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TO  OUR  READERS. 


The  Publishers  have  to  intimate  that  the  Scottish  Lcm  Magazine 
and  Sheriff  Court  Reporter,  hitherto  published  in  Glasgow  by  Messrs 
Murray  and  Son^  is  now  united  with  this  Journal.  The  field  in  which 
a  professional  journal  in  Scotland  must  seek  for  support  is  so  limited 
that  two  publications  cannot^  as  experience  has  more  than  once  proved, 
be  long  conducted  without  pecuniary  loss  to  one,  most  probably  to 
both.  There  is  not^  in  a  profession  probably  numbering  less  than 
2000  members,  all  of  whom  are  engaged  in  arduous  and  difiScult 
labour,  either  writing  or  reading  power  sufficient  to  support  two 
publications  of  this  kind.  In  announcing  therefore  this  amalgama- 
tion, the  Publishers  venture  to  express  a  hope  that  the  absence  of 
competition  wiU  prove  a  public  benefit  It  will  enable  them,  if 
they  are  supported  as  there  is  reason  to  expect  that  they  will  be, 
to  make  several  material  improvements  in  the  Joumai  of  Jurispru- 
dence. The  main  object  of  the  Scottish  La/u)  Magazine  was  to  farnish 
accurate  reports  of  the  more  important  cases  decided  in  the  Sheriff 
Courts,  and  we  believe  that  by  the  co-operation  of  many  of  the 
Sheri£b  and  others,  the  Publishers  succeeded  in  carrying  out  that 
object  The  Journal  of  Jurisprudence  has  already  begun  to  give 
reports  of  decisions  in  the  Sheriff  Courta  They  have  also  made 
arrangements  for  noticing,  with  fuller  knowledge  and  sympathy, 
matters  of  local  interest,  especially  in  Glasgow.  They  have  thus 
adopted  what  have  been  the  main  features  of  the  Scottish  Law 
Magazine,  Although  the  Joumai  of  Jurisprudence  is  naturally 
eonducted  in  Edinburgh,  it  will  endeavour,  as  it  has  hitherto  done, 
to  avoid  being  identified  with  any  metropolitan  or  professional 
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clique,  and  its  pages  will  be  open  to  the  free  discussion  of  every 
subject  of  interest  connected  with  the  law  of  Scotland  and  its 
administration. 

The  Publishers  beg  leave  to  remind  their  readers  that  snch  an 
enterprise  as  the  Journal  of  Jurisprudence  is  necessarily  carried 
on  under  considerable  disadvantages.  They  cannot  better  describe 
its  position  than  in  the  words  which  they  used  at  the  dose  of  the 
tenth  year  of  its  existence,  in  January  last: — "It  addresses  a  limited 
class;  its  contributors  must,  almost  as  a  matter  of  course,  be  pro- 
fessional men,  whose  papers  are  written  in  the  intervals  of  more 
engrossing  business;  and  the  subjects  with  which  it  has  to  deal  are 
technical,  and  often  very  dry.  Still,  although  the  Publishers  are 
conscious  of  many  shortcomings,  they  can  look  back  on  the  past 
ten  years  with  some  satisfaction.  They  have  succeeded  in  establishing 
a  legal  periodical  for  Scotland,  which  has  been  useful  in  suggesting,  in 
explaining,  or  in  preparing  the  way  for  the  most  of  the  important 
legal  reforms  which  have  been  effected  since  the  commencement  of 
its  career,  and  which  has  endeavoured  to  discuss  with  calmness  and 
impartiality  every  question  of  the  day  interesting  to  the  legal  pro- 
fession. At  the  commencement  of  its  Twelfth  Volume,  the  Pub- 
lishers respectfully  remind  their  readers  that  they  may  do  much  to 
sustain  the  vitality  of  such  a  periodical,  not  only  by  obtaining  new 
subscribers,  but  by  suggesting  to  the  Editor  such  subjects  of  dis- 
cussion as  may  arise  within  their  own  experience,  and  by  submitting 
their  own  views  on  such  subjects  to  the  public  through  the  pages 
of  the  Journal.  On  the  part  of  the  Publishers  and  Conductors, 
no  pains  will  be  spared  to  make  the  Journal  of  Jurisprudence 
(to  use  the  language  of  its  first  Preface)  'a  useftd  and  complete 
Compendium  of  the  Law  and  Legislation  of  the  year;  while  increas- 
ing attention  will  be  paid  to  the  discussion  of  measures  in  progress, 
and  reforms  contemplated.'  ** 

The  ''Digest  of  Cases"  has  always  been  an  important  part  of 
the  Journal.  Great  care  is  bestowed  on  the  preparation  of  these 
brief  reports  (which  generally  include  cases  decided  up  to  the  20th 
of  the  preceding  month) ;  and  it  is  hoped  that  they  may  serve  the 
same  purpose  in  Scotland  as  the  **  Notes  of  Cases,^'  now  published 
by  the  Council  of  Law  Beporting,  in  England.  The  profession,  it  is 
hoped,  will  find  that  our  Notes  of  Cases  state  the  points  of  law 
shortly  and  distinctly,  and  that  they  give  all  that  Notes  of  this  kind 
can  usefdlly  contain.    Longer  and  more  detailed  reports  of  judicial 
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opinions  might,  no  doubt,  be  given ;  but  these  would  not  save  the 
lawyer  ftom  the  necessity  of  purchasing  the  "  authorised  reports,"  con- 
taining the  revised  opinions.  So  far  as  they  went  into  detail,  or  professed 
to  give  the  exact  words  of  the  Judges,  such  longer  reports  would,  in 
many  cases,  be  simply  misleading,  and  worse  than  useless;  for,  while 
the  general  principles  and  the  result  of  a  decision  may  usually  be 
caagfat  with  sufiSdent  exactness  at  the  advising,  the  statement  of 
these  principles  is  often  most  materially  changed  in  the  process  of 
revision.  Among  English  cases,  those  which  have  a  special  interest 
for  Scotch  lawyers  are  now  more  fully  reported. 

Sdivbitbqh,  Dee.  tS,  1867, 


EEPOBMS  IN  THE  COURT  OP  SESSION. 

LoBD  Obhidale  has  set  a  ball  rolling  which  will  not  readily  stop. 
We  may  now  anticipate,  with  certainty,  a  strict  investigation 
into  the  state  of  our  Supreme  Court;  warm  discussions  as  to  the 
nature  and  extent  of  its  shortcomings;  vehement  agitations  for  all 
manner  of  remedies — some  well-considered,  some  perfunctory,  some 
bncifiiL  A  wild  war-whoop  has  been  raised  by  the  PaU  MaU  Oazette; 
and,  what  is  more  to  the  purpose,  the  matter  has  been  so  mooted  in 
Parliament  as  to  show,  beyond  doubt,  that  the  Legislature  is  prepared 
seriously  to  investigate,  and  firmly  to  deal  with,  the  present  state  of 
the  administration  of  law  in  Scotland. 

Such  a  result  has  long  been  foretold  in  this  journal  For  years 
we  have  urged  the  necessity  of  setting  our  house  in  order;  have 
insisted,  with  probably  wearisome  iteration,  that  unless  Scotch 
lawyers  themselves  took  up  reform  with  willing  hands,  it  would 
be  taken  up  by  others  who  would  approach  it  in  an  indignant, 
perhaps  a  hostile  spirit  We  cannot  say  we  regret  seeing  our 
predictions  verified.  As  in  every  case  of  inevitable  change,  the 
sooner  the  safer.  Timeous  reform  may  yet  preserve  the  Supreme 
Courts  of  Scotland,  which  we  thoroughly  believe  to  be  at  present 
in  serious,  though  not  perhaps  imminent  danger.  It  is  foolish  to 
overstate  a  case,  but  it  is  more  foolish  to  shut  our  eyes  to  a  real 
peril;  and  while,  as  has  been  said,  we  do  not  think  the  aboli* 
tion  of  the  Court  of  Session  imminent,  there  is,  nevertheless,  an 
instant  risk  that  it  may  be  so  rudely  tampered  with,  as  to  render  its 
abolition  nearer  than  most  of  us  apprehend.  If  this  could  be  shown 
to  be  necessary,  there  would  be  no  more  to  say.  It  is  because  we  do 
not  believe  it  necessary  nor  expedient,  that  we  urge  reform  as  now 
become  an  imperative  duty. 

Hie  PaU  Mall  Oazette  has  zealously  assailed  our  Court,  but  with 
a  seal  not  according  to  much  knowledge  or  tempered  by  much  discre* 
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tion.  Its  tone  is  that  of  an  angry  censor;  and  only  considerable 
ignorance  could  have  referred  to  the  calling-lists  as  showing  the  whole 
of  the  business  of  the  Court  of  Session;  for  every  one  who  is  familiar 
with  our  Courts  knows  that  much  business  comes  to  them  which  does 
not  appear  in  the  calling-lists  at  all  Hitherto,  indeed,  we  have  been 
very  much  in  the  dark  as  to  the  amount  of  work  our  Courts  actually 
get  through.  Fortunately,  there  seems  now  some  chance  of  that  dark- 
ness being  dispelled  The  &cts  of  the  case  will  be  clearly  brought  out 
by  a  return  which  was  moved  for  in  the  House  of  Commons  by  Sir 
Edward  Colebrooke,  on  the  6th  Dec.,  and  judiciously  agreed  to  by 
the  Lord  Advocate.  This  return  will  be  most  valuable.  It  embraces 
the  years  1864-5-6,  and  includes  every  form  of  litigation  possible 
before  the  Court  of  Session — teind  cases,  petitions,  and  bill-chamber 
work  have  all  their  place  in  it.  The  history  of  cases  is  required, 
through  the  Outer  to  the  Inner  House;  it  is  shown  how  they  got  to 
the  latter — ^whether  on  reports,  or  on  judgments  on  relevancy  or  on  the 
merits.  When  there  has  been  proof,  the  mode  in  which  it  has  been  taken 
is  to  be  specified;  and  Jury  cases  are  traced  out  into  bills  of  exception 
and  motions  for  new  trials.  Nor  is  the  matter  of  time  neglected;  we 
are  to  be  informed  in  how  many  cases  the  record  has  been  closed ; 
how  many  have  been  discussed  or  disposed  of;  after  three,  five,  or  nine 
months'  dependence;  and  how  great  has  been  the  amount  of  arrears 
at  the  close  of  each  winter  and  summer  session.  This  return,  of  which 
the  above  description  gives  a  most  imperfect  idea,  will  afford  a  com- 
plete view  of  the  Court  of  Session  during  the  last  three  years — of  the 
amount  of  work  done — the  mode  of  doing  it,  and  the  time  occupied 
in  doing  it 

That  this  return  will  show  more  work  done  than  the  Pall  Mall 
Oazette  gives  us  credit  for  is  very  likely.  But  no  one  who  is 
acquainted  with  the  every-day  life  of  the  Parliament  House,  and  of 
the  state  of  public  feeling,  will  indulge  the  delusive  hope  that  it  will 
take  away  from  our  Supreme  Court  the  reproach  of  being  inadequate 
to  its  proper  functions,  and  unpopular  throughout  the  country.  A 
heavy  indictment  was  drawn  up  against  it  in  1863-64.  In  discussing 
and  reporting  upon  the  bill  for  reforming  the  Court  introduced  in 
1863  by  the  then  Lord  Advocate,  the  Faculty  of  Advocates,  the 
Writers  to  the  Signet,  the  Society  of  Solicitors,  the  Procurators  of 
Glasgow,  the  Juridical  Society,  and,  if  we  mistake  not,  other  profes- 
sional bodies  throughout  the  country,  all  substantially  concurred  in 
bearing  testimony  to  the  general  dissatisfaction  with  the  administration 
of  law  by  the  Supreme  Court,  and  in  ascribing  that  dissatisfaction  to 
the  expense  and  delays  of  that  Court.  Nothing  can  stand  against 
such  a  body  of  evidence  as  this.  These  societies  are  all  familiar  with 
the  subject,  and  are  all  deeply  interested  in  the  prosperity  of  the 
Courts  which  they  condemn.  Their  testimony,  therefore,  carries  with 
it  the  utmost  weight;  for  it  is  the  testimony  of  witnesses  at  once 
skilled  and  disinterested  And  when  we  add  to  this  the  practical 
fact,  that  for  the  last  forty  years  the  business  of  the  Court  of  Session 
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has  been  steadily  falling  away  in  the  face  of  the  increasing  wealth  of 
the  coontry,  we  need  not  wait  for  statistics  to  constrain  us  into  action. 
AtaliAost  every  circuit,  English  lawyers  see,  with  mixed  feelings,  cases 
''almost  forcibly  referred  to  arbitration,  greatly  to  the  disgast  of 
parties,''  because  the  Court  cannot  overtake  them.  Arbitrations  and 
the  Scotch  Ck>urt8  stand  to  each  other  in  a  relation  exactly  the  reverse 
of  thisL 

The  conclusion  which  some  critics  draw  from  all  this  is  that  the 
Court  of  Session  has  no  adequate  functions  to  perform,  and  should 
therefore  be  abolished.  The  conclusion  which  we  draw  is  a  very  dif- 
ferent one:  we  think  that  there  are  important  and  adequate  functions 
which  the  Court  of  Session  ought  to  perform;  we  think  that  the 
Court,  were  it  better  r^ulated,  could  perform  these  functions  to  the 
great  advantage  of  the  community;  we  think  further,  that  the  speedy 
and  efficioit  discharge  of  these  functions  would  afford  ample  occupa- 
tion for  the  Court;  and  our  conclusion  therefore  is,  not  abolition,  but 
Beform.  In  other  words,  the  evil  is  not  that  the  Court  is  too  large 
for  the  business  of  the  country,  but  that  the  business  of  the  country 
does  not  come  into  the  Court — ^that  it  is  transacted  in  other  ways, 
and  by  other  means,  and  that  less  satis£Eu;torily  than  it  would  be  by 
a  Supreme  Court  in  good  working  order.  There  is  at  present  a  great 
golf  between  the  Court  and  the  ordinary  litigation  of  the  countiy; 
but  there  is  plenty  of  work  for  the  Court  of  Session  to  do,  and  work 
which,  in  the  interest  of  the  community,  ought  to  be  done  by  that 
Court,  and  which  certainly  would  be  done  by  it,  were  it  not  for  the 
defects  of  that  Court  as  a  working  machine. 

Holding  these  views,  we  certainly  think  it  a  mistake  for  any  who 
have  the  welfare  of  the  law  at  heart  to  shrink  from  or  discourage  the 
fullest  inquiry.  We  have  no  sympathy  with  vague  and  extravagant 
abase  of  the  Court  of  Session;  nor  have  we  much  reliance  on  the 
resolts  deduced  from  statistics — especially  in  cases  where  ignorance 
of  the  subject-matter  may  be  fairly  assumed  as  intensifying  the  pro- 
verbial fiiUaciousness  of  figures.*  Such  extravagances,  however,  can 
do  little  permanent  mischief:  the  one  thing  we  regard  with  serious 
alarm  is  a  dc^ed  spirit  of  letting  ill  alona  Those  who  yield  to  this 
spirit  have  formed,  we  think,  a  most  erroneous  conception  of  the 
powers  of  resistance  possessed  by  the  Court;  or,  what  is  the  same 
thing,  of  the  hold  it  has  on  the  country.  The  reports  to  which  we 
have  above  referred  are  in  themselves  conclusive  as  to  the  general  dis- 
satis&ction  with  the  Court  of  Session;  and  all  who  have  endeavoured 
to  ascertain  how  this  stands  by  personal  investigation  know  that  the 
language  of  these  reports  but  feebly  represents  the  truth.  Neither 
with  professional  men  in  the  country,  nor  with  merchants,  nor  with 
countiy  gentlemen,  is  the  Court  of  Session  in  any  favour.  A  court  of 
law  can  only  be  popular  by  doing  its  work  quickly  and  cheaply,  and 

*  If  we  are  to  suffer  from  statifliics,  one  would  like  much  to  see  a  return  for  the 
expeoBes  of  the  Engliah,  Scotch,  and  Irish  judicial  establishments,  compared  with  the 
walk  done,  and  the  revenue  of  each.ooimtry. 
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that  source  of  popularity  has  long  been  wanting  to  the  Court  of  Ses- 
sion. Legal  bodies  are  seldom  likely  to  excite  in  their  behalf  any  very 
keen  national  feeling;  we  are  quite  sure  that  no  such  feeling  would  be 
excited  among  ourselves.  Attempt  to  meddle  with  our  national  church, 
and  mighty  would  be  the  wrath  of  the  Scottish  lion:  at  a  proposal  to 
abolish  the  Court  of  Session  we  believe  he  wotdd  hardly  give  a  single 
roar.  Such  a  measure  would  doubtless  be  detrimental  to  Edinburgh; 
but^  we  fear,  the  country  at  laige  would  care  vastly  little  for  that: 
any  special  reverence  for  Edinburgh  as  the  metropolis  of  Scotland  is 
altogether  a  thing  of  the  past  Worst  of  all  is,  that  the  Court  of  Ses- 
sion has  no  hold  except  upon  a  limited  section  even  of  professional 
men.  Out  of  Edinburgh  no  lawyer  cares  two  straws  for  it  'They  have 
no  interest  in  its  well  or  its  ill-doing;  in  one  view,  indeed,  they  may 
be  said  to  have  a  very  strong  interest  in  the  latter.  If  a  Glasgow  or 
Dundee  procurator  were  asked  whether  he  would  prefer  conducting 
his  clients'  cases  in  the  Court  of  Session,  as  at  present  constituted,  or 
to  have  them  disposed  of  at  a  Circuit  Court  coming,  say  three  times 
a  year — any  reserved  points  of  law  being  aften¥ards  disposed  of  in 
London — ^his  answer  would,  we  suspect,  be  very  decided.  There  can 
be  no  doubt  which  way  his  personal  interest  would  lead  him;  and 
many  would  maintain  that  the  interests  of  clients  would  be  found  to 
point  in  the  same  direction. 

Why  do  we  suggest  these  considerations  ?  Not  certainly  as  advo- 
cating such  a  change;  but  because  we  believe  there  are  many  who 
have  not  fully  considered  on  what  a  slender  basis  the  Court  of  Session 
rests  for  support,  and  how  slight  would  be  the  efforts  made  in  her 
defence.  We  may  be  wrong  in  our  gloomy  views  of  her  weakness: 
we  hope  we  ara 

We  do  not  at  present  propose  to  enter  upon  any  detailed  discussion 
of  particular  measures  of  reform;  but  we  may,  perhaps,  be  allowed  to 
say  a  word  or  two  on  some  of  the  more  general  aspects  of  the  subject 
A  Boyal  Commission  has  in  some  quarters  been  spoken  o£  Con- 
siderable good  might  doubtless  result  from  such  a  mode  of  inquiiy. 
We  should  thus  be  able  to  ascertain  with  certainty  the  facts  of  the 
case;  and  we  should  be  famished  with  a  powerful  leverage  for  urging 
on  improvement  Also,  if  some  English  lawyers  were  on  the  Com- 
mission, we  should  probably  get  an  intelligent  comparison  between 
the  procedure  and  the  work  of  the  English  Courts  and  our  own;  and 
we  might  have  it  explained  to  us  how,  from  statistics,  it  can  be 
made  to  appear  that  the  English  Judges  dispose,  during  term-time,  of 
a  case  every  ten  seconds!  Yet  considerations  of  some  weight  would 
seem  to  tend  the  other  way.  It  is  to  be  feared  that  a  Commission 
might  be  hasty  in  dealing  with  the  subject — might  look  too  exdn- 
sively  to  the  Court  of  S^ion  as  it  is,  not  sufficiently  considering 
what,  under  good  regulation,  it  might  be  made;  that,  finding  the 
Court  wanting,  they  might  too  readily  condemn  it,  not  setting  before 
themselves  as  their  aim  the  thing  which  is  really  required,  te.,  the 
bringing  the  Court  into  working  harmony  with  the  existing  require- 
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ments  of  ihe  public  for  the  settlement  of  their  disputes.  Besides,  the 
necessity  for  a  Commission  in  order  to  suggest  remedies  may  be 
doabted.  There  are  many  important  changes,  the  expediency  of 
which  is  generally  conceded.  The  investigations  of  1863-4  have  at 
least  done  this  much — ^that  a  very  considerable  measure  of  reform 
could  now  be  supported  by  the  recommendations  of  the  leading 
professional  bodies  in  the  country.  Would  it  not  be  well,  then^  to 
try  the  effect  of  those  things  wMch  we  are  ourselves  agreed  upon, 
hkore  invoking  what  might  prove  to  be  a  king-stork  in  the  form  of  a 
Commission  ? 

If  our  theory  of  the  evil  be  the  true  one — ^that  it  arises  from  a  want 
of  accord  between  the  Court  of  Session  and  the  country  at  large — ^the 
general  character  of  the  remedy  would  seem  plain.    We  must  devise 
some  means  for  utilizing,  to  a  greater  degree,  the  judicial  strength  of 
that  Court    Some  of  the  means  to  this  end  may  be  best  and  most 
becomingly  accomplished  by  an  Act  of  Sederunt;  others,  however, 
and  those  the  most  important — such  as  a  change  in  the  Teind  Court 
and  High  Court  of  Justiciary — demand  the  intervention  of  the 
Legislature.    The  answer  of  Lord-Advocate  Gtordon  to  Mr  Waldo- 
grave  Leslie,  in  the  House  of  Commons,  encourages  the  hope  that  he 
is  willing  to  undertake  the  task  of  framing  a  measure  of  Court  of 
Session  reform;  and  in  doing  so  he  will  enjoy  many  advantages. 
He  can  leam  mursh,  if  from  nothing  else,  from  the  failure  of  his 
predecessor.     The  Bill  of  1863,  and  the  discussions  and  reports 
consequent  thereupon,  will  enable  any  one  to  ascertain,  with  a  con- 
siderable degree  of  certainty,  what  measures  will  be  easily  passed; 
what  can  be  carried  through,  but  not  without  some  vigour  and 
energy;  and  what  had  better  not  be  attempted.    This  journal  professes 
allegiance  to  no  political  party.     But,  altogether  aside  from  such 
considerations,  we  may  be  allowed  to  express,  so  fiir  as  we  can  claim 
to  do  so,  the  general  feeling  of  gratification  in  the  profession,  at  the 
manner  in  which  Lord-Advocate  Gordon  has  discharged  the  duties  of 
his  high  offica    His  courtesy  and  assiduity,  in  the  opinion  of  those 
best  qualified  to  judge,  have  done  more  than  many  arguments  to 
discredit  that  most  foolish  clamour  for  the  appointment  of  a  Secretary 
for  Scotland, — a  device  for  wasting  public  money  on  some  pushing 
politician,  with  the  only  result  of  subjecting  the  government  of 
Scotland  to  provincialism  and  local  influences,  against  which  we  have 
our  best  security  in  the  administration  being  confided  (with  the 
exception,  of  course,  of  legal  matters)  to  the  Home  Secretary  of  the 
United  Kingdom.    It  would  be  a  great  thing  if,  to  this  weU-eamed 
reputation,  Uie  Lord  Advocate  could  add  the  credit  of  having  passed 
a  measure  which  should  restore  the  Supreme  Court  to  its  former 
position  in  the  confidence  of  the  country.    To  some  opposition  he 
most  lay  his  account     There  are   obstructives,  whose  influence, 
combined  with  the  vis  inertics  incident  to  all  human  affairs,  may  be 
powerfuL    But  we  feel  assured — and  we  do  not  speak  without  some 
means  of  judging — ^that  the  more  intelligent  and  far-sighted,  in  all 
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branches  of  the  legal  profession,  are  profoundly  impressed  with  the 
necessity  for  vigorous  action.  And  more  than  this,  we  may  be 
sanguine  in  the  belief,  but  we  do  believe  that  there  are  very  few  in 
any  position  who  do  not  regret  the  present  isolated  position,  so  to 
speak,  of  our  Supreme  Court,  and  who  would  not  gladly  welcome  any 
measures  which  seemed  to  provide  a  remedy  for  this  eviL 

If  our  theory  is  correct  that  what  we  chiefly  require  is  to  utilize 
our  judicial  strength,  it  is  easy  to  indicate  the  dir^tions  which  legis- 
lation, with  this  object,  should  take. 

(a)  We  must  increase  the  power  of  our  Judgea  Discussions  on 
issues  (if  such  things  must  be)  should  be  determined  by  the  Judge 
before  whom  the  record  has  been  made  up.  But  the  real  remedy  here 
is  to  abolish  issues  in  all  proper  Jury  cases;  and  if  in  any  equity  case 
there  may  be  a  necessity  for  an  investigation  by  means  of  a  jury  (which 
will  be  very  rare),  throw  upon  the  Judge  the  duty  of  stating  the  issue 
to  be  tried.  Of  course,  vitally  connected  with  this  change,  is  the 
abolition  of  our  rule  as  to  fore-closing  on  points  of  6ict  This,  indeed, 
is  at  the  root  of  all  and  any  reform  in  our  pleadings.  The  whole 
idea  is  a  pestilent  inheritance  which  we  have  got  from  the  Judicature 
Act — an  Act  which  any  adequate  measure  of  reform  must  root  up 
altogether.  The  duty  of  a  court  of  justice  is  to  decide  the  matters 
really  in  dispute  between  parties;  and  if,  by  any  accident  or  fault,  the 
points  formally  brought  before  it  should  turn  ant  not  to  embrace 
the  matters  really  in  dispute,  it  is  the  duty  of  the  court  to  insist 
that  they  should  be  made  to  embrace  them  there  and  then.  In  short, 
any  Judge,  not  the  court  only,  but  any  single  Judge,  should  be  em- 
powered, at  any  stage  of  a  case,  to  allow  all  amenchzients  of,  or  addi- 
tions to,  the  record  which  he  may  think  necessary  in  order  to  bring 
out  the  point  at  issue.  Of  course,  in  doing  this,  he  must  exercise  his 
discretion,  so  as  to  guard  the  opposite  party  against  surprise,  and 
against  any  additionid  expense  which  such  amendments  or  additions 
can  be  clearly  shown  to  involva 

(6)  Our  Judges  might  be  relieved  from  much  work  in  which,  as 
things  are  at  present,  their  time  is  utterly  wasted.  The  long  notes 
which  custom  requires  them  to  append  to  their  interlocutors  might 
be  greatly  curtailed* — though  this  change,  however  practically 
beneficial,  hardly  requires  the  interference  of  the  Legislature;  three- 


*  lodeed,  it  m»y  be  aerioualy  questioned  whether  there  should  be  any  of  these  notes 
at  all  The  reputed  reason  of  this  institution— that  the  Judges  could  not  be  trusted 
to  decide  a  case  fairly  unless  they  were  required  to  give  their  reasons,  will  hardly  be 
supposed,  by  the  most  vehement  enemies  of  the  Court  of  Sesrion,  to  hold  good  now. 
Why  should  not  our  Outer  House  Judges  decide  ordinary  cases  without  adding  any 
note,  and,  in  important  cases,  like  the  English  Vioe-Cbanoellors,  state  their  reasons 
orally;  and  such  oral  judgments  would  be  reported  or  not  accordiog  as  the  nature  of 
the  case  would  seem  to  demand  t  As  for  a  suggestion  sometimes  made,  that  the  Inner 
Bouse  should  give  their  judgments  by  means  of  written  notes,  like  the  Lords  Ordinary, 
without  any  judgment  in  Open  Court,  it  is  simply  absurd  in  tlie  highest  degree,  though 
doubtless  much  valuable  time  might  be  saved  were  brevity  more  studied,  and  repeti- 
Uons  more  avoided,  in  our  "advisiiigs." 
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fourths  of  the  motions  shoald  be  done  by  clerks  ;*  and  it  is  impossible 
to  approve  of  the  effect  of  the  Evidence  Act,  degrading  Judges  into 
mere  Commissioners,  unable  to  exercise  any  useful  judicial  Ainction, 
without  power  to  grant  a  diligence,  without  power  to  restrain  the 
evidence,  however  irrelevant.  Indeed,  the  Evidence  Act  must  be  re- 
considered altogether.  Not  only  does  it  bear  evident  marks  of  haste 
in  many  of  its  provisions;  the  whole  conception  of  the  Act  is  of  very 
doubtful  wisdom.  It  is  melancholy  to  see  a  judge  sitting  for  long 
hours  together,  with  no  judicial  duties  of  any  kind  to  discharge, 
with  nothing,  in  fact,  whatever  to  do  save  to  watch  a  short-hand 
writer  taking  down  a  great  bulk  of  evidence  almost  always  far  too 
long,  often  quite  irrelevant  One  of  our  greatest  faults  is  that  we 
have  yet  devised  no  satisfactory  methods  for  the  ascertainment  of  fisu^ts. 
The  proposal  in  the  Bill  of  1863  for  the  appointment  of  paid  exa- 
miners had  much  to  recommend  it.  Such  examiners  might  be 
empowered  to  employ  short-hand  writers,  and  required  to  go  on 
continuously;  and  so  the  delays  which  brought  the  system  of  Com- 
missions into  such  disrepute  might  be  avoided.  At  all  events  some 
modification  of  the  Evidence  Act  is  essential  It  is  absurd  that  a 
Judge  should  be  so  deprived  of  power  as  he  is  under  that  Act  If  a 
case  is  to  be  tried  by  a  Judge  at  all,  the  evidence  should  surely  be  as 
much  under  his  direction  when  trying  it  alone  as  when  trying  it  with  a 
jury.  He  should,  therefore,  be  empowered  and  required  to  control  the 
evidence  which  is  taken  down  by  the  short-hand  writer.  As  the  Act 
has  been  interpreted  and  applied  his  presence  is  all  but  totally  uselesa 
The  object  to  be  kept  before  us  in  this  branch  of  Reform  is,  to  relieve  our 
Judges  from  all  merely  formal  labour;  and  at  the  same  time  to  impose 
upon  them  as  much  reaJ  judicial  work  as  possible.  Without  exactly  going 
80  far  as  to  maintain  that  one  English  Judge  could  do  the  whole  work  of 
the  Court  of  Session,  itwill  hardly  be  denied  that,  if  such  relief  were  given 
by  changes  in  our  procedure,  and  if  our  administration  of  kw  were 
marked  by  greater  decision,  and -greater  regard  for  despatch,  the  amount 
of  real  judicial  work  done  by  the  Supreme  Court  could  be  vastly  increased. 
(c)  Could  not  our  judicial  power  be  somewhat  less  centralized  in 
its  working?  Would  it  not  be  well  that  justice  should,  to  some 
extent,  go  to  Scotch  litigants,  instead  of  requiring  the  litigants  to 
come  to  her?  Is  it  only  the  criminal  population  of  the  country  that 
have  a  right  to  the  administration  of  justice  at  their  own  doors? 
Circuit  Courts  are  ill-adapted  for  determining  questions  of  law:  they 
are  excellently  adapted  for  determining  questions  of  fact  That  such 
questions  should  be  tried  at  or  near  the  place  of  dispute  would  be  for 
the  convenience  of  litigants,  of  witnesses,  and,  with  the  exception  of 

*  Might  we  ventare  to  luggeat  that,  in  the  motion-roll  as  it  now  in,  a  considerable 
^iste  of  time  may  with  jastice  be  imputed  to  counsel.  The  conduct  of  ordinary  busi- 
Msi  would  be  greatly  simplified  if,  in  the  management  of  it — with  regard,  for  example, 
to  toch  malten  as  the  recovery  of  dooumente — ooansel  would  only  contend  for  what 
tbev  are  reaUy  persuaded  they  are  entitled  to  get,  instead  of  making  sweeping  demands 
^u  a  vague  idea  that,  through  some  slip  on  the  part  of  their  opponents,  they  may 
B^  OB  imnethiag  to  their  advantage. 


10  BEFORBIS  IN  THB  OOUBT  OF  SESSION. 

one  or  two  very  peculiar  cases,  would  be  also  advantageous  as  regards 
the  jary.  It  would  be  much  for  the  benefit  of  the  public  could  our 
Scotch  system,  in  this  respect,  be  assimilated  to  the  English;  and 
trials  become  common  at  Circuit  conducted  by  a  Judge  of  the 
Supreme  Court  Of  course  we  ai*e  aware  that  under  our  present 
system  jury  trials  are  possible  at  Circuit;  but  they  are  surrounded 
with  so  many  difficulties  that  in  practice  they  are  very  infrequent 

Lastly,  There  is  one  consideration  which  we  would  uige  on  all  who 
take  any  interest  in  this  question.  One  sometimes  hears  and  sees  the 
matter  discussed  in  a  spirit  which  would  seem  to  imply  that  the 
object  of  any  change  is  to  bring  business  to  the  Court  of  Session,  or 
to  increase  the  emoluments  of  some  branch,  or  even  of  some  section 
of  a  b^nch  of  the  legal  profession.  Now  all  this  is  quite  wrong. 
Any  scheme  of  reform  which  directly  sets  before  itself  such  ob- 
jects as  these  is  a  predestined  failure.  Its  weakness  would  become 
so  manifest  in  the  course  of  discussion  that  it  would  probably  never 
be  carried  at  all;  and,  if  carried,  it  would  certainly  be  partial  and 
inadequate.  The  one  object  which  must  be  kept  steadily  in  view,  the 
one  test  by  which  every  proposal  must  be  tried,  is  the  interest  of  the 
public.  If  this  be  secured,  it  may  be  that  the  other  objects  will  also  be 
attained,  but  this  must  be  made  the  paramount  consideration.  The 
increase  of  business  in  the  Court  of  Session — ^the  prosperity  of  any 
branch  of  the  legal  profession — ^may  be  results  which  will  follow:  they 
are  not  ends  to  be  pursued.  That  they  will  follow  upon  measures 
framed  with  a  single  eye  to  the  best  interests  of  litigants,  we  firmly 
believe;  were  it  otherwise,  the  days  of  the  Court  of  Session  would  be 
numbered.  But  they  must  be  left  to  follow  as  results — ^must  not  be 
sought  after  as  ends  in  themselves;  for  let  it  not  be  thought  that  this 
is  a  mere  verbal  distinction.  Reforms  conceived  in  the  interests  of 
lawyers,  can  iiever  be  the  basis  of  a  system  which  shall  be  permanently 
popular.  They  may  bring  grist  to  particular  mills  for  a  time;  but 
they  cannot  give  lasting  prosperity  even  to  the  interests  which  at  first 
they  appear  to  foster.  It  is  the  old  story — the  consumer  is  the  party 
to  whom  we  must  look.  Study  his  interests,  remove  all  obstacles  from 
his  way,  and  the  interests  of  the  producer  will  surely  prosper.  On 
the  other  hand,  attempt  to  prop  up  the  producer  by  any  artificial  aids, 
and  a  healthy  demand  will  cease,  and,  sooner  or  later,  you  will  drive 
the  consumer  from  the  market;  which  the  Court  of  Session,  as  at 
present  constituted,  has  done. 

In  these  remarks  it  has  been  no  part  of  our  purpose  to  advocate, 
or  even  minutely  to  discuss,  any  particular  measures  as  necessary 
for  the  improvement  of  our  Court  On  the  contrary,  our  present 
object  has  been  to  treat  the  matter  quite  generally — ^to  indicate 
and  suggest  only;  practical  discussion,  with  a  view  to  action, 
will  come  more  appropriately  hereafter.  And,  in  thus  treating  the 
matter,  it  has  been  our  endeavour  to  show  that  causes  seemingly 
sufficient  to  account  for  the  present  state  of  things  can  be  easily 
traced;   and,  as  a  consequence  of  this,   that  remedies  seemingly 
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soflbaent  to  remove  the  present  state  of  things  can  be  easily  discovered. 
If  we  have  been  at  all  successM  on  these  points,  a  certain  advance  will 
have  been  made.  For  it  will  then  be  clear  that  the  present  agitation 
shonld  occasion  no  alarm.  It  is  no  discredit  to  any  Court  that  a 
system  of  procedure,  adapted  to  a  certain  state  of  the  country,  and  to 
a  style  of  litigation  therewith  corresponding,  shall  have  been  found 
cumbrous  and  inadequate  as  the  country  has  advanced,  and  the 
characteristics  of  society  and  Utigation  alike  been  changed.  It  would, 
indeed,  be  a  discredit  if,  after  this  discovery,  such  a  state  of  things 
were  allowed  to  continue  But  that  we  cannot  anticipate.  If  it  be 
really  true  that  by  changes  in  our  system  our  Courts  would  be 
rendered  popular  and  respected  throughout  the  country,  it  cannot  be 
that  such  dianges  will  be  long  delayed.  For,  if  we  are  at  all  right  in 
oar  judgment  of  the  present  state  of  things,  the  position  is  not  only  that 
these  changes  may  be  entered  upon  without  danger  to  the  stability  of 
onr  Courts,  but  that  that  stability  will  be  seriously  imperilled  unless 
they  are  promptly  undertaken.  With  them  we  have  good  ground 
for  confidence;  without  them  we  have  every  cause  for  alarm. 
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The    first    parliamentary  utterance  of    the   Lord    Advocate   had 
reference    to    his    favourite    progeny,   the  Debts    Eecovery  Act, 
under  which,  he  said,  an  action  raised  on  2d  October,  upon  an 
account  which  had  only  closed  on  27th  September,  had  under- 
gone   the   judgment   of   the   Sheriff-Substitute,    the   Sheriff,   and 
the  Court  of  Session  by  30th  November.    We  also,  though  we 
have  no  admiration  for  this  Act,  are  constrained  to  give  it  the  first 
place  in  our  review  of  the  judicial  work  of  the  last  two  months. 
Perhaps  a  less  pleasant  moral  may  be  drawn  from  this  case  than 
that  which  the  Lord  Advocate  sought  to   point,  when  the  mer- 
chant perceives — ^with  a  malediction  on  the  Chambers  of  Com- 
merce lor  leaving  their  work  half-done — that  a  man  may  still  be 
dragged  into  three  courts  successively  before  he  gets  a  final  decree 
for  his  debt    The  law  involved  in  the  case  {Mackay  v.  Mackay  Jo 
Sutherland)  was  not  very  material    The  appellant  was  ordered  to 
print  so  much  of  the  process  as  was  necessary,  which  meant,  in  this 
instance,  a  considerable  proof,  and  the  Court,  instead  of  pronouncing 
a  decree,  which  would  have  to  be  extracted  here,  remitted  to  the 
Sheriff  to  decern  for  the  expenses  of  both  Courts — those  in  the  Court 
of  Session  having  been  taxed  before  the  final  Interlocutor  there. 
It  may  be  worth  considering  how  the  expense  of  printing  the  pro- 
cess, proo^  and  productions,  in  appeals  under  this  Act,  may  best  be 
ki^t  down.    Shall  it  be  left  to  the  appellant,  as  in  the  case  referred 
to,  to  d»ade  what  shall  be  printed,  at  the  risk  of  his  selecting  the 
documents  most  useful  for  himself?    We  should  like  to  see  a  general 
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rule  laid  down,  that  there  shall,  in  such  a  case,  be  no  print,  except 
of  the  parole  evidence  where  evidence  has  been  led  It  might 
advantageously  be  decided  by  one  of  the  Judges  in  chambers,  whether 
any  and  what  documents  should  be  printed,  when  any  such  question 
is  raised.  In  Mackay  v.  Mcbckay  there  was  only  one  counsel  on  each 
sida  If  this  practice  is  followed  in  other  cases,  it  will  materially 
contribute  to  the  successful  working  of  this  Act,  or  of  any  improved 
measure  which  may  take  its  place. 

The  Lord  President  expressed  an  opinion  in  this  case,  that  appeals 
under  the  Debts  Recoveiy  Act  were  not,  as  a  matter  of  course,  to  be 
sent  to  the  summar  roll, — that  is  to  say,  a  debtor,  by  bringing  his  case 
to  the  Court  of  Session,  is  to  have  a  cha/nce  of  nearly  a  year's  delay 
while  the  appeal  is  waiting  in  the  ordinary  roll  of  the  Inner.  House. 
We  venture  to  think  that  this  will  rarely  happen,  and  we  hope  thai 
the  pressure  which  is  now  being  applied  by  public  opinion  wUl  soon 
cause  the  arrears  to  be  so  reduced  that  such  a  delay  shall  in  every 
case  be  impossible.  In  another  case  reported  from  the  Bill  Chamber, 
it  was  held  that  a  decree  obtained  under  this  Act  is  not  a  warrant  for 
inhibition.  This  is  one  of  the  inconveniences  arising  from  the  awk- 
ward manner  in  which  the  statute  is  framed  by  patching  together  a 
new  act  and  an  old,  and  in  some  cases  it  may  seriously  interfere  with 
the  usefulness  of  the  Act 

Policies  of  life  insurance  have  become  so  recently  a  favourite  in- 
vestment that  they  are  only  now  becoming  payable  on  large  numbers, 
and  questions  as  to  their  legal  e£fect  and  construction  may  thus  be 
expected  to  multiply.  Two  such  cases  have  occurred  during  the  pre- 
sent session.  The  one  (Scottish  Equitable  Insurance  Company  v. 
Champion,  Nov.  9^  was  a  claim  by  a  wife's  representatives  on  a  policy 
efifected  by  her  husband  on  her  life,  payable  to  himself,  his  heirs  or 
assignees,  six  months  after  her  death.  The  husband  assigned  it  and 
predeceased  his  wife,  whose  executors  claimed  half  the  sum  assured, 
founding  on  an  ante-nuptial  contract,  which  directed  all  the  means 
and  estate  of  the  spouses  pertaining  or  belonging  to  them  at  the  date 
of  the  marriage,  or  which  should  pertain  or  belong  to  them  at  its  dis- 
solution by  the  death  of  either  of  them  (subject  to  a  life-rent  to  the 
survivor),  to  be  divided  (in  the  event  of  there  being  no  children,  which 
occurred)  into  two  equal  parts,  one  belonging  to  the  heirs  and  executors 
of  each  spousa  The  Court  held  that  the  policy  of  insurance  did  not 
belong  to  the  spouses  at  either  date,  and  therefore  did  not  fall  under 
the  literal  meaning  of  the  words  of  the  ante-nuptial  contract  Lord 
Curriehill  reiterated  the  doctrine  that  a  provision  of  conquest  does  not 
deprive  the  husband  of  his  absolute  power  of  disposing  of  whatever  he 
acquires  during  the  marriage,  so  long  as  he  does  not  clearly  commit  a 
fraud  on  the  marriage  contract 

The  facts  of  this  case  are  somewhat  similar  to  those  of  Wight 
V.  Brown,  January  27,  1849,  11  D.,  459,  where  a  chiim  was 
made  at  common  law  by  the  executors  of  a  wife  predeceasing 
the  husband  for  half  of  the  proceeds  of  a  policy  on   her  life. 
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opened  in  die  same  circamstances,  and  in  the  same  terms,  on  her 
life.  A  case  precisely  the  same  as  that  cannot  now  occur  (18  Vict, 
cap.  23,  sec.  6),  but  it  was  relied  on  as  an  authority  in  Muirhead  v. 
Lindsay,  6th  December,  in  which  it  was  held  that  a  wife's  jus  rdickb 
extends  over  a  policy  of  insurance  on  her  husband's  life.  The  conten- 
tion of  the  husband's  representatives  was  mainly  that  such  a  sum  is 
not  reduced  into  possession  during  his  life,  and  that  the  eventual  pay- 
ment depends  on  various  contingencies;  that  it  does  not,  therefore,  form 
part  of  the  common  stock.  Though  it  seems  quite  opposed  to  common 
sense,  and  to  the  purpose  for  which  such  investments  are  made,  this 
argument  had  some  countenance  from  the  case  referred  to.  The 
Court,  however,  rejected  it  A  dififerent  decision  would  have  materi- 
ally afiected  the  general  understanding  as  to  such  provisions,  and 
would  perhaps  have  necessitated  the  interference  of  the  Legislature^ 
It  was  observed  on  the  bench  that  the  term  "  goods  in  communion" 
was  loosely  used  in  the  institutional  writers,  and  that  in  Wight  v. 
Brawn  the  words  were  employed  to  designate  only  so  much  of  the 
husband's  property  as  was  applicable  ad  stistinenda  onera  matrix 
monii.  The  institutional  writers,  in  speaking  of  the  tripartite  division 
of  the  goods  in  communion,  after  a  husband's  death,  into  dead's  part, 
legitim,  and  jus  relictce,  use  the  expression  as  including  his  whole 
moveable  estate. 

In  Morton  v.  Oraham,  Nov.  27,  a  question  of  much  interest  to 
the  &rmer8  of  Scotland  was  raised.  An  agricultural  lease  reserved 
game  and  rabbits  to  the  landlord,  "without  his  being  liable  to  com- 
pensate the  tenant  in  respect  of  the  reservation  and  liberty  herein 
expressed."  The  game  and  rabbits  were  let  separately.  The  agricul- 
iuial  tenant  brought  an  action  of  damages,  on  the  ground  that  the 
landlord  had  allowed  the  game  and  rabbits  to  increase  ''  to  an  amount 
exceeding  a  fair  average  stock."  The  importance  of  the  case  consists 
in  the  recognition  of  tibe  principle  that,  even  in  the  face  of  so  strong  a 
reservation  clause  as  that  quoteid,  a  tenant  may  have  a  claim  for  repa- 
ration where  game  or  rabbit  stock  is  unduly  increased  In  this  case, 
it  was  held,  after  a  proof  under  the  Evidence  Act,  that  such  increase 
had  not  been  proved;  but  possibly  a  different  result  may  take  place  if 
the  next  action  of  the  kind  is  tried  by  a  jury.  The  difficulty  in  such 
eases,  where  damages  are  sued  for  in  the  face  of  stringent  reservation 
clauses,  will  no  doubt  lie  in  the  framing  of  the  issue.  But  we  hope 
ere  long  it  will  be  possible  for  people  to  get  justice  in  this  country 
without  first  clearing  all  the  obstructions  raised  by  the  judges  in  this 
matter  of  issuea 

The  case  of  Morris  v.  Beveridge,  November  28,  decided  that  one 
who  makes  up  a  title  to  heritage  passing  over  a  paity  who  has 
possessed  as  apparent  heir,  and  thus  is  liable  under  1695,  a  24,  for 
the  debts  of  the  person  so  passed  over  to  the  extent  of  the  property 
taken  from  him,  is  not  entitled  to  have  the  representatives  of  the  per- 
son passed  over  discussed  before  him.  One  who  thus  serves  to  a 
remoter  ancestor  may  have  a  claim  of  relief  against  that  ancestor's 


14  CUBBEKT  CASE-LAW. 

proper  personal  representatives;  bnt  under  the  statute  a  creditor  of 
the  party  who  has  possessed  for  three  years  as  apparent  heir  is  entitled 
to  decree  against  his  representatives  and  his  successor  in  the  heritable 
subjects  jointly  and  severally.  There  is  no  beneficium  ordinis  in  the 
law  of  Scotland,  except  in  proper  cautionary  obligations  and  antong 
the  different  classes  of  heira 

In  a  suspension  heard  before  a  full  bench,  the  Court  of  Justiciary 
negatived,  without  hearing  counsel  for  the  other  party,  the  contention 
that  the  riparian  proprietor,  and  still  less  any  membeor  of  the  public, 
is  entitled  to  fish  with  the  rod  for  salmon  in  a  navigable  river  or  estuary 
within  the  fishing-ground  of  one  who  has  a  Grown  grant  of  salmon- 
fishings.  The  doctrine  thus  finally  settled  was  generally  received  before, 
but  was  liable  to  question  from  some  passages  in  Bell's  Principles,  and 
other  authorities  which  are  referred  to  in  our  note  of  the  casa 

In  the  case  of  Black  v.  IncorpariUion  of  Bakers  of  Olcugow,  Dec 
13,  advocated  from  the  Sheriff  Ck)urt  of  Lanarkshire,  the  doctrine  of 
Wyper  v.  Harvey,  Feb.  27,  1861,  23  D.  606,  was  reiterated,  that, 
while  the  Mercantile  Law  Amendment  Act  1856  modifies  the  Scotch 
Law  of  sale  in  some  particulars,  it  makes  no  change  in  its  fundamental 
principles.  The  point  decided  was  that  all  die  flour  of  certain 
qualities  (seconds,  thirds,  and  bran)  to  be  made  from  a  specific  quantity 
of  wheat  in  the  hands  of  a  miller,  having  been  sold,  and  the  sale,  as 
well  as  a  subsequent  sale,  having  been  intimated  to  the  miller,  who 
wrote  to  the  sub-purchaser  that  he  would  hold  for  him,  the  seller 
was  not  entitled,  on  the  bankruptcy  of  the  original  buyer  before  pay- 
ment of  the  price,  to  retain  the  flour  so  sold  as  against  the  sub- 
purchaser. The  intimated  delivery  order  operates  as  constructive 
delivery  of  the  flour  as  it  comes  into  existence  under  the  hands  of 
the  miller,  and  divests  the  first  seller  of  his  real  right  of  reten- 
tion, and  of  every  right,  except  a  mere  right  of  action  for  the  price 
remaining  unpaid 

In  another  case  before  the  First  Division,  the  Court  was  equally 
divided  as  to  the  right  of  the  inhabitants  of  a  populous  place  subject 
to  the  General  Police  Act  1862,  to  prevent  Police  Commissioners  from 
improperly  diverting  the  water  supply,  which  is  insufficient  for  their 
domestic  purposes,  to  the  use  of  public  works.  Two  Judges  held  that 
in  this  case  only  those  who  had  service  pipes  in  their  houses  had  a 
title  to  sue  for  such  a  purpose;  and  two — Lords  Deas  and  Ardmillan, 
that  even  those  whose  wants  are  suppUed  only  by  public  weUs  have  a 
remedy  at  law. 

The  Second  Division  has  decided  that  at  common  law  trustees  have 
no  power  to  refer  matters  connected  with  the  administration  of  the 
trust  to  the  decision  of  an  arbiter.  They  may  compromise,  but  can 
do  nothing  inferring  an  abandonment  of  the  exercise  of  their  own 
judgment  in  any  matter  within  their  function&  Since  12th  August 
last  trustees  have  this  power  by  statute,  and  the  case  in  question 
related  to  a  reference  entered  into  before  that  date. 
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Teq  Act  is  stated,  in  the  Index  to  the  Statutes  issued  by  the  Queen's 
Printers,  to  apply  to  Great  Britain  and  Ireland;  but  the  statements  of 
these  indexes  have  not  been  so  invariably  correct  as  to  rebut  a  primd 
fade  presumption,  arising  from  the  professed  purpose  and  the  language 
of  the  Act,  that  it  extends  only  to  England  and  Ireland.  It  is  "  An  Act 
to  enable  Assignees  of  Policies  of  Life  Assurance  to  sue  thereon  in  their 
own  Names/' — a  power  already  possessed  by  the  assignees  of  such  poli- 
cies in  Scotland;  and  besides,  the  use  of  English  law  terms  throughout 
sections  1  and  2  clearly  refer  to  the  English  separation  of  law  and 
equity.  There  can  be  no  doubt  that  the  purposes  of  the  Act 
were  to  give  the  assignee  of  such  obligations  in  England  the  same 
rights  in  the  courts  of  common  law  which  he  possesses  in  the  courts 
of  equity,  to  introduce  a  rule  requiring  intimation  to  the  insurers, 
and  to  make  the  date  of  intimation  the  criterion  of  the  priority 
of  all  claims  under  any  assignment  These  were  all  things  of  every- 
day practice  in  Scotland  before  the  Act  passed,  and  the  question  as  to 
the  application  of  the  Act  which  has  been  raised,  is  practically  one  as 
to  the  form  of  intimation,  and  acknowledgment  of  intimation,  that 
ought  to  be  adopted.  The  Act  says,  that  no  future  assignment  shall 
give  the  assignee  any  right  to  sue,  till  a  "  written  notice"  of  the  date 
and  purport  of  such  assignment  shall  have  been  given  to  the  Assur- 
ance Co.,  ''at  their  principal  place  of  business  for  the  time  being;  or, 
in  case  they  shall  have  two  or  more  principal  places  of  business,  then 
at  some  one  of  such  places  of  business,  either  England,  Scotland,  or 
Ireland."  The  principal  place  of  business  must,  for  this  purpose, 
be  specified  on  every  policy  issued  after  30th  September  last  (sect  4)l 
Assignments  may  be  made,  either  by  indorsement  or  separate  instru- 
ment in  the  form  given,  which,  it  should  be  observed,  is  nearly 
identical  with  the  form  of  assignation  by  indorsation  in  the  Trans- 
mission of  Moveable  Property  (Scotland)  Act  1862;  an  Act  applicable, 
in  the  option  of  parties,  to  assignations  of  insurance  polidea  The 
company  is  required  to  give  for  a  fee  a  written  acknowledgment  of 
the  receipt  of  the  notice,  which  shall  be  conclusive  against  the  com- 
pany. How  would  the  existing  practice  of  Scotch  offices,  and  the  law 
of  Scotland  as  to  such  assignations,  be  affected  by  this  statute,  if  it 
applies  to  Scotland  ?  In  Scotland,  all  the  offices  receive  notices  of 
assignations,  which  may  be  made  in  any  way  that  brings  knowledge 
of  the  assignation  home  to  the  debtor  provided  evidence  of  the  fact  be 
preserved,  enter  them  on  their  books,  and  give  certificates  of  having 
done  so.  And  the  rights  of  assignees  giving  notice  are  subject  to  the 
rales  of  the  common  law  of  Scotland  regulating  all  assignations.  The 
changes  which  the  observance  of  this  Act  involves,  appear  to  be  the 
specification  in  policies  of  the  principal  place  of  business  for  purposes 
dl  notice;  the  use  of  a  certain  form  of  notice,  without  which  an 
assignation  is  void ;  and,  we  may  add,  the  obligation  laid  on  insurers 
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to  acknowledge  receipt  of  notices  at  the  request  of  the  assignee,  and 
on  payment  of  a  fee  of  five  shillings. 

It  must  not  be  assumed  that  none  of  these  rules  as  to  notices  and 
registration  of  notices  have  hitherto  existed  in  England,  and  that  the 
purpose  of  the  Act  was  to  introduce  them  there  as  corollaries  of  the 
new  right  of  the  assignee  to  sue  in  his  own  nama  In  truth,  these 
rules  do  all  exist  in  England,  and  are  daily  enforced  by  Courts  of 
Equity,  altogether  apart  from  the  statute.  It  is  indeed  stated  in  books 
that  some  English  offices  refuse  to  enter  on  their  books  notices  of 
assignments  or  take  notice  of  intimations,  but  it  appears  that  this  is 
under  clauses  in  their  Act  of  settlement,  or  the  private  Act  of  incor- 
poration, inserted  for  the  purpose  of  rebutting  the  liabilities  arising 
from  notica  But  the  effect  of  such  clauses  is  questioned  (Bunyon 
on  Life  AssurancCy  p.  212^,  and  the  general  rule  was  that  it  was  not 
optional  for  the  company  either  to  disregard  or  to  register  notices  of 
assignment  served  upon  them  (lb.,  p.  21 1).  The  change  introduced 
in  England  is  simply  that  a  suit  upon  a  policy  may  be  brought  by  an 
assignee  in  his  own  name  in  the  common  law  courts,  provided  the 
conditions  required  by  the  Act  have  been  complied  with.  The  rights 
of  assignees  and  the  obligations  of  insurers  in  Courts  of  Equity 
remain  as  before,  and  no  doubt  will  come  in  question  when  notices 
of  assignments  have  been  given  in  a  different  form  from  that 
required  by  this  Act 

The  question  as  to  Scotland  is,  whether  all  notices  are  to  be  void 
unless  given  in  the  new  form,  and  that  notwithstanding  that  the 
Act  of  1862  left  it  optional  to  employ  either  the  forms  then 
introduced  or  any  of  the  forms  previously  in  use.  We  cannot  think 
that  it  is  80  intended.  To  construe  the  Act  so  would  be  to  deprive 
an  assignee  in  Scotland,  who,  by  any  accident,  has  failed  to  give  notice 
in  the  statutory  form,  of  every  remedy,  and  place  him  in  a  much  more 
disadvantageous  position  than  an  assignee  in  England,  who,  in  such 
circumstances,  would  still,  we  presume,  be  entitled  to  the  remedies  he 
now  possesses  in  Courts  of  Equity. 

It  is  said  that  the  words  in  sec.  2,  above  quoted,  ''  either  in  Eng- 
land, or  Scotland,  or  Ireland,"  extend  the  application  of  the  whole  Act 
to  Scotland.  But  there  is  a  reasonable  and  necessary  meaning  for 
them,  on  the  assumption  that  it  does  not  so  apply,  many  English 
offices  having  branches  in  Scotland,  at  which  it  may  be  proper  to  give 
noticea  A  contract  of  insurance  with  a  Scotch  office,  again,  may  be 
entered  into  in  England  under  such  circumstances  as  to  make  it  an 
English  contract,  and  yet  the  company  may  choose  to  have  notices  of 
assignment  delivered  at  its  office  in  Scotland  The  use  of  the  words 
referred  to,  therefore,  does  not  compel  us  to  construe  the  Act  to  extend 
to  Scotland  in  the  same  way  as  the  words,  "  in  the  United  Kingdom 
of  Great  Britain  and  Ireland,""  were  held  to  do  in  the  Apportionment 
Act  (Bridges  v.  Fordyce,  March  7, 1844,  6  D.,  968;  H,  of  L.,  Feh 
23,  1847,  6  Bell's  Ap.  1). 

While  there  is,  however,  a  preponderance  of  reasons  against  the 
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extension  of  the  Act  to  Scotland,  it  is  worth  the  serious  consideration 
of  Scotch  insurance  offices  whether  every  policy  should  not,  as  required 
by  sec.  4,  specify  a  principal  office  for  notices,  and  of  persons  insured 
and  their  assignees,  whether  in  all  cases  the  statutory  form  should  not 
be  adopted  It  is  most  desirable  that  in  insurance  business  of  all 
kinds  uniformity  of  practice  should  be  attained  as  far  as  possible  in 
both  ends  of  the  island;  and  it  would  deem  that  very  trifling  changes 
in  the  mode  of  conducting  business  would  both  tend  to  effect  this 
uniformity,  and  to  secure  insurer  and  insured,  in  the  event  of  the 
determining,  in  some  future  case,  that  from  30th  September,  1867,  all 
policies  issued  in  Scotland  were  subject  to  the  provisions  of  this  Act. 
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We  have  often  been  puzzled  to  explain  a  peculiar  dogged  sort  of 
expression,  indicating  endurance  under  protest,  to  be  seen  on  the 
countenances  of  many  working  members  of  the  bar.  It  is  an  expres- 
sion altogether  different  from  that  which  results  from  severe  study, 
anxious  and  responsible  work,  hope  deferred,  or  any  of  the  other 
disagreeables  vfith  which  lawyers  have  to  contend.  Indeed,  so  com- 
pletdy  baffled  were  we  in  endeavouring  to  explain  the  phenomenon, 
that  we  consulted  a  Parliament  House  sage,  who  at  once  replied — "  It's 
"not  framing  pleas  in  law,  nor  over  work,  nor  fighting  motions 
"  before  Lords  Ordinary — ^bad  as  that  is.  You  are  quite  right  It's 
"  not  that  It's  reading  the  law  reports.  They  are  tedious,  redundant, 
"aggravating  in  their  method,  and  long  beyond  enduranca     You 

do  eventually  get  at  what  you  want  somehow,  but  it  involves  a 

perfect  agony  of  patient  suffering."  So  speaking,  the  learned 
counsel  heaved  a  sigh  of  pain,  and  the  expression  we  have  alluded  to 
intensified  on  his  &ce,  an  expression  which  always  reminds  us  of  tlie 
famous  picture,  in  our  great  comic  periodical,  in  which  an  irritable 
old  gentleman  is  himting  a  blue-bottle  fly  in  his  study.  He  had  been 
hunting  it  everywhere,  hoped  passionately  that  ultimately  he  would 
run  it  down,  but  at  what  dreadful  cost  of  going  up  and  down,  and 
back  and  forward,  loss  of  time,  exasperation,  and  tear  and  wear,  his 
countenance  too  plainly  shows. 

Surely  our  reports  are  capable  of  improvement  One  would  imagine 
that  a  simple  and  connected  narrative  of  the  facts  of  the  case,  followed 
by  a  statement  of  the  points  of  law  urged  on  either  side,  and  the 
judgments,  is  a  thing  vrithin  the  range  of  possibility.  But  perusal  of 
our  reports  seems  to  prove  that  in  entertaining  this  belief  we  are 
altogether  wrong.  Instead  of  the  simple  narrative  we  humbly 
desiderate,  and  which  we  imagined  to  be  extractable  from  the  record, 
the  reporter  takes  refuge  at  once  in  the  printed  papers  of  the  case,  and 
we  are  told  that  "the  summons  concludes  for"  so  and  so,  that  the 
''  pursuer  sets  forth,  in  his  condescendence,"  that  "  it  was  inter  alia 
** pleaded''  for  the  pursuer  and  defender,  and  then  we  have  endless 
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extracts  with  all  that  luxuriant  copiousness  and  formal  jargon  for 
which  our  pleadings  are  remarkable.  Of  course  we  don't  otgect  to 
extracts  when  they  are  necessary  and  advantageous,  but  we  do  object 
to  them  where  the  reporter  could  state  in  three  lines,  without  losing 
anything  essential,  what  the  extract  gives  in  thirty.  If  the  reporter 
would  only  exercise  a  wiser  and  bolder  discretion,  greater  clearness 
and  conciseness  would  be  obta.ined,  and  much  time  and  labour  saved 
to  his  readers. 

Even  more  annoying  than  this  unfortunate  habit  of  stating  a  case 
by  means  of  prolix  extracts,  is  the  frequent  repetition  observable  iu 
reports.  Pirst,  of  course,  we  have  the  nature  of  the  action  indicated 
generally  in  the  rubric  (generally  the  best  part  of  the  report);  then  we 
may  have  the  whole  story  told  at  great  length  in  quotations  from  the 
record;  then  we  have  a  good  deal  of  the  same  matter  under  the  heads 
of  "  argued  for  the  pursuer,"  and  "  argued  for  the  defender,"  with  a 
few  select  pleas  in  law,  quoted  at  length.  We  again  find  the  tale  of 
the  pursuer's  woes,  soUo  voce  as  it  were,  in  small  type,  in  a  long  note 
of  the  Lord  Ordinary,  where  he  has  fully  relieved  his  mind,  both  of 
the  facts  and  of  the  law,  from  the  begmning  to  the  end  of  the  case; 
and,  when  we  ultimately  reach  the  judgment  of  the  Inner  House,  in  a 
rather  exhausted  condition,  we  find  that  the  reporter  (either  from  a 
modesty  which  assumes  that  we  have  not  paid  him  the  compliment  of 
going  through  the  last  half-dozen  pages,  or  from  a  conviction  that 
no  human  being  could),  has  inserted  the  separate  statements  of  the 
facts  which  each  of  the  judges  has  considered  it  necessary  to  prefix  to 
his  opinion.  Surely  a  connected,  complete,  and  succinct  statement  of 
the  facts,  and  one  statement  of  the  opinions  of  the  Court  on  law,  where 
the  opinions  are  identical,  would  be  infinitely  preferable.  But  the 
fundamental  maxims  of  modem  reporting  are  apparently — 1st,  At  all 
hazards,  avoid  stating  the  case  in  your  own  words;  2d,  Insert  copious 
extracts  from  the  summons,  statements  of  parties,  pleas  in  law,  deeds, 
correspondence,  and  interlocutors  of  Lords  Ordinary, — these  last 
generally  intimating  that  he  has  heard  counsel,  etc.,  and  remitted 
accounts  to  the  auditor  to  tax  and  report;  3d,  "Iteration"  cannot  be 
too  frequent,  especially  if  the  ideas  or  facts  can  be  stated  in  almost 
identical  terms. 

We  give  the  legal  gentlemen  who  report  full  credit,  not  only  for  the 
very  best  intentions,  and  for  the  greatest  care  in  compiling  the  reports, 
but  also  for  the  talent  and  knowledge  necessary  to  produce  such 
reports  as  we  desire  to  sea  What  we  ask  of  them,  is  to  get  rid  of 
that  over-caution  and  timidity  which  prevent  them  from  framing  a 
short  and  simple  narrative  of  the  case,  and  which  drive  them  to 
take  shelter  under  the  printed  papers,  and  slavishly  adopt  and 
print  the  whole  opinions  uttered  to  the  same  efiect  by  four  learned 
judges.  We  are  quite  aware  of  the  difliculty  and  delicacy  of  dealing 
with  judges,  who  do  reporters  the  favour  to  revise  their  reports,*  or 

*  It  18  becaiue  the  fault,  as  it  Lb  generally  midentood,  rests  with  some  of  the  revising 
judges,  that  we  have  hitherto  relruned  from  animadvertiDg  on  the  great  delay  in  the 
issue  of  the  standard  reports. 
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faruish  them  with  the  manuscripts  from  which  they  have  read,  and 
who3e  criticisms  on  the  bench  may  seriously  affect  the  character  of 
their  publication;  but  the  judges,  we  can  have  no  doubt,  would  readily 
forgive  a  few  judicious  remonstrances — a  few  quiet  suggestions,  that 
both  the  pockets  and  the  patience  of  subscribers  must  be  cared  for  by 
the  reporters,  who  have,  in  this  matter,  the  chief  responsibility.  It  is 
matter  of  extreme  regret,  that  while  our  modern  repotters  have  im- 
proved on  their  predecessors,  by  going  more  into  necessary  detail, 
this  advantage  should  be  gained  at  the  cost  of  dreary  prolixity^  a 
domsy  method  of  statement,  and  unprofitable  repetition. 


A  Digest  of  the  Law  of  Scotland  Rehxtiixg  to  ike  Poor.  Second 
Edition.  Revised  and  Enlarged.  By  John  Guthrie  Smith, 
Advocate.     Edinburgh:  T.  &  T.  Claek.     1867. 

Mb  John  Guthrie  SiOTH,  Sheriff-Substitute  at  Dundee,  has  just 
published  a  second  edition  of  his  Treatise  on  the  Poor  Law  of  Scot- 
land. We  mean  to  make  this  Treatise  the  text  for  a  few  observations 
upon  a  subject  which  is  interesting  both  to  the  ratepayer  and  pauper. 
But  before  doing  so  it  is  right  to  say  a  word  upon  the  text  itself. 

Mr  Smith's  Treatise  occupies  256  pages,  and  may  be  read  at  one 
sitting.  The'  subject  is  interesting,  and  it  loses  none  of  its  interest 
by  Mr  Smith's  mode  of  treating  it.  His  book  exhibits  genuine  hard 
labour;  a  practical  digest  in  the  most  exact  sense  of  the  word.  It 
states  the  law  in  clear  language,  and  the  import  of  the  decisions  is 
given  with  correctness  and  precision.  The  book  is  now  the  authori- 
tative Treatise  upon  the  Poor  Law  of  Scotland,  although  there  yet 
remains  much  to  render  it  complete.  The  merits  are  all  the  author's 
own;  the  demerits  are  those  of  his  printer  and  his  clerk.  Cases  are 
referred  to,  to  which  the  reference  by  volume  and  page  are  not  given; 
and  quotations  are  made  from  speeches  delivered  by  Judges  in  cases 
which  we  search  for  in  vaiir.  The  index,  too,  might  have  been  better, 
and  upon  the  index  depends  greatly  the  fate  of  a  law  book.  But  still, 
take  it  all  in  all,  this  is  about  as  useful  a  Treatise  on  Law  as  has  been 
published  for  some  time. 

The  Poor  Law  Act  was  passed  in  1845.  It  was  imperfect  in  many 
respects;  but  its  imperfections  have  turned  out  in  the  end  to  be 
positive  advantages.  In  regard  to  the  law  of  settlement  it  did  no- 
thing, except  to  extend  the  period  necessary  for  the  acquisition  of  a 
settlement,  and  to  declare  what  period  of  absence  would  be  sufficient 
for  its  extinction.  In  regard  to  the  complicated  relations  of  husband 
and  wife;  parent  and  child;  widows  and  deserted  wives;  pupils,  legiti- 
mate and  illegitimate,  it  said  nothing.  The  whole  of  this  was  handed 
over  to  the  courts  of  law  to  carry  out  and  elaborate;  and  ably  hav© 
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they  done  their  work.  The  courts  have  risen  to  the  occasion.  No 
praise  can  be  too  high  of  the  sound  judgment,  practical  sagacity,  and 
good  sense  displayed  by  the  courts  in  their  judgments  on  these 
matters  during  the  last  twenty-two  years.  They  assumed  the  place 
of  legislators.  They  made  the  technical  mles  of  the  common  law  to 
bend  to  the  imperative  calls  of  expediency  and  humanity.  Under  no 
other  conditions  was  the  continued  existence  of  the  Poor  Law  pos- 
sible; and,  under  these  conditions,  it  has  worked  as  well  as  all  excep- 
tional legislation  can  bo  expected  to  do. 

Much  of  this  is  attributable  to  the  fact,  that  the  whole  judges  on 
the  Bench  were,  before  being  placed  there,  members  of  the  Board  of 
Supervision,  with  the  exception  of  Lords  Curriehill  and  Kinloch.  The 
other  Judges  were  either  Sheriffs  of  the  three  counties  of  Perth, 
Renfrew,  or  Boss,  or  Solicitors-General;  and,  holding  any  of  these 
offices,  they  were  members  of  the  Board.  In  that  school  they  learned 
the  practical  administration  of  the  law,  and  saw  the  difficulties  of 
pushing  the  general  rules  of  the  common  law  to  their  logical  conse- 
quences. Nothing  can  be  a  better  illustration  of  this  than  the 
decisions  on  a  point  which,  in  Mr  Smith's  book,  is  still  represented  as 
unsettled.  An  Irishman  marries  a  Scotswoman  and  deserts  her. 
Shall  she  be  carried,  under  the  Removal  Acts,  to  the  parish  of  his 
settlement  in  the  wilds  of  Connemara^  along  with  all  her  children, 
and  dropped  down  among  an  alidn  population,  who  growl  at  the 
notion  of  having  to  bear  the  buixien  of  her  support  ?  Or,  shall  she 
be  treated  as  a  person  having  no  husband,  and  therefore  entitled  to 
the  benefit  of  her  own  Scottish  settlement?  The  common  law  clearly 
declares  that  desertion  does  not  put  an  end  to  the  disabilities  it 
imposes  on  married  women;  it  will  not  allow  them  to  acquire  a 
domicile  on  their  own  account;  it  will  not  allow  them  in  any  way  to 
change  their  status;  to  a  limited  extent  it  will  permit  them  to  enter 
into  contracts;  but  that  is  all  Therefore  the  common  law  would 
declare  that  this  deserted  Scotswoman  must  go  to  her  husband's  far- 
off  parish  in  Ireland. 

If  this  were  law,  it  is  quite  plain  that  the  Removal  Acts  would  not 
bear  the  strain  of  one  year's  working.  At  present  it  is  with  difficulty 
they  are  carried  out  It  requires  all  the  moderating  power  of  the 
controlling  Boards  in  Edinburgh,  Dublin,  and  London,  to  prevent 
constant  collision.  The  complaints  of  cruel  and  harsh  removals 
come  to  the  Board  of  Supervision  constantly;  and  this,  too,  with 
regard  to  native  born  Irish  who  have  acquired  no  settlement  in 
Scotland.  Even  harsh  removals  to  England  of  English  people  are 
made  the  matter  of  expostulation.  To  send,  therefore,  a  Scotswoman 
away  to  Limerick,  or  to  Cornwall,  because  her  deserting  husband  was 
from  Ireland,  or  a  Cornish  miner,  would  simply  be  paying  homage  to 
the  rules  of  our  common  law,  with  the  certain  consequence  that, 
in  the  next  Session  of  Parliament,  the  Removal  Acts  would  be 
repealed. 

Y^t  this  wasi  the  conclusion  at  which  the  present  Lord  President  of 
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the  Court  of  Session  arrived;  a  conclusion  approved  of  by  Mr  Smith, 
p.  234.  "  I  am  of  opinion,"  said  Lord  Justice  Clerk  Inglis,  "  that  the 
desertion  of  the  husband  cannot  so  alter  the  legal  condition  and  capa- 
city of  the  wife,  as  to  render  her  in  law  capable  of  enjoying  any  per- 
sonal status  independently  of  her  husband.  It  may  be  that  a  married 
woman,  living  in  a  state  of  destitution,  may  bind  herself  in  certain 
personal  contracts,  and  may  carry  on  business  on  her  own  account, 
bat  I  am  of  opinion  that  her  person  remains  as  completely  sunk  in 
that  of  her  husband  as  if  they  were  living  together,  and  that  in  all 
questions  of  status  her  condition  as  a  married  woman  is  unsusceptible 
of  alteration  except  by  the  dissolution  of  the  marriage," — and  so  forth 
through  three  pages  of  passionate,  logical  reasoning;  tdl  depending  upon 
this  assumption  that  the  question  to  be  determined  was  one  of  status, 
while  the  real  question  was,  whether,  under  the  Poor  Law,  the  Court 
were  to  pronounce  a  judgment  pregnant  with  cruelty,  when  they  could 
pronounce  one  that  would  avoid  this,  and  save  the  law  itself. 

The  point  was  decided  otherwise,  and  Mr  Smith  should  have  so 
stated  it,  instead  of  filling  ten  pages  with  an  argument  on  the  subject, 
and  with  quotations  of  judicial  opinions  which  are  erroneous.  The 
decision  was  attended  with  a  circumstance  greatly  to  the  credit  of 
two  Judgea  "  A  philosopher,"  said  Pangloss,  *'  spitting  out  his  last 
tooth  with  his  expiring  breath,  never  changes  his  opinions."  The  two 
Judges  in  question  did  change  their  opinions  on  this  subject,  and 
had  the  manliness  to  give  effect  to  the  change.  In  this  we  have  au 
illustration  of  philosophical  doubt  arising  from  enlargement  of  un- 
derstanding, quite  different  from  the  irresolution  arising  from 
iufirmity  of  will.  The  very  fact  that  such  a  change  of  opinion 
occurred  gives  all  the  more  value  and  authority  to  the  judgment. 
In  the  case  of  Carmichad  v.  Adamson,  Feb.  28,  1863,  1  M*P., 
468,  Lord  President  M*Neill  thus  expressed  himself: — 

"The  proposed  jadgment  assumes  also  that  there  is  no  diBtinction  in  the  case  of 
desertion  by  »  husband  and  the  case  of  his  death,  and  I  am  not  prepared  to  affirm  that 
as  a  general  proposition.*' 

Two  years  elapsed,  and  the  point  was  again  discussed,  and  the 
learned  Judge  found  himself  able  to  afiSrm  the  proposition;  for  in  the 
case  of  Masons  v.  Oretg,  11th  March,  18G5,  3  MT.,  p.  716,  his  Lord- 
ship said: — 

"  If  we  are  to  regard  her  as  a  deserted  wife,  I  think  that  she  is  in  the  tame  poeition 
SI  i/Ae  had  loU  her  hitAand  by  death,  to  the  effect  that  she  became  nUjurie  when  the 
ktBbasd*s  desertion  was  ascertained.  That  being  so,  and  she  having  continued  to 
reside  indostriaUy  in  the  City  Parish,  I  think  that  she  is  not  to  be  deprived  of  the 
benefit  of  that  residence,  but  is  entitled  to  claim  a  settlement  in  her  own  right." 

In  like  manner.  Lord  Ardmillan,  in  the  case  of  Carmichdel,  said, 
lM'P.,p.  471:— 

"There  is  no  sufficient  authority  for  the  proposition  that  the  desertion  of  his  wife 
*od  family  by  the  father  of  the  pauper  is  equivalent  to  his  death,  and  has  the  same 
c^iect  ss  bis  death  on  the  status  and  settlement  of  his  wife.  On  principle,  that  propot-i- 
tisn  does  not  commend  itself  to  my  mind;  and,  without  clear  authority,  I  am  not  die- 
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poied  to  reoognlfe  it.  Buriiig  marriage,  a  woman  has  no  settlement  apart  from  lier 
hnsband,  and  the  desertion  of  the  wife  by  the  husband  has  not  the  effect  pf  at  once  dis- 
solving tiie  marriage,  or  of  creating  or  reviviDg  in  the  wife  that  personal  standing  and 
those  personal  rights  which  were  hers  before  she  married.  On  this  subject,  the  case  of 
Say  V.  Skene  is  said  to  be  an  authority,  but  it  is  not  to  my  mind  satisfactory." 

But  in  the  subsequent  case  of  Masons  v.  Greig,  the  same  learned 
Judge  said: — 

'*  It  is  settled  in  Hay  ▼.  Sktne^  that  desertion  is  equivalent  to  death,  and  althongli  I 
WAS  not  disposed  to  coacur  in  that  judgment,  being  much  impressed  with  the  view  of 
lA>rd  Moncreiff,  who  was  in  the  minority,  1  now  fully  acknowledge  itt  authority.  From 
that  it  follows,  that  we  have  here  what  is  equivalent  to  the  death  of  the  husband  at 
the  date  of  the  desertion,  and  a  deserted  wife  ie  ae  e*fpable  of  acquiring  a  retidential 
tettlement  for  hertelf  at  is  a  vidow.  It  happens  in  this  case,  that  the  parish  in  which 
she  has  acquired  an  industrial  settlement  is  that  of  her  husband,  and  of  the  birth  of 
her  ohUd." 

The  result  of  the  whole  matter  is,  that  every  Judge  upon  the  Bench, 
who  has  expressed  an  opinion  upon  the  subject,  with  the  exception  of 
the  Lord  President  loglis  and  Lord  Curriehill,  is  of  opinion  that  a 
deserted  wife  is,  as  regards  the  matter  of  her  settlement,  in  the  same 
position  as  a  widow. 

The  same  good  sense  that  enabled  the  Judges  to  arrive  at  this  con- 
clusion, has  characterised  the  whole  of  their  judicial  legislation  on  this 
subject,  with  one  single  exception,  which  will  in  due  time  be  reviewed 
and  reversed.  The  facts,  as  they  occurred,  are  not  as  we  state  them ; 
but  the  following  facts  would  lead  (if  the  judgment  be  sound)  to  the 
same  result: — ^An  Irishman  comes  to  Scotland,  and  lives  industrially 
in  a  Scottish  parish  for  four  years  and  364  days  and  then  dies,  leav- 
ing bis  widow  resident  in  the  parish.  She  lives  in  the  same  parish 
for  four  years  and  364«  days,  after  her  husband's  death,  and  then 
becomes  a  pauper.  Is  she  entitled  to  relief  from  tlie  parish  in  which 
she  had  resided  for  nearly  ten  years?  The  Second  Division,  in  the 
case  of  Kirkwood,  3  M*F.,  p.  398,  held  that  she  was  not;  that  she 
could  not  add  her  own  residence  as  a  widow,  to  her  residence  as  a 
wife,  so  as  to  make  up  a  five  years'  residence;  but  that  she  must 
wander  away  to  the  Irish  settlement  of  her  husband.  Is  this  consistent 
with  reason  ?  The  judgment  proceeded  upon  an  adherence  to  those 
rules  of  the  common  law  which  declared  the  wife's  person  to  be  sunk 
in  that  of  the  husband,  and  overlooked  entirely  the  plain  expediency 
of  an  opposite  rula  It  was  a  decision  pronounced  upon  first  impres- 
siona  The  case  was  not  allowed  to  be  argued  out;  it  was  determined 
upon  the  opening  statement  of  counsel;  and  the  judgment  is  the  only 
one  in  the  Books  which  can  be  referred  to,  as  being  inconsistent  with 
the  sound  policy  which  has  guided  the  action  of  the  Courts. 

Mr  Smith  has,  in  his  Treatise,  not  merely  digested  the  decisions 
of  the  Courts  of  Law,  but  has  also  made  his  book  valuable  by 
embodying  in  it  the  deliverances  of  the  Board  of  Supervision.  He 
has  confined,  however,  his  citations  of  these  to  what  he  found  in  the 
Board's  reports  to  Parliament  These  reports  do  not  contain  their 
decisions  upon  those  points  of  practical  administration  with  which  it 
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is  desirable  that  all  connected  with  the  Poor  Laws  should  be  informed. 
The  written  opinions  for  so  many  years,  of  so  many  lawyers,  are 
worthy  of  publication.  They  are  preserved  in  the  office  of  the  Board, 
and  would  no  doubt  have  been  made  accessible  to  Mr  Smith,  if  he 
had  applied  for  them.  He  has  sometimes  taken  it  upon  him  to 
express  disapproval  of  the  decisions  of  the  Board;  and,  in  so  doing, 
has  exercised  the  privilege  that  belongs  to  an  independent  thinker. 
One  of  these  illustrates  the  difficulty  in  working  the  Poor  Laws,  of 
carrying  out  legal  rules  to  their  utmost  results.  After  laying  down 
the  Law  correctly,  that  a  member  of  a  Parochial  Board  is  a  Trustee, 
and  cannot  enter  into  contracts  with  the  Board,  he  says  that — 

"The  opinion  hna  been  expressed  by  tbe  Board  of  SapervifiioD,  that  in  the  case  of  a 
Combination  Poor  Hoose,  its  Managing  Committee  may  enter  into  contracts  with  tbe 
members  of  tbe  Parochial  Board,  who  are  not  members  of  the  Poor  House  Committee, 
for  the  supply  of  provisions,  etc.  But  it  is  extremely  difficult  to  see  the  grounds  of  the 
distinction,  and  it  may  be  safely  affirmed  that  no  such  distinction  exists."    P.  88. 

Now,  before  a  gentleman  sitting  at  his  ease  writing  a  Law  Book 
"safely  affirms"  this  opinion,  he  ought  really  to  direct  the  full  force 
of  his  intellect  upon  all  the  difficult  cases  that  may  occur  in  daily  life, 
and  to  assume  that  there  was  some  reason  for  the  distinction.  In 
parishes  not  burghal,  the  owners  of  all  lands  of  the  yearly  value  of 
£20  and  upwards  are  members  of  the  Parochial  Board.  It  often 
happens  that  any  house  in  the  parish  that  can  be  taken  in  lease  by 
the  Parochial  Board,  for  the  accommodation  of  paupers,  belongs  to 
persons  who  are  owners  of  land  to  the  value  of  i?20  and  upwards, 
and  who  are  de  jure  members  of  the  Board.  What  is  to  be  done  with 
the  paupers?  They  cannot  be  allowed  to  lie  out  upon  the  road-side 
to  starve,  even  though  the  consequence  should  be  that  tbe  general 
rule,  that  a  member  of  the  Parochial  Board  cannot  be  allowed  to 
contract  with  the  Board,  should  be  violated.  The  rule  was  saved, 
though  an  exception  was  established,  when  such  contracts  are  allowed 
between  the  Board  and  a  member  of  it,  onlj/  when  he  does  not  act  as  such. 

Notwithstanding  all  the  care  taken  and  ability  displayed  in  the 
working  out  of  the  Poor  Law,  it  must  be  confessed  that  it  has  had 
a  most  prejudicial  effect  upon  the  population.  Parents  and  children, 
brothers  and  sisters,  no  longer  recognise  their  mutual  obligations 
to  each  other.  Farmers  paying  rents  of  .f*300  have  no  hesitation  in 
allowing  their  sisters  to  receive  parochial  relief;  and  the  only  check 
upon  the  roost  impudent  demands,  is  the  Poorhouse.  In  former 
days  the  children  would  all  have  clubbed  together  to  keep  their 
parents  from  being  paupers;  but  the  case  is  very  different  now;  and 
the  Parochial  Boards  find  themselves  powerless  in  their  attempts  to 
enforce  recourse  against  those  relatives  of  the  paupers  who  are  bound 
to  aliment  them.  The  defence  in  the  Small  Debt  Courts  always  is, 
that  the  son  or  daughter,  or  father  or  mother  who  is  sued,  has  barely 
snificicnt  to  support  him  or  herself.  The  law  upon  this  matter  of 
aliment  is  very  well  digested  by  Mr  Smith;  and  although  it  is 
Dot  desirable  to  restrict  the  number  of  relatives  who  are  bound 
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to  maintain,  from  tbeir  abundance,  a  relative  vbo  is  needy,  yet 
there  is  one  decision  noted  and  disapproved  of,  by  Mr  Smith,  which 
cannot  be  passed  over  without  comment  It  was  decided  in  the 
case  of  Aitken  v.  Anderson  Hume,  p.  217,  that  a  husband  was 
bound  to  support  the  bastard  children  of  bis  wife,  had  by  her  to  other 
men.  It  has  recently  been  decided  by  the  Second  Division  of  the 
Court  that  a  husband  is  bound  to  support  his  wife's  mother,  though 
the  necessity  for  such  support  to  the  mother  did  not  arise  till  long 
after  the  marriage  had  been  entered  into,  and  thus  was  not  a  debt 
due  and  exigible  at  the  date  of  the  marriage,  Reid  v.  Moir,  July  13, 
1866,  4  MT.,  p.  1060.  The  Court  held  that  the  decision  in  the  case 
of  Aitken  established  a  general  principle,  applicable  alike  to  legitimate 
and  illegitimate  children;  that  the  obligation  to  aliment  an  illegitimate 
child  arose  from  natural  piety,  enforceable  by  the  civil  law,  just  as 
in  the  case  of  lawful  children;  and  it  would  follow  as  a  corollary 
from  all  this,  that  the  husband  would  be  liable  for  the  aliment  of 
his  wife's  lawful  children  had  by  her  to  a  former  husband. 

The  ground  on  which  the  decision  in  the  case  of  Reid  was  rested 
is  thus  stated  by  Lord  Justice  Clerk  Inglis:  "  The  obligation  attached 
to  the  wife  in  the  same  way  as  a  contingent  mercantile  obligation 
existing  prior  to  marriage  would  be  held  to  have  attached  to  her, 
although  no  claim  or  demand  under  it  emerged  till  after  marriage. 
Every  contingent  and  future,  though  not  prestable,  debt  of  the  wife  at 
marriage  is  transferred  thereby  against  the  husband,"  eta  The 
theory  then  is,  that  this  is  a  debt;  it  may  not  be  in  existence  qua 
such  at  the  date  of  the  marriage;  it  may  never  come  into  existence  at 
all,  and  yet  it  binds  the  husband.  This  decision,  in  assimilating  the 
obligation  of  a  child  to  aliment  a  parent  to  a  contingent  debt,  over- 
looks the  distinction  between  the  two  classes  of  cases, — that  diligence 
on  security  may  be  led  upon  a  contingent  debt,  but  no  such  diligence 
can  proceed  upon  the  natural  obligation  of  a  child  to  aliment  its 
parent  It  also  overlooks  the  history  and  origin  of  this  branch  of  the 
law  of  Scotland.  The  liability  of  a  husband  for  his  wife's  debts  was 
the  ordinary  law  in  every  country  which  recognised  the  communio 
honorurriy  and  nothing  can  be  clearer  than  that  the  communio  was  not 
burdened  with  any  debt,  but  those  which  were  in  existence  qua  debts 
at  the  time  when  it  commenced.  Pothier  states  the  matter  in  these 
words — *'La  communautd  legale  est  charg^e  de  toutes  les  dettes 
mobili^res  dont  chacun  des  conjoints  etait  debiteur  au  temps  que  s'est 
contract^  le  marriage."  (Tr.  de  la  Com.,  §  233.)  The  law  of  England^ 
though  it  does  not  recognise  the  com7nunio  bonorum,  does  recognise  the 
rule  that  a  husband  is  liable  for  his  wife's  debts;  but  it  declares  that 
such  claims  as  these  are  not  debts  so  as  to  infer  such  liability,  Cooper, 
4  East,  p.  76.  For  purposes  of  the  Poor  Law  the  rule  was  altered  so 
far  as  regards  the  wife's  children,  whether  legitimate  or  illegitimate, 
4  and  9  Wm.  IV.,  cap.  76,  §  57.  And  in  like  manner  the 
French  Code  changed  the  former  law  of  France,  so  as  to  sanction 
claims  for  maintenance  by  parents-in-law  and  children-in-law,  against 
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each  other.  Code,  s.  206.  But  these  statutoiy  alterations  of  the  rule 
confirm  the  role  itself,  and  show  that  the  Court  in  the  case  of  Reid 
went  contrary  to  authority. 

We  had  marked  various  other  parts  of  Mr  Smith's  work  for  special 
notice,  but  the  space  at  command  is  limited,  and  we  must  here  close 
with  a  hearty  commendation  of  an  excellent  book. 


The  Law  of  Creeds  in  Scotland:  A  Treatise  on  the  Legal 
Relation  of  Churches  in  Scotland  Established  and  not  Established 
to  their  Doctrinal  Confessions.  By  Alexander  Taylor  Innes, 
M.A,  Solicitor  before  the  Supreme  Courts  of  Scotland,  and 
Member  of  the  Faculty  of  Procurators  of  Glasgow.  Williah 
Blackwood  &  Sons:  Edinburgh  and  London.    1867. 

When  we  consider  how  important  a  place  creeds  and  disputes  about 
creeds  h^ve  occupied  in  the  national  life  of  Scotland  during  the 
last  three  centuries,  it  is  remarkable  that  no  work  should  have 
liitherto  appeared  professing  to  define  the  position  of  churches  in  the 
eye  of  the  law,  and  the  efiect  of  testimonies  or  confessions  on  the 
legal  relations  of  the  societies  and  individuals  who  adopt  them.  Mr 
Innes  has  laboured  to  supply  this  want,  and,  although  we  are  not 
without  hope  that  the  second  edition  of  his  book  will  be  greatly 
superior  in  many  respects  to  the  first,  we  may  say  that  he  has 
laboured  both  ably  and  successfully.  It  is  not  a  book  addressed 
solely,  or  perhaps  even  mainly,  to  lawyers.  It  shows  its  author  to  be 
a  careful  student  of  history,  and  a  theologian  of  no  mean  learning 
and  of  much  breadth  of  thought  It  might  not^  perhaps,  be  too  high 
praise  to  say  that  he  has  grappled,  not  unsuccessfully,  with  some  of 
the  most  arduous  problems  of  political  philosophy,  and  to  apply  to 
him  Milton's  panegyric  on  Sir  Harry  Vane  the  younger — 

"Barides  to  know, 
Both  ipiritnal  power  and  civil,  what  each  means. 
What  BeTen  each,  thoa  hast  leam'd,  which  few  have  done: 
The  bounds  of  either  sword  to  thee  we  owe.* 

The  evidence  of  this  is  to  be  found,  not  only  in  many  detached 
passages  scattered  through  the  book,  but  conspicuously,  we  think,  in 
some  of  the  notes  appended  to  each  chapter,  which  discuss  with  free- 
dom and  power  some  of  the  larger  questions  raised  in  the  course  of 
the  inquiry.  We  may  refer,  for  an  example,  to  a  note  in  the  appendix 
to  Chapter  V.  (on  the  Legal  Theory  of  Non-Established  Churches),  in 
which  he  considers  the  doctrine  now  firmly  established  in  British 
jurisprudence,  that  churches  are  founded  on  contract,  and  that  the 
terms  of  this  contract  must  in  each  case  be  proved;  and  to  an 
elaborate  note  in  the  appendix  to  the  last  chapter  (Non-Established 
Churches  and  their  Creeds),  where  he  discusses  the  abstract  question 
of  the  Theory  of  Creeds,  and  the  power  of  a  church  to  chauge  its 
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creed.    We  do  not  propose  in  this  review  to  deal  with  these  subjects, 
but  the  former  passage  may  be  quoted : — 

'*  The  doctrine  that  Churches  are  founded  on  contract  presents  many  ndvantages  and 
facilities  for  the  adnunistration  of  law,  but  it  has  at  the  same  time  some  disadvantages. 
Of  these  the  first  in  order,  though  perhaps  not  the  most  important,  is  that  it  ia  not 
true.  Churches  do  not  spring  out  of  contract  any  more  than  families  or  nations  do. 
And  they  are  not  mere  religious  associations.  There  are  innumerable  religious  associa- 
tions in  this  and  every  country;  but  they  do  not  daim  to  be  Churches.  They  claim 
to  be  founded  on  Contract;  and  because  they  do  so,  they  are  not  Churches,  according 
to  the  universal  use  of  language.  Churches  claim  to  be  founded  on  the  relation  of  the 
individuals  composing  them  to  Grod,  and  they  are  founded  on  the  belief  of  that  relation. 
So  the  submission  of  each  member  to  their  so-called  jurisdiction  is  rather  his  submission 
to  God's  jurisdiction  assumed  to  be  exercised  in  matters  ecclesiastical  through  oburch- 
rulers  as  in  matters  temporal  through  civil  rulers.  This,  of  course,  is  the  theory  of 
Sootdi  Churches  especially,  as  laid  down  in  the  standards  familiar  to  the  Statute- 
book.  The  Court  cannot,  however,  admit  this  alleged  divine  authority  as  a  fact  in 
any  case,  unless  it  chooses  to  do  so  in  the  case  of  an  Established  Church.  All  other 
Churches  it  regards  as  founded  not  on  divine  authority,  hut  on  their  own  penuation  of 
divine  authority.  The  Court  does  not  believe  in  this  divine  obligation,  and  cannot  be 
expected  to  do  so.  But  they  do.  And  as  a  matter  of  fact  it  is  on  this  conscientions 
belief  that  they  have  been  founded.  To  say  that  they  have  been  founded  on  contract 
is  either  an  (inaccurate  use  of  words,  or  a  convenient  and  justifiable  legal  fiction. 
Originally  and  fundamentaUy  there  is  no  contract  between  the  members.  Mutual 
relations  of  the  nature  of  quasi-contract  no  doubt  soon  and  necessarily  arise  between 
them,  and  these  get  indefinitely  complicated  as  the  Church  deals  with  civil  interests. 
But  Church  authority  historically  rests,  and  permanently  rests,  if  not  upon  divine 
right,  which  the  Court  will  not  allow,  at  least  upon  a  persuasion  of  divine  right — i.e., 
upon  eonseientiouM  oUigation,  a  different  category  from  contract. 

"No  doubt  this  chapter  of  conscientious  obligation  is  one  so  embarrassing  for  joris- 
prudenoe  that  it  would  be  allowable  to  substitute  any  other  name  that  would  equaUy 
serve  the  purposes  of  justice.  But  (in  the  second  place)  it  remains  to  be  seen  how  far 
the  idea  of  contract  will  be  adequate  as  a  substitute.  Could  we — through  the  means 
of  a  contract  of  jurisdiction,  a  contract  of  authority,  a  contract  of  obedience,  a  contract 
of  faith — restore  all  the  elements  of  the  original  and  true  Church  relation,  obliging  the 
parties  in  each  case  to  prove,  as  in  an  ordinary  case  of  civil  eontenaut,  that  such  ele* 
ments  did  exist,  and  then  giving  judicial  effect  to  them,  the  legal  path  might  be  safe 
though  circuitous.  But  apart  from  the  difficulties  of  proof,  it  has  yet  to  be  seen  how 
far  all  or  any  of  these  ideas,  undoubtedly  parts  of  the  Church  relation,  can  be  allowed 
entrance  under  the  narrow  category.  We  have  already  seen  significant  intimation  that 
it  might  become  pars  judieis  to  step  in  and  refuse  effect  to  some  of  these,  though 
admitted  to  have  been  conditions  in  the  contract  made,  on  the  ground  of  pactum 
illieitum.  The  circumstance  is  most  suggestive.  It  proves  that  it  is  impossible  to  deal 
with  this  matter  exhaustively,  otherwise  than  as  a  branch  of  public  law.  If  the  exist- 
ence of  Churches,  as  divine  institutions,  or  at  least  as  religious  institutions  founded  on 
conscience,  is  denied,  and  they  are  attempted  to  be  dealt  with  under  the  category  of 
private  contract,  it  wiU  be  necessary  that  public  law  step  in  at  a  later  stage  to  rectify 
the  inadequacy  of  the  earlier  treatment.  The  decision  in  each  particular  case  whether 
that  voluntary  jurisdiction  (which  it  would  be  the  easiest  of  all  things  to  prove  to  have 
been  submitted  to  in  the  case  of  nearly  all  Scotch  Churches)  is  to  be  recognised  by  the 
Court,  is  not  a  decision  that  can  be  pronounced  on  the  ground  of  contract,  or  upon  any 
of  the  principles  of  private  law.  The  admission,  or  the  rejection,  of  such  a  fact  are 
equally  steps  which  belong  to  a  higher  region  of  jurisprudence,  and  which  call  for  the 
exercise  of  those  greater  functions  which  Courts  are  slow  to  exercise,  but  slower  to 
resign.  The  majesty  of  law  has  always  hitherto  maintained  its  ability  to  deal  on  equal 
terms  with  religion  and  conscience,  and  aU  the  greatest  powers  of  human  life;  and  a 
persistent  attempt  to  evade  this  responsibility  might  lead  not  merely  to  self-impover- 
ishment and  degradation,  but  to  positive  danger.  Those  great  spiritual  forces,  which 
create  and  rend  nations,  cannot  be  wholly  compressed  within  the  narrow  limits  of  a 
commercial  formula;  and  it  is  better  to  recogniBe  that  they  cannot.  The  greatest 
present  anxiety  to  the  law  is  counterbalanced  by  the  diminished  risk  of  future  explo- 
sion ;  and  in  the  meantime  there  is  no  abnegation  of  her  functions,  '  to  whom  all  things 
in  heATen  and  earth  do  homage — ^the  very  least  as  feeling  her  care,  and  the  greatest  as 


not  exempt  from  ber  power.'  There  con  be  no  doubt  that  our  Courts  will  yet  have  to 
(leal  face  to  face  with  CbaFchee  as  institutions  founded  neither  on  statute  nor  on  con- 
tract,  but  on  conscience  towards  God;  and  there  can  be  equally  little  doubt,  in  spite 
of  some  present  appearances,  that  our  law  will  not  then  be  found  to  have  prematurely 
disabled  itself  from  the  discharge  of  its  highest  funotions." 

This  passage  affords  an  example  of  the  excellence  of  Mr  Innes's 
characteristic  style,  and  also,  we  think,  of  his  characteristic  defect, — 
an  incompleteness  of  thought.  His  views  are  often,  indeed  almost 
always  just  and  correct,  so  far  as  they  go ;  but  too  often  they  are 
either  not  fully  thought  out,  or  they  are  hazily  expressed.  The  views 
or  doubts  presented  are,  for  the  most  part,  sagacious  and  suggestive; 
bat  there  is  a  vagueness,  and  sometimes  a  metaphysical  turn  of  thought, 
or  perhaps  merely  of  statement,  which  leaves  the  reader  perplexed  and 
uncertain.  The  doctrine  of  contract,  as  the  legal  foundation  of  an 
ecclesiastical  society,  is  impugned ;  but  we  are  not  taught  how  the 
legislature  is  to  discover,  or  how  the  tribunals  are  to  apply  the  nobler 
transcendental  theory  which  Mr  Innes  desiderates. 

Mr  Innes  traces  with  sufficient  clearness  and  accuracy  the  progress 
of  the  great  ecclesiastical  controversies  in  Scotland  which,  in  recent 
times,  have  resulted  in  authoritative  judgment's  of  the  courts  of  law 
npon  the  principles  governing  the  relation  of  the  state  to  religious 
bodies.  Each  chapter  is  followed  by  an  appendix  containing  the 
statutes  and  other  authoritative  documents  bearing  on  the  matters 
discussed,  as  well  as  copious  extracts  from  the  opinions  of  the  judges. 
The  book  is  thus,  to  a  great  extent,  a  repertory  of  materials,  and  will 
be  especially  useful  to  the  non-legal  public  which  is  not  in  possession 
of  the  works  from  which  these  appendices  are  compiled.  Perhaps  it 
would  have  been  better  for  the  author's  fame,  and  would  have  in- 
creased the  usefulness  of  the  book,  if  he  had  given  less  raw  material 
and  more  of  his  own  reasonings  and  conclusions.  For  the  double 
purpose,  however,  of  summarizing  and  extracting  principles  for  all, 
and  of  showing  the  lay  public  how  legal  rules  have  been  evolved  from 
concrete  cases,  and  how  they  have  been  expressed  by  the  judges,  no 
better  plan  could  have  been  taken  than  that  the  author  has  so  well 
executed.  Perhaps  a  volume  of  leading  cases  on  the  plan  of  "  Smith's 
Leading  Cases"  would  have  been  acceptable  to  the  public,  though  we 
doubt  whether  a  sufficient  number  of  decisions  exists  to  make  up  an 
8vo  volume  without  printing  in  extenso  all  the  more  important 
JQdgments.  We  venture  to  suggest  to  Mr  Innes,  by  the  way, 
that  he  might  aid  in  the  settlement  of  a  moot  point  in  the 
theory  of  church  *  government, — the  question  whether  a  clerical 
court,  or  one  composed  mostly  of  trained  lawyers,  is  the  better 
tribunal  for  dealing  with  cases  of  ecclesiastical  discipline, — ^by  editing 
carefully  a  volume  of  Trials  in  the  Scottish  Ecclesiastical  Courts. 
To  show  that  such  a  book  would  be  both  interesting  and  useful,  wo 
need  only  name  the  cases  of  John  Hepburn,  the  Cameronian,  1705- 
1708;  Dr  George  Garden  (Gordon?)  of  Aberdeen,  for  his  Apology  for 
Bourignoo,  1701;  William  Law,  minister  of  Crimond»  1707-1709; 
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tbe  great  cause  of  Webster  v.  Simson,  in  the  General  Assembly, 
1714-1717;  the  case  of  Professor  Archibald  Campbell  of  St  Andrews, 
1736;  Dr  MacGill  of  Ayr,  about  1770;  Principal  Wishart,  1738; 
Dr  Leechman,  1744;  Leslie's  case,  at  the  beginning  of  this 
century;  the  case  of  Mr  Wright  of  Borthwick,  within  our  own  time; 
with  those  of  Edward  Irving,  Mr  Campbell  of  Eow,  the  Seceders  of 
last  centuiy,  and  many  others,  for  a  history  of  which  ample  materials 
exist  in  the  records  of  the  General  Assembly,  and  in  cotemporary 
books  and  pamphlets. 

It  may  well  be  imagined,  however,  that  more  important  work  even 
than  this,  demands  the  attention  of  the  diligent  and  observing 
ecclesiastical  lawyer.  On  every  side  there  are  movements  on  the 
ecclesiastical  waters  which  forbode  storms.  With  questions  that  are 
likely  to  engage  the  courts  of  England  (where  a  great  joint-stock 
company  is  said  to  be  formed  for  the  purpose  of  promoting  religious 
litigation,  and  of  having  the  doctrines  of  the  Church  defined  by  the 
courts  of  law),  we  have  a  less  immediate  concern.  But  in  our  own 
country  there  are  symptoms  of  commotions,  for  which  the  study  of 
Mr  Innes's  work  may  be  a  very  fit  preparation.  The  opponents  of 
some  schemes  for  the  union  of  churches  exhibit  no  dubious  intention 
to  hold  fast,  if  they  should  be  in  a  minority,  the  property  they  now 
enjoy,  and  to  test  the  principle  laid  down  in  Craigdailie  v.  Aiknian, 
that  church  property  is  held  in  trust  for  Church  principles.  Mr 
Innes  says  on  this  question: — 

"  While  the  Kirkintilloch  case  had  aome  thinn  in  common  with  previona  caaea,  ii 
had  othera  that  were  new.  It  waa,  like  the  eanier  caaea,  a  diapute  between  a  large 
body  and  one  of  ita  oongregationa,  and,  like  them,  it  involved  the  queation,  whether 
the  Body  had  departed  from  ita  principiea.  But  the  diapate  in  thia  case  aroae  in  con* 
aeqnence  of  the  ecdeaiaaticai  body  having  resolved  to  unite  with  another  body  of 
Seceders,  and  the  particular  congregation  were  found  entitled  to  complain  of  the  mere 
union  aa  a  departure  from  the  separate  identity  to  which  their  Church  waa  bound. 
The  queation  waa  fairly  raised,  How  far  is  union  possible  to  Churchea  that  have  beea 
separate! 

"  The  Lord  Justice-Clerk  gave  hla  opinion  distinctly  that,  in  the  ordinary  case  of 
our  Churoh  tenures,  if  one  congregation  of  a  Church  simply  objects  to  ita  forming  m 
union  with  another  body,  it  is  not  bound  to  follow  the  Church  into  that  union  under 
the  penalty  of  losing  its  property.  '  The  right  to  refuse  to  submit  to  any  such  changed 
government,  or  to  concur  in  any  such  union,'  is,  in  his  opinion,  the  leading  and  funda- 
mental prlndple  of  aU  such  associations,  which  he  afterwarda  expreases  aa  '  the  desire 
to  keep  separate^to  keep  up  one  sect  apart  from  aU  others.'  'Be  the  objectioii '  (to 
union)  'in  the  opinion  of  others  valid  or  fanciful,  it  is  a  change  to  which  no  congre- 
gation ia  bound  to  submit.  For  separation,  then,  when  such  union  iatobe  entered  into^ 
no  reaioMf  in  my  opinion^  need  he  amiffned.  The  right  to  refuse  is  absolute;  and  the 
notion  that  the  majority  *  of  tbe  congregation  *  is  to  forfnt  their  property,  is,  in  nay 
judgment,  perfectly  extravagant.'  These  very  strong  statementa  are  slightly  qualified 
by  the  words  that  immediately  follow;  for  his  lordship  adds,  that  such  an  idea  ia 
'  extravagant,  and  without  tbe  slightest  support  from  any  evidence  that  9ueh  ie  a  con* 
dition  of  the  tput.  Indeed,  I  did  not  hear  it  maintained  that  the  obligation  to  unite  with 
other  sects  was  an  original  condition  of  this  trust  held  for  a  congregation  of  Seceders. 
It  would  be  4  very  strange  condition  to  incorporate  with  any  trust  for  a  congregation 
of  old  Seoedets.'  Thia  shows  us  the  exact  position  upon  this  point  of  the  Lord  Juatioe* 
Clerk.  He  held  that  an  obligation  to  union  veith  a  aeparate  body  waa  not  an  impoe* 
rible  thing,  bat  extremely  improbable — not  to  be  presumed,  but  to  be  clearly  proved — 
and  that  union  might  be  resisted  by  a  particular  congregation,  which  would  atiU  retaiii 
iu  property,  ool^es  it  were  spedaUy  averred  and  proved  that  it  was  bound  by  the  traai 
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of  its  titi&deedi  to  go  into  it  Lord  Gookbnni  objected  t»  this  doctrine,  and  to  the 
prinfiiple  of  ■epftmtism  on  which  it  presumed  Churches  to  be  founded,  holding  that 
'nnioa— that  is,  the  extension  of  what  it  thinks  riji^ht — seems  a  necessary  principle 
with  everj  rational  religious  society.'  But  Lord  MonoreitF  went  fully  as  far  as  the 
Lord  JosticeOlerk,  holding  that  the  union  of  separate  bodies,  with  separate  judica* 
tones,  was  itself  *  an  essential  change  in  the  constitution  of  either  Church.*  He  puts 
the  question  thus:  '  There  being  such  a  marked  separation  between  the  United  Seces- 
•too  Church  and  the  exteusive  body  of  the  Relief,  were  the  members  of  the  Kirkin- 
tilloch congregation,  when  a  union  between  these  two  bodies  was  proposed,  bound  even 
to  inquire  what  the  religious  tenets  or  ecclesiastical  opinions  of  the  Relief  Church  were, 
■0  ss  to  know  how  far  they  agreed  with  their  own,  or  how  far  they  diifered  from  them ! 
I  apprehend  that  they  were  not;  and  that  it  was  enough  for  enabling  them  to  deter- 
mine whether  to  consent,  or  to  refuse  to  consent,  to  the  union,  that  the  Relief  was  an 
entirely  different  and  separate  Church  of  dissenters,  with  whom  the  Secession  Church 
had  hitherto  had  no  connection.'  It  may  be  that  these  principles  have  been  laid  down 
not  ss  roles  imported  into  all  possible  Church  trusts,  but  merely  as  prewmptionea  jurist- 
hat  they  are  laid  down  veiy  strongly,  and  with  great  authority. 

"And  they  have  been  since  re-asserted,  enlarged,  and  acted  upon  in  extreme  cases. 
In  the  last  important  case  on  this  branch  of  the  law  of  trust,  that  of  Tkurao  (Couper 
r.  Boin)  in  1860,  where  two  Church  bodies  united — the  'United  Associate  Synod  of 
Original  Seceders '  merging  into  the  Free  Church  by  a  vote  of  a  majority — the  congre- 
gstion  of  the  former  body  at  Thurso  joined  the  union,  also  by  a  majority.  An  action 
was  brought  by  the  minority  of  the  congregation  to  have  it  declared  that  they  were 
entitled  to  the  property  of  the  chapel,  notwithstanding  their  dissent  from  the  majority 
of  the  Synod,  and  firom  the  majority  of  the  congregation.  In  this,  as  in  the  Kirkin- 
tOloch  case,  the  chief  stress  was  laid  on  the  fact  that  the  majority,  by  union,  had  de- 
pirted  from  the  original  principles  of  the  congregation,  and  diat  those  adhering  to 
then  principles,  whether  majority  or  minority,  were,  as  doing  so,  entitled  to  retun 
the  property — a  view  confinned  by  the  Court  in  their  decision.  But  Lord  Wood,  in 
delivering  the  unanimous,  judgment  of  the  Court  to  this  effect,  founded  it  upon  the 
views  of  Lord  Justice-Clerk  Hope  in  the  Kirkintilloch  case,  and  held  that  not  only  a 
proved  departure  from  principles  by  the  majority  of  the  Church,  but  their  mere  union 
with  a  body  hitherto  separate,  even  were  ito  principles  the  same,  was  a  thing  to  which 
DO  coogrogation  was  bound  to  submit,  and  against  which  even  the  minority  of  a  con* 
gtegstion  could  successfully  reclaim.  After  stating  the  question,  he  says,  '  Had  the 
peisoers  here  been  a  majority  of  the  congregation,  instead  of  a  minority,  a  direct 
soswer  would,  we  apprehend,  be  afforded  by  the  judgment  in  the  case  of  (7raigie  v. 
MarakalL*  Bnt  on  principle  the  case  is  the  same  when  only  a  minority  redums. 
'A  resolution  to  form  a  union  with  a  separate  body  is  not  an  act  of  management  pro- 
perly falling  to  be  regulated  by  the  voice  of  the  majority  of  the  congregation.  It  is 
one  affecting  and  altering  the  use,  possession,  and  destination  of  the  property  of  the 
body.  .  .  .  Aocordmg  to  the  obvious  spirit  of  the  Kirkintilloch  principle,  the  like 
orcomstanoes  and  reasons  which  are  of  sofBcient  potency  to  entitle  an  adhering  and 
rensting  majority  to  refuse  to  join  a  minority  in  a  union  with  another  religious  body, 
ttiUuHU  it$  being  neeeuary  to  eiaUiah  thai  the  minority  by  the  union  would  be  departing 
from  original  prineipleSf  must  also  be  available  to  an  adhering  and  resisting  minority.' 
'We  therefore  hold  that  the  principles  and  views  recognised  in  Craigie  v.  ManhaU  are 
■onnd  in  themselves,  and,  when  duly  followed  out,  legitimately  lead  to  the  same 
resolt  where  it  is  a  minority  of  the  congregation  that  refuse  to  unite,  and  thereby  sink 
their  distinctive  name  and  testimonies,  and  their  very  existence,  in  a  separate  seot^ 
which  was  arrived  at,  where  it  was  the  majority  that  did  so.' 

*'The  authority  of  a  principle  like  that  thus  initiated  by  the  Lords  Justice-Clerk 
Hope  and  Moncreiff,  and  confirmed  by  the  unanimous  judgment  of  a  Division  of  the 
Court,  is  very  great.  Yet  the  greatest  accumulation  of  authority  cannot  prevent  the 
mi^vings  which  are  felt  when  this  doctrine  is  looked  at  on  the  side  of  its  results. 
Thst  all  dissenting  Churches  should  be  absolutely  tied  to  their  distinctive  principleo — 
Ce.,  ss  these  more  recent  judgmento  put  it,  to  their  tenets— under  pain  of  forfeiture  of 
thfir  property,  might  seem  to  be  going  far  enough.  It  is  a  sufficient  concession  to  the 
fnitts  of  sectarianism.  But  that  they  should  l^  to  all  time  forbidden  under  the  like 
penslty  to  nnito  with  the  Established  Church,  or  with  each  other,  even  when  it  is  not 
sUeged  that  their  doing  so  would  compromise  any  of  their  principles,  is  a  farther  step. 
To  psrpetnate  schism  and  subdivision  of  schism  cannot  be  part  of  the  public  policy  of 
the  law,  which  father  tends  to  provide  *ne  inimieitioi  hominum  immortcUet,  aum  ipti 
Asnna  Mortafe^  ttn^'    -Tet,  upon  the  prinoipLes  already  quotedi  and  mor^  iuU/ 
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deteiled  In  the  appendix  to  ibis  chapter,  it  ebonld  eeem  that  a  single  individual  in  any 
dissenting  congregation  in  Scotland  may  prevent  that  congregation  from  joining  in  a 
union  with  another  Charch  whose  principles  are  alleged,  and  not  denied,  to  be  identical 
with  its  own — that,  in  short,  not  only  nnity  6f  principle,  bat  unanimity  of  individaals, 
is  required  before  any  such  union  can  take  place,  or  at  least  before  it  can  take  place 
without  forfeitare  of  property.  And  under  this  condition,  Ve^igia  nulla  retrortum^ 
all  the  large  property  of  all  the  splits  and  sections  of  disseuters,  seceders,  and  pro« 
testers  in  Scotland  would  thus  be  held  in  all  time  to  come. 

"Admitting  that  the  doctrines  laid  down  since  the  date  of  the  Kirkintilloch  case 
have  been  stated  in  rather  an  extreme  way,  and  one  that  seems  to  lead  to  startling 
consequences,  it  may,  it  is  thdught,  be  denied  that  any  decisions  of  the  Court  on  this 
subject  neceuarily  bind  upon  it  for  the  future  what  is  so  extravagant.  For  they  have 
all  been  mere  applications  of  the  law  of  trust,  which  is  essentially  a  law  of  equity;  aud 
for  any  needed  qualification  in  the  futue  of  doctrines  which  may  have  been  laid  down 
too  broadly  in  the  past,  it  is  only  necessary  to  revert  to  the  original  principle  of  Lord 
Eldon,  and  to  remember  that  the  law  of  the  trust  is  the  law  of  the  case." 


Revue  Historique  de  Droit  Fratigais  et  Mr  anger.  Troislemo 
Livraison.  Mai-Juin,  and  Juillet-A6ut  Paris:  Auguste  Durand 
ET  Pedone-Laueiel,  Rue  Cujas,  9  (Ancienne  Rue  des  Gr^,  7). 

This  periodical  is  probably  as  interesting  to  the  practitioner  of 
Scotland  as  to  him  of  France.  At  least  there  is  nothing  of  everyday 
trivial  interest  in  it.  All  is  learned,  solid,  ancient.  There  are  just 
three  articles  in  the  May  and  June  Livraison,  of  which  one  is  by  M. 
Hubd,  senator  at  Warsaw,  on  the  Leges  Burgundionum;  another  is 
by  M.  Boissonade,  on  the  Athenian  Law  of  Succession;  and  the 
third  is  a  learned  review  of  a  learned  work,  by  M.  Calixte  Acarias, 
legal  professor  at  Douai,  on  the  (Civil  Law)  Theory  of  Innominate 
Contracts.  The  June  and  July  issue  opens  with  a  paper  on  Theft 
and  its  Repression  according  to  the  Germanic  Laws,  by  M.  Arthur 
Demarsy,  who  calls  himself  archiviste  paldographe.  In  another 
paper — the  second  of  a  series — M.  H.  de  Lu^ay  traces  the  rise  and 
progress  of  ministerial  power  in  France.  These  two  arficles  occupy  88 
pages  of  letterpress,  and  the  remaining  eight  are  filled  with  notices 
of  new  books  aud  new  editions. 


The  Judicial  Work  and  the  Judicial  Staff  of  England  and 
Scotland, — A  laborious  writer  in  the  Scotsman  has  made  an  import- 
ant contribution  to  the  controversy  about  the  Court  of  Session,  by 
presenting  such  a  comparison  as  existing  materials  permit,  of  the  civil 
work  done  by  the  superior  Courts  of  England  and  Scotland.  We 
believe  that  his  calculations,  though  no  doubt  correct  so  far  as  figures 
go,  require  many  explanations  and  additions,  perhaps  some  subtrac- 
tions, before  they  can  be  received  as  giving  anything  like  a  fair 
comparison  of  the  work  done  by  the  Courts  of  the  two  countries. 
But  they  have  done  a  most  important  service  in  necessitating  the  pro- 


THE  MONTH.  31 

dnction  of  statistics  of  tbe  Court  of  Session^  which  have  been  most 
unaccountably  wanting  for  some  years  past.  We  do  not  care  to  say 
now  who  is  to  be  blamed  for  the  suppression  of  these  returns,  but 
we  are  glad  to  believe  that  before  many  weeks  have  passed  they  will 
be  laid  before  Parliament  and  the  public. 

It  would  be  tedious  to  wade  through  the  Scotsman's  long  para- 
graphs thickly  studded  with  figures,  but  we  may  be  allowed  to  place 
on  record  in  a  somewhat  more  permanent  form  some  of  the  results  at 
which  this  diligent  collector  has  arrived,  and  to  state  some  doubts  as 
to  the  justice  of  the  inferences  which  he  appears  to  draw. 

It  must  be  observed  that  our  statist  slumps  together  all  the  judges 
of  all  the  Courts  in  England,  making  24  in  all,  as  against  13  in 
Scotland.    His  summary  of  the  English  High  Courts  is  as  follows: — 


inued,  138,177;  applications,  etc.,  leading^  to  li^gation,  493;  litigated 
cases,  42,501;  mattert  heard  (such  as  bills  of  exceptions,  etc.)i  4764;  jadgments  and 
deciaions  on  matters  heard  or  tried,  44,637;  trials,  2840;  petitions,  7132  (of  which 
3330  inTolved  proceedings) ;  orders,  after  hearings,  on  petitions  and  special  motions, 
4731.  The  number  of  Judges  beings  24,  the  following  numbers  represent  the  work  per 
Judge  falling  to  be  transacted  in  the  English  Superior  Courts  of  Law,  if  we  take  into 
account  only  litigated  cases,  matters  heard,  trials,  petitions,  and  other  applications  in- 
Tolving  prooeediogB,  viz.: — For  eaoh  Judge  there  were  1770  suits,  198  matters  heard, 
201*6  trials,  159  petitions  and  other  applications  involving  proceedings,  and  1859 
jadgments  and  decisions  on  matters  heard  or  tried,  and  197  onlers,  after  hearings,  on 
petitions  and  special  motions." 

We  should  like  to  kuow  what  is  the  exact  meaning  of  the  word 
''suit"  in  the  returns  upon  which  these  calculations  are  based,  and 
what  is  meant  by  "  involving  proceedings.''  We  have  a  strong  im- 
pression that  "  proceedings"  go  on  in  many  cases  in  English  Courts 
for  years,  and  appear  in  the  returns  of  judicial  statistics,  in  which  the 
judge  is  never  called  on  to  apply  his  mind  to  a  single  point.  We 
])ointed  out,  in  August,  1865,  when  Mr  Baxter  instituted  with  equally 
imperfect  knowledge  a  comparison  of  the  same  kind,  that  in  the 
English  Courts  there  is  a  staff  of  ^iG  Associates,  Masters,  Registrars, 
Clerks,  etc.,  who  do  a  very  large  amount  of  work  which  Scotch  judges 
are  obliged  to  do.  In  Scotland  there  are  only  69  clerks  of  this  kind, 
including  judges'  private  clerks,  and  these  do  nothing  corresponding 
to  the  work  done  by  the  superior  officials  of  the  same  class  in  England. 
Many  of  them,  in  &ct,  do  nothing  at  all.  Can  anything  be  imagined 
more  purely  ornamental  than  a  P.C.S.?  For  a  full  comparison  of 
judicial  work  it  would  be  necessary  also  to  take  into  account  the 
salaries,  number,  and  staff  attached  to  the  County  Court  Judges  and 
other  Inferior  Courts  in  England,  and  Sheriff  Courts  in  Scotland, 
for  which  our  statist  gives  no  materials. 

He  eantinnes: — ''From  the  retom  for  1861,  it  appears  that  in  the  Outer  House  thfl 
number  of  causes  enroUed  in  that  year  for  the  first  tune  was  1126 ;  of  decrees  in  absence, 
207 ;  of  final  judgments  in  litigated  causes,  505. 

'^  In  the  Inner  House,  the  number  of  redaiming-notes  was  283 ;  of  incidental  and 
iUDunuy  applications,  756,  of  which,  634  were  passed  as  matters  of  course,  and  122 
were  followed  by  Uti^ktion.  The  number  of  final  jadgments  in  Utigated  cases,  was— 
vithontajuzy,  290;  with  a  jury,  30. 

^Xbe  *  eonUod  cases  *  include  cases  of  all  sorts  oompstent  before  the  Court|  except 
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Taind  oaseSi  petitidDS— (are  those  presented  to  the  loner  House  incloded  in  the 
return  of  sommary  applications  t) — and  registration  appeals.  For  the  Teind  causes, 
the  registration  appeals,  and  petitions,  there  are  separate  rolls,  which,  in  order  to  get 
at  the  whole  business  of  the  Court,  we  have  had  examined.  The  following  were  the  nam- 
hers  of  these  causes  for  the  periods  anderstated : — In  the  year  20th  April,  1865  (first  box- 
day  spring  vacation)  to  20th  March,  1866  (end  of  winter  session)  there  were  enrolled 
in  the  Outer  House,  for  the  first  time,  1096  cases,  of  which  605  were  enrolled  as  un- 
defended and  491  as  defended  causes ;  the  new  causes  in  the  Teind  RoU  in  the  year 
20th  July,  1865  to  20th  July,  1866  were  39;  of  registration  appeals,  29;  the  total  num- 
ber of  petitions  presented  of  every  sort,  both  in  the  Inner  and  Outer  House,  was  330. 
The  amount  of  the  Bill  Chamber  work  is  unascertainable ;  but  so  far  as  it  passes  the 
Lord  Ordinary  on  the  Bills,  it  appears  either  in  the  number  of  enrolments  or  of  the 
redaiming-notes  to  the  Inner  House.  In  the  summary  for  England,  the  Chamber 
work  has  not  been  taken  into  account. 

"Assuming,  then,  the  reclaiming-notes,  summary  applications  leading  to  litigation, 
and  final  judgments  in  the  year  1865-1866  to  have  been  as  numerous  as  in  1861,  and 
the  number  of  jury  trials  the  same  (30);  and,  assuming  that  there  were  50  oases  tried 
by  a  judge  without  a  jury,  we  have  the  following  as  the  summary  of  the  business  in 
our  High  Courts  (exclusive  of  Bill  Chamber  work)  in  that  year,  viz.: — 

"  Summary  of  whole  Business  in  the  Superior  Oourtt,  Scotland, — Causes  of  all  sorts 
enrolled,  1164;  reclaiming-notes,  283;  applications  leading  to  litigation,  122;  petitions, 
880;  trials,  80;  judgments,  1112,  including  207  decrees  in  absenoe.** 

There  were  certainly  not  50  cases  tried  by  a  judge  without  a  jury. 
Under  the  Butherfurd  Act  there  were  certainly  not  ten  cases  a-year 
tried  upon  issues  without  a  jury,  and  in  the  year  in  question  the  Evi- 
dence Act  bad  not  yet  been  thought  of. 

"  If  we  take  account  only  of  litigated  cases,  matters  to  be  heard,  trials,  petitions, 
and  other  matters  leading  to  litigation;  if  we  assume  that  of  the  605  cases  enroUed 
is  undefended,  203  were  subsequently  defended;  and  if  we  assume  that  of  the  330 
petitions,  200  were  opposed — tne  following  numbers  wiU  represent  the  business  per 
Judge  falling  to  be  transacted  in  the  Court  of  Session,  viz. :— For  each  Judge  there 
were  63*5  suits,  21*7  matters  to  be  heard,  6*1  trials,  24*7  petitions,  and  applications 
leading  to  litigation,  and  69  judgments  and  decisions  on  matters  heard  or  tried. 

**  The  business  per  Judge  thus  appears  to  be  thirty-tiiree  times  greater  in  the  English 
than  in  the  Scottish  Courts  judged  of  by  the  number  of  litigated  cases;  nine  times 
greater,  measured  by  matters  heard;  thirty-three  times  greater,  measured  by  trials;  six 
times  greater,  measured  by  petitions  and  applications  leading  to  litigation;  and  almoat 
twenty  seven  times  greater  measured  by  judgments  on  matters  heard  or  tried.  The 
business  per  Judge  actuaUy  trantttded  in  the  Superior  Courts  of  England  will  be  seen 
to  exceed  the  whole  business  falling  to  he  transacted  in  the  Court  of  Session. 

**  It  may  be  noticed  that  in  this  cabulation  account  is  taken  only  of  those  cases  in 
England  which  issue  in  suits.  The  calculation  is,  therefore,  not  liable  to  be  affected 
by  the  differences  of  the  law  in  the  two  countries  as  to  the  powers  of  creditors  on  bills 
and  bonds.  The  English  actions  on  biU  or  bond  are  counted  only  in  those  cases  in 
which  they  are  resisted.  So  in  Scotland  the  oases  of  resistanoe  to  summary  diligenoe 
on  such  documents  figure  in  the  rolls  as  suspensions." 

We  do  not  attempt  to  refute  these  conclusions  at  present.  The 
palpable  impossibilities  which  they  involve  are  their  own  refutation. 
But  we  do  not,  because  we  believe  them  to  be  erroneous,  condemn  the 
writer  who  has  brought  them  forward.  We  cannot  depend  on  his 
statistics,  because  they  are  incomplete,  but  he  has  helped  on  the  dis- 
cussion. He  or  another  will  certainly  supply  what  is  wanting,  and 
the  final  result  will  certainly  be  what  any  man  who  has  walked  the 
Parliament  House  for  a  few  years  with  his  eyes  open  has  long  ago 
arrived  at,  namely,  that  our  judges  do  in  fact  get  through  less  work 
than  our  brethren  in  England;  that  our  judicial  strength  i^  fri^ 
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tered  away,  partly  by  an  absurd  distribution  of  judicial  time,  partly 
by  imposing  on  judges  work  which  might  be  l)etter  done  by  clerks, 
I^rtly  by  a  traditional  habit  of  working  badly  and  overlaying  with 
perverse  technical  monstrosijies  a  naturally  simple  and  cheap  system 
of  pleading,  and  partly  by  the  fact  which  we  pointed  out  in  the  article 
ab^y  referred  to  (Ante,  Vol.  IX.,  p.  284)  that,  while  fortunately  our 
courts  have  never  wanted  some  first-rate  men,  yet  the  emoluments  and 
dignity  of  the  Scottish  bench  and  bar  do  not  attract  into  the  profes- 
sion such  an  amount  of  talent  and  learning  as  to  supply  the  bench 
constantly  with  thirteen  men  of  the  highest  intellectual  calibre. 

Recent  Verdicts. — ^The  newspapers  mentioned  a  case  tried  before 
the  Lord  Justice  Clerk,  at  Glasgow  October  Circuit,  in  which  the  jury 
found  the  panel  guilty,  but  recommended  him  to  mercy  on  account  of 
the  prevaricating  evidence  of  the  principal  witness !  The  learned  j  udge 
was  somewhat  astonished  at  such  a  verdict,  but  after  taking  a  night 
to  consider,  or  more  probably  to  show  his  sense  of  the  absurdity 
committed  by  the  jury,  he  passed  sentence  of  seven  years'  penal 
servitude.  In  the  High  Court,  on  Dec.  16,  in  the  trial  of  Charles 
MacDonald  for  murder,  the  jury  returned  a  verdict  of  guilty,  with  a 
recommendation  to  mercy  on  the  ground  of  "  want  of  premeditation." 
The  Lord  Justice  Clerk  suggested  to  the  jury  that,  if  they  meant  that 
there  was  no  premeditation  at  all,  the  verdict  might  be  held  to  be  in- 
consistent in  itself,  and  asked  whether  they  did  not  mean  to  put  their 
recommendation  on  the  ground  that  there  was  "no  malice  afore- 
thonghtw"  After  retiring  for  half-an-hour  longer  the  jury  adopted 
the  latter  phrasa  The  objection  of  the  prisoner's  counsel  that  this 
was  not  a  proper  verdict  of  murder,  inasmuch  as  it  negatived  the 
presence  of  that  "malice  aforethought"  which  is  stated  by  Baron 
Hume  (Com.  L  254)  to  be  the  "  peculiar  characteristic  "  of  murder, 
was  repelled,  and  the  capital  sentence  passed.  What  must  strike 
every  one  is,  that  the  first  verdict  was  a  more  reasonable  one  than  that 
which  was  recorded.  With  the  profoutidest  respect  for  Lord  Ard- 
millan,  who  is  one  of  our  best  criminal  judges,  we  submit  that  the 
verdict  recorded  can  be  held  a  valid  one  only  by  separating  it  from 
the  recommendation  to  mercy,  ie.,  by  regarding  the  latter  as  no  part; 
of  the  verdict,  but  simply  as  a  petition  to  the  crown  entitled  to  weight 
because  proceeding  from  those  who  are  presumably  better  acquainted 
with  all  the  circumstances  than  any  others.  Probably  this  is  the 
logical  and  correct  way  of  looking  at  the  matter,  and  therefore  we 
do  not  demur  to  the  propriety  of  passing  sentence  upon  such  a  verdict.* 
But  we  cannot  help  thinking  that  it  would  have  been  much  better  to 
take  the  first  verdict  and  recommendation,  in  which,  though  there 
may  have  been,  to  a  subtle  legal  mind  such  as  that  of  the  Lord  Justice 
Clerk,  some  ambiguity,  there  was  certainly  no  such  glaring  inconsis- 


*  See  the  ones  of  Glm  d:  Anderson,  1  Hume  Com.  255  n.  and  Mary  Horn  or 
Mmdairajldc,  tt>.  259  n;  and  see,  generaUy,  the  latter  part  of  chap.  XVI.  of  Hume's 
tnoBd  TQlmM  (Of  the  Verdki  of  ABiue.) 
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tency  as  that  presented  by  the  verdict  and  recommendation  finally 
recorded. 

Another  Judicial  Scandal. — A  jury  trial  of  the  last  month  fur- 
nishes Lord  Ormidale  with  a  text  for  another  address  on  the  Court  of 
Session,  and  an  illustration  of  his  subject  more  effective,  because  it 
has  really  occun'ed,  than  the  famous  "ten  reclaiming  notes."    For 
eight  whole  days  Lord  Mure  and  a  jury  were  occupied  in  hearing  the 
evidence  and  speeches  in  a  case  in  which  the  whole  question  was, 
whether  a  Mr  North,  a  civil  engineer,  engaged  by  certain  contractors 
at  a  salary  of  <f  1000  a-year  to  superintend  the  construction  of  a  via- 
duct over  the  Solway  Frith,  had  been  rightly  dismissed  firom  his 
situation  on  the  alleged  ground  that  the  piles  for  the  viaduct  were 
wrongly  driven  in,  and  that  certain  barges  had  been  lost,  through  his 
failure  to  give  proper  superintendence.    For  all  this  time  the  junior 
Lord  Ordinary  was  withdrawn  from  the  work  which  oppresses  him, 
and  five  counsel  and  four  agents  were  inflicting  on  the  parties  an 
expense  of  at  least  <£^140  a-day.     The  case  should  have  been  tried  in 
two,  or  at  most,  three  days;  and  we  have  the  best  authority  for  saying 
that  the  leading  of  evidence  at  such  preposterous  length  was,  as  in 
most  cases  it  is,  "  letting  in  darkness,  and  not  letting  in  light."     It  is 
a  most  important  question  who  is  to  be  blamed  for  this  extravagant 
waste  of  time,  and  of  the  money  of  litigants.      If  it  is  due  to  an 
inherent  incapacity  in  the  Scotch  character  for  managing  jury  trials, 
it  is  time  that  some  more  congenial  mode  of  investigating  facts  should 
be  introduced,  or  else  that  we  should  resign  the  office  of  deciding  our 
disputes  to  English  judges  and  juries.     If  it  arises  from  the  faults  of 
any  of  the  individusds  concerned  in  the  conduct  of  the  case,  and  still 
more  if  it  arises  from  the  inherent  defects  of  our  system  of  juiy  trial, 
it  is  proper  that  these  defects  should  be  removed,  or  that  some  pro- 
vision should  be  made  to  prevent  undue  prolixity,  and  strengthen  the 
authority  of  the  Court    We  do  not  say  to  which  of  these  causes  the 
extraordinary  length  of  this  case  was  due,  but  we  suggest  that  any 
Eoyal  Commission  which  may  be  appointed  to  inquire  into  the  condi- 
tion of  the  Court  of  Session  should  examine,  with  special  reference  to 
this  trial,  the  learned  judge  and  counsel  engaged  in  it    A  skilful 
examination  by  Lord  Cairns  or  Lord  Westbury  may  produce  some 
valuable  residts. 

The  Lord  Advocate's  Return  for  Thetford  is  regarded  with  dis- 
satisfaction only  by  a  few  who  let  their  party  spirit  get  the  better  of 
their  patriotism.  It  may  be  a  source  of  rejoicing  to  Scotch  Whigs 
that  no  Scotch  constituency  can  be  got  to  return  a  Tory  Lord  Advo- 
cate, but  very  few  of  them  can  regret  that  a  Scotch  official  is  returned 
to  Parliament  by  an  English  burgh.  It  is  a  clear  gain  to  Scotland  in 
any  case,  and  we  have  elsewhere  expressed  a  confident  hope  that  Lord 
Advocate  Gordon  will  be  pre-eminently  useful  to  his  country,  and 
pointed  out  the  path  in  which  that  usefulness  will  be  found. 

Tlie  Law  Digest  Commissioners  have  issued  a  circular  inviting 
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members  of  the  English  Bar  to  aid  them  in  their  work  by  executing 
specimens  of  a  digest,  each  taking  some  special  department  of  the  law. 
They  have  selected — (1.)  The  law  of  bills  of  exchange,  promissory 
notes,  bank  notes  and  cheques;  (2.)  Mortgage,  including  lien;  (3.) 
Sights  of  way,  water,  light,  and  other  easements  and  servitudes,  as  the 
branches  of  law  to  be  operated  on  by  the  competing  candidates,  who 
are  to  send  in  by  the  31st  Jan.  their  offers  and  specimens  of  their 
handiwork  in  the  form  of  an  analytical  summary  of  the  whole  section 
selected,  a  small  subdivision  of  the  same  fully  worked  out,  and  any 
observations  as  to  the  execution  of  the  section  chosen  by  the 
candidate  or  of  the  whole  digest  The  scheme  suggested  does  not 
lead  us  to  form  a  high  opinion  of  the  collective  wisdom  of  the  Com- 
missioners, although  we  admit  that  many  of  them,  as  individuals,  are 
worthy  of  high  respect  The  branches  of  the  law  selected  are  all  far 
too  extensive  and  intricate  to  be  thoroughly  digested  in  a  few  weeks 
by  even  the  ablest  lawyer.  In  a  work  of  such  national  importance  even 
the  first  sketches  or  specimens  should  be  thoroughly  done,  and  it  is  to 
be  hoped  that  the  Commissioners  will  amend  their  scheme  either  by 
extending  the  time  or  limiting  the  scope  of  the  subjects.  It  is  also 
veiy  questionable  whether  the  competitive  system  should  be  applied 
at  all  to  such  a  work.  When  the  time  is  limited,  as  in  this  case,  it  is 
apt  to  bring  into  prominence  superficial  men,  who  wiU  prove  inadequate 
to  the  more  protracted  labours  and  more  comprehensive  and  thorough 
studies  required  for  the  completion  of  a  good  digest  of  the  law. 

ObUuartf, — ^Mb  JaMES  AndeEson,  Solicitor,  (1825),  Arbroath,  (firm 
Jas.  Anderson  &  Sons),  died  Oct  28,  (Btat  65.  He  was  for  some  years 
a  Magistrate  of  Arbroath,  and  took  a  prominent  part  in  municipal 
business.  About  1852  he  was  appointed  Town  Chamberlain.  He 
also  held  the  offices  of  Clerk  and  Fiscal  to  the  Guildry  Incorporation, 
Clerk  to  the  Seven  Incorporated  Trades,  Assessor  to  the  Dean  of 
Guild  Court,  and  Treasurer  of  the  Harbour  Trust  He  was  also 
employed  as  a  political  agent  for  the  Liberal  party. 

GsoBGE  Dte£S,  Esq.,  Writer,  Ayr,  (1862),  died  Dec.  4*. 

Chritlwuu  Recen. — ^The  Court  of  Session  rose  for  the  Ghristmae  recess  on  Saturday 
tlM  21st  insi.,  and  will  meet  again  on  Taeeday  the  7th  January.  Thursday,  2d  January, 
is  the  box  day  in  the  recess. 

Tlk€  QUugow  Winter  OireuU  Court  began  on  Thursday,  Dec  26.  The  Judges  an 
hotd  KeaTss  and  Lord  Jemswoode. 


THE  NBW  ENGLISH  COUNTY  C0XJBT9  ACT. 

This  Act  contains  some  things  which  I  think  might  well  be  introduced  into  the  Scotch 
Shflriif  Courts.  For  example,  it  gives  the  County  Courts  jurisdiction  in  heritable  sub- 
jms  not  exceeding  £20  in  annual  vidue.  I  would  also  point  to  the  form  of  the  sum- 
Bom^  which,  in  place  of  being  in  an  unintelligible  shape,  is  clearly  framed,  and  contains 
udoned  on  it  full  printed  directions  to  the  defender  how  he  should  proceed.  The  use 
«r  aaaar  prkded  fbnna  in  our  Court  would  be  an  immense  impKO?emeni.    There  b 
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alBO  a  valaable  provision  in  the  Act,  making  it  competent  for  one  County  Court  Judge 
to  act  for  another — a  power  which  in  many  cases  might  be  yery  useful.  Altogether, 
I  think  the  Act  might  be  well  worth  a  short  notice. — D. 

[The  County  Courts  Act  has  excited  much  animated  discussion  in  England,  and  if 
our  space  will  permit^  we  may  perhaps  notice  the  points  to  which  our  correspondent  has 
called  attentioui  along  with  others  arising  upon  the  same  Act. — Ed.  J.  of  J.] 


DEBTS    RECOVERY    ACT. 

Sib, — In  a  case  decided  here  the  other  day  under  the  Debts  Recoyery  Act,  the  question 
arose,  What  was  a  contested  case  in  the  meaning  of  that  Actb  The  circumstanoee  are 
these: — ^The  action  was  one  for  loss  or  damage  sustained  through  failure  to  deliver 
a  quantity  of  potatoes.  The  pursuer's  agent,  not  bearing  in  mind  the  restricted  class 
of  cases  competent  under  the  Act,  but  with  the  desire  for  a  speedy  and  cheap  decision, 
brought  the  summons  under  the  Debts  Recovery  Act.  Before  calling  he  discovered  his 
error,  and,  before  the  defender's^  procurator  opened  his  mouth,  craved  leave  to  amend, 
which  the  Sheriff-Substitute  properly  held  could  not  make  the  action  relevant.  There- 
upon  be  moved  for  leave  to  withdraw  the  summons,  which  the  Sheriff-Substitute  has 
allowed  on  payment  of  the  modified  sum  of  40s  to  the  defender's  agent  as  his  expenses. 
Had  the  case  been  brought  in  the  ordinary  Court,  the  defender's  procurator  could  by 
no  possibility  have  charged  more  than  22s  6d,  even  if  he  had  stated  a  defence.  In  this 
case  the  procurator  cannot  complain  of  the  fees  allowed  by  the  Debts  Recovery  Act. 
There  was  no  contest  within  the  meaning  of  the  Act.  Query:  Does  the  mere  appear- 
ance of  a  party,  or  of  an  agent,  imply  that  the  case  is  a  ^'contested"  one,  entitling  to 
the  higher  fees  allowed  by  the  Act? — I  am,  A  Pbooubatob. 

[In  a  case  before  the  First  Division  the  other  day,  it  was  held  that  in  the  circum- 
stances stated  the  Sheriff  was  not  acting  under  the  Debts  Recovery  Act  at  all,  but  in 
the  exercise  of  his  ordinary  jurisdiction,  so  that  the  query  as  put  does  not  arise,  and 
the  competency  of  the  finding  for  expenses  must  be  determined  by  the  rules  applicable 
in  the  Ordinary  Court.— Ed.  J.  of  J.] 


COURT    OF    SESSION. 
{Reported  by  William  Outhrie  and  WUliam  Maddntoshf  Esquires,  Advocates.) 


FIRST  DIVISION. 

Stephen  v,  Anderson,  <kc. — Nov,  23. 

Sherif  Court  Act  1863,  ss,  3, 16 — Aiiion  Standing  Dimmed — Closing 
lUcord, — ^Suspension  of  a  charge  upon  a  SlieriffCourt  decree  forezpenses^inan 
action  in  which  suspender  was  pursuer,  on  the  grounds  (1)  that  the  action 
stood  dismissed,  under  sec.  15  of  the  Sheriff  Court  Act,  when  the  Sheriff's 
judgment  was  pronounced  in  May,  1867,  in  respect  that  no  proceedings  had 
taken  place  in  the  cause  for  more  than  three  months  after  an  Interlocutor 
allowing  proof  was  pronounced  on  Nov.  7,  1866,  and  that  the  Sheriff  had 
never  "revived"  it;  (2)  that  the  Sheriff,  whose  Interlocutor  of  Nov.  7 
simply  allowed  both  parties  a  proo^  had  refused,  in  taking  the  proof, 
to  allow  suspender  conjunct  probation ;  and  (3)  that  the  Sheriff  had 
closed  the  record  when  he  was  absent  and  not  consenting.  The  L.  O. 
(Barcaple),  refused  the  note,  which  was  presented  without  caution.  The 
Court  adhered.  Suspender  had  not  made  out  a  prima  facie  case.  Afber 
Mackintosh  v.  Mackintosh,  (Nov.  10,  1865,  2  Macph.  48),  and  Stewart  v. 
Grant,  (March  29,  1867,  5  Macph.  737),  a  party  to  a  joint  minute 
within  the  second  period  of  three  months  consenting  to  the  prorogation  of 
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the  tiine  for  proring,  cannot  be  allowed  to  say,  when  a  judgment  is  given 
against  Mm,  tiiat  aJi  the  proceedings  from  the  expiiy  of  the  fiist  three 
months  shall  be  null  and  void  simply  because  the  Sheriff  has  not  formally 
renved.  As  for  the  second  point,  no  ground  for  proof  in  replication  had 
been  alleged.  Upon  the  third  it  was  not  clear  that  sec.  3  prevented  the 
Sheriff  from  closing  the  record  if  one  of  the  parties  improperly  refused  his 
assent. 

AcL—Madsenzia.      Agent^-^James  BeU,  8.S.O. AU.— Clark,  W.  M. 

Thaauon,     Agent — Alex.  MorUon,  S.S.C. 

Morton  v.  Qbaham. — liFov.  27. 

Lecue — Game — Reparation, — ^Action  by  Morton,  a  farmer,  against  his 
landlord,  Qraham,  of  Craigallion,  for  damages  on  account  of  the  game  and 
rabbits  on  his  farm  having  been  allowed  to  increase  to  an  amount  enor- 
mously exceeding  an  average  stock. 

After  some  discussion  on  the  record  and  an  order  for  issues,  the  Court 
ordered  a  proof  under  the  recent  Evidence  Act.  The  facts  appear  from 
the  opinions  of  the  Judges. 

Lord  Pbesidert — ^This  is  very  much  a  jury  question ;  but  some  legal 
questions  are  involved.  This  differs  from  Wemyss  v.  Wilson,  (Dec.  2, 1847, 
10  D.  194),  for  in  that  case  there  were  no  special  provisions  as  to  game. 
That  was  a  common-law  question,  and  the  rule  there  applied  appears  just 
and  reasonable — ^viz.,  in  order  to  support  a  claim  by  a  tenant  for  injury 
done  by  game,  it  is  necessary  to  prove  not  only  a  certain  visible  damage, 
bnt  a  certain  and  visible  increase  of  game,  and  a  change  of  the  circum- 
stances contemplated  in  the  contract  imputable  to  the  landlord.  The 
general  principle  is  that  something  has  been  done  by  the  landlord  against 
the  understanding  upon  which  the  tenant  entered  upon  his  lease.  The 
parties,  having  made  no  express  stipulation  ou  the  subject,  must  be  supposed 
to  have  looked  at  the  land  as  it  stood,  and  to  have  agreed  that  no  material 
change  should  take  place  during  the  lease.  But  in  this  case  the  parties, 
far  from  contemplating  that  there  should  be  no  change,  looked  forward  to 
a  change.  It  was  a  hill-farm — of  466  acres  pasture,  and  only  89  arable  ; 
300  of  plantations ;  and  41  acres  was  a  loch.  Now,  the  lease  provides 
that  the  landlord  should  be  entitled  to  enclose  the  plantations  then  unen- 
closed, and  also,  t6  plant  additional  land.  A  fiEUin  of  this  kind  is  one  on 
which  the  game  may  be  expected  to  increase,  for  it  is  quite  plain  that  the 
game  will  increase  if  means  are  not  taken  to  keep  it  down.  The  lease 
contains  one  of  the  strongest  reservation  clauses — *'  Reserving  also  to  the 
first  party  and  his  foresaids  all  game,  hares,  rabbits,  wood-pigeons,  wild- 
dacka,  and  roebuck ;  with  the  exclusive  liberty  to  him,  and  those  having 
his  authority  of  hunting,  shooting,  sporting,  and  fishing  on  the  premises, 
^thout  being  liable  to  compensate  the  tenant  in  respect  of  the  reservation 
and  Uberty  herein  expressed."  Both  have  contemplated  an  increase  in  the 
amount  of  game,  and  the  case  of  Wilson  v.  Wemyss  is  therefore  clearly 
inapplicable.  The  question  is,  whether  where  it  was  intended  to  keep  up 
the  game  as  a  separate  right,  increasing  in  value,  that  has  been  done  to 
^ch  an  extent  as  to  admit  a  claim  of  damages  by  the  tenant  ?  In  1865, 
the  proprietor  let  the  game.  It  was  quite  understood  that  he  should  let 
lus  land  to  a  game  tenant  and  an  agricultural  tenant  at  the  same  time,  and 
that  the  agricoltund  tenant  should  suffer  damage  for  which  he  was  to  have 
no  claim.    No  doubt,  a  case  might  be  made  out  of  such  exoessive  preser- 
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vation  of  the  game  as  would  amoant  to  a  fraud  on  the  agricnltoral  tenant^ 
and  open  a  clidm  to  him  for  oompensation ;  bat  such  a  case  had  not  been 
made  out  here. 

Lord  CuBBiEHiLL  concurred. 

Lord  Deas  had  difficulty.  The  clause  reserved  game,  rabbits,  and 
wood-pigeons,  without  the  landlord  being  liable  to  compensation.  But  this 
reservation  was  for  the  purposes  of  sport,  not  for  profit  Now,  the  rabbits 
had  been  made  more  a  source  of  profit  than  of  sport,  being  preserved 
through  the  breeding  season,  and  then  killed  and  sent  to  market.  A 
further  difficulty  was  the  number  of  animals  allowed  to  be  kept  It  was 
difficult  to  say  what  is  a  fair  stock  of  rabbits,  though  a  fair  stock  of  game 
may  be  made  intelligible.  The  landlord's  indosing  the  woods,  and  thereby 
increasing  the  stock  of  rabbits  and  wood-pigeons,  laid  an  additional  obliga- 
tion on  him  to  keep  down  the  vermin  to  a  reasonable  stock,  especially  as 
the  tenant  had  no  right  to  keep  them  down.  His  Lordship  concurred  that 
no  material  increase  in  the  stock  of  rabbits  had  been  proved. 

Lord  Akdmillan  concurred,  on  the  ground  that  the  lease  showed  that 
the  tenant  must  have  expected  an  increase  of  rabbits,  and  that  the  proof 
did  not  show  such  an  extravagant  increase  as  to  entitle  him  to  damages. 
Defender  assoilzied. 

Act, — Mackenzie,  Bladx  Agent — W.  R.  Muir,  S.S.C.'—'-^AU, — Toung^ 
Ball    Agents — Graham  A  JohnxUm^  W.S. 

MoBBis  V.  Bevbbidoe. — Nov.  28. 

ffeir — 169S,  c  24 — Benefit  of  DUcumon, — ^Action  against  James 
Morris*s  trs.  and  Beveridge,  conjunctly  and  severally,  for  payment  of 
an  annuity  which  Morris,  the  pursuer's  husband,  was  bound  by  ante- 
nuptial contract  of  marriage  to  pay  to  her.  Decree  against  the  trs. 
in  absence.  Beveridge  defended.  The  late  James  Morris  and  his  brother 
William  were  joint  pro  indiviso  proprietors  of  heritable  subjects,  but  neither 
was  infeft.  Wm.  died  in  1841,  and  James  possessed,  till  his  death  in  1864, 
as  heir-apparent  of  his  brother  without  making  up  title.  At  his  death, 
Beveridge  made  up  a  title  to  the  pro  indiviso  half  by  serving  as  heir  of 
line  in  general,  and  of  conquest,  to  his  maternal  uncle,  Wm.  Morris,  passing 
by  James  Morris,  who  had  been  more  than  three  years  in  possession,  and 
to  whom  Beveridge  was  apparent  heir.  James  Morris's  trs.  and  executors 
completed  a  title  to  the  other  hal£  Beveridge  did  not  dispute  his  liability 
under  the  Act  1695,  to  the  extent  of  the  estate  to  which  he  had  made  up 
a  title  passing  over  pursuer's  husband ;  but  maintained  that  her  husband's 
tra  and  representatives  should  be  discussed  before  he  could  be  called  on  to 
pay.  Before  the  statute  he  would  have  incurred  no  liability  at  all  and  it 
had  only  imposed  on  him  a  subsidiary  liability.  (Ersk.  III.  8.  94,  Bell's 
Comm.  L  666,  Vint  v.  Dalhousie,  M.  3562.)  The  L.  0.  (Barcaple)  held 
that  these  authorities  only  fixed  the  doctrine  that,  "  if  the  heir  entering  to  a 
remoter  ancestor  is  not  heir-at-law,  and  in  that  sense  representative  of  the 
interjected  person,  but  only  his  heir  male  or  other  heir  of  a*  limited  kind, 
he  is  entitled  to  the  benefit  of  discussion  common  to  all  heirs."  Any  further 
limitation  or  postponement  of  the  heir's  liability  was  not  warranted  by  the 
statute.  He  therefore  decerned  against  Beveridge  as  having  incurred  a 
passive  title  under  the  Act :  and  observing  that  it  could  not  be  determined 
in  this  case  whether  he  had  way  relief  against  the  trs.    Dcfr.  reclaimed. 
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The  Coart  adhered.  The  only  doubt  arose  from  Erskine's  and  Bell's 
statements  of  the  effect  of  the  case  of  Vint,  which  were  not  expressed  with 
the  usual  clearness  of  these  writers.  There  was  no  benefit  of  discussion  in 
the  law  of  Scotland,  except  in  proper  cautionary  obligations,  and  among 
the  different  classes  of  heirs.  If  this  was  a  third  case,  it  had  never  been 
heard  of  for  nearly  two  centuries.  The  Act  offered  no  countenance  to  such 
a  plea»  It  meant  that,  as  in  a  question  with  a  creditor  of  a  deceased  heir, 
the  heir  passing  him  by  should  be  in  the  same  liability  as  if  he  had  served 
to  him,  with  the  limitation  that  he  is  not  to  be  liable  beyond  the  value  of 
the  estate.  Vint's  case  only  decided  that,  if  an  heir  passing  by  and  serving 
to  a  remoter  ancestor  woald  have  had  the  benefit  of  discussion  if  he  had 
served,  the  statutory  liability  would  not  deprive  him  of  it.  That  case,  and 
Erskine  and  Bell,  had  in  view  only  the  benefit  of  discussion,  which  the  law 
reoognites  among  different  classes  of  heirs. 

AcL'-Oifford,    Watsoii.      Agents-^WcUt  (L-  Marunck,    W.S. Alt— 

Clarky  Black     AgetU—D,  Curror,  SXC. 

Baldbt  V,  Selby. — Nov,  28. 

Sheriff — A,  ofS.  1851, — In  an  advocation  from  the  Sheriff  of  Forfarshire, 
at  Forfar,  neither  the  Sheriff  nor  the  Sheriff-Substitute  had  made  findings  in 
fact  in  their  Interlocutors,  per  curiam.  It  was  not  imperative  on  the  Court  to 
send  back  the  case  to  the  Sheriff  to  prepare  an  Interlocutor  in  the  form  required 
by  the  Act  of  Sederunt  of  1851.  They  refrained  from  doing  so  in  this  case, 
on  account  of  the  hardship  to  the  parties  which  that  coarse  involved  ;  but 
the  provision  seemed  to  be  forgotten  by  Sheriffs,  and  it  was  right  that  they 
should  know  that  the  Court  intended  to  enforce  the  Act  of  Sederunt 
(See  Olasgow  Gas-light  Company  v.  Glasgow  Working  Men's  Total  Abstinence 
Soeiiiy,  June  11,  1866,  Macph.,  1041.) 

Act.— Clark,    Hall.      Agent— W.     Burness,    S.S.C Alt.^--Giford, 

Shand,     AgerU^H.  Buchan,  S.S.C. 

M.P. — Geaham  Smith's  Tbs.  v.  bis  Legatees. — Dee.  4. 

Trutt — Cansirucium — Vesting — Residue. — Smith  died  Ist  Jan.,  1853, 
leaving  a  trust-disposition  dated  1841,  and  deed  of  alterations  dated 
1852.  The  latter  contained  this  direction  as  to  the  residue: — 
'*  Finally,  I  direct  my  trs.,  after  paying  all  my  debts,  etc.,  to  pay  and 
make  over  the  whole  residue  of  my  means  and  estate  to  J.  G.  and  B.  G., 
my  grand-niece  and  grand-nephew,  children  of  W.  G.,  my  nephew;  to  M.  B. 
and  J.  B.,  my  grand-niece  and  grand-nephew,  children  of  the  said  I.  B.; 
and  to  L  W.  M.,  daughter  of  my  late  brother,  equally  among  the  said  five 
persons  as  they  respectively  attain  the  age  of  twenty-one  years  complete, 
and  that  over  and  above  any  legacy  bequeathed  by  me  to  any  of  them.** 
The  original  trust-deed  directed  the  interest  of  the  shares  of  residue  to  be 
applied  for  the  benefit  of  the  legatees  daring  minority,  and  till  the  period 
of  payment.  This  clause  was  not  repeated  in  the  deed  of  alterations.  The 
two  younger  residuary  legatees  claimed  payment  of  interest  on  their  shares, 
firom  the  dato  when  the  eldest  received  payment  of  his  shares  till  the  date 
when  they  respectively  attained  majority — (1)  On  the  ground  that  the 
shares  verted  at  the  death  of  the  testator,  and  that  payment  only  being 
postponed  till  minority,  they  were  entitled  to  the  fruits  accruing  between 
vesting  and  payment;  and  (2)  Even  supposing  that  vesting  was  post- 
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ponedy  interest  was  doe  to  the  younger  legatees^  in  order  to  equalise  their 
shares  with  those  received  by  the  elder,  in  accordance  with  the  expressed 
intention  that  the  residue  should  bo  equally  divided.  The  three  elder 
legatees  contended  that  the  whole  residue  should  be  thrown  into  a  common 
fund  and  divided. 

The  L.  0.  (Ormidale)  negatived  the  arguments  of  the  younger  legatees, 
and  found — 1.  That  the  eldest  beneficiary,  who  had  attained  majority 
before  the  truster's  death,  was  entitled  at  that  date  to  one-fifth  of  the  residue, 
with  interest  at  4  per  cent  till  payment.  2.  That  each  of  the  other  four 
was  entitled,  on  attaining  majority,  to  the  same  sum,  with  interest  till 
payment.  3.  That  what  remained  of  residue  after  these  payments,  arising 
from  the  accumulation  of  interest,  dividends,  and  profits,  since  the  date 
when  the  legatee  who  first  attained  21  became  entitled  to  her  share,  must 
be  divided  among  all  the  five  equally.  He  could  see  no  ground  for  making 
this  case  an  exception  to  the  rule  that,  when  a  right  depended  on  an  uncer- 
tain event,  as  in  this  case  the  attainment  of  majority,  vesting  should  not 
take  place. 

The  Court  altered,  and  held  that  vesting  did  not  take  place  till  each 
legatee  attained  majority,  on  the  principle,  Dies  incertus  pro  eondUUme 
Jiobetur;  but  that  the  interest  accruing  to  each  share,  while  in  the  hands 
of  the  trs.,  should  be  paid  to  each  legatee  along  with  his  share,  as,  other- 
wise, the  equality  contemplated  by  the  testator  could  not  be  brought  about. 
The  interest  should  be  that  actually  received  by  the  trs. 

AcL — Advocatus,  SUwarL     Agent — W.  MUdieU^  S,S,0. AU,-~Giford 

(b  Marshall.  Agents — Dalmahoy  d;  Cowan,  W,S.  For  the  Trs, — J.  P. 
Wilson,    Agents — A,  A  A  CampbdL 

A.  V.  B. — Dec  5. 

Debts  Recffvery  Act — Inhibition, — ^The  L.  0.  on  the  Bills  (Mure)  reported 
this  bill,  praying  for  inhibition  upon  a  decree  obtained  under  the  Debts  Re- 
covery Act,  1867,  and  a  charge  proceeding  on  said  decree.  Held  that  such  a 
decree  was  not  a  warrant  on  which  inhibition  could  competently  proceed.  The 
practice  under  the  Small  Debt  Act  to  refuse  inhibition  on  small  debt  decrees 
was  correct.  That  Act  conferred  expressly  every  right  the  pur.  has  in  virtue  of 
proceedings  under  it,  and,  in  particular,  it  provides  that  on  an  extract  decree 
execution  might  proceed  by  arrestment,  poinding,  and  sale  and  imprisonment, 
where  the  sum  was  large  enough  to  admit  of  imprisonment.  This  express 
provision  excludes  all  right  to  do  diligence  against  heritable  estate.  The 
jurisdiction  under  the  Act  was  entirely  new,  and  its  whole  effects  were  laid 
down  expressly.  Sees.  9,  11,  and  12  of  the  Debts  Recovery  Act  expressly 
provide  that  a  judgment  under  that  Act  shall  be  in  the  form,  and  have  the 
same  effects,  in  every  respect  as  a  decree  under  s.  13  of  the  S.  D.  Act  No 
diligence  therefore  could  competently  follow  on  such  a  decree  except  what 
may  follow  on  a  small  debt  decree.     Bill  refused. 

Act. — Fattison,    Agent — J.  SomervUle,  S*S,C. 

Pet.  Bbodik — Dec  6. 

EntaU—Frwisim-S  Geo.  IV.  c  ^7.— Petition  by  J.  C.  Brodie, 
of  Lethen,  under  s.  7  of  the  Aberdeen  Act,  for  restriction  of  pro- 
visions by  his  late  brother,  T.  Stewart  Brodie,  the  preceding  heir 
of  entail  in  possession  of  Lethen  and  Coulmony,  and  to  have  the 
amount    charged    on    the    estates.      Petitioner's    father,  when  heir  in 
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possesaioDy  granted  a  bond  of  provision  to  his  younger  child,  the  petr., 
for  £2,300,  his  elder  brother  being  then  alive.  T.  S.  Brodie  succeeded, 
and,  after  his  succession,  made  the  provisions  for  his  wife  and  youoger 
childieo,  which  were  to  be  regulated  in  this  petition.  He  died,  leaving 
daughters,  but  no  son;  and  the  tailzie  being  a  male  fee,  petr.  succeeded.  S. 
4  of  the  Act  provides  that,  if  any  younger  child  for  whom  a  provision  is 
made  under  the  Act  succeeds  to  the  entailed  estate,  such  provision  to  him, 
so  £9ff  as  not  paid,  shall  be  extinguished  for  ever,  and  shall  not  be  set  up 
as  a  debt  against  any  succeeding  heir.  T.  S.  Brodie,  in  virtue  of  the 
powers  conferred  by  11  and  12  Vict,  c.  36^  s.  21  (Rutherfurd  Act),  and 
\Q  and  17  Vict,  c.  94,  s.  7,  granted  a  bond  to  a  stranger  who  advanced 
ike  £2,300,  and  the  creditor  in  the  bond  was  infeft  The  L.  0.  (Mube) 
reported,  the  question  being  raised,  whether  this  sum  should  be  dealt  with 
as  a  provision  to  be  deducted  in  calculating  the  amount  for  which  a 
sacceeding  heir  may  grant  provisions  to  younger  children  under  s.  6  of  the 
Aberdeen  Act,  or  as  a  debt  or  burden  the  interest  of  which  alone  is 
deducted  in  striking  the  free  rents  of  the  estate. 

Lord  President — The  bond  granted  by  petr.'s  father  subsisted  as  a 
burden  on  the  fee,  in  all  probability  as  a  permanent  burden,  because  it 
vas  not  the  interest  of  any  heir  of  entail  to  pay  off  such  a  burden.  T.  S. 
Brodie  had  got  the  £2,300  under  the  Act,  but  he  was  bound  to  apply  it 
in  a  particular  manner,  and  did  apply  it  in  paying  off  the  provision  to  petr. 
Jast  because  that  was  paid  off  and  extinguished,  it  did  not  fall  under  s.  4. 
If  not  paid,  it  would  be  extinguished  by  his  succeeding.  It  was  impossible 
to  hold  it  any  longer  a  subsisting  provision.  It  was  contended  that, 
though  no  longer  subsisting  in  its  original  form  as  a  specific  provision,  it 
Btill  subsisted  as  a  burden — that  it  still  retained  its  original  character  of  a* 
provision.  That  was  not  so.  He  was  not  moved  by  the  consideration 
that,' if  this  were  not  a  provision,  and  if  provisions  to  the  full  extent  of 
bis  powers  were  made  by  each  succeeding  heir,  the  fee  of  the  estate  would 
be  eaten  up  in  the  end.  To  a  certain  extent  that  might  be.  Bat  there 
would  be  an  equally  anomalous  result  on  the  opposite  view.  Supposing  each 
provision  were  a  burden  computed  in  fixing  the  amount  of  free  rent,  after 
a  certain  number  of  generations,  such  an  amount  of  burdens  would  fall  to 
be  deducted  from  the  three  years'  free  rental  as  would  nullify  the  Aberdeen 
Act  as  a  means  of  creating  provisions  for  younger  children.  One  anomaly 
was  as  great  as  the  other,  and  it  was  necessary  to  consider  which  was  less 
opposed  to  the  policy  of  the  Acts.  The  Acts  did  not  deal  with  entails  as 
favourites  of  the  law.  K  the  result  was  to  bring  entails  to  an  end,  that 
was  not  against  the  policy. 

The  other  Judges  concurred.  The  Court  found  that  the  £2,300  should  not 
be  deducted  from  the  fund  from  which  provisions  to  younger  children 
could  be  made,  but  that  the  interest  only  should  be  deducted  in  calculat- 
ing the  free  rents. 

AcL — Clarh  A  RtUher/urd,  Agent8--^Gibi(m-Craig,  JDalziel  ds  Brodia, 
W.S. Alt, — Dundas  i  Spens,    Agent — D.  J.  Mad^air^  S.S.C. 

MuiBBXAD  V.  Lindsay. — Dee,  6. 

Htuband  and  Wife — Jtu  Rdiclm — Pclicy  of  Inmranee, — Mrs  Eliz. 
Muiihead  sued  the  judicial  factor  On  the  trust-estate  of  her  deceased 
husband,  asking  inter  alia  for  declarator  that  two  policies  of  insurance, 
aud  that  a  sum  of  £617,  arising  out  of  a  certain  transaction,  fell  within 
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her  juB  rdi/doB.  The  L.  O.  (Jbrviswoobb)  assoilzied  defr.  as  to  the 
policies  of  insurance,  on  the  authority  of  Wight  v.  Brown  (Jan.  27,  1849, 
11  D.,  459).     Pursuer  reclaimed. 

The  Court  altered,  and  held  that  the  sums  in  the  policies  of  Insurance, 
and  the  £617,  fell  under  the  pursuer's  ju»  relicUB,  Upon  the  first  point, 
o6«.  that  the  policies  of  insurance,  which  were  on  the  husband's  life,  and  in 
the  usual  terms,  unquestionably  fell  into  the  husband's  ezecutry-estate,  so 
that  on  principle  the  wife  was  clearly  entitled  to  have  them  included  in 
the  fund  over  which  her  ju»  relidw  extended.  If  not  part  of  his  ezecutry, 
it  was  Impossible  to  make  out  what  should  become  of  them.  In  Wight  v. 
Brown,  the  Judges  were  clearly  of  opinion  that  the  principle  on  which  th^y 
proceeded  was  inapplicable  to  such  a  case  as  this.  It  was  not  a  case  of 
division  of  the  husband's  executry,  he  being  alive.  The  matter  in  dispute 
was  not  a  policy  on  the  life  of  the  husband  but  of  the  wife,  opened  by  him, 
and  payable  to  his  heirs  and  assignees.  It  was  not  a  question  as  to  jus 
relidce,  but  of  a  claim  by  the  wife's  executors,  after  the  dissolution  of  the 
marriage  by  her  death,  to  a  sum  payable  to  the  husband  during  his  life. 
The  question  was  whether  he  was  under  a  personal  obligation  to  pay  one- 
third  of  it  to  his  wife's  executors  during  his  life.  It  was  held  that  her 
next  of  kin  could  only  succeed  to  something  which  had  belonged  to  her 
during  the  marriage;  and  the  Judges  held  that  what  was  not  payable  till 
the  dissolution  of  the  marriage,  and  subject  to  conditions  that  might  have 
evacuated  it,  was  not  part  of  the  fund  of  which  her  representatiyes  wero 
entitled  to  one-third.  Besides,  the  object  of  the  husband  in  a  policy  of 
Insurance  on  his  wife's  life  is  presumably  to  provide  a  fund  to  pay  off  his 
wife's  representatives  in  such  a  contingency  as  occurred  there,  and  it  would 
have  been  a  strange  result  if  such  a  fund  should  increase  the  obligation 
which  it  was  provided  to  diminish.  Lord  Dkas  indicated  some  doubt  as 
to  the  authority  of  the  case  of  Wight  v.  Brown.  The  £617  was  due  under 
a  deed  of  agreement,  by  which  Muirhead  agreed  to  sell  to  Yeitch  certain 
furniture  which  he  had  bought  in  the  sale  of  Yeitch's  sequestrated  estate, 
to  enable  Yeitch  to  continue  his  business  as  an  upholsterer.  Yeitch  paid 
certain  sums,  and  the  time  for  payment  of  the  balance  had  been  prorogated 
by  Muirhead  to  a  day  before  the  arrival  of  which  he  died.  The  Court  held 
that  this  sum  was  sua  naiurd  movable,  that  it  was  not  due  under  a  bond 
bearing  interest,  and  even  if  it  had  been,  the  term  of  payment  had  not 
come,  before  which  it  was  movable. 

AcL — Advocatus,  Black.  Agent — H,  W.  Chmillon,  S.S.O,  Alt, — 
Giffordy  Neavts,     Agent — D,  Curror,  S.S,C\ 

ROBEBTSON  V.  MUEPHY,  <fcc. — DeC.  7. 

Proof  ^  before  answer.*^ — In  this  action  by  the  proprietor  of  an 
entailed  estate  against  the  assignees  in  the  bankruptcy  of  his  son  in 
Ireland,  the  question  was  whether  certain  advances  by  the  pr.  to 
his  son  were  gratuitous  or  were  intended  to  be  kept  up  as  debts. 
The  L.  O.  (Barcaple),  Jan.  10,  1866,  '^before  answer  and  of  con- 
sent," remitted  to  an  accountant  "to  inquire  into  and  report  upon  the 
matters  set  forth  as  the  pr.'s  grounds  of  action,  and  also  as  to  the  matters 
set  forth  in  the  defences  thereto,  with  power  to  him  to  take  probation 
thereanent;"  and  granted  commission,  etc.  The  accountant,  made  an 
interim  report,  stating  that  a  question  had  arisen  whether  it  was  competent 
to  lead  parole  evidence  in  support  of  the  pr.'s  averments.    The  L.  O.  found, 
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Not.  16,  that,  by  the  terms  of  the  interlocatoc  of  Jan.  10, 1866,  which 
proceeded  of  consent  of  parties,  all  probation  to  be  taken  was  before 
answer;  and  that  under  it  the  accountant  was  authorised  to  receive  parole 
proof  offered  by  either  party.     Defrs.  reclaimed. 

Lord  FfiESiDBNT — ^The  L.  0.  had  construed  the  remit  of  Jan.  10  to 
mean  that  the  accountant  was  bound  to  take  the  proof  whether  competent 
or  noty  reserving  the  question  of  competency.  This  was  a  false  construc- 
tion, proceeding  on  a  misunderstanding  of  the  words  "before  answer.*' 
It  was  new  to  hold  that  these  words  meant  that  probation  was  to  be  taken 
wiihoat  reference  to  any  objections  to  the  competency  of  the  mode  of  proo£ 
Their  meaning  was  settled  by  a  practice  of  200  years,  and  was  this,  that 
every  question  of  law  or  rdemncy  raised  on  the  record  was  reserved.  It 
was  right  here  to  take  proof  before  considering  the  legal  effect  of  that 
proof,  but  it  was  a  new  notion  to  take  it  without  considering  the  com- 
petency of  admitting  proof  of  a  particular  kind. 

The  other  Judges  concurred — Lord  Dkas  diss.,  however,  upon  the 
question  of  the  competency  of  allowing  proof  before  answer  as  to  the 
competency  of  the  mode  of  proof.  •  That  meaning  had  been  put  upon  the 
words  ^'before  answer"  by  the  Court  in  various  cases,  and  it  was  often 
convenient  to  reserve  such  questions. 

AeL — Sol.'Gen.  Millar^  WaUon,  Agents — Adam  and  Sang^  SAC— 
AIL — Fraser,  Grichion,     Agenis—J.  W.  de  J.  Mackenzie,  W.S. 

Blacks  v.  Incobporatiox  of  Bakebs  of  Glasgow  k  Rowan. — Dec.  13. 

Sale — Retention — Stoppage  in  transitu, — The  advocators  had  2000  bolls 
of  wheat  lying  in  the  store  of  the  defrs.  connected  with  the  Incorporation's 
mill,  deposited  there  to  be  converted  into  iiour.  They  sold  to  Bannatyne 
all  the  seconds,  thirds,  and  bran  which  should  be  produced  from  these 
2000  bolls  of  wheat,  at  fixed  prices  per  bag.  The  sellers,  being  members 
of  the  corporation,  were  entitled  to  have  their  wheat  ground  at  the  mill, 
and  the  produce  delivered  at  any  place  within  the  city  of  Glasgow,  and 
certain  of  its  suburbs,  for  the  slump  charge  of  Is  per  boll  of  the  wheat. 
The  sellers,  therefore,  undertook  by  the  contract  that  the  produce  sold 
should  be  delivered  to  the  buyer.  They  gave  the  buyer  an  order  dated 
Sept.  3,  1864,  addressed  to  the  miller  to  ''give*'  to  the  buyer  "all  the 
seconds,  thirds,  and  bran,  from  2000  bolls  wheat  we  are  just  putting  on 
the  mill."  The  order  was  intimated  to  the  miller  about  the  17th  Sept. 
On  the  9th  Sept.  400  bolls  of  wheat  were  transferred  from  the  custody  of 
the  storekeeper  to  that  of  the  miller.  All  the  best  of  the  wheat  was 
sent  to  the  mill  after  the  intimation  of  the  order  up  to  Nov.  19.  The 
whole  wheat  was  ground,  and  the  first  flour,  (which  was  not  sold  to  Ban- 
natyne) separated  from  the  seconds,  thirds,  and  bran,  and  the  whole  produce 
sold  to  B.  was  in  existence  as  a  separate  subject  after  the  intimation  of  the 
sellers*  order  to  the  miller,  and  before  the  death  and  bankruptcy  of  the  buyer. 
Partial  deliveries  had  been  made  to  purchasers  from  B.  on  delivery  order.  On 
Oct  13  B.  addressed  to  the  miller  an  order  to  "transfer"  to  the  respondent 
Bowan  the  whole  seconds,  thirds,  and  bran  remaining,  specifying  the  num- 
ber of  sacks;  and  same  day  the  miller  gave  a  letter  to  B.  that  he  had  that 
day  ''transferred"  to  his  account,  by  order  of  B.,  the  sacks  specified  in  B.'s 
order,  ^  which,"  ho  adds,  "  I  shall  hold  to  your  order."  This  letter  was 
not  granted  in  the  ordinary  course  of  his  business;  and  the  miller  was  not 
authorised  to  grant  such  letters.    Neither  did  he  enter  this  transfer  in  any 
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book.  It  is  the  coBtom  at  the  mill,  in  sach  circnmataiices,  to  put  the  pro- 
duce of  the  wheat  as  it  comes  from  the  mill  into  the  sacks  of  the  grister  or 
seller  in  the  first  instance,  and  then  for  the  miller  to  transfer  it  from  these 
sacks,  when  making  actual  delivery,  into  the  sacks  of  the  buyer  or  his 
assignees,  which  he  or  they  send  for  that  purpose.  In  this  manner,  the 
deliveries  were  made  prior  to  Oct.  13,  and,  in  like  manner,  deliveries  were 
made  on  R*s  orders  after  Oct  13.  On  Dec.  18,  1864,  B.  died  insolvent, 
leaving  the  price  unpaid  to  the  extent  of  £176  59,  out  of  £345,  the  gross 
price.  In  Jan.,  while  a  considerable  portion  of  the  goods  still  remained  in 
the  miller's  hands,  the  advocators  applied  for  interdict  against  further  deli- 
very to  Rowan  or  any  other  person  till  the  balance  of  the  price  should  be 
paid  to  them.  The  S.  S.  (Olassford  Bell)  granted  interdict  only  so  far  as 
the  goods  had  not  been  put  into  the  sacks  of  others  than  the  petitioners. 
The  Sheriff  (Alison)  refused  the  interdict.     The  petrs.  advocated. 

The  LoBD  Pbbsident  said  that  the  petrs.  maintained  in  the  Inferior  Court 
that  "the  goods  being  still  undelivered,  the  purchaser  from  the  petrs.  insol- 
vent,  and  the  price  unpaid,  petrs.  are  entitled  to  stop  delivery  thereof." 
This  plea  correctly  enough  represents  the  legal  principle  applicable,  if  petrs. 
were  right.  The  unfortunate  expression,  "  entitled  to  stop  delivery  thereof," 
however,  combined  with  other  circumstances,  had  led  the  S.  S.  and  Sheriff 
to  deal  with  this  as  a  case  of  stoppage  in  transitu.  There  could  bo  no 
stoppage  in  trangitUf  because  the  goods  never  were  in  a  state  of  transitus. 
But  this  equitable  remedy  is  applicable  only  to  goods  which  are  either  in 
the  hands  of  a  carrier,  or  of  some  person — ^such  as  a  wharfmger — who  is 
doing  something  to  render  complete  the  contract  of  carriage.  To  put 
goods  in  a  state  of  transitus,  the  seller  must  have  parted  with  the 
possession  of  the  goods,  and  put  them  into  the  hands  of  some  per- 
son who  is  to  carry,  or  procure  them  to  be  carried,  and  delivered 
to  the  buyer;  and  the  buyer  must  be  in  the  position  of  not  having  received 
the  goods.  Unless  the  seller  has  parted  with  the  possession,  his  remedy  is 
not  stoppage  in  transitu^  but^  in  Scotland,  retention,  and  in  England,  an 
exercise  of  his  right  of  lien.  The  advocator's  plea  is  a  plea  of  retention. 
The  course  of  the  argument  suggested  occasionally  an  identity  between 
the  seller's  right  of  retention  in  Scotland  and  the  seller's  lien  in  England, 
which  it  was  impossible  to  pass  without  notice.  The  seller  of  goods  in 
Scotland  (notwithstanding  the  personal  contract  of  sale)  remains  the  un- 
divested  owner,  whether  the  price  be  paid  or  not,  provided  the  goods  be 
not  delivered;  and  the  property  of  the  goods  cannot  pass  without  delivery, 
actual  or  constructive.  The  necessary  consequence  is,  that  the  seller  can 
never  be  asked  to  part  with  the  goods  till  the  price  is  paid.  Nay,  he  is 
entitled  to  retain  them  against  the  buyer  and  his  assignees  till  every  debt 
due  to  him  by  the  buyer  is  satisfied.  There  are  certain  modifications  of 
this  rule  by  the  Mercantile  Law  Amendment  Act,  which,  however,  have  no 
application  to  the  circumstances  of  this  case.  The  seller's  retention  thus 
being  grounded  on  an  undivested  right  of  property,  cannot  possibly  be  of 
the  nature  of  a  lien,  for  one  can  have  a  lien  only  over  the  property  of 
another.  In  England,  on  the  other  hand,  the  property  of  the  goods  passes 
to  the  buyer  by  the  personal  contract,  and  the  seller's  rights  thereafter  in 
relation  to  the  undelivered  subject  of  sale  (whatever  else  they  maybe)  cannot 
be  the  rights  of  an  undivested  owner.  Whatever  might  be  the  true  foundation 
in  principle  of  that  lien,  it  was  certainly  not  the  assertion  of  a  legal  right 
of  ownership.     Nothing,  therefore,  could  bo  more  dangerous,  than  to  deal 
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with  the  right  of  retention  of  the  Scotch  law,  and  the  eeller's  lien  of  the 
Elogliah  lawy  as  identical,  or  even  presenting  any  available  analogy.  It  wae 
soiprising,  that  after  a  long  series  of  decisions,  and  especially  after  the 
anthoritative  explanation  in  Wyper  v.  ffarvey,  Feb.  27,  1861,  23  D. 
606,  fidlacies  should  have  been  revived  in  this  discussion,  which  he  snp- 
pos^  had  been  set  at  rest.  The  question,  then,  was  whether,  when  the 
application  for  interdict  was  presented,  the  seconds,  thirds,  and  bran  re- 
maining in  the  hands  of  the  miller  were  in  the  possession  of  the  sellers,  so 
as  to  entitle  them  to  retain  them,  or  whether  the  property  and  legal  posses- 
sion had  passed  to  the  buyer  by  constructive  delivery.  In  the  ordinary 
case,  where  goods  in  the  hands  of  a  storekeeper  are  sold,  intimation  of  the 
delivery-order  to  the  storekeeper  operates  constructive  deUvery,  and  con- 
stitutes the  storekeeper  custodier  for  the  buyer,  just  as  before  he  was 
custodier  lor  the  seller.  But  this  rule  could  not  apply  to  the  present  case, 
when  the  delivery-order  was  intimated;  for  at  that  date  the  subject  of  the 
sale  had  no  separate  existence,  and  the  wheat  from  which  they  were  to  be 
produced  was  still  lying  in  the  form  of  wheat,  partly  in  the  hands  of  the 
miller,  and  partly  in  the  hands  of  another  servant  of  the  Incorporation,  who 
kept  tlie  store  attached  to  the  mill.  But  before  the  death  and  bankruptcy 
of  the  buyer,  the  whole  wheat  had  been  ground,  and  the  firsts,  seconds, 
thirds,  and  bran  separated.  No  doubt  the  firsts  were  still]  the  property 
of  the  sellers;  the  other  products,  as  they  came  into  existence,  became, 
under  the  operation  of  the  intimated  delivery-order,  the  property  of  the 
buyer.  He  was  of  opinion  that  they  did.  The  Incorporation  of  Bakers  were 
not,  in  the  ordinary  sense,  storekeepers.  The  wheat  hadjbeen  put  into  their 
hands,  not  for  safe  custody,  but  to  undergo  an  operation  of  the  nature  of 
tpecijicaiio.  Before,  however,  that  operation  was  commenced,  the  sale  took 
place,  and  the  delivery-order  was  intimated.  And  when  the  miller  pro- 
ceeded spedan  cUteram  facere,  he  created  two  separate  subjects  of  property, 
one  of  which — the  firsts — ^belonged  to  the  sellers;  but  the  other — the 
seconds,  thirds,  and  bran — to  the  buyer.  The  case  did  not  depend  upon 
the  doctrine  of  specificatio  as  a  modM  acquirendi  daminiL  But  it  was  part 
of  the  contract  of  sale,  that  what  was  the  property  of  the  seller  should 
undergo  a  specificatioy  which  effectually  prevented  the  wheat  from  remaining, 
or  ever  again  becoming  his  property  in  forma  specified.  If  the  delivery- 
order  had  first  been  intimated,  after  ^e  wheat  had  been  ground,  constructive 
delivery  would  thereby  have  taken  place.  It  could  make  no  difference  in 
principle  that  the  buyer  anticipated  the  actual  production  of  the  subject 
which  he  had  bought,  by  intimating  his  delivery-order  before  the  grinding 
was  begun.  No  doubt  he  could  not  thereby  acquire  any  right  of  property 
in,  or  possession  of,  the  unground  wheat;  and  if  he  had  become  bankrupt 
without  paying  the  price,  before  the  actual  production  of  the  subject  of 
sale,  the  seller,  as  undivested  owner  of  the  wheat,  might  probably  have 
retained  the  wheat  and  countermanded  the  grinding.  But  it  seemed  most 
oonsLBtent  with  principle,  that  the  intimated  deliveiy-order  attached  to  the 
products  sold  as  they  came  into  existence,  and  took  effect  by  operating 
constructive  delivery  of  the  subject  sold  as  soon  as  it  was  produced.  The 
distinction  suggested  by  the  S.  S.  might  be  material  in  questions  of  pericu* 
lum,  or  in  such  cases  as  Gibson  v.  Forbes,  But  when  the  subject  of  sale  is 
in  the  hands  of  an  independent  third  party,  and  a  delivery-order  has  been 
duly  intimatedy  constructive  delivery  takes  place,  whatever  the  precise 
condition  of  the  goods— even  though  the  quantity  be  unascertained,  pro- 
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vided  the  mass  be  sold — even  thongh  the  price  be  unascertained,  provided 
it  be  at  a  rate  which  afterwards  can  be  certainly  fixed  by  ascertaiament  of 
the  quantity — even  though  some  preliminary  operation  be  necessary  to  put 
the  goods  in  a  state  of  delivery.  Such  circumstances  could  have  no  effect 
where  the  actual  possession  of  the  custodier  was,  by  an  intimated  delivery- 
order,  converted  from  a  possession  for  the  seller  into  a  possession  for  the 
buyer;  for  then  the  custodier  was  no  more  at  liberty  to  re-deliver  to  the 
seller,  on  his  order,  than  before  the  intimation  of  the  delivery-order  he 
would  have  been  at  liberty  to  deliver  to  the  buyer  on  his  order.  The  other 
judges  concurred,  and  the  advocation  was  refused. 

Ad. — YauTig,  Scott.    Agent — John  Boss,  S,S.C. AIL — Giffard,  Lori- 

mer.    AgetU — D.  J,  Macbrair,  S,S.C. 


SECOND  DIVISION. 

M^CaixocH  Bbothebs  v,  Gsiete,  &g. — Nov.  23. 

Reparation — Skip-^Deck  Cargo — Process — Delay —  Witnesses, — Action 
by  merchants  in  Montreal,  for  £1286  8s  5d,  being  the  damage  sustained 
by  wheat  shipped  by  the  pursuers  on  board  the  defrs*.  ship  at  Mon- 
treal, through  the  fault  of  de&s.  (1),  in  carrying  a  deck  cargo  of  deals, 
which  was  averred  ij  be  unusual  and  unsafe,  and  calculated,  in  severe 
weather,  to  cause  damage  to  the  cargo  in  the  hold,  by  straining  the  ship, 
opening  the  stanchions,  and  admitting  water  into  the  hold;  (2),  general 
overloading.  Defence,  ''perils  of  the  sea^"  no  overloading,  and  that  the 
carrying  of  deck  cargo  was  usual  and  not  improper.  It  was  further 
pleaded  in  argument,  though  not  on  record,  that  the  damage  was  in  part 
occasioned  by  the  grounding  of  the  ship  between  Montreal  and  Quebec. 
Proof  was  led  before  the  L.  O.  (Ormidale),  and  at  Montreal  on  commission. 
The  L.  0.  found  fault  proved  against  defrs.;  but  in  respect  of  the  grounding 
of  the  ship,  and  the  severity  of  the  storm,  held  that  the  damage  must  be  in 
part  ascribed  to  the  perils  of  the  sea;  and  therefore  modified  the  damage  to 
£1100.  Both  parties  reclaimed.  The  Ck)urt  adhered,  except  so  far  as  his 
lordship  modified  the  damages.  Held  (1),  That  the  reception  of  a  deck 
cargo  was  unusual  and  improper;  (2),  that  the  vessel  was  overloaded;  (3), 
that  these  fiicts  were  sufficient  to  cause,  and  did  cause,  the  damage;  and  (4), 
that  the  allegation  as  to  the  grounding  of  the  vessel  in  the  St  Lawrence, 
and  its  effect  upon  the  damage,  was  inconsistent  with  the  defrs*.  statement 
on  record,  and  was,  moreover,  mere  matter  of  conjecture,  and  could  afford 
no  ground  for  modifying  the  damage.  Decree  for  £1138  Hs  Id,  the 
whole  damage  proved.  Ohs,  per  Patton,  J.  C: — ^The  action  was  raised 
Dec.  1,  1864,  the  record  was  closed  Feb.  28,  1865,  issues  were  adjusted 
March  2, 1865.  From  that  date  till  Dec.  5, 1866,  the  parties  were  engaged 
in  the  examination  of  witnesses,  and  execution  of  diligences  for  recovery  of 
writings.  I  observe  that  the  pursuers,  having  the  power  of  applying  for  a 
diligence  to  examine  witnesses  at  Montreal  and  Quebec  on  2d  March,  1865, 
and  having  actually  obtained  one  on  the  16th,  did  not  commence  the  exami- 
nation at  Montreal  till  the  24th  Dec,  resuming  at  Quebec  on  the  29th 
May,  1866,  and  not  closing  the  comnussion  there  till  28th  June.  The  pur- 
suers should  have  had  no  difiiculty  in  understanding  why  the  case  has  been 
in  Court  so  long.  The  accumidation  of  witnesses  on  the  more  general 
points  of  the  case  appears  excessive;  and  it  should  be  undeistood  ^r  the 
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fiitare,  that  in  cases  where  the  Court  have  occasion  to  master  the  evidence, 
as  they  have  on  reyiews  of  such  judgments,  they  will  be  prepared  to  listen, 
on  the  question  of  expenses,  to  objection  against  excessive  and  unnecessary 
aocumulation  of  evidence. 

Ad. — y&ungy  Watson,  W,  A,  Brown,    Agent — W,  B,  Glen,  S,8,C, 

Alt. — Decanus,  Clifford,  Balfour,    Agents — G,  &  H,  Cairns^  W,S, 

Hutchison  &  Co.  v.  Heney  <fe  Cobbie. — yov,  26. 

Mercaniile  Law  Amt,  Act,  19  and  20  Vict,  c,  60 — Sale — Issue, — Action 
of  damages,  in  which  the  issue  proposed  by  pursuer  was:  "Whether  defrs. 
sold  to  pursuers  3000  quarters  or  thereby  of  Petersburg  oats,  for  mealing 
purposes  t  And  whether,  in  breach  of  said  contract,  defrs.  failed  to  deliver 
to  pursuers  2000  quarters  or  thereby  of  oats,  fit  for  mealing  purposes,*' 
eta  1  DulVs.  contended  that  by  sec.  5  of  the  Act,  which  assimilated  our 
law  to  the  law  of  England,  the  issue  should  be  whether  defrs.  *'  expressly" 
sold  the  oats  for  mealing  purposes. 

The  L.  O.  (Barcaple)  reported,  without  expressing  an  opinion.  The 
proposed  issue  was  approved  o£  Held,  that  the  provision  of  the  Act  did 
not  apply  to  a  case  like  that,  but  only  where  there  was  a  purchase  of  a 
specific  corpus,  or  a  definite  part  of  a  specific  corpus.  Any  other  reading 
was  inconsistent  with  what  it  provided  as  to  the  passage  of  the  risk.  Here 
the  contract  was  an  executory  contract,  which  had  no  reference  to  any  defi- 
nite subject;  and  the  question  would  have  been  the  same  if  it  had  arisen 
in  an  action  for  implement  instead  of  an  action  for  damages. 

Act, — Clark,  Lancaster,    Agents — Mackenzie  d  Kermack,  W,S, Alt, 

— Young,  Shand,    Agents — Murray,  Beith,  &  Murray,  W,S, 

Thomson  (Wishaw  Police  Coioibs.)  v.  Bell. — Nov,  30. 

Genial  Police  Act  1850 — Condictio  indeUti — Erroi' — Assessment, — ^Ad- 
vocation from  the  Sheriff  Court  of  Lanarkshire  of  an  action  against  the 
advrs.  for  repetition  of  certain  sums  paid  as  assessments  on  a  brickwork 
from  1859  to  1863,  on  the  ground  that  they  had  been  paid  in  error — viz., 
upon  the  erroneous  assumption  that  the  brickwork  assessed  was  within  the 
burgh.  The  S.  S.  (Yeitch)  assoilzied  the  Commrs.,  on  the  ground  that  the 
pr.,  not  having  availed  himself  of  the  appeal  provided  by  the  Act  of  Parlt., 
and  having  the  same  opportunity  as  others  of  ascertaining  whether  his 
lands  were  within  the  burgh,  was  barred  from  claiming  repetition  of  by- 
gone assessments.  The  Sheriff  (Alison)  held  that  thb  was  a  proper  cm\r 
diciio  indeUti  founded  on  error  of  fact,  and  decerned  for  the  pr.  The  defrs. 
advocated.  Held  that  condictio  indebiti  was  always  an  equitable  claim,  and 
a  question  of  drcumstances,  that  the  equity  of  this  case  was  against  the 
demand  made,  because — (1),  The  error  was  due  mainly  to  an  error  in  the 
pr.*s  own  return,  and,  therefore,  to  his  own  negligence;  (2),  he  allowed 
the  assessments  of  the  years  in  question  to  be  expended,  and  received  value 
for  the  assessments  paid  by  him  in  his  share  of  the  benefit  of  that  expendi- 
ture; (3)|  the  assessments  were  ho7ia  fde  expended  and  consumed  from 
year  to  year;  (4),  the  present  Commrs.  were  not  identical  with  those  to 
whom  the  payments  were  made,  and  neither  were  the  ratepayers,  whom 
they  represented,  the  same  body.  Held  that  the  view  of  the  S.  S.  as  to  the 
finality  of  appeals,  under  the  Act,  was  untenable  in  regard  to  such  a  question 
as  this,  as  to  the  boundaries  of  the  jurisdiction  of  the  Commrs. 

Act,—Giffard,   R,   V,    Campbell,     Agent—A.   IVylie,    W,S. Alt, 

Young,  ScoU.    Agent — A,  K,  Monison,  S,S.C, 
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Wink  (Sfeibs'  Tbustieb)  v.  SvmBA^^Dec.  3. 

Trust — Ad  1696 — Proof — Fraud, — ^Action  by  the  trustee  iu  the  seqn. 
of  the  late  Robert  Speirs  against  Douglas  Speirs,  brother  of  Robert  Speirs, 
to  recover  the  pro  indiviso  half  of  certain  subjects  held  under  an  ex  facie 
absolute  title  by  defr.,  but  said  to  be  in  trust  for  the  deceased.  Pursuer 
alleged  that,  in  1856,  defr.  and  the  deceased  purchased,  as  a  joint  adven- 
ture, certain  house  property,  the  price  being  paid  between  them  in  certain 
proportions;  that  R.  Speirs  was  then  involved  with  certain  parties  in  build- 
ing speculations  attended  with  considerable  risk;  and  that  for  the  fraudu- 
lent purpose  of  keeping  the  property  from  Robert's  creditors  in  the  event 
of  his  becoming  bankrupt,  it  was  arranged  that  the  title  should  be  taken  in 
the  meanjtime  in  defr.'s  name. 

The  L.  0.  (Jerviswoode)  held  that,  where  fraud  was  alleged,  proof  prout 
de  jure  of  a  latent  trust  was  competent  and  ordered  issues.  The  Court 
adhered— ordering,  however,  proof  under  the  Evidence  Act  1866.  While 
the  Act  of  1696  was  effectual  against  one  of  the  parties  to  a  latent  trust 
who  sought  to  prove  that  trust  otherwise  than  by  writ  or  oath,  it  was  not 
effectual  against  creditors  of  such  a  party  alleging  that  the  trust  had  its 
origin  in  a  conspiracy  entered  for  defrauding  them  or  their  predecessors. 
iiord  Cowan  diss.,  holding  that  the  Act  would  have  limited  the  proof  in  a 
question  with  the  party  himself;  that  creditors  could  have  no  higher  right 
than  their  author;  an  J,  at  all  events,  whatever  might  be  the  privileges  of 
creditors  at  the  time  of  the  transaction,  their  rights  could  not  extend  to 
parties  who  did  not  become  creditors  till  long  afterwards. 

Act, — Clark,  Shard.  AgejUs— Ronald  &  Ritchie,  S,S.C.--. — Alt, — 
Young,  Scott.    Agent — James  Webster,  S.S.C. 

Lindsay  v,  Bevkeidgb  and  Othehs. — Dec.  5. 

Bankruptcy — 1696  c.  6 — Freference. — ^Redn.,  under  1696,  a  5,  by  the 
trustee  in  seqn.  of  W.  &  R  Laurie,  of  a  letter  and  decree  as  constituting 
an  illegal  preference. 

On  Oct.  28, 1864,  at  a  roup  of  the  stock  and  crop  of  the  defrs.,  the  out- 
going tenants  of  Bankhead,  a  condition  of  which,  inter  alia,  was  pay- 
ment in  ready  money,  or  approved  bills  with  caution,  the  bankrupts, 
who  were  the  incoming  tenants,  made  certain  purchases,  for  which  they 
did  not  pay,  either  in  ready  money  or  by  approved  bills.  They  obtained 
delivery.  At  this  time  the  Lauries  were  undoubtedly  insolvent.  The 
defrs.  demanded  payment,  and  then  re-delivery;  and  this  being  refused, 
presented  a  petition  to  the  Sheriff  to  obtain  re-delivery  of  the  horse  and 
cows,  and  to  have  the  Lauries  interdicted  from  taking  possession  of  the 
mill  and  manure.  The  Lauries  entered  appearance,  but  before  further  pro- 
cedure, stated  by  letter  that  they  gave  up  their  defences,  and  consented  to 
the  defrs.  getting  possession  of  their  purchases.  This  letter  was  shown  to 
the  Sheriff,  who,  no  defences  having  been  lodged,  gave  decree  by  default, 
and  the  defrs.  regained  possession  of  the  articles. 

The  L.  O.  (Barcaple),  after  proof,  decerned  for  pursuer.  Defrs.  reclaimed; 
the  Court  adhered.  Held  that,  in  the  circumstances  of  the  case,  there  were 
no  grounds  for  the  demand  made  in  the  petition  to  the  Sheriff;  that  that 
being  so,  the  giving  up  by  the  bankrupts  of  their  defence  constituted  an 
illegal  preference;  and  that  the  whole  transaction,  being  a  unum  quid,  not 
only  the  letter,  but  also  the  decree,  were  reducible  under  the  Act. 

Act. — Clark,  Lamond.     Agents — fFhite^MUlar  &  Robson,  S.S.C. 

AIL — Shand,  Hall.    Agents — Hill,  Reid,  &  Drummond.  fF.S. 
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FOGO  V.  COLQUHOUN. — Dec.  6. 

Teinds — Valuation — Dereliction, — Eedn.  by  minister  of  Row  of  a  decree 
of  approbation,  dated  1837,  whereby  the  High  Court  approved  of  a  sab- 
Taloation,  dated  1629|  of  lands  belonging  to  defr.,  on  the  grennd  that  it 
was  in  absence,  and  that  the  sub-valuation  had  been  derelinquished  by 
defr.  and  his  predecessors.  In  1629,  the  teinds  of  the  lands  in  question 
were  valued  at  a  certain  amount  by  the  sub-commissioner  of  the  Pres- 
bytery of  Dumbarton,  the  lands  then  forming  part  of  tho  parish  of  Car- 
dross.  About  1843  the  parish  of  Row  was  erected,  and  the  lands  were, 
amongst  others,  annexed  to  it  quoad  omnia.  Prior  to  this  erection,  the 
whole  valued  amount  of  the  teinds,  as  contained  in  the  report  of  the 
sub-commissioners,  was  allocated  and  paid  as  stipend  to  the  minister 
of  CardroBS,  and  after  the  erection  they  continued  to  be  so  paid;  but 
the  proprietors  of  the  lands  paid  in  addition,  from  that  time  down- 
wards, teind  and  stipend  to  the  minister  of  Row.  This  they  did  without 
objection,  in  terms  of  two  decrees  of  augmentation  and  locality,  of  date 
1748  and  1803.  The  result  was  that  between  the  two  parishes  a  sum 
largely  in  excess  of  the  sub- valuation  was  paid;  and  the  question  was 
whether  this  amounted  to  dereliction  of  the  sub-valuation.  The  main 
ground  of  defence  was  that  the  payments  to  Cardross  were  not  payments 
out  of  the  teinds  at  all,  but  perquisites  founded  on  use  and  wont,  and  there- 
fore not  to  be  taken  into  account  in  a  question  of  dereliction. 

The  L.  O.  (Barcaple),  after  inquiry,  held  that  there  had  been  continu- 
ously, from  1843,  payments  in  excess  of  the  sub-valuation,  and  that  there 
was  no  specialty  to  prevent  this  from  operating  dereliction.  Defr.  re- 
claimed; the  Court  adhered. 

Ad,— Sol-Gen.  Balfour.     Agents—fF,  H,  &  W.  J,  Sands,  JV.S, 

Alt, — Waison,  MacdonM.    AgerUs — Tawse  &  Bonar,  W,S, 

Plummeb  v.  Common  Agent  in  Locautt  of  Selkirk. — Dec,  11. 

Teind* — Valuation — GommorUy, — Objections  by  Mr  Plummer  to  the 
rectified  scheme.  The  question  was,  whether  he  was  liable  to  be 
localled  upon  for  stipend,  upon  the  footing  that  his  share  of  the  com- 
moDty  of  Selkirk  was  unvalued?  The  teinds  of  his  lands  of  Sunderland 
Hall  were  valued  in  1636;  and  in  1681  there  was  allocated  to  these  lands 
a  specific  share  of  the  commonty  of  Selkirk,  in  lieu  of  certain  rights  either 
of  servitude  or  common  property  formerly  possessed  over  that  commonty. 
Plummer  maintained  that  the  rights  of  commonty  attached  to  the  lands  in 
1681  must  be  presumed  to  have  been  attached  to  them  in  1636;  that  they 
most  therefore  have  been  included  as  pertinents  in  tlie  valuation;  and 
that,  being  so  included,  the  valuation  must  now  apply  to  the  specific 
sbare  of  the  commonty,  substituted  for  the  said  rights  of  commonty  by  the 
division  in  1681.  The  common  agent  maintained  that  there  was  no 
eridenoe,  and  no  presumption  that  the  rights  of  commonty  existing  in 
1618  existed  in  1636,  and  that,  even  if  they  had,  the  same  were  not  teind- 
able  subjects,  so  as  to  be  included  in  a  valuation.  The  L.  O.  (Barcaple) 
BQstained  the  objection. 

Lord  Benholue — The  case  raised  a  question  of  general  importance  not 
before  decided — viz.,  Can  a  valuation  of  principal  lands  be  held  to  include 
^  valuation  of  a  share  of  a  commonty  afterwards  allocated  to  the  principal 
landat    Two  postulates  must  be  assumed  before  that  could  bo  answered  in 
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the  affirmative — (1)  The  dividon  of  the  commonty  mast  be  subsequent  to 
the  yaluation.  (2)  There  must  be  reasouable  identification  between  the 
principal  lands  in  the  valuation  and  the  principal  lands  in  the  division; 
but  where  these  two  things  are  granted,  the  presumption  contended  for  by 
the  objector  may  fairly  be  applied.  Here  both  facts  were  clearly  estab- 
lished. The  valuation  was  in  1636.  The  division  was  in  1681,  and  the 
lands  in  both  were  described  by  the  same  name.  These  facts  were  favour- 
able for  applying  the  presumption,  and  the  objector's  contention  was  aided 
by  the  fact  that  the  valuation  included  a  large  amount  of  vicarage  teind, 
which  pointed  to  the  inclusion  in  the  valuation  of  subjects  of  the  nature  of 
rights  of  commonty,  which  yielded  vicarage  teinds  alone.     Adhere. 

Act — SoL-Gen,  Millar,  Wehskr,    Agents — Hughes  &  Mylne,  JF,S. 

AIL — Cook,  HaM.    Agent — James  Macknight,  JF.S. 

D.  Thomson's  Tns.  t^.  James  Thomson's  Executrix. — Dec.  13. 

Trustees — Power  to  Refer. — Action  for  implement  of  a  decreet-arbitral. 
Pursuers  referred  an  action  of  count  and  reckoning  against  the  defr., 
to  establish  a  partnership  between  their  author  and  the  author  of  defr., 
and  recover  the  balance  due  on  that  account.  The  arbiter  issued 
notes,  in  which  he  proposed  to  find  a  certain  balance  due  by  defr. 
Defr.  then  objected  to  the  power  of  the  trustees  to  refer.  The  arbiter 
issued  his  decreet,  but  they  refused  to  comply  with  it.  The  L.  O. 
(Jervjswoode),  after  a  proof,  assoilzied  defr.  The  Court  adhered, 
holding  that  trustees  at  common  law  had  only  ordinary  powers  of  admin- 
istration, and  that  the  referring  to  arbitration  of  a  question  affecting 
the  existence  of  a  portion  of  the  trust-estate  was  not  an  act  of  ordinary 
administration.  It  mi^ht  be  that  trustees  had  powers  to  compromise.  In 
doing  so,  they  applied  their  own  judgment  to  the  matter  at  issue;  but  it 
was  different  to  delegate  the  disposal  of  such  a  matter  to  a  third  party, 
agaiust  whose  judgment  there  was  no  appeal.  So,  too,  it  might  be  com- 
petent to  refer  the  amount  due  under  an  account,  or  a  question  of  valuation 
or  such  like;  but  here  they  had  a  question  of  graver  importance.  There 
was  no  authority  for  holding  that^  prior  to  the  recent  Act,  trustees  had 
that  power. 

Act. — SoL-Gen.  Millar,  BurneL     AgerU — John  Thomson,  S.S.C, 

Alt. — Clark,  Shand.    Agent — John  Itoss,  S.S.C. 
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Sasp. — Walker  v.  Lang. — Nov,  25. 

Glasgow  Police  Act — Jurisdiction — Review, — Susp.  by  a  coach  proprietor 
of  two  police  convictions  for  contravention  of  s.  184  of  Glasgow  Police 
Act  1866.  The  offence  charged  was,  that  suspr.  kept,  used,  or  let 
or  hire,  at  Q.  Street  Railway  Station,  Glasgow,  hackney-carriages  with- 
out a  licence;  such  offence  in  both  complaints  being  libelled  as  a  first 
offence.  Suspr.  stated  that  he  was  an  extensive  hirer  of  job  carriages; 
that  previous  to  the  Police  Act  of  1862,  he  was  entitled  to  place  job 
carriages  at  the  railway  stations  and  elsewhere  for  hir&  Sec.  222  of 
that  Act  made  it  illegal  for  him  to  employ  job  carriages  for  hire  for 
less  than  a  day,  unless  by  keeping  them  unyoked  in  his  own  yards.  In 
1866,  suspr.  and  other  job  masters  opposed  the  Police  Bill  in  Parliament, 
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and  obtained  an  amendment  of  the  Act,  sec.  219  providing  that  nothing  in 
the  Act  shonld  prevent  any  carriage  proprietor  from  having  one  or  more 
job  carriages,  not  being  licensed  carriages,  at  any  railway  station  within 
the  dty.  Beview  of  convictions  nnder  the  Glasgow  Police  Act  1866,  is 
competent  only  at  Circuit,  and  on  the  same  grounds  as  review  of  small- 
debt  decrees,  including  incompetency  or  defect  of  jurisdiction;  and 
respts.  pleaded  that  the  jurisdiction  of  the  High  Court  was  excluded. 
Saspr.  contended  that  sec.  219  of  the  Act  deprives  the  Magistrates  of  all 
jurisdiction  as  to  job  carriages,  and  that  the  proceedings  of  the  Magistrates, 
havbg  been  without  their  jurisdiction,  were  outwith  the  statute,  and 
therefore  outwith  the  provision  limiting  the  right  of  review. 

Snsp.  refused  as  incompetent,  on  the  ground  that  review,  if  competent 
at  all,  was  only  competent  in  the  Circuit  Court  The  majority  gave  no 
opinion  whether  the  ground  of  complaint  was  one  which  even  the  Circuit 
Court  could  entertain.  Op.  by  L.  L.  Deas  and  Ardmillan,  that  the  ques- 
tion was  as  to  the  construction  of  the  statute,  and,  as  such,  review  by  the 
Circuit  Court  was  not  excluded. 

Ad,— Scott,  IFatson,    Agents — APGregor  &  Barclay ,  S.S.C. Alt. — 

Fottii^,  Shofid,    Agents — Campbell  &  Smithy  S.S.C. 

Afvell — ^Andebson  v.  Andsbson. — Nav»  23. 

Angling — Public  Eiver. — Appeal  certified  from  Stirling  Circuit.  Appt. 
was  convicted  of  illegally  fishing  for  salmon  in  the  water  of  which 
respt  is  lessee,  at  a  point  where  the  Forth  is  a  navigable  river.  He 
appealed,  maintaining  that  any  member  of  the  public  is  entitled  to 
fish  for  salmon  with  rod  and  line  in  a  public  or  navigable  river,  al- 
though within  the  fishing  ground  of  a  Crown  vassal,  holding  a  grant 
of  salmon  fishings.  Argued^l)  That  the  right  of  fishing  with  the 
rod  for  salmon  was  not  inter  regalia;  (2)  that  that  being  so,  it  was  a 
pertinent  of  the  property  on  the  banks,  and  belonged  to  the  riparian 
proprietors  as  suchj  and  (3)  that  the  public  have  the  same  right  as  regards 
the  banks  of  a  public  river  as  riparian  proprietors  on  a  private  river. 
[Bell's  Pr.,  671,  1112,  1121;  Paterson's  Fishery  Laws,  174,  206;  Ross's 
Beirs  Diet  V.  Salmon  Fishery;  Leslie  v.  Aytoun,  1503,  M.  14249;  Garlies 
V,  Torhouse,  1615,  M.  14249;  Guthrie  v.  Dunbar,  June  27,  1855,  17  D. 
102;  Ersk.  il  1.  2;  Bankt  i.  3.  4;  Boucher  v.  Crawford,  Nov.  30, 
1814,  F.C.] 

Appeal  dismissed,  and  held  that  a  riparian  proprietor,  as  such,  has  no  right 
to  fish  for  salmon  by  the  rod;  that  any  passages  in  the  books  which  seem 
to  favour  such  a  theory  have  been  misread,  and  that  the  whole  argument 
of  appt  was  negatived  by  implication  in  Sutherland  v.  Boss,  June  14, 1836, 
sec.  960.  Obs.  per  L.  Deas,  that  it  was  not  necessary  to  decide  whether, 
apart  from  the  Salmon  Fisheries  Act,  under  which  this  conviction  was 
obtained,  the  public  had  a  right  to  fish  for  salmon  in  the  sea  and  in  public 
rivers.  The  statute  was  plainly  intended  to  prevent  the  exercise  of  any 
such  right  by  the  publia  If  such  a  right  was  to  be  maintained  as  existing 
from  time  immemorial  in  the  law  of  Scotland,  it  would  require  a  declarator 
io  the  Court  of  Session.  The  Lord  Justioe-Genebax  had  no  doubt  upon 
the  general  question.  The  right  of  angling  might  not  be  a  separate  right 
capable  of  being  separately  acquired,  but  angling  might  nevertheless  be  a 
trespass  upon  the  right  of  salmon  fishing. 

Ad.—ScoU.    Agent^Hugh  Milrog,  S.S.C, Alt^^SJuind.    Agents- 
Colin  Mackenzie,  W.S. 
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FOBPAKSHIRE  S.  D.  COURT.— DUNDEE.— Sheriff  Smith. 

Low  &  Duff  v.  Black.— Ocr.  29. 

Apprentice—  Cautioner. 

The  following  is  the  Sheriff's  jadgment  in  this  case : — ^The  defr.*8  son,  who 
was  convicted  at  last  Circuit  Court  of  housebreaking,  was  apprenticed  to  the 
pursuers;  and  this  action  is  for  the  penalty  in  the  indenture  against  defr.,  as  his 
son's  cautioner.  It  was  pleaded,  that  as  George  Black's  absence  from  serFice 
arose  from  causes  beyond  his  control — namely,  his  compulsory  detention  as  a 
convict — there  had  been  no  desertion.  I  have  looked  into  the  authorities,  and 
am- of  opinion  that  that  defence  is  not  well  founded.  The  distinction  taken  ia 
cases  in  which  the  party's  absence  from  his  service  is  due  to  a  om  major^  such  as 
imprisonment,  seems  to  be  this:  where  he  is  apprehended  in  the  ordinary  coarse 
of  law,  on  suspicion  of  being  guilty  of  a  crime  of  which  he  is  ultimately  acquitted, 
his  detention  in  jail  is  no  breach  of  his  engagement;  but  when  he  is  imprisoned  for 
a  debt  of  his,  which  is  unpaid,  or  for  a  crime  of  which  he  ia  found  guilty,  then  the 
contract  is  held  to  be  broken  by  his  own  voluntary  act,  and  he  and  his  cautioner 
are  liable  in  damages  to  the  master.  I  therefore  find  for  the  pursaera — 
damages  £5. 

EDINBURGH  S.  D.  COURT.— Sheriff  Hallard. 

Bernards  v.  N.-E.  Ry.  Co. — Dec,  13. 

Carrier — DeUvery-^Negligence. 

Messrs  Bernard,  brewers,  sued  the  Ry.  Co.  for  the  value  of  a  barrel  of  ale, 
sent  from  Edinburgh  by  railway,  addressed  to  Mr  Gil  lard,  T^nemouth,  and 
never  delivered.  The  defrs.  proved  that  Moore,  the  carting  agent  at  Tyne- 
mouth,  had  placed  it  upon  consignee's  back  premises,  near  a  trap-door  leading 
down  into  a  cellar;  that  the  carter,  at  the  request  of  the  consignee's  wife,  pro- 
ceeded to  lower  the  barrel  through  the  trap-door  into  the  cellar,  when  the  cask 
got  accidentally  staved,  and  the  contents  were  entirely  lost.  They  also  proved 
that  in  practice  it  was  considered  that  the  delivery  of  goods  was  complete  when 
placed  at  consignee's  shop  door,  or  upon  their  premises,  and  that  Gillard  had 
agreed  with  Moore  that  he  should  put  all  the  ale  carried  by  the  railway  into  the 
cellar  at  the  rate  of  4d  per  barrel,  exclusive  of  carriage  and  cartage,  Gillard 
undertaking  all  risk  in  stowage.  Moore's  contract  with  defrs.  was  merely  to 
deliver  the  goods,  and  the  arrangement  about  placing  them  into  cellars  was 
made  without  the  authority  of  the  co.,  and  they  receiv^  no  part  of  the  storage- 
money.  Gillard  admitted  that  the  cask  was  on  his  premises  when  placed  by  the 
carter  at  his  trap-door,  and  that  the  spot  where  it  lay  was  the  ususl  place  where 
casks  were  deposited  before  being  put  into  his  cellar: — Held  that  defrs'.  liability 
as  carriers  ceased  when  the  cask  was  placed  on  consignee's  premises,  and  that 
they  were  not  liable  for  what  happened  whilst  the  cask  was  being  stowed  away 
into  the  cellar,  that  being  done  under  a  new  contract  between  the  consignee  and 
carting  agent,  to  which  the  company  were  not  parties. 

Act.—  W.  Ferguson,  17.  S. Alt.'-'Wood, 

PERTH  S.  D.  COURT— Sheriff  Barclay,  LL.D. 

Crerar  V,  M^Lellan. — Nov. 

Arrestment — Execution — A.  o/S,  1839,  s.  18 — Competition. 

In  this  forthcoming  the  fund  was  claimed  by  the  holder  of  an  intimated 
draft,  and  by  the  arrester,  who  had,  on  20th  March,  1867,  obtained  decree  in 
the  action  on  the  dependence  of  which  the  arrestment  was  used.  The  draft 
was  intimated  some  days  thereafter.  The  arrestment,  being  first  in  date,  was 
preferable ;  but  it  was  pleaded  that  the  arrestment  fell,  because  the  execution 
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had  not  been  retorned  to  the  Clerk,  under  b.  18  of  A.  of  S.  1889,  nntil  ISth 
Not.,  1867,  sabsaqaent  to  the  intimation  of  the  draft,  and  the  raising  of  the 
forthcoming.  The  S.S.,  though  he  had  no  difficnlty,  was  induced  to  take  the 
case  to  avizandam,  in  respect  of  conflicting  decisions  bj  the  late  Sheriff  Steel  of 
Glasgow,  and  Sheriff  Gathrie  Smith  at  Dundee,  which  were  referred  to. 

On  consideration,  he  held  that  the  objection  was  not  good  to  exclude  the 
arrestment.     At  one  time  arrestments  did  not  prescribe  for  fire  years ;  but,  by 
statute,  this  term  is  reduced  to  three.    The  A.  of  S.  of  1839  was  not  designed 
to  interfere  with  legal  rights  and  preferences,  but  merely  to  regulate  *'*'  the  forms 
of  procedure.^'    S.  18  was — '*  If  the  officer  executes  the  warrant  of  arrestment 
contained  in  the  summons  by  arresting  the  defr.'s  effects,  he  must  forthwith 
return  an  execution  of  arrestment  to  the  Clerk."    It  was  sometimes  difficult 
to  draw  the  line  between  enactments  merely  permissive^  and  which  generally 
confer  priyileges,  or  those  which  are  declaratory^  prohibitory,  or  directory,  and 
may,  or  may  not  be  followed  without  conferring  either  privilege  or  inilicting 
penalty.    There  was  a  third  class,  peremptory^  which  may  either  compel  something 
to  he  done;  and,  if  not  done,  may  prevent  a  consequent  privilege ;  or,  when 
fenced  with  a  penalty  or  forfeiture,  may  even  prevent  a  party  from  obtaining  a 
right,  or  deprive  him  of  one  already  obtained.    But  this  latter  severe  construc- 
tion is  not  to  be  inferred,  but  must  be  clearly  expressed.   The  sec.  quoted  certainly 
is  not  merely  permissive,  but  i  t  was  only  as  to  a  form  of  process.   It  was  not  a  duty 
imposed  on  the  party  or  procurator,  but  on  the  officer.    The  object  was  not  very 
clear,  but  it  might  oe  that  defr.  might  have  an  opportunity  of  speedily  learning 
wheUier  the  diligence  of  arrestment  has  been  used,  in  whose  hands,  and  to  what 
extent ;  and  that  he  may  thus  have  the  ready  means  of  loosing  the  arrestment 
on  caution,  but  which  may  be  done,  either  generally  or  specially,  without  the 
execution.    The  S.  S.  believed  that  the  return  of  executions  of  arrestments  to 
Shmff  Clerks  is  almost  wholly  in  non-observance.    No  penalty  was  annexed. 
It  was  merely  a  direction  which  might  be  enforced  by  action  to  compel  return 
of  the  execution,  or  the  officer  might  be  fined  for  dereliction  of  duty,  under 
the  immediately  preceding  sec.    It  would  be  monstrous  to  suppose  that  an  A.  of 
S.  as  to  forms  of  process  should  upset  the  statute  law  of  the  land,  and  farther 
limit  the  three  years  of  prescription  by  a  term  so  indefinite  as  *^  forthwith,*^  and 
place  this  important  diligence  at  the  mercy  of  Sheriff  Court  Officers — a  class 
which  has  never  stood  very  high  in  exactness  of  procedure.    In  the  very  next 
I.,  the  more  imperious  word  ^^  shall**  takes  the  place  of  the  modi6ed  term 
^*  miuf,'*  requiring  the  name  of  the  pursuer's  procurator  to  be  marked  on  the 
hack  of  the  service  copy  of  the  summons.    This  operates  as  a  check  on  leeal 
poachers,  and  gives  a  defr.  an  opportunity  of  settling  the  case  before  being  called 
in  court.    The  Sheriff  of  Stirlingshire  held  the  omission  of  this  indorsation  to  be 
£ital.    The  Court  of  Session  reversed,  and  remitted  to  impose  a  fine  of  5s  on 
the  pursuer,  but  found  the  defr.  entitled  to  expenses.    Lord  President  Hope 
remarked — *^  There  is  a  great  difference  between  this  case  and  a  prohibitory  Act 
of  Parliament.    Where  an  Act  expressly  prohibits  a  thing  from  being  done,  a 
nullity  is  the  consequence  if  it  be  done.    But  where  we  merely  enjoin  a  thing 
to  be  done,  it  lies  with  the  Court  to  say  what  is  to  be  the  effect  if  not  done.** 
Buchanan  r.  Yule,  24th  Jan.  and  22d  May,  1822,  10  S.,  235,  555;  b  D.  k 
And.,  27,  294. 

RENFREWSHIRE  SHERIFF  COURT,  PAISLEY-^heriff  Cowan. 

Carbuth  V,  Taylor. — Nov.  26. 

Debts  Recovery  Act  1867 — Cash  Advances. 

In  this  case,  under  the  Debts  Recovery  Act  1867,  defr.  pleaded  that  the 
case  was  not  competent  under  the  Act,  being  a  claim  for  repayment  of  cash 
advances.  The  S.S.  found  that  the  action  is  brought  against  defr.  as  a  vitioua 
iatromitter  with  the  estate  of  his  late  father,  for  repayment  of  ;£18  odds,  being 
the  balance  remaining  unpaid  of  ;£20  sterling  advanced  by  pursuer  to  the 
said  T.  T.  with  interest,  the  said  sum  being  also  contained  in  a  promissory  note 
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granted  to  pmsner  by  tbe  present  defir.  and  two  other  parties  who  are  not 
resident  within  this  county;  that  this  daim,  being  tmly  for  repayment  of  cash 
adyances,  does  not  fall  under  the  Act.  Therefore  assoilzies,  etc.  Note — "  Drum^ 
mond,  1740,  M.  5858,  and  Tver,  1827,  5  S.  802,  seem  to  be  conclusiye  on  the 
point  raised  in  this  case,  and  it  does  not  appear  to  me  that  the  omission  of  the 
words  Hhat  are  not  founded  on  written  obligation'  affects  this  case.  In 
neither  of  the  cases  referred  to  does  the  decision  appear  to  have  turned  upon  the 
debts  being  constituted  by  writing.  Certainly  in  the  case  of  Drummond  no 
such  point  occurred,  and  it  is  doubtful  whether  it  was  raised  in  Ker,  Cash 
advances  are  quite  different  from  merchants*  accounts,  which  is  the  only  one 
of  the  enumerated  classes  of  cases  to  which  it  was  contended  that  they  boro 
any  similarity." 
Act, — Allan  Kirkwood, Alt, — David  Semple. 

ROSS-SniRE  SHERIFF  COURT— TAIN.-Sherifis  Cook  and  Taylob. 

CoMKSRCiAL  Bank  v,  M^Lbkkan. — Oct.  19. 
Bank-^Account  Current, 

In  an  action  at  the  instance  of  a  bank  against  a  customer,  the  account  founded 
on  commenced  with  an  item  "by  balance"  due  on  a  previous  account: — Held 
that  it  was  unnecessary  to  give  the  particulars  of  a  previous  account.  Deft, 
pleaded  that  a  sum  charged  was  the  amount  of  an  acceptance  paid  by  the  pur- 
suers to  another  bank  without  any  order  from  him: — Circumstances  under  wnich 
the  plea  repelled. 

At  the  last  annual  balancing  of  the  Commercial  Bank,  the  bank  were  debtors 
of  a  customer,  who  kept  an  account  current,  and  to  whom  a  copy  of  his  account 
was  sent  in  the  usual  way.  He  wrote  a  letter  acknowledging  the  correctness  of 
the  account.  Afterwards  he  operated  on  it,  and  the  bank  paid  a  bill  due  by 
him  to  another  bank,  and  passed  the  amount  to  his  debit,  thereby  leaving  his 
account  overdrawn.  In  an  action  for  payment  of  the  over-draft,  stating  the 
account  as  from  the  last  balance,  and  beginning  with  an  item  "  by  balance,*'  the 
S.  S.  (2d  Oct.)  decerned  against  the  defr.  He  said  in  a  Note — "  The  defences 
resolve  themselves  into  two— 1st,  That  the  account  annexed  to  the  summons 
commences  with  the  balance  due  on  a  previous  account,  the  particulars  of 
which  are  not  given ;  and  2dly,  That  a  sum  of  «£50,  charged  in  the  account 
against  defr.,  is  the  amount  of  an  acceptance  of  his,  paid  by  the  pursuers  to 
another  bank,  without  any  order  from  him. 

^*  1.  If  the  charge  in  the  account  against  the  defr.  commenced  with  a  balance 
from  a  former  account,  there  would  be  reason  in  his  plea  that  the  account  bringing 
out  the  balance  ought  to  have  been  given  in  detail,  but  this  is  not  the  case. 
The  whole  charge  consists  of  two  items  specified,  and  the  interest  on  them ; 
and  the  balance  on  the  former  account  is  a  sum  with  which  the  pursuer  is  cre- 
dited as  due  to  him.  It  was  quite  open  to  him  to  aver  that  the  former  bal- 
ance so  credited  to  him  ought  to  have  been  larger,  and  to  call  for  production 
of  the  former  account  to  make  good  his  statement;  but  he  has  made  no  such 
averment.  Defr.  cannot  say  that  he  does  not  know  whether  the  former  balance 
cradited  to  him  is  correct  or  not.  His  letter  shows  that  he  knows  the  state  of 
his  account. 

^^2.  The  defr.  does  not  dispute  his  liability  for  the  amount  of  his  acceptance, 
which  they  paid  for  him,  and  placed  to  his  debit.  His  liability  was  expressly 
admitted  at  the  hearing,  bat  his  contention  was  that  the  action  ought  to  have 
been  founded  on  the  bill  itself,  instead  of  entering  the  amount  in  bis  current 
account,  and  suing  on  it.  The  S.  S.  thinks  the  pursuers  have  adopted  the  right 
course.  It  was  because  defr.  had  his  account  with  them  they  paid  his  bill 
when  presented,  and  it  is  the  universal  practice  of  bankers,  so  paying  a  custo- 
mer's bill,  to  enter  the  amount  to  his  debit  in  account  as  cash,  holding  the 
retired  bill  as  voucher." 

On  appeal,  the  Sheriff  (Oct.  19),  adhered,  without  calling  for  an  answer  to 
the  reclaiming  petition. 
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The  defr.*g  letter  c^  Nov.  15, 1866,  was  in  process,  acknowledging  that  all 
aocoonts  between  him  and  the  bank  were  qnite  correct.  :  ^^  He  must  have  known 
then  the  state  of  the  account;  and  when  an  account  was  rendered  to  him,  with 
a  balance  put  to  his  credit,  as  at  Oct.  31, 1866,  and  showing  no  operations  to 
alter  or  affect  it  until  March  following,  defr.  could  not  but  know  whether  the 
balance  was  correct  or  not.  He  does  not  now  say  that  it  is  incorrectly  stated, 
and  the  S.  is  of  opinion  that  he  must  be  taken  as  admitting  its  accuracy,  and 
that  he  could  have  been  liable  to  be  so  dealt  with,  even  if  the  balance  had  hap- 
pened to  be  the  other  way,  and  had  been  entered  to  the  debit  of  defr.  The 
case  is  quite  different  from  that  of  a  claim  by  the  pursuers  in  the  sequestration 
of  the  defr.,  had  he  been  a  bankrupt.  In  that  case  the  pursuers  would  have  had 
to  do  with  parties  knowing  nothing  of  the  previous  state  of  accounts  between 
them  and  defr.,  and  an  acconnt  commencing  with  a  balance  might  have  been 
objectiouable.  The  items  on  the  charge  side  of  the  account,  which  turn  the 
balance  against  the  defr.,  are  not  disputed,  and  are  fully  vouched  by  his  own 
writ.  But  the  second  of  these  items  is  the  defr.'s  acceptance  for  £50,  which  the 
ponners  paid  on  his  account,  and,  as  the  defr.  alleges,  without  his  authority. 
It  may  be  so,  and  it  rather  appears  that  it  was  so.  The  pursuers  do  not  say 
that  they  were  specially  authorised  by  the  defr.  to  pay  the  bill,  and  as  it  is  not 
made  payable  at  the  Commercial  Bank,  the  pursuers  had  not  the  authority  to 
pay  il,  which  might  have  been  Implied  had  it  been  made  payable  within  their 
otfioe.  But  all  that  follows  from  that  is,  that  the  pursuers  paid  the  bill  at  some 
risk  to  themselves,  over  and  above  any  risk  arising  from  the  fact  that  when  they 

Kid  it,  they  had  no  funds  of  the  defr.'s  in  their  lumds.  It  might  possibly  have 
ppened,  that  although  defr.  was  the  true  debtor  in  the  bill  ex  facie  of  the 
document,  he  had  some  good  defence  against  any  demand  upon  it,  and  in  that 
case  the  pursuers  paying  the  bill,  not  as  indorsees,  but  as  the  bankers  and  agents 
of  the  defender,  might  have  been  exposed  to  some  hazard.  But  defr.  does  not 
pretend,  either  in  his  minute  of  defence,  or  in  the  reclaiming  petition,  that  he 
was  not,  as  the  document  bears,  the  true  debtor  in  the  bill,  and  he  appears 
ezpresBly  to  have  admitted  that  he  was  so  in  the  debate  before  the  S.  S.  Jf  so, 
the  bank  did  defr.  a  favour,  when,  without  any  funds  of  his  in  their  hands,'  they 
paid  his  acceptance  to  save  his  credit,  and  he  is  now  beyond  doubt  k'able  to 
reimbone  them.  The  action  is  quite  correctly  brought,  not  upon  the  bill,  but 
for  the  balance  on  the  account  betwixt  the  parties.  The  bill  was  taken  out  of 
the  circle  and  paid  by  pursuers  for  defr.,  the  proper  debtor,  and  is  extinguished 
to  all  intents  and  purposes,  except  as  a  voucher  of  a  payment  made  by  pursuers 
for  defr.  Had  pursuers  brought  their  action  upon  the  bill,  defr.  would  have 
had  a  mach  more  plausible  diUtory  defence  than  be  now  has.^' 
Act. — Alex,  Forhes.^''-'^AU. — Munro  Sf  M'Leay, 

LANARKSHIRE  SHERIFF  COURT,  GLASGOW--Sheriflfe  H.  G.  Bell 

and  Jambs  Galbraith. 

Campbell  v.  Pickford  &  Co. — Nov,  13. 

Carrier^  Act,  1  Will  /F.,  cap.  6,  s.  1 — Damage  to  **  Engravings,"^  ^c. 

A  Question  arose  in  this  case  as  to  whether  certain  goods  damaged  in  convey- 
ance from  Nottingham  to  Glasgow  were,  in  the  sense  of  the  Act,  engravings  or 
pictares.  The  S.  S.  (Feb.  4, 1867)  found  that  this  action  was  raised  for  £24  5s 
lOd,  the  value  of  goods  described  in  the  summons  and  relative  schedule  as  copies 
and  parts  of  *^  The  Grammar  of  Ornament,"  and  a  division  and  parts  of  ^*  The 
Circle  of  Science,"  and  including  incidental  charges  amounting  to  10s  lOd,  which 
goods  were,  2d  of  May,  1866,  entrusted  to  defrs.  as  common  carriers,  for  convey- 
ance by  them  to  pursuer  from  Nottingham  to  Glasgow:  that  the  pursuer  alleged 
that  the  goods  were  in  transit  destroyed  or  rendered  useless  to  him  by  the  negli- 
gence of  defrs.,  or  those  for  whom  they  were  responsible.  The  defence  was  that 
the  goods  were  not  so  damaged,  and  that  they  were  insufficiently  packed,  and, 
ftparatim,  that  the  work  called  in  the  account  "The  Grammar  of  Ornament," 
ia,  ia  the  89099  of  the  Carriers*  Acts,  an  engraving  or  picture,  and,  in  respect  that 
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the  pomier  did  not  allege  that  its  valae  waa  declared,  he  was  not  entitled  to 
recover  for  its  loea  from  defra.:  that  the  whole  goods  were  delivered  to  d^rs.  in 
good  order,  and  that  they  were,  while  in  poaseaBion  of  defn.  or  their  agent,  in 
transit  so  damaged  as  to  be  totally  lost  to  pursuer;  that  the  four  copies  and  one 
part  of  ^^  The  Grammar  of  Ornament,"  valued  and  invoiced  to  the  pursuer  at 
£21  Ss  6d,  were  pictures  in  the  sense  of  the  Carriers*  Act;  that  their  admitted 
value  was  above  £10,  and  that  it  was  not  proved  or  alleged  that  their  value 
was  declared  to  defrs.,  and  that  therefore  defrs.  were  not  liable.  Deducting 
the  alleged  value  of  this  book,  and  certain  other  items,  the  S.  S.  found 
pursuer  entitled  to  decree  for  only  £2  6b  4d.  He  said  in  a  Note: — **The 
only  question  of  moment  is  whether  *  The  Grammar  of  Ornament  *  falls  under 
the  category  of  pictures  or  of  books.  The  volumes  have  been  examined  by  the 
S.  S.  lltey  consist  of  beautifully  coloured  ornamental  designs,  with  here  and 
there  a  little  letterpress  interspersed  by  way  of  explanation.  It  seems  to  the 
S.  S.  immaterial  in  what  form  or  shape  pictures  or  engravings  are  sent,  whether 
singly  or  bound  together  as  the  leaves  of  a  book  are  bound.  So  long  as  the 
subject-matter  of  the  work  is  the  pictorial  or  engraved  part,  that  work  ia  sub- 
stantially within  the  category  of  pictures  or  engravings.  If  the  {Hctures  were 
illustrative  of  the  letterpress,  instead  of  the  letterpress  being  a  mere  adjunct  of 
the  pictures,  the  S.  S.  would  hold  the  production  to  be  a  literary  work.  Here 
the  volumes  are  in  reality  made  up  of  a  vast  number  of  pictures  bound  book  wise.'* 

The  Sheriff  altered  (13th  Nov.),  and  found  in  regara  to  the  question  under 
the  Carriers*  Act,  **  that  the  work  called  ^  The  Grammar  of  Ornament  *  contains 
a  series  of  coloured  designs  of  house  and  other  decorations,  and  that  as  such  they 
are  *•  engravings '  or  *•  pictures '  in  the  sense  of  the  Carriers*  Act,  and  that  not 
having  been  declared  at  the  time  of  delivery,  the  pursuer's  claim  for  damages 
cannot  be  sustained:  Finds  that,  by  section  1  of  the  Act  commonly  known  aa  tiie 
Carriers*  Act,  1  Will.  IV.,  cap.  68,  it  is  enacted  that  no  common  carrier  by  land 
for  hire  shall  be  liable  for  the  loss  of,  or  injury  to,  certain  articles  therein  enu- 
merated, if  the  value  of  such  article  or  articles  when  delivered  to  the  carrier  ahidl 
exceed  the  sum  of  £10,  unless  the  value  and  nature  of  the  article  be  declared  by 
the  sender,  and  an  increased  charge,  or  engagement  to  pay  the  same,  be  accepted 
by  the  receiver  of  the  parcel:  Finds  that  among  the  articles  so  enumerated  are 
'paintings,*  *  engravings,'  'pictures,*  but  books  are  not  enumerated:  Finds  it  ad- 
mitted by  the  pursuer  that  no  declaration  was  made  when  the  box  in  question 
was  sent  that  it  contained  paintings  or  engravings;  but  it  is  proved  that  a  label 
was  put  upon  it  over  the  address,  containing  the  words,  '  books,  with  care  :* 
Finds  that  in  point  of  fact  the  box  did  contain  books,  and  did  not  contain  paint- 
ings, engravings,  or  pictures,  in  the  sense  of  the  Act,  which  it  was  necessary  to 
declare  in  order  to  preserve  recourse  against  the  carrier  for  damage:  Therefore, 
and  under  reference  to  the  annexed  Note,  repels  the  said  defence:  Finds  the 
defenders  liable  to  the  pursuer  in  the  whole  sum  sued  for,  less**  certain  sums 
disallowed  as  consequential  damage. 

The  S.  says  in  a  Note: — ^The  Carriers*  Act,  in  order  to  have  effect  given  to  it, 
must  be  pleaded,  and  it  was  argued  for  pursuer,  that  as  defrs.  had  failed  to  prove 
that  they  had  put  up  in  their  office  or  receiving  house,  as  required  by  s.  2,  a 
table  of  their  increased  rates  of  charge  for  carrying  the  goods  specified  in  the  Act, 
they  could  not  claim  its  protection.  This  is  a  mistake,  for  (Chitty,  Law  of  Car- 
riers, p.  61,)  "  even  if  such  a  notice  is  not  stuck  up,  the  person  sending  goods 
which  fall  under  the  Act  must  declare  their  nature  and  value  before  he  can  make 
the  carrier  liable,  the  absence  of  the  notice  having  no  other  effect  than  depriv- 
ing him  (the  carrier)  of  making  an  extra  charge."  The  pure  question,  therefore, 
comes  up  whether  Wheatly  the  wholesale  stationer  at  Nottingham,  who  sent  the 
box  on  pursuer's  order,  was  bound  to  intimate  to  defrs.  that  it  contained  *\engrav- 
ings"  or  *•*•  pictures.*'  Defrs.  have  not  pleaded  that  it  contained  ''  paintings.'* 
The  question  is  nice,  but  the  Sheriff  cannot  arrive  at  the  view  taken  by  the  S.  S. 
It  appears  extremely  doubtful  that  the  delineations  produced  by  chromo-litho- 
graphy,  an  art  unknown  at  the  passing  of  the  Carriers'  Act,  can  be  held  either 
engravings**  or  ''pictures**  as  uudeiBtood  in  the  reign  of  William  IV.    They 
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can  biffdly  be  held  ^'enffravings,*'  because  they  are  not  prodaoed  by  catting  with 
sharp  tools  into  a  metaltic  or  other  plate,  and  taking  impressions  from  it,  but 
are  obtained  by  a  different  process  altogether,  from  stones  on  which  the  design 
is  in  the  first  instance  laid  down,  and  accordingly  engravings  and  lithography 
are  recognised  as  different  arts.  Neither  can  the  illustrations  be  properly  des- 
oibed  as  '*  pictures;^*  first,  because  these  are  generally  understood  to  be  works 
direct  from  the  hand  of  the  artist  who  executed  them,  whilst  a  chromo-lithograph 
is  at  the  best  a  copy  mechanically  obtained  upon  paper  of  what  the  artist  origin- 
aUy  delineated  upon  stone;  and,  second,  because  both  the  original  drawing  and 
the  copy  are  merely  the  representation  of  some  ornament  or  group  of  ornaments, 
and  do  not  possess  the  ordinary  characteristics  of  a  *^  picture/*  But  indepen- 
dent of  the  above  special^,  the  Act  was  meant  to  apply  to  the  sending  of  paint- 
ings, pictures,  or  engravings  by  themselves  as  distinct  objects  of  value.  In 
naming  them  it  would  have  been  easy  to  say  ^'  whether  contained  in  books  or 
otherwise,^'  but  that  was  not  done.  When  sent  separately  they  may  be  unique, 
and  may  amount  to  many  hundred  pounds  in  value.  When  sent  in  books,  of 
which  they  constitute  a  bona  fide  part,  and  only  a  jyart,  they  are  simply  dupli- 
cates of  many  others  which  are  in  every  copy  of  the  same  edition.  When  dam- 
age ensues,  it  may  be  extremely  difficult  to  say  how  much  of  it  refers  to  the 
illustrations,  how  much  to  the  letterpress,  and  it  may  be  equally  difficult  to  de- 
tennine  how  much  the  statutory  amount  of  £10  was  exceeded  in  the  value  of  the 
illustrations  alone.  In  the  present  instance,  on  looking  through  the  damaged 
volames,  it  appears  to  be  more  the  binding  and  the  letterpress  that  hava  suffered 
than  the  plates.  Each  copy  of  the  work  sells  for  £5  5s,  and  each  copy  is  a  com- 
posite article,  consisting  of  letterpress,  binding,  and  illustrations.  How,  then, 
are  the  separate  value  of  the  illustrations,  and  the  separate  amount  of  damage 
done  to  them  to  be  got  at  apart  from  the  book  itself  ?  It  is  called  *^  The  Gram- 
mar of  Ornament,*'  the  letterpress  is  descriptive  of  the  iUustrations,  and  without 
it  the  ktter  could  not  be  so  well  understood,  and  if  imperfectly  understood,  they 
are  of  course  much  less  valuable.  The  S.  S.  says  that  if  the  pictures  were  iUus- 
trative  of  the  letterpress,  he  ^^  would  hold  the  production  to  be  a  literary  work," 
and  a  ^^  literary  work,"  whatever  its  value,  need  not  be  declared.  The  Act  is 
construed  strictly  against  the  carrier.  In  all  the  cases  under  it,  in  reference  to 
pictures,  paintings,  or  engravings,  they  were  sent  by  themselves.  The  point  as 
to  illustrated  books  never  seems  to  have  been  raised.  In  the  case  of  Mayhew 
(6  C.  &  P.  58),  Tindal,  C.  J.,  kid  it  down  that  in  construing  the  word  ^*  furs,** 
as  used  in  the  statute,  it  must  be  held  to  refer  to  articles  *^  made  entirely  of  fur, 
and  not  to  articles  in  which  there  is  only  a  portion  of  fur."  By  parity  of  reason- 
ing, ^*  pictures  **  and  *^  engravings,**  must  be  held  to  refer  to  them  when  separate 
and  distinct,  and  not  to  ba)k8  in  which  pictures  or  engravings  are  mixed  up  with 
letterpress. 

PERTHSHIRE  SHERIFF  COURT,  PERTH— Sheriflfa  Taw  and 

Barclay,  LLD. 

A.  B.  AND  Husband  r.  C.  D. — Oct,  5. 

Reparation — Slander — Veritas — Privilege. 

Action  of  damages  agst.  an  elder  of  a  Free  Kirk  for  slander,  consisting  in 
•tatoments  that  the  pr.  in  passing  the  plate  at  the  church  door  had  on  three 
several  occasions  abstracted  silver  money.  Defence — Veritas  and  privilege,  as 
ss  an  official  of  the  church.  Circumstances  in  which  defr.  assoilzied  without 
expenses. 

The  circumstances  appear  from  the  following  abridged  Interlocutors.  The 
S.  &  (May  7,  1867)  finds,  as  matters  of  fact,  1st,  The  female  pr.  and  her 
bosband  were  at  the  time  members  of  the  Free  Church  congregation  of  E.;  2d, 
The  defr.  was  senior  member  of  the  session  of  the  said  congregation;  Sd,  The 
^r.  on  the  occasions  libelled,  as  senbr  elder  and  as  authorised  by  the  minister 
aod  other  elden,  and  in  their  presence,  and  on  both  occasions  in  presence  of  the 
female  pr.,  and  on  the  second  occasion,  in  presence  of  her  husband  and  her  two 
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brothen,  did,  in  8al)8tftnoe,  nae  the  words,  or  nmilar  irords,  or  make  the  charge, 
or  express  the  suspicions  set  forth  in  the  libel:  bnt  on  the  second  occasion  the 
meeting  took  place  at  the  request  of  the  pr.  or  her  brother;  4th,  The  defr.  has 
failed  to  establish  the  charge  embodied  or  implied  in  the  words  so  spoken :  but, 
Finds  there  is  no  evidence  that  the  words  spoken  and  the  charge  therein  con- 
tained or  implied  were  spoken  and  made  maliciously:  therefore,  and  under  the 
whole  surrounding  circumstances,  Finds  that  the  words  so  spoken  were  in  dis- 
charge of  duty,  and  as  such  were  privileged;  assoilzies:  Finds  defir.  entitled  to 
expenses. 

Note. — ^The  pr.  and  the  defr.  are  both  members  of  a  particular  congregation 
and  the  same  Christian  church,  and  are  bound  by  its  rules  and  regulations  in  all 
matters  of  discipline.  Defr.  with  his  minister  and  brother  elders  appear  to 
have  acted  with  great  delicacy.  Had  any  of  them  gone  industriously  and 
publicly  to  scatter  abroad  their  suspicions,  no  privilege  arising  from  their  official 
superintendence  could  have  shielded  them  from  the  consequences.  But  they 
sent  a  private  message  for  an  interview  with  the  pr.  It  might  have  been  as 
well  that  her  husband  had  been  included  in  the  invitation.  The  defr.  at  the 
meeting  was  merely,  as  senior  elder,  the  spokesman  or  mouth-piece  of  the  minis- 
ter and  his  brother  elders.  They  by  their  presence  and  acquiescence  were 
identified  in  making  the  charge  with  the  deir.,  more  especixJiy  that  some  of 
them  were  the  officiating  elders  whose  suspicions  were  first  aroused,  and  with 
whom  the/ama  had  its  origin. 

The  argument  forcibly  maintained  at  the  debate  by  the  solicitor  for  the  pr. 
was,  that  defr.  had  no  privilege  or  excuse  because  the  two  meetings  were 
not  regularly  constituted  sessions  with  a  minuted  record,  so  as  to  enable  the 
female  pr.,  in  case  of  an  adverse  decision,  to  appeal  to  a  higher  eodesiastical 
tribunal.  There  might  have  been  some  colour  and  weight  in  this  plea  if  the  pr. 
and  her  friends  had  insisted  on  the  session  taking  up  the  matter  with  all  due 
formality,  and  if  they  had  declined  so  to  do.  But  the  pr.*8  threat  was  at  once 
to  appeal  to  the  Civil  Court.  Had  the  session  taken  up  the  matter  more 
formally  it  might  have  founded  the  plea  that  they  had  done  wrong,  and  were 
now  seeking  to  amend  their  wrong  when  too  late. 

It  cannot  be  supposed,  in  the  management  of  any  church  or  incorporation,  that 
a  party  acting  in  good  faith  in  discharge  of  duty  with  another  member  is  to  be 
held  liable  to  the  pains  of  shmder  unless  he  can  fully  establish  the  ground  and 
truth  of  his  suspicion.  The  tendency  of  sound  morals  is  to  originate  such  a 
matter,  first,  personally  and  privately,  with  the  suspected  individual,  before 
making  it  a  matter  of  investigation  by  the  social  body,  either  political  or 
ecclesiastical.    Such  procedure  has  the  highest  sanction. 

On  the  proof  there  can  be  no  doubt  that  there  did  exist  grave  grounds  of 
suspicion  against  the  pursuer  requiring  explanation  and  invoBtigation,  though, 
perhaps,  the  mode  in  which  it  was  gone  about,  though  intended  to  be  lenient, 
might  not  be  the  most  formal  or  even  the  most  prudent.  But,  on  the  other 
hand,  there  is  certainly  no  evidence  on  which  the  pursuer  could  have  been 
convicted  by  any  court,  criminal,  ecclesiastical,  or  civil.  It  may  be  added  that, 
on  the  regular  minute  of  session,  of  26th  Nov.,  declining  to  the  pursuer  in 
the  meantime  her  certificate  of  church  membership,  she  had  her  appeal  to  the 
presbytery  which  would  at  once  have  brought  the  matter  to  an  issue. 

The  rules  of  the  Free  Church,  in  matters  of  discipline,  were  not,  in  this  case, 
made  matter  of  evidence,  but  were  recognised  in  Gibb  v.  Barron^  let  July,  1859, 
31  Jurist  613,  as  being  the  same  as  that  of  the  National  Church,  namely — ^the 
Westminster  Confession  of  Faith.    The  case  cited  is  a /or/tort  of  the  present. 

Lord  Camfbell,  in  Harrison  v.  Buik^  25,  L.J.,  Q.B.  25,  defines  privilege  to 
apply  to  *^  A  communication  made,  bonafide^  upon  any  subject  matter  in  which 
the  party  communicating  had  an  interest,  or  in  reference  to  which  he  has  a  duty^ 
although  it  contains  criminatory  matter  which,  without  this  privilege,  would  be 
slanderous  and  actionable."  A  contrary  rule,  which  rendered  persons  iii 
discharge  of  duty  liable  in  damages  for  all  words  spoken,  the  truth  of  which 
they  cotdd  not  fdly  establish,  would  be  to  paralyse  the  right  performance  of 
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dotf,  and  to  occasion  greater  injury  to  the  intereets  of  society  at  large  than  even 
an  ill-foonded  charge  can  e^er  do  individual  damage. 

On  an  appeal  the  Sheriff  (Tait)  affirmed  the  findings,  in  fact  and  law,  contained 
in  the  Interlocutor  appealed  from,  and  assoilzied  the  defr.,  and  to  that  extent 
dismisBed  the  appeal:  but  in  respect  that  the  defr.,  in  his  revised  defences, 
Article  5th,  not  only  states  that  *^  he  was  informed  and  believed,"  but  adds, 
^^and  avers"  that  the  female  pursuer  took  money  from  the  plate,  which 
averment  he  has  completely  failed  to  substantiate,  found  the  d^.  not  entitled 
to  expenses. 

Note. — ^Tbe  Sheriff  thinks  the  pursuer  cannot  be  blamed  for  having  brought 
this  action  as  a  means  of  vindicating  her  character.  No  doubt  the  defr.  acted 
not  maliciously,  but  in  the  bona  fide  belief  that  he  was  performing  his  duty,  and 
he  is  therefore  properly  assoilzied.  It  was,  however,  unnecessary  for  his  defence, 
that  he  should  aver  the  truth  of  the  accusation  against  the  pursuer.  It  was 
Bofficient  that  he  had  reasonable  grounds  for  believing  it.,  and  acted  bona  fide 
npon  such  belief;  and  the  Sheriff  agrees  with  the  S.  S.  in  thinking  that  the 
whole  circumstances  tend  to  the  conviction  that  a  mistake  had  taken  place. 
There  is  one  point  in  which  the  defr.  appears  to  have  acted  imprudently.  He 
states  that  on  making  enquiry  of  two  of  the  pursuer's  neighbours  as  to  her 
character,  he  told  them  the  reasons  why  he  made  the  enquiry,  that  is,  he  told 
them  of  the  accusation.  This  was  unnecessary;  and  the  defr.  might  have 
known  that  an  injunction  not  to  report  the  story  is  not  always  an  effectual 
method  of  preventing  the  spreading  of  a  scandal.  This  is  an  additional  reason 
for  not  finding  the  defr.  entitled  to  expenses. 

AcL—Skeete. Alt.  M'Ldah. 


NuiSAHCK — River — Local  Board  of  Health, — ^Bill  to  restrain  a  Local 
Board  of  Health  firom  discharging  sewage  into  their  river.  Malins,  Y.C, 
finding  that  pit.  sustained  no  material  injury,  and  that  the  nuisance,  if  any, 
had  been  to  a  great  extent  abated  since  the  filing  of  the  bill,  dismissed  the 
hUl,  without  costs.  In  cases  of  this  class,  where  important  public  interests 
are  involved,  such  as  the  improvement  of  the  drainage  of  a  town,  the  Court 
will  protect  the  private  rights  of  the  individual  if  i^ected  in  any  material 
d^ree,  but  will  have  regard  to  the  nature  and  extent  of  the  alleged  injury 
or  nuisance,  and  to  the  balance  of  inconvenience. — Lillywkite  v.  Trimmer^ 
36  L.  J.  Ch.  525. 

Interest — Legacy — Trust, — ^Testatrix  gave  property  to  which  she  was 
contingently  entitled  to  a  trustee,  declaring  "that  as  soon  as  proceedings 
in  law  and  equity  shall  be  terminated,  and  the  same  property  shall  come 
into  his  possession,  he  shall  pay  £2000  to  each  of  my  brothers  and 
sisters:*' — Held,  by  L.  K  J.,  that  that  was  not  a  general  direction  to  pay  a 
l^ey,  bnt  a  direction  by  way  of  trust  to  distribute  a  trust  fund  on  an 
event  which  might  not  happen  for  some  time  after  the  death  of  the  tes- 
tatrix, and  that  interest  did  not  begin  to  run  on  these  legacies  till  the  ter- 
mination of  the  proceedings  in  law  and  equity. — In  re  EUanor  Lord^s 
ataie  (Lard  v.  Lard),  36  L.  J.  Ch.  533. 

JuRiSDicnoK — Injunction  to  restrain  application  to  Parliament, — The 
Court  has  jurisdiction  to  restrain  by  injunction  an  application  to  Parlia- 
ment, but  it  is  extremely  difiicnlt  to  conceive  any  case  in  which  it  would 
be  proper  to  exercise  that  jurisdiction.    A  railway  co.,  in  consideration  of 
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a  landowner  withdrawing  his  opposition,  agreed  to  pnrchase  his  land,  and 
the  agreement  was  embodied  in  an  Act  of  Parliament  The  co.  being  after- 
wards desirous  of  abandoning  their  line,  gave  notice  to  him  of  their  inten- 
tion to  apply  to  Parliament  for  an  Act  repealing  the  sec.  of  the  Act  which 
confirmed  the  agreement  Injunction  to  restrain  the  application  refused. — 
SteeU  V.  N.  Melr.  Ry.  Co.,  36  L.  J.  Ch.  540. 

FoBEioK  JuDOMBKT. — ^A  British  ship  mortgaged  to  the  pits,  in  England, 
went  to  New  Orleans.  Defts.,  British  subjects,  brought  actions  for  debt 
against  the  mortgagor  in  the  Courts  of  Louisiana,  which  refuse  to  recognise 
a  mortgage  of  chattels  without  delivery  of  possession,  and  having  obtained 
writs  of  attachment  against  his  goods,  they  seized  the  ship.  In  order  to 
free  the  ship,  pits,  gave  to  defts.  bonds  to  secure  their  mortgagors'  debt  to 
defts.  They  afterwards  filed  a  bill  to  restrain  defts.  from  proceeding  on 
the  bonds.  Demurrer  to  the  bill  allowed,  by  Wood,  V.C.  It  was  not  so 
inequitable,  that  English  merchants  residing  in  Louisiana  should  put  in 
force,  as  creditors,  the  same  remedies  which  other  persons  there  had,  that 
they  should  be  restrained  from  doing  so. — Liverpool  Marine  Credit  Co, 
(Lim.)  V.  Hunter,  36  L.  J.  Ch.  567. 

Nuisance — Riparian  Owner. — Suit  for  injunction  to  restrain  defts.  from 
fouling  waters  of  a  river.  Pits,  were  occupiers  of  printworks  on  the  stream, 
and  also  owners  of  a  piece  of  land  on  its  banks,  which  they  had  bought 
from  defts.,  or  the  persons  under  whom  they  claimed.  Defts.  were  owners 
of  dyeworks  up  the  stream,  at  a  place  where  such  works  had  formerly  been 
carried  on  to  a  smaller  extent,  but  had  been  given  up  for  more  than  twenty 
years.  Wood,  V.C,  granted  injunction  as  craved  generally: — Held,  per 
Chelmsford,  C,  that  defts*.  authors,  by  giving  up  the  works  for  so  many 
years,  had  lost  any  right  they  might  have  had  to  foul  the  stream,  but  that 
the  increased  size  of  defts*.  works  would  have  made  no  difference.  Where 
there  is  a  prescriptive  right  to  a  riparian  easement,  the  user  which  originated 
the  right  must  aLso  be  its  measure,  and  the  easement  cannot  be  enhurged  to 
the  prejudice  of  any  other  person.  A  nuisance  cannot  be  justified  by  the 
existence  of  other  nuisances  of  a  similar  character,  if  it  can  be  shown  that 
the  inconvenience  is  increased  by  the  nuisance  complained  o£  The  ques- 
tion of  the  abandonment  of  a  prescriptive  right  is  one  of  intention,  to  be 
decided  upon  the  facts  of  each  particular  case.  The  mere  suspension  of  the 
exercise  of  the  right  does  not  prove  conclusively  the  intention  to  abandon 
it;  but  a  long-continued  suspension  may  require  the  person  claiming  the 
right  to  show  some  indication  of  an  intention  to  preserve  it  The  pits.,  as 
it  appeared,  had  arranged  with  the  owners  of  land  higher  up  the  stream  to 
obtiin,  and  had  for  some  years  obtained  and  used,  water  flowing  through 
pipes  laid  down  in  the  lands  of  the  said  upper  owners;  but  as  they  did  not 
prove  the  time  when  they  began  to  use  thia  artificial  supply,  Hetd,  rev.  dec. 
of  Wood,  Y.C.,  that  they  were  not  entitled  as  riparian  owners  to  restrain 
in  respect  of  such  user  the  fouling  of  the  water  entering  the  pipes  from 
works  higher  up  the  stream.  As  to  the  land  purchased  from  defts.,  there 
had  been  no  express  reservation  of  the  right  to  foul  the  stream,  and  none 
could  be  implied,  even  although  the  pits,  might  have  bought  the  land  with 
the  intention  of  setting  up  this  right  Bill  dismissed,  quoad  water  flowing 
past  pits*,  works,  but  injunction  granted  as  to  the  water  which  flowed  past 
the  piece  of  land — Crouley  v.  LightowUr,  36  L.  J.  Ch.  584. 

Marine  Insubance — Concealment. — Pit  employed  K.,  as  his  agent  at 
Smyrna  in  buying  and  shippping  goods  to  him  at  Liverpool,  at  a  salary  of 
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jESOO  a  year.  R  purchaaed  for  pit,  and  shipped  a  cargo  of  madder  roots. 
The  ship  sailed  from  Smyrna  on  Jan.  21,  and  was  wrecked  on  the  23d,  the 
caigo  hecoming  a  total  loss.  Upon  Jan.  12,  B.  wrote  to  pit,  forwarding 
invoice  and  weights  of  shipments,  and  on  the  19th,  sending  the  bill  of 
lading.  On  the  morning  of  the  24th  he  heard  of  the  loss,  and  on  the  26th, 
the  first  post  day,  he  wrote  to  pit  the  letter  containing  the  following  pas- 
sages— **  I  hope  to  goodness  you  are  fully  insured,*'  and  "  I  did  not  dare 
telegraph  you,  for  once  you  had  the  intelligence  on  hand  you  were  prevented 
from  assuring."  He  purposely  refrained  frY)m  telegraphing,  in  order  that 
pit  might  insure.  On  the  31st,  after  the  receipt  of  the  letters  of  the  12th 
and  19th,  but  before  receiving  the  letters  of  the  26th,  pit  gave  instructions 
for  insurance  of  the  cargo  with  the  company  of  which  deft,  was  chairman. 
The  slip  for  an  insurance,  "  lost  or  not  lost,"  was  signed  on  that  day,  there 
being  no  fraud  or  undue  concealment  by  pit  of  a  material  fact  within  his 
own  personal  knowledge: — Held,  that  it  was  R's  duty  to  have  telegraphed 
to  pit,  and  that  the  fr^ud  committed  upon  the  company  by  his  intentional 
concealment  deprived  pit  of  his  right  to  enforce  the  policy.  Per  Cur, — 
The  insurer  is  entitled  to  assume  as  the  basis  of  the  contract  between  him  and 
the  assured,  that  the  latter  will  communicate  to  him  every  material  fftct  of 
which  the  assured  had,  or,  in  the  ordinary  course  of  business  ought  to  have, 
knowledge,  and  that  the  latter  will  take  the  necessary  measures,  by  the 
employment  of  competent  and  honest  agents,  to  obtain,  through  the  ordi- 
nary channels  of  intelligence  in  use  in  the  mercantile  world,  all  due  infor- 
mation as  to  the  subject  matter  of  the  insurance.  [Fitzherbert  v,  Mather, 
1  T.  R,  12,  3  Ross's  L.  C,  154,  and  Gladstone  v.  King,  1  M.  <Ss  S.,  35, 
confirmed,  and  the  judgment  of  Story,  J.,  in  Buggies  v.  General  Interest 
Assur.  Ca,  4  Mason,  74,  12  Wheaton,  408,  disapproved  of.  See  2  Duer 
Mar.  Ins.,  418-427;  1  Phillips  on  Insur.,  292,  3d  ed.;  Stewart  v.  Dunlop, 
3  Pat  App.,  U.}—ProudfoGC  v.  MarUefimi,  36  L.  J.  2  B.  225. 

QuAJUNTBB — AUercUion  of  Document. — Several  directors  of  a  bank, 
among  whom  was  defL,  signed  a  document  whereby  they  severally  under- 
took to  pay  a  sum  of  money  to  the  bank,  the  intention,  however,  being  that 
they  should  only  be  bound  each  for  a  proportion  thereof.  Deft  and  some 
others  paid  their  proportion,  and  the  secretary  then  struck  out  their  names 
without  the  knowledge  of  deft,  thinking  that  the  legal  efifect  of  the  docu- 
ment was  what  had  been  intended.  In  an  action  against  deft,  to  recover 
the  whole  sum: — Held,  that  the  document  was  in  the  custody  of  the  bank 
asdistingmshed  from  the  individual  directors,  and  that  the  material  alteration 
therefore  discharged  deft,  [Note  for  reference — ^Master  v.  Miller,  4  T.  R^ 
320,  reported  with  other  cases,  1  Boss's  L.  C.  667;  Smith's  Mera  Law, 
274;  1  Smith's  L.  C.  834,  6th  ed;  Story's  Eq.  Jur.  sec.  112.— Bank  of 
Bmdoftan,  China  and  Japan  {Lim.)  v.  Smith,  36  L.  J.  C.  P.  241. 

Luins  Clauses  Act — Estoppel. — Pita  acquired  certain  land  for  their 
ndlway,  but  not  wanting  it,  let  it  from  year  to  year  to  B.  By  their  neglect 
to  sell  it,  the  Lands  Glauses  Act,  sec.  127,  providing  that  on  fulure  to  sell 
superfluous  land  within  a  certain  time,  such  land  shall  vest  in  the  owner 
of  the  adjoining  land,  became  applicable.  The  adjacent  landowner  did  not 
interfere.  R's  tenancy  was  determined  by  notice  to  quit.  Before  this  he 
luui  let  to  deft,  who  refused  to  go  out,  on  the  ground  that  pit's  title  had 
ceased: — Held,  that  whatever  was  the  effect  of  the  Act,  there  was  evidence 
of  B.  holding  under  a  new  tenancy  from  year  to  year,  after  s.  127  became 
tpphcaUe^  that  he  would  therefore  have  been  estopped  from  disputing 
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plt*s    title,  and  that  deft,  was  also  estopped. — The  Zcndon  and  ITorthr 
IFeitem  Bail.  Co.  v.  Wed,  36  L.  J.  C.  P.  245. 

PfiiTiLEGB  OF  Royal  Kesidbnce — Hampton  Court  Palace. — ^The  pri- 
vilege of  exemption  from  the  execution  of  legal  process,  said  to  attach  to  a 
royal  residence,  is  based  solely  on  the  principle  that  the  personal  comfort 
and  convenience  of  the  Sovereign  should  not  be  interfered  with;  and  con- 
sequently does  not  extend  to  the  precincts  of  the  Palace  of  Hampton  Court, 
which  has  not  been  occupied  as  a  royal  residence  since  the  reign  of  George 
IL — So  held  by  Martin,  B.,  and  Bramtoell,  B,;  Kelly,  CB.,  diss.,  on  the 
ground  that  every  royal  palace  in  which  the  Sovereign  has  once  resided, 
and  may  come  to  reside  again,  and  which  is  actually  kept  up  in  a  proi)er 
condition  by  the  servants  of  the  Crown,  is  entitled  to  the  privilege.  [See 
Strathmore  v,  Laing,  2  W.  &  S.,  6.] — The  Attomey-OenercU  v.  Dakin,  36  Ll  J., 
Ex.  157. 

CoNT&ACT  FOB  PjBRSONAL  SERVICES. — ^An  engineer  was  appointed  to 
construct  certain  works  calculated  to  occupy  fifteen  months,  to  be  paid  for 
that  period  JC500  by  equal  quarterly  instalments.  Shortly  after  the  end  of 
the  third  quarter  he  died,  two  of  the  quarterly  instalments  then  remaining 
unpaid: — Held,  that  although  his  death  put  an  end  to  the  contract  for  the 
future,  a  right  of  action  survived  to  his  administrators  for  the  instalments 
already  vested  in  him,  and  not  merely  a  right  to  recover  on  a  quantum 
meruit,  although  the  work  done  was  much  less  than  three-fourths  of  the 
Yrho\e,Stubbs  v.  Holywell  By.  Co.,  36  L.  J.,  Ex.  166. 

Appeal  in  a  Ceiminal  Cask — New  Trial. — It  is  the  inherent  preroga- 
tive right,  and,  on  proper  occasions,  the  duty,  of  the  Queen  in  Council  to 
exercise  appellate  jurisdiction  in  criminal  as  well  as  civil  cases,  arising  in 
places  from  which  an  appeal  would  lie,  and  where,  either  by  the  terms  of 
the  charter  or  statute,  the  authority  has  not  been  parted  wiUi.     Any  appli- 
cation to  be  allowed  to  appeal  in  a  criminal  case  labours  under  a  difficulty 
not  to  be  overcome  by  mere  hardship  in  the  particular  case;  but  where 
suggestions,  if  true,  raise  questions  of  great  and  general  importance,  and 
where,  if  true,  they  show  the  due  and  orderly  administration  of  the  law  in- 
terrupted, or  diverted  in  a  new  course,  which  might  create  a  precedent,  and 
where  there  is  no  other  means  of  preventing  such  consequences,  the  Judi- 
cial Committee  wUl  entertain  an  appeal     B.  was  tried  for  murder,  and  the 
jury,  not  agreeing,  were  discharged.     B.  was  again  tried,  and  at  the  second 
trial  the  judge,  with  the  prisoner's  consent,  read  over  the  evidence  taken  by 
himself  at  the  first  trial,  to  the  witnesses,  and  asked  if  they  had  anything 
to  add  or  alter  in  their  evidence;  B.  was  found  guilty,  and  sentenced  to 
death.     He  obtained  a  rule  absolute  for  a  new  trial,  on  the  ground  that  the 
manner  in  which  the  evidence  was  taken  at  the  second  trial  was  irregular: 
— Held,  that  there  can  be  no  new  trial  in  a  case  of  felony,  but  their  lord- 
ships disapproved  of  tlie  manner  of  taking  the  evidence  at  the  second  trial. 
—AtL  Oen.  of  New  South  Wales  v.  Bertrand,  36  L.  J.  P.  C.  51. 

Malicious  pROSECUXioy. — ^An  action  for  malicious  prosecution  does  not 
lie  if  the  proceeding  complained  of  resulted  in  pit's  conviction,  which  has 
not  been  quashed,  even  though  there  is  no  appeal  from  such  conviction.—- 
^05^6^  V.  Matthews,  36  L.  J.  Mag.  Ca.  93  (C.  P.) 

Lands  Clauses  Act  1845. — By  s.  133,  promoters  who  become  pos- 
sessed by  statute  of  lands  liable  to  poor-rate,  eta,  are,  till  their  works  are 
completed,  *'  to  make  good  the  deficiency"  in  the  rate  consequent  on  their 
taking  the  land,  the  deficiency  to  be  computed  according  to  the  rating  at 
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tbe  time  of  the  special  act,  and  to  be  paid  on  demand: — Hcld^  that  this 
flee,  does  not  make  promoters  liable  to  be  rated,  but  only  to  pay  such  de- 
ficiency.— The  MayoTy  etc,  of  London  y.  the  ChurckwardenB^  dc,  of  Si 
Andrew's,  Holbam,  36  L.  J.  Mag.  Ca.  95,  (C.  P.) 

CoNTBiBUTORT — Coniraot  to  take  Shara, — Before  incorporation  the  pro- 
moter of  a  hotel  company  requested  E.  to  supply  necessary  articles  to  the 
proposed  hotel,  saying  that  he  would  be  expected  to  accept  shares  for 
£1500,  and  that  the  order  would  amount  to  £3000.    E.  assented  by  letter, 
stipulating  that  scrip  should  bo  at  once  delivered  to  him,  and  that  it  should 
be  in  no  way  different  from  ordinary  shares,  and  should  be  as  readily  nego- 
tiable; and  that  he  should  incur  no  liability,  nor  be  called  on  to  sign  articles 
of  association,  nor  to  pay  calls,  until  all  the  goods  were  supplied  and  paid  for 
in  casL     He  applied  for  150  shares,  and  paid  £75  deposit     The  promoter 
replied  at  once,  agreeing  in  the  main  to  the  terms,  but  introducing  some 
variations,  which  were  in  the  end  acceded  to  by  E.     The  company  was  in- 
corporated, and  a  letter  of  allotment  for  150  shares  was  sent  to  K    Nearly 
four  months  later  E.  paid  30s.  per  share,  which  was  required  to  be  paid  on 
allotment;  the  certificates  of  the  shares  were  handed  to,  and  have  ever  since 
been,  retained  by  him,  and  his  name  was  put  on  the  register.     From  that  time 
he  appears  to  have  been  treated  as  a  shareholder,  except  that  no  calls  were 
demanded  of  him.     No  resolution  was  passed  by  the  company  relative  to 
the  contract  as  to  paying  for  calls  by  supplying  goods;  but  a  subsequent 
offer  to  take  a  further  amount  of  shares,  corresponding  to  the  excess  of  any 
orders  above  £3000,  was  laid  before  the  directors,  and  considered  by  them. 
The  hotel  was  never  finished,  no  goods  were  ordered,  and  the  company  was 
now  being  wound-up: — Udd  by  L  J.  J.,  rev.  dea  of  Wood,  V.C,  that  E. 
had  by  his  conduct  concluded  a  complete  contract  with  the  company  to 
take,  and  had  taken  the  shares,  and  had  rendered  himself  liable  to  contri- 
bute to  payment  of  creditors.     Whether  E.  had  a  right  to  indenmity  from 
the  company  against  caUs  or  otherwise,  might  depend  on  the  consideration 
whether  the  agreement  was  or  was  not  uUra  vira  of  the  directora — In  re 
the  Richmond  HUl  Hotel  Co.,  Lim.    Elkingtoris  case,  16  L.  T.  Hep.  N.  S. 
301,  36  L.  J.  Ch.  593. 

Suit  to  Perpetuate  Testimony — Examination  out  of  Jurisdiction. — 
In  a  suit  to  perpetuate  testimony,  an  order  had  been  made  appointing  a 
special  examiner  to  take  evidence  in  Scotland.  Fit  issued  a  writ  of  sulh 
poena  duces  tecum,  directed  to  certain  persons  resident  in  Scotland,  requiring 
them  to  appear  in  Bolls  Yard,  before  one  of  the  examiners  of  this  Court, 
and  produce  certain  documents.  An  application  was  then  made,  under  22 
Vict  c.  20,  to  the  Court  of  Session,  for  an  order  directing  the  same  persons 
to  appear  before  the  special  examiner  in  Scotland,  and  produce  the  same 
docnments.  The  principal  deft  thereupon  gave  notice  of  his  intention  to 
move  in  this  Court  to  discharge  the  writ,  and  the  application  in  Scotland 
was  ordered  to  stand  over  until  such  motion  should  be  disposed  of: — Held, 
that  the  motion  must  be  dismissed,  inasmuch  as  the  writ  might  be  of  some 
force  and  use  if  the  persons  to  whom  it  was  directed  should  come  into 

England;  but  the  order  was  expressly  not  to  prejudice,  affect,  or  interfere 

with  any  order  which  the  Court  of  Session  might  think  fit  to  make  upon 

the  application  pending  before  it    Campbell  v.  the  Attorney-General  (Bread- 

albane),  36  L.  J.  CL  600. 
Ship — Mortgage — Eegistraiion  in  America — Turchaser  in  England  wii^ 

^  notice, — Shipbuilders  in  the  U.S.  y^ere  in  the  habit  of  building  vessels, 
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mortgaging  them  to  the  pit  H.  and  others,  and  then  sending  them  to 
England  with  a  power  of  attorney  to  sell  The  American  law  requires,  in 
order  to  render  valid  a  sale  or  mortgage  of  a  ship,  that  it  shall  be  recorded 
in  the  proper  office  of  the  port  where  the  ship  is  registered,  but  does  not 
require  notice  of  the  mortgage  to  be  indoraed  on  the  certificate  of  the  ship's 
registry.  H.'s  mortgages  were  duly  recorded,  and  in  some  cases  the  certifi- 
cates were  endorsed,  but  the  evidence  showed,  that  as  this  had  hindered  a 
sale,  the  practice  was,  with  IL's  consent,  not  adhered  to  in  the  case  of  the 
ship  £.  E,  This  vessel  was  sent  to  England  for  sale,  with  a  power  of 
attorney  authorizing  the  captain  to  selL  Afterwards  the  mortgagor  re- 
voked the  power  of  attorney  without  the  knowledge  of  the  mortgagee,  and 
granted  a  new  power  to  another  person,  under  which  the  ship  was  sold  to 
G.j  but  neither  H.,  nor  a  subsequent  mortgagee,  the  pit  M.,  was  paid. 
The  builders  having  failed,  two  bills  were  filed  to  establish  the  mortgages 
against  the  purchaser: — Held,  per  Chelmsford,  G.  k  Tumeri  L.  J.,  that  the 
law  of  this  country  will  recognise  and  give  effect  to  rights  acquired  under 
the  laws  of  foreign  states,  where  it  is  not  contrary  to  English  law  and 
policy  to  do  so;  but  that  the  rights  arising  from  the  sale  in  England  must 
be  determined  according  to  the  lex  loci  contractus;  that  accordingly  the  legal 
title  to  the  ship  was  in  the  pit  H.  at  the  time  of  the  purchase;  but  that, 
by  the  intentional  concealment  of  the  mortgage,  he  had  misled  the  pur- 
chaser, and  his  bill  must  be  dismissed.  Semble,  per  Turner,  L.  J.,  that  in 
the  purchase  of  a  foreign  ship  an  English  purchaser  ought  not  to  rely  merely 
on  the  ship's  papers,  but  that  he  is  bound  to  make  further  inquiry  into  the 
title.     Hooper  v.  Gumm,  16  L.  T.  Kep.  N.  S.  107:  36  L.  J.  Ch.  604. 

CoNTKiBUTOBY — Application  for  Shares, — ^The  promoter  of  a  company, 
who  was  a  director,  in  July,  1863,  after  incorporation,  offered  to  P.  that  he 
should  supply  glass,  etc.,  to  the  company,  provided  he  at  once  took,  and 
paid  the  deposit  upon,  fifty  shares,  and  undertook  that  he  should  not  be 
called  upon  to  pay  more  than  the  deposit  and  the  sum  payable  on  allot- 
ment, but  that  all  calls  in  respect  of  those  shares  should  be  credited  as  pay- 
ment on  account  of  goods,  and  that  this  agreement  should  be  made  a 
minute  of  the  board  at  its  first  meeting.  A  few  days  later  P.  applied  for 
fifty  shares,  and  paid  the  deposit  The  shares  were  never  allotted,  but  P. 
was  entered  on  the  register,  although  no  information  of  such  entry  was  ever 
given  to  him.  In  Nov.,  1863,  P.  attended  a  board  meeting,  when  the  terms 
were  discussed,  and,  with  some  slight  modification,  put  into  writing  by  P., 
and  same  day  the  board  resolved  that  his  tender  should  be  accepted,  and 
this  was  communicated  to  him.  He,  however,  on  2l8t  Dea,  wrote,  declin- 
ing to  carry  out  the  arrangement  That  letter  was  not  noticed  till  the  fol- 
lowing July,  when  the  secretary  demanded  payment  of  a  call  on  the  fifty 
shares.  This  was  not  paid;  the  company  got  into  difficulties;  the  hotel 
was  not  built,  and  no  goods  were  ever  supplied  by  P.: — Heldy  per  L.  J.  J., 
that  under  these  circumstances  there  was  no  concluded  agreement  binding 
upon  both  parties:  Held,  further,  that  such  an  agreement  as  was  set  up 
was  ultra  vires  of  the  directors,  inasmuch  as  it  would  materially  alter  the 
position  with  respect  to  calls  in  which  persons  taking  shares  were  intended 
by  the  Companies  Act  to  be  placed.  Where  a  person  has  made  an  applica- 
tion for  shares,  accompanied  by  a  payment  of  the  required  deposit,  some 
notice  of  acceptance  by  the  company  is  necessary  to  bind  the  applicant,  and 
the  mere  entry  of  his  name  on  the  register  held  to  be  inmiaterial. — In  Re 
the  Richmond  Hill  Hotel  Co,,  Lim.,  PeUaU's  case,  16  L.  T.  Eep.  N.  S.  442, 
36  L.  J.  Ch.  613. 
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ON  FRAUDULENT  ALIENATIONS  BY  INSOLVENTS. 

Although  the  first  branch  of  the  Statute  1696,  c  5,  is  very  folly  dis- 
cussed in  Bell's  Commentaries,  the  difficulties  which  this  important 
subject  presents  in  practice  are  so  frequent,  and  the  cases  which  have 
occurred  since  Mr  Bell's  time  are  so  important,  that  it  may  be  nsefnl 
to  give  a  brief  resrnni  of  the  law  as  it  at  present  stands  in  the  light 
of  the  more  important  of  the  recent  decisions. 

The  fdndamental  principle  on  which  the  bankrupt  law  rests  is,  that 
when  a  man  is  no  longer  able  to  pay  20s  in  the  ponnd,  his  hands 
should  be  for  a  time  tied,  and  his  property  impartially  distributed 
among  his  creditors,  so  &r  as  it  will  go.  Now,  there  are  just  two 
ways  in  which  the  bankrupt  may  prevent  this  being  done — 1st,  He 
may  select  a  favoured  creditor,  and  pay  him  at  the  expense  of  the  rest; 
2d,  He  may  hand  over  his  funds  to  a  trustee,  so  as  to  withdraw  them 
from  distribution  among  the  persons  to  whom  he  is  indebted. 

To  cover  cases  falling  under  the  first  class,  it  is  obviously  necessary 
to  take  a  certain  arbitrary  limit  in  point  of  time  prior  to  bankruptcy, 
subsequent  to  which  the  insolvent's  acts  shall  be  open  to  challenge. 
This  period  has  been  fixed  at  sixty  days  by  the  Statute  1696,  c.  5, 
which  enacts  that  within  that  period  "  All  dispositions,  assignations, 
"  or  other  deeds,  made  or  granted,  directly  or  indirectly,  by  the  bauk- 
"  rnpt,  in  fi&vour  of  any  of  his  creditors  for  their  satisfaction,  or 
"further  security,  in  preference  to  other  creditors,  shall  be  void 
"  and  null" 

The  first  remark  that  occurs  on  this  provision  is  that  to  subject  any 
tansaction  to  challenge,  the  parties  to  it  must  already  stand  in  the 
fdation  of  debtor  and  creditor.  This  is  the  condition  precedent  to 
the  application  of  the  Statute;  but  it  does  not  in  the  least  affect  the 
case  that  the  person  favoured  and  the  insolvent  are  conjunct  and  con- 
fident, as  is  necessary  under  the  Act  1621.  It  applies  to  all  creditors, 
whether  they  are  conjunct  and  confident  or  not  ''  Again,"  says  the 
"  I^Ktd  IVesident,  *'  it  is  of  no  consequence  under  the  Act^  whether 
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"  the  transaction  was  honest  or  not  It  is  quite  competent  for  the 
"  trustee,  even  if  he  fails  under  the  Act,  to  challenge  a  debt  as  not 
"  really  due.  But  the  intention  of  the  Act  is  to  cut  down  a  certain 
*'  class  of  deeds  equally,  whether  the  debt  be  honestly  due  or  not 
"  And  therefore  I  dismiss  these  two  elements,  the  relation  of  the  par- 
"  ties  and  the  honesty  of  the  debt  The  whole  question  is,  whether 
"  the  deed  is  within  the  description  of  deeds  struck  at  by  the  Act 
"  1696."— MaUhews*  Tr.  v.  Matthews,  28th  June,  1867.    5  MTh.,  957. 

In  approaching  this  question,  it  is  necessary  to  understand  the 
sense  in  which  the  Legislature  has  used  the  word  "  satisfactionJ* 
Satisfdctio  is  a  Boman  law  term,  which  is  not  to  be  confounded  with 
solvtio  or  pajrment  ''Solvere  dicimus  eum,  qui  fecit,  quod  &cere 
"  promisit"  (Dig.,  De  verb,  seq.,  16.)  But  there  is  another  passage 
to  the  effect,  that  besides  payment  or  performance,  there  are  various 
modes,  "  quibus  obligatio  toUitor  et  liberatio  contingit,  puta  satis&ctio 
"  compensatio,"  eta — ^Dia,  lib.  46,  tit  3,  §  17.  The  iSrst  the  creditor 
is  bound  to  take  when  tendered;  as  to  the  other,  he  is  under  no  such 
obligation.  Satisfaction  thus  means  a  surrogatum  for  performance, 
and  involves  a  new  arrangement  with  the  debtor.  There  are  many 
terse  reasons  why  the  one  word  has  been  used  in  the  Statute  and  not 
the  other,  because  it  was  no  part  of  its  design  to  cut  down  eveiything 
which  a  creditor  may  have  done  during  the  sixty  days  preceding  his 
bankruptcy.  Its  object  was  simply  to  prevent  preferences  by  new 
arrangements  out  of  the  ordinary  course  of  business. 

For  a  long  time  very  erroneous  notions  were  entertained  on  this 
point,  and  it  was  not  tUl  the  case  of  Taylor  v.  Farrie  in  1856, 17  D., 
639,  that  the  view  now  indicated  was  finally  settled  to  be  the  proper 
construction  of  the  Statute.  In  Oibson  v.  Forbes,  July  9,  1833, 
11  S.,  916,  Lord  FuUerton  said,  "It  was  directed  not  against  pay- 
^  ment  in  the  proper  sense  of  the  term — that  is  the  actual  perform- 
"  ance  which  the  creditor  was  boui^d  to  accept  of  in  extinction  of  the 
"  debt  as  originally  constituted — ^but  against  satisfaction,  i.e.,  those 
"  substitutes  for  such  actual  performance  which  could  only  be  the 
"  result  of  a  new  and  voluntary  arrangement  between  the  debtor  and 
"  the  creditor;''  and  therefore  delivery  of  a  pipe  of  port  by  insolvent 
wine  merchants  to  a  purchaser  within  the  sixty  days  was  held  not  to 
be  reducible,  as  it  had  been  bought  and  paid  for  several  months 
before.  This  construction  of  the  Statute  was  upheld  by  the  whole 
Court  in  Taylor  v.  Farrie;  and  it  was  repealed  in  MiUer's  Trustee  v. 
Shield,  March  39,  1862,  24  D.,  821.  In  this  case  the  act  under  chal- 
lenge was  the  delivery,  within  three  days  of  bankruptcy,  of  100  tons 
of  guano,  which  had  been  bought  about  a  month  before  for  ^600 
from  the  bankrupt,  subject  to  the  condition  that  the  latter  should  have 
power  to  repurchase  it  at  the  same  price  at  any  time  during  the  cur- 
rency of  the  acceptance,  which  the  seller  granted  for  the  price.  This, 
it  was  contended,  was  no  bona  fide  sale  but  a  loan,  of  wlueh  the  sub- 
sequent delivery  of  the  goods  was  a  satisfaction;  but  the  Court  held, 
that  whether  the  transaction  was  to  be  viewed  as  a  sale  or  a  seoority, 
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the  transference  not  having  been  voluntary  on  the  part  of  the  bank- 
rnpt,  bat  a  specific  implement  of  a  preexisting  obligation,  it  was  not 
a  contravention  of  the  Statute.  Agreeably  to  these  principles,  pay- 
ments in  money,  in  the  ordinary  course  of  business,  have  always  been 
sustained,  not,  however,  for  the  reason  assigned  by  Lord  Elchies,  that 
**  there  are  no  words  in  the  Statute  which  can  apply  to  pajrments  in 
*  money,  which  is  not  in  the  sense  of  the  law  a  deed''  {Forbes  v. 
Bremner,  Elchies'  Notes,  p.  50),  but  on  the  ground  above  explained. 
The  payment,  however,  must  be  a  fair  bona  fide  payment,  according 
to  the  ordinary  course  of  dealing,  and  not  a  provision  for  the  payment 
of  a  debt  not  yet  due,  e.g.,  the  deposit  of  a  sum  of  money  in  the  hands 
of  the  holder  of  a  bill  not  yet  come  to  maturity.  Speir  v.  Dunlop, 
May  30, 1827,  5  S.,  680.  So  in  the  case  of  MitcheU  v.  Rodger,  June 
26, 1834, 12  S.,  802,  a  person  within  sixty  days  of  bankruptcy  sold 
a  house  and  paid  the  price  into  a  bank,  where  he  had  a  cash  credit, 
by  the  hand  of  one  of  his  cautioners  (who  did  not  know  of  his  embar- 
nssment),  and  for  the  purpose  of  relieving  them.  The  sale  was  found 
good  to  the  purchaser,  and  the  payment  good  to  the  bank;  but  quoad 
the  cautioners,  against  whom  no  claim  had  been  made,  it  was  found 
that  the  transaction  was  reducible,  in  so  far  as  they  obtained  benefit 
thereby.  And  on  the  same  principle,  goods  delivered  not  in  perfor- 
mance of  any  previously  existing  obligation  to  deliver,  but  truly  in 
sattfl£M;tion  of  a  prior  money  debt,  may  be  reclaimed  by  the  trustee 
(Swugal  V.  White,  6  S.,  494;  Dawson  v.  Lauder,  2  D.,  595.) 

The  case  of  Matthews  above  referred  to  shews  that  in  another  im- 
portant particular  the  Statute  has  for  a  long  time  been  seriously  mis- 
understood. The  question  involved  was,  whether  a  husband,  having 
received  from  his  wife,  out  of  her  separate  estate,  certain  sums  in 
loan,  without  any  written  acknowledgment  being  granted  at  the  time, 
was  entitled,  on  the  eve  of  bankruptcy,  to  execute  in  her  favour  a 
bond  for  the  amount,  so  as  to  enable  her  to  rank  as  a  creditor. 
Against  this  proposition  the  authority  of  Professor  Bell  is  express.  He 
says  thsA  **  from  the  moment  of  constructive  bankruptcy  the  debtor 
'*  can  do  no  act  by  which  the  restriction  of  his  creditors  may  be  altered, 
''even  to  the  effect  of  establishing  equality  among  them;"  and  in  this 
be  is  supported  by  several  cases,  and  by  Lord  Butherfurd,  who,  in 
Kekon  v.  Drummond'e  Reps.,  16  D.,  275,  observed — "The  very 
''principle  of  the  Act  1696  implies  that  in  any  matter  which  is  to  pre- 
"  judice  the  creditors,  the  bankrupt's  power  of  acting  is  stopped  by  his 
"  oonstmctive  bankruptcy.''  This,  however,  is  reading  the  Act  of 
Parliament  aa  if  it  had  stopped  at  the  words  "  satisfaction  or  further 
aeeurity;''  and  it  overlooks  the  important  qualification  with  which  the 
lection  concludes,  "  in  preference  to  other  creditors."  The  word  pre- 
ference there  is  synonymous  with  inequality.  Nothing  is  to  be  done 
for  the  advantage  of  one  creditor  and  to  the  disadvantage  of  the  rest, 
by  a  deed  being  granted  for  his  satisfaction  or  further  security.  As 
Loid  Cuniehill  puts  \%  "  As  the  actual  payment  of  the  debt  would  not 
"  have  been  a  satisfiiction  within  the  meaning  of  the  Statute  1696,  still 
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"  less  does  a  mere  acknowledgment  of  its  subsistence  taHl  under  the 
"  category."  Accordingly  it  was  held  by  the  Court  (dis&  Lord  Deas), 
that  the  Act  does  not  strike  at  a  mere  acknowledgment  of  debt  grant^ 
within  the  period  of  constructive  bankruptcy.  That  proposition  being 
laid  down  in  the  most  general  terms,  it  is  apparently  of  no  consequence 
what  may  be  the  form  of  acknowledgment  granted.  It  may  be  a 
bond,  an  1 0  U,  a  bill  of  exchange,  a  promissory  note,  or  indeed  any 
form  of  writing.  The  creditor,  however,  cannot  lawfully  obtain  a 
preference  by  making  the  instrument  the  foundation  of  legcd  diligenca 
"  The  bankrupt,"  says  Mr  Bell,  "  without  granting  any  conveyance, 
"  may,  by  means  of  a  voucher  constituting  debts,  enable  the  creditor  to 
"  attain  the  same  object  by  legal  diligence.  In  general  it  is  an  act  of 
"justice  to  a  creditor,  and  even  of  prudence  and  economy  in  a  debtor, 
"  to  grant  an  acknowledgment  of  debt  when  demanded  of  him;  bat  as 
"  the  effect  of  it  may  be  to  enable  the  creditor  to  proceed  with  diligence 
"  more  rapidly  than  if  retarded  by  the  necessary  delays  of  an  action,  or 
"  to  enjoy  the  benefit  of  the  law  establishing  a  pari  passu  preference, 
''  from  which,  without  such  aid  from  the  debtor,  he  might  have  been 
**  excluded ;  and  as  it  is  possible  for  the  debtor  to  create  great  ineqnali- 
"  ties  among  his  creditors,  by  favouring  one  and  deluding  another,  snch 
"  interference  on  the  part  of  the  bankrupt  is  illegal"  This  was  said  by 
the  Lord  President,  so  far  as  it  goes,  to  be  quite  sound.  "  Supposing," 
says  his  Lordship,  *'there  is  a  set  of  creditors  who  all,  except  one, 
have  an  advantage  or  preference  over  the  bankrupt  estate,  it  would  no 
doubt  produce  equality  to  bring  that  one  into  the  same  &voured  posi- 
"  tion  vrith  the  others,  and  yet  to  produce  equality  in  that  way  would 
"  be  against  the  Act  Supposing,  for  instance,  a  poinding  of  the  debtor's 
"  goods  has  been  executed,  he  is  not  entitled  to  defeat  the  preference 
"  which  the  creditor  was  acquiring  by  granting  a  bill  to  secure  the  other 
"  creditors  the  same  preference  {Strang  v.  Mcintosh,  May  12,  1821,  1 
"  S.  1,  and  F.C.)"  This,  however,  is  different  from  granting  a  bill  or 
other  voucher  as  evidence  of  the  granter's  claim  to  be  ranked  pari 
passu  along  with  the  rest  of  the  cr^itors. 

It  may  be  said  that  this  very  important  decision  will  open  a  wide 
door  to  fraud,  seeing  that  it  declares  the  competency  of  the  debtor  on 
the  eve  of  sequestration,  to  granting  any  number  of  vouchers,  so  as  to 
enable  parties  to  rank  on  his  estates,  and  so  swamp  the  general  body 
of  the  creditors.  But  the  Court  did  not  mean  to  exempt  from  the 
most  rigid  scrutiny  all  documents  granted  under  such  suspicious  cir- 
cumstances. Under  the  Bankruptcy  Statute,  the  trustee,  before  ad- 
mitting a  registry  or  return,  has  the  most  ample  powers  of  calling  for 
further  evidence  in  support  of  it,  and,  of  course,  it  will  be  his  duty,  by 
a  very  rigid  investigation  of  the  circumstances,  to  find  out  where  the 
truth  and  honesty  of  the  transaction  lies,  independent  of  the  document 
This  was  the  course  followed  in  the  case  of  Matthews,  and  the  Court 
had  no  doubt  of  the  perfect  bona  fides  of  the  partiea 

The  results,  then,  of  these  recent  cases  in  this  branch  of  the  law, 
may  be  summed  up  in  these  proportions:— 
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1.  The  Act  1696,  cap.  5,  does  not  apply  to  Acts  done  in  direct  im* 
plement  or  actual  performance  of  an  onerous  obligation,  as  originally 
constitated — ^whether  it  be  ad  factum  prestandum,  or  to  pay  money; 
And  this  holds  whether  the  performance  only,  or  both  the  constitution 
and  performance  of  the  obligation,  have  taken  place  within  the  sixty 
days  prior  to  bankruptcy. 

2.  But  the  proceeding,  to  be  free  from  challenge,  must  be  specific 
implement  of  the  obligation,  and  therefore  it  is  not  lawful  to  give 
goods  instead  of  money,  or  vice  versa. 

3.  The  Act  does  not  strike  at  a  mere  acknowledgment  of  a  .debt 
already  incurred,  and  truly  done,  though  granted  within  the  period  of 
constructive  bankruptcy,  whether  in  the  form  of  an  1 0  U,  a  bond^  or 
a  bill 

4.  But  sucb  acknowledgment  must  be  granted  solely  for  the  pur- 
pose of  enabling  the  holder  to  be  ranked  pari  passu  with  the  other 
creditors,  and  not  to  claim  a  preference  by  means  of  diligence  or  par- 
ticipation in  a  poinding. 

5.  The  Act  does  not  apply  to  deeds  granted  or  acts  done  even 
within  the  sixty  days,  in  security  of  a  horrun  delitwm,  that  is,  where 
the  money  was  advanced,  and  the  security  granted  at  the  same  time, 
and  as  pari  egusdem  negotii,  because  here  the  money  is  advanced  in 
contemplation,  and  on  the  faith  of  the  security  to  be  granted. 

6.  Where  the  loan  has  been  given  before  the  sixty  days  on  the 
faith  of  a  security  not  duly  completed  at  the  time,  it  may  be  com- 
pleted by  infeftment  if  an  heritable  subject,  delivery  if  moveable,  intima- 
tion of  an  assignation  within  the  period  of  constructive  bankruptcy. 

7.  The  Act  does  not  apply  even  to  securities  granted  within  the 
sixty  days  of  bankruptcy  for  debts  previously  incurred,  provided,  at 
the  time  when  the  debt  was  contracted,  it  was  expressly  stipulated 
that  the  particular  security  so  granted  should  be  given  by  the  debtor 
to  the  creditor. 
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NO.  IV.  THE  LAWS  OP  DAVID  L,  CONCLUDED — THE  LAWS  OF 
1  WILLIAM  THE  LION. 

It  may  be  interesting,  before  taking  leave  of  the  Leges  Buigorum  of 
David  L,  to  point  out  the  earliest  trace,  perhaps,  of  an  influence  which 
has,  at  almost  every  period,  more  or  less  afi'ected  the  form  of  our  national 
jarisprttdence;  I  mean  the  influence  of  principles  derived  from  the 
civil  or  ancient  Boman  law.  The  distinctioD,  for  instance,  in  L  50, 
between  the  degree  of  responsibility  iucurred  by  the  contract  of 
commodate  or  loan,  and  that  exacted  in  the  contract  of  conductio  or 
hiring,  is  a  distinction  clearly  derived  from  that  source.  "  Si  quis 
aoGomodaveiit  torralium  suum  alicui  et  ardeat  ipse  cui  accomodaverit 
tenetur  reddere.  Sed  si  conduxerit  pro  suis  denariiset  ardeat  non  tenetnr 
in  aliquo  restauiare."    This  is  exactly  the  distinction  which  would  be 
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drswn  on  the  principles  of  the  Roman  law.  It  is  trae  that  a 
coincidence  might  be  imagined  in  independent  systems  of  law,  which 
wonld  produce  the  like  result  in  similar  cases.  But  from  the  terms 
in  which  the  law  is  expressed,  it  is  difficult  to  resist  the  impression 
that  the  framer  of  it  had  in  his  mind  some  of  the  dicta  which  are  to 
be  found  in  the  civil  law  upon  the  subject  of  responsibility. 

A  still  more  striking  instance  is  contained  in  the  following  law: 
"  De  possessore  dejecta  or  possessione  sua,  Assisa  tenta  apud»  Novum 
Castrum  determinavit  quod  cum  aliquis  burgensis  fuerit  in  possessione 
alicujus  terre  sive  juste  sive  injuste  et  supenreniat  alius  dicendo  se 
esse  verum  heredem  et  evertet  eum  extra  possessionem  propria 
auctoritate  sua  et  sine  judicio.  Queritur  utrum  ipse  qui  prius  fiiit  in 
possessione  debet  recuperare  saisinam  de  dejectore  antequam  respon- 
deat Et  responsio  detur  quod  ipse  qui  prius  fuit  in  possessione 
sive  juste  sive  injuste  semper  primo  debet  recuperare  saisinam,  et 
eam  tenere  vel  amittere  in  forma  judiciL  Et  dejector  erit  in  foris- 
factum  domini  regis." — LI.  B.  99.  This  provision  exactly  coincides 
with  the  practice  of  the  Boman  law,  under  which  a  person  who 
himself  possessed  without  a  title  could  be  restored  (by  the  interdict 
unde  VI)  against  another  who,  whether  having  a  good  title  or  not,  had 
violently  ejected  him.  (Inst  iv.  1  o,  6).  The  ansdogy,  moreover,  holds 
good  in  so  far  as,  under  the  civil  law,  the  intruder  was  further  liable 
criminally  under  the  lex  JuLia  de  vi  privq/ta  aut  de  vi  publico. 

The  law  just  quoted  is  the  enunciation  of  one  important  branch  of 
the  "  Bight  of  Possession,"  as  conceived  by  the  ancient  writers  of  the 
civil  law,  a  right  which  lies  at  the  root  of  the  whole  theory  of  saaifie 
in  our  own  and  in  the  English  law.  I  shall  return  to  this  subject 
when  I  come  to  discuss  the  important  writs  De  morte  antecessaris 
and  De  nova  dissaisine.  These  two  writs  have  the  common  feature 
that  they  are  both  grounded  on  the  right  of  possession,  and  this»  no 
doubt,  is  the  reason  that  we  constantly,  in  our  earliest  collections  of 
laws,  find  them  in  close  proximity.  They  are  mentioned  together  by 
name  in  a  law  ascribed  by  Thomson  to  the  reign  of  David  L,  and  are 
there  distinguished  from  other  writs  by  the  provision  that  they  are  not 
to  be  tried  by  challenge  but  only  by  an  assize  of  the  good  men  of  the 
country,  who  are  to  deliver  their  verdict  according  to  the  points  and 
articles  of  each  writ 

The  attention  paid  to  the  interests  of  commerce  in  the  reign  of 
David  I.  is  exemplified,  not  only  by  the  enactment  of  the  laws  of  the 
four  burghs,  but  also  by  various  privileges  granted  to  other  burghs 
throughout  Scotland,  and  especially  by  the  encouragement  of  that 
league  or  convention  among  the  burghs  in  the  northern  districts, 
taking  its  name  from  the  same  source,  and  probably  having  similar 
objects  with  that  which  under  the  German  name  of  Hanse  acquired 
such  power  and  celebrity  in  more  recent  timea  (See  Scotland  in 
the  Middle  Ages  by  Cosmo  Innes,  p.  164s),  Of  this  league  we  are 
informed  by  a  Charter  of  William,  which  runs  as  follows: — ''  William, 
by  the  grace  of  God,  King  of  Scots,  to  all  good  men  of  his  land. 
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greeting: — ^Be  it  known  that  I  have  granted,  and  by  this  Charter 
oonfirm  to  my  baxgesses  of  Aberdeen,  and  to  all  my  burgesses  of 
Moray,  and  all  my  burgesses  dwelling  in  the  north  part  of  the  Munth, 
their  free  Anse  to  be  held  where  they  choose,  as  freely  as  their 
ancestors  bad  tbeir  Anse  in  the  time  of  my  grandfather.  King  David. 
Wherefore  I  prohibit  any  from  vexing  or  disturbing  them  while  hold- 
ing the  same,  under  pun  of  my  full  forfeiture/' 

Another,  and  perhaps  even  more  characteristic  feature  in  the  legisla- 
tion of  King  David  L  was  the  care  bestowed  upon  the  revenues  of 
&e  Church.  The  benefits  accorded  by  that  monarch  to  the  Church 
were  twofold:  first,  the  establishment  and  endowment  of  the 
monasteries;  and  secondly,  the  establishment  throughout  the  kingdom 
of  a  system  for  the  enforcement  of  tithes.  It  is  with  the  last  of  these 
institatiouB  that  a  history  of  law  is  more  particularly  concerned.  It 
is  from  a  precept  of  William  that  we  are  distinctly  informed  of  the 
method  of  enforcement  of  tithes  which  was  enacted  by  David.  The 
precept  runs  thus: — 

**  Prceceptum  WilMmi  Regis  de  decumis  solvendis  in  Moravia, 

"W.  dei  gratia  Bex  Scottorum  omnibus  probis  homiuibus  suis 
Moravia,  et  fidelibus  Salutem.  Mando  vobis  et  firmiter  precipio 
qoatinus  persolvatis  sine  omni  occasione  et  contradictione  Deo  et 
ecdesiis  vestris  et  eeclesiarum  rectoribus  et  ministris  omnes  reoti- 
tndiaes  ecclesiasticas  et  omnes  decimas  vestras  de  blado  et  lana  et 
Imo  de  pullis  et  vitulis  de  porcellis  et  agnis  de  butiro  et  caseo  de 
piBcariis  et  de  omnibus  aUis  rebus  que  Dei  operante  gratia  vobis  per 
annum  fhmnt  innovata  et  de  omnibus  aliis  rebus  de  quibus  sancta 
ecdesia  exigit  decimas  darl  Prohibeo  etiam  firmiter  nequis  decimas 
soas  ave  alias  rectitudines  ecclesiasticas  eis  injuste  detineat  super 
meam  plenariam  forisiiEu^turam.  Si  quis  autem  decimas  vel  rectitudinem 
eedesiasticam  detinere  presumpserit  precipio  ut  compellatur  decimam 
▼d  rectitudinem  illam  simul  cum  forisfacto  reddere  secundum  quod 
assiia  fidt  Regis  David  avi  mei,  et  sicut  mos  fuit  in  ejus  tempore  et 
adhnc  est  consuetudo  in  episcopatu  Sancti  Andree  scilicet  ut  si 
viilanus  fuerit  qui  decimam  suam  vel  aliam  rectitudinem  ecclesiasticam 
dare  nohierit  theynus  sub  quo  rusticus  ille  sit  vel  dominus  ejus  si 
dominum  babuerit  distringat  ilium  decimam  illam  sive  aliam  rectitu- 
dinem eodesiasticam  ecclesie  reddere  et  suum  ab  eo  foris&ictam 
accipiiat  scilicet  unam  vaccam  et  unam  ovem  Si  vero  theynus  sub 
qno  msticns  iste  fuerit  vel  dominus  ejus  si  dominum  habeat  ilium, 
ad  hoc  non  distrinxerit  vel  si  propriam  decimam  vel  aliam  rectitu- 
dinem eeelesie  detinuerit  Vicecomes  in  cujus  balliva  hoc  fuerit  com- 
pellat  detentorem  decimam  vel  aliam  rectitudinem  suam  ecclesie  persol- 
▼ere  ^  contemptorem  assise  Segis  David  et  mandati  mei  sive  theynus 
ain  dominus  rustici  fuerit  mihi  forisfactum  suum  reddere  scilicet 
orto  vaocaa  Si  autem  Vicecomes  hujus  mandati  negligens  executor 
foerit  vel  propriam  deccimam  vel  aliam  rectitudinem  ecclesiasticam 
detinere  presampBerit  Justiicia  mea  compellat  detentorem  quicunquo. 
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ftierit  ecdesie  deceimam  snam  vel  aliam  rectitudinem  ecclesiasticam 
reddere  et  transgressorem  assise  Begis  David  et  precepti  mei 
quicunque  fnerit  sive  Vicecomes  sive  theynus  sive  donunus  mstici 
mihi  forisfactam  reddere  scilicet  octo  vaccaa'' 

To  the  care  bestowed  by  David  upon  securiog  and  enforcing  the 
collection  of  tithes  for  the  benefit  of  the  Church  may  in  some 
measure  be  ascribed  the  provision  which  is  at  this  day  secured  for  the 
maintenance  of  the  parish  minister.    Not  less  important  seemed  at 
one  time  the  benefits  which  the  regular  clergy  in  the  monasteries 
enjoyed  through  the  gifts  obtained  at  his  handa    From  his  munifi- 
cence in  the  establishment  and  endowment  of  the  monasteries,  David 
L  has  been  alternately  eulogised  as  a  saint  and  censured  as  a  prodigaL 
The  hasty  judgment  of   posterity    has  been  summarised  in   the 
sarcasm  of  James  L,  that  he  was  a  sare  sanct  to  the  crown.    In  the 
time  of  James  L,  an  unreflectiug  gUnce  from  the  monarch's  point  of 
view  might  well  eye  with  envy  the  rich  and  pleasant  domains  of  the 
monasteries:  Cambuskenneth,  with  its  fertile  com  fields  among   the 
links  of  Forth,  in  happy  contrast  with  the  dreary  moss  of  the  vale  of 
Monteith  above;  Dryburgh,  with  its  spacious  refectory  and  weU  filled 
cellars  and  pleasant  orchards;  or  Kelso,  looking  from  its  sacred  quiet 
across  the  Tweed  upon  the  battered  castle  walls  and  decaying  burgh 
of  Bokisburg;  or  fair  Melrose,  the  gem  of  Tweedside,  surrounded  by 
the  prosperous  holdings  of  its  kincUy  tenant&    A  survey  of  deeper 
reflection  would  recall  the  circumstance,  that  the  monasteries  had 
themselves  created  the  wealth  amidst  which  they  reposed      The 
inonks  had  been  the  first  to  plant  those  orchards  or  to  plough  and 
till  those  fields,  and  their  kindly  tenants,  secure  in  an  easy  tenure, 
contributed  to  enhance  the  value  of  the  domains  possessed  under  their 
monastic  lords.     Nor,  so  far  as  we  know,  had  the  abuse  as  yet 
become  common  by  which  at  a  later  period  so  many  parish  churches 
with  their  tithes  became  conferred  in  property  upon  the  monasterie& 
The  grants  of  David  L  to  the  monasteries  were,  like  the  privileges 
accoided  to  the  burghs,  concessions  which  cost  the  crown  but  little  in 
comparison  with  the  benefits  they  conferred  upon  the  grantees,  and 
through  them  upon  the  country  at  large.    Both  were  dictated  by  a 
wise  policy  and  conceived  in  an  enlightened  spirit,  and  did  much  to 
prepare  the  way  for  that  long  period  of  prosperity  which,  during  the 
succeeding  century,  raised  the  kingdom  of  Scotland  to  the  highest 
rank  among  civilized  nations,  and  enabled  her  to  sustain  the  long  and 
devastating  struggle  for  existence  in  the  war  of  independence  that 
followed 

David  I.  was  succeeded  by  his  grandson  Malcolm  IV.,  sumamed 
the  Maiden  (1153,  in  his  twelfth  year).  A  long  minority  and  a 
period  of  humiliation  for  the  Scottish  crown  are  the  chief  features  of 
the  reign  of  Malcolm  IV.,  and  there  are  no  records  in  this  reign  of 
any  important  legislation.  Malcolm  was  succeeded  by  his  brother 
William,  sumamed  the  Lion,  in  1174.  His  unfortunate  expedition  to 
recover  the  possessions  in  Northumberland,  which  had  been  sur- 
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rendered  in  the  piecedmg  leign,  and  its  resnlt  in  the  tiiumph  of 
Glanvflle  and  the  English  king  (Henry  II.)  have  already  been 
aUaded  to  in  these  papers.  The  captivity  of  William,  and  the  homage 
extorted  from  him  in  1174,  the  restoration  of  Berwick  and  Soxburgh, 
and  the  acquittance  and  renunciation  of  the  homage  by  Richard  HI. 
in  1189,  saving  only  such  homage  as  was  anciently  rendered  by 
Malcolm  Ganmore,  belong  to  the  political  history  of  Scotland,  in 
which  they  form  part  of  a  most  important  chapter.  More  relevant 
to  the  present  history  wUl  be  to  give  a  short  account  of  the  legisla- 
tion of  this  reign,  the  general  scope  and  spirit  of  which  consisted  in 
canTing  out  the  policy  of  the  laws  of  David  L,  and  providing  for  their 
better  observance  and  enforcement. 

The  legialation  upon  criminal  matters  in  this  reign  is  minute  and 
characteristia  The  provisions  relating  to  the  warrants  of  stolen 
goods,  and  the  places  in  which  they  were  to  compear,  have  already 
been  adverted  to,  while  treating  of  the  laws  upon  the  same  subject  in 
the  time  of  David  L,  which  Uiey  carried  out  and  extended.  (Ass. 
K  WOlehni  T.  4>).  The  word  to  warrant  in  these  Statutes  appears 
conveniently  employed  as  a  synonym  for  "  to  maintain  the  right  of 
l&wfol  possession."  The  warrant  used  as  a  substantive  is  the  indivi- 
dual from  whom  lawful  possession  is  aUeged  to  have  been  obtained. 

For  the  better  detection  and  punishment  of  the  crime  of  theft, 
stringent  provisions  were  made  to  prohibit  the  owner  of  stolen  goods 
from  quieUy  arranging  with  the  thieves  for  the  restoration  of  his  pro- 
perty. Theftbote  is  the  name  given  for  the  ransom  secretly  given  for 
restoring  stolen  property,  and  the  giving  of  theftbote  was  made  equally 
a  dime  with  th^  itsell  Such  a  provision  points  to  the  existence  of 
a  system  of  organised  robbery  being  prevalent  in  the  country,  and  is 
one  of  the  first  necessary  steps  of  a  legislation  that  aims  at  curing  the 
evil  If  a  person  found  goods  which  he  alleged  to  have  been  stolen 
from  him  in  any  town,  with  no  one  to  warrant  them,  he  was  not 
allowed  to  take  them  quietly  away,  but  must  place  them  in  custody  of 
responsible  persons,  and  make  his  complaint  to  the  Sheriff.  The  Sheriff 
and  his  officers  should  then  compel  the  Provost,  with  three  inhabi- 
tants, to  pu^e  themselves  by  oath  that  they  knew  nothing  of  the 
the&  And  upon  proof  of  his  property,  the  owner  might  then  take 
away  his  goods.  A  person  accused  of  theft,  or  of  giving  theftbote,  on 
the  oath  of  the  Provost  of  the  town,  and  three  leal  men  inhabitants, 
might  be  put  to  underlie  the  ordeal  of  water.  If  there  was,  moreover, 
the  testimony  of  three  leal  men  ofdd,  besides  the  above  witness,  he 
should  undergo  no  ordeal  of  battle,  water,  nor  fire,  but  "  hastily  he 
ahall  be  hangyt"    (Asa  R  Willehni  1,  2). 

It  was  prohibited  to  buy  anything  without  the  purchaser  having 
some  one  of  known  residence  to  answer  as  bail  for  him.  And  if  the 
surety  could  not  produce  his  principal  when  required,  that  is,  for 
instance,  if  the  purchased  goods  were  challenged  as  having  been 
sUden,  the  snre^  was  obliged  to  make  restitution  to  the  owner  three- 
fold, and  foi&it  eight  coWs  to  the  king.    And  the  person  who  thus 
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allowed  his  surety  to  suffer  loss,  without  coming  to  his  reEe(  wm 
declared  an  outlaw  through  the  whole  domain  of  Sootland.  (Ass.  R 
Willdmi  5). 

If  any  one  (after  the  promulgation  of  the  Statute)  should  be  accused 
by  common  repute  (defamatus  fuerit)  of  theft,  in  one  or  two  pro- 
vinces, and  should  be  found  without  a  lord  who  would  find  bail  for 
him,  ha  should  be  done  with  as  a  proved  thief  (jsicui  de  lainme  pro- 
bato).    (Ass.  R  WUlelmi  6). 

If  any  one  having  stolen  anything  be  followed  by  the  hue  and  cry 
of  the  country,  and  be  found  in  possession  of  the  stolen  goods,  he 
should  immediately  be  done  with  as  with  a  proved  thief  (fiat  statim 
de  eo  8umt  de  latrone  probato).  And  if  he  have  relinquished  the 
goods  in  the  sight  of  the  men  of  the  country  folbwing  him,  not  the 
less  shall  he  have  justice  done  upon  him.    (Ass.  R  Wilielmi  7). 

For  the  thefb  of  a  calf  or  a  ram,  or  of  whatever  a  man  could  bear  on 
his  back,  no  Court  should  be  heM.  But  he  in  whose  land  a  thief 
should  be  in  this  wise  taken,  should  have  the  sheep  or  calf  as  forfeiL 
And  the  thief  should  be  whipped  or  have  his  ear  cut  ofi^  so  that  it  be 
in  the  presence  of  two  leal  men.  A  man  is  not  to  be  hung  for  less 
than  the  value  of  two  sheep,  or  16  pence.    (Ass.  R  WiUelmi  13). 

The  weregylt  (or  redemption  price)  of  eveiy  thief  throughout  Scot- 
land, was  to  be  34  kye  and  a  half  (Ass.  R  Wilielmi  14).  If  in 
bar  of  sentence  he  pleaded  that  he  had  not  34  £arthings  in  the  woild,  he 
might  well  be  answered  by  the  sarcasm  of  the  late  Chief  Baron  Maale 
(when  addressing  a  prisoner  convicted  of  bigamy,  in  the  time  when  pro- 
ceedings for  divorce  in  England  involved  tiie  expense  of  a  bill  in  the 
House  of  Lords) — "  Prisoner,  that  makes  no  differenca  This  is  not  a 
country  which  hxis  (me  law  far  iha  rich  and  anoth^  More 

consonant,  however,  with  the  ideas  of  the  present  day  is  the  following : — 

"The  assyze  of  the  king  made  at  Perth  on  St  Augustine's  day, 
which  the  bishops,  earls,  barons,  and  thanes,  and  the  whole  com- 
munis have  sworn  firmly  to  keep.  That  they  will  not  harbour  nor 
receive  thieves,  mansLiyers,  nor  murderers,  ravishers,  nor  other  male* 
factors  (in  Moray  or  elsewhere),  whether  their  own  proper  men  or 
others,  but  wherever  they  may  be  found  will  do  their  utmost  to  bring 
them  to  justice,  and  will  do  their  utmost  to  maintain  the  righteous  law  of 
the  land.  And  after  doom  given  of  water,  iron,  or  battle,  will  receive 
no  money  whereby  justice  may  be  left  undone,  and  will  do  their 
utmost  to  help  the  king  to  seek  out  malefactors,  and  to  have  vengeance 
taken  of  them;  and  when  required  by  the  king,  will  each,  at  tiie 
court  of  another,  bear  leal  witness  according  to  what  he  know&  And 
the  king  has  placed  their  courts  in  pledge,  so  that  whoever  of  them  be 
convicted  of  breaking  this  assize,  shaU  tyne  his  court  for  everwun^" 
(Ass.  R  WiUelmi  20). 

The  following  law  gI  evidence  is  characteristic: — ^"The  king  has 
ordained  by  his  counsel  of  prdates,  earls,  and  barons,  that  if  the  voioe 
of  three  baronies  shall  accuse  and  prosecute  any  one  of  robbery,  thef^ 
or  any  other  crime  for  which,  according  to  law,  the  accused  is  liable 
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to  Buffer  judgment^  and  he  be  without  a  surety  (et  defendens  sine 
plegio  fuerit),  for  these  three  accusations  alone  he  shall  be  hung,  or 
suffer  the  judgment  proper  to  the  crime  chaiged.  And  if  the  voice  of 
two  baronies  accuse  and  prosecute  him,  he  shall  in  likewise  be  hung 
if  he  be  without  a  surety,  and  the  evil  tame  of  the  country  follow  him 
instead  of  the  third  barony.  And  if  the  voice  of  one  barony  only 
accuse  and  prosecute  him,  and  the  accused  have  been  up  to  that  day 
of  evil  fame  and  be  without  surety,  he  shall  in  likewise  be  hung  since 
evil  fame  alone  with  one  accusation  gives  the  accused  over  to  death. 
Bat  evil  fame  singly  (fama  simplex),  without  inquisition  made  by  oath, 
gives  no  one  over  to  death/'  (Ass.  R  Willehni  21).  I  have  little  doubt 
that  the  evil  tame  on  which  this  law  was  founded  is  identical  with  the 
habit  and  repute  which  is  to  this  day  given  in  evidence  before  the 
verdict  is  returned  by  the  jury,  although  it  has  become  the  practice, 
in  deference  to  more  modem  ideas  of  evidence,  for  the  judge  to  direct 
the  jury  that  this  evidence  is  not  to  weigh  in  their  decision  upon  the 
substantive  chaiga 

"Nullua  exaudiatur  de  roboria  neque  de  hamesokyn  neque  de 
raptu  melioris  nisi  racionabilem  jEaciat  sectam  scilicet  ad  tres  baronias 
et  ad  servientis  domini  regis  et  eodem  die  vel  nocte  in  qua  delictum 
factum  fnisset''  If  there  was  delay  for  more  than  a  day  and  a  night 
in  mi^ng  such  complaint,  the  defendant  should  be  acquit^  and  the 
accuser  should  remain  at  the  king's  mercy.  To  constitute  the  crime 
of  hamesucken,  it  was  necessaiy  that  the  complainant  should  have  been 
assaulted  in  his  own  house,  where  he  is  in  the  habit  of  living  and  sleep- 
ing day  and  night 

A  person  convicted  of  a  foiged  charter,  if  it  were  a  royal  one,  was 
to  be  condemned  at  the  pleasure  of  the  king;  if  it  were  a  private  one» 
he  might  be  dealt  with  more  mildly,  but  so  that  he  should  not  escape 
without  great  pain  of  body.    (Ass.  R  WiUelmi  8). 

After  conviction  of  manslaughter,  thefb,  or  any  other  felony,  the 
heir,  if  not  consenting  to  the  crime,  was  not  to  be  disinherited;  but  if 
i  person  accused  of  such  crimes  have  taken  flight,  so  as  not  to  come 
to  receive  judgment^  the  lord  from  whom  he  holds  his  lands  and  tene* 
meats  should  enter  into  possession  thereof  and  hold  them  until  he 
eame  to  receive  judgment^  or  until  he  die,  so  that  the  heir,  while  the 
criminal  lives  and  comes  not  to  take  judgment,  should  not  be  heard  to 
claim  the  landa  The  heirs  of  a  person  convicted  of  treason  were^ 
however,  disinherited    (Asa  R  Willelmi  9). 

Such  are  the  more  important  provisions  in  the  legislation  of  this 
reign  which  have  come  down  to  us  in  regard  to  criminal  matters — a 
<»imiual  code  throughout  which  we  see  the  anxiety  of  the  legislature 
to  prevent  those  compromises  of  felony  which  are  characteristic  of  a 
lawless  age  or  country.  In  certain  cases  of  homicide  only  was  the 
CQuaeut  of  the  injured  relatives  permitted  to  weigh  in  relaxing  the 
judgment  of  the  law*  Throughout  these  laws  also  we  see  the  intention 
of  canying  oat,  with  greater  strictness  and  detail,  the  policy  of  enact- 
iMDts  made  in  ihe  reign  of  Pavid  X,  to  whdae  time  must  no  doubt  be 
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lefemd  tbe  inangnration  of  a  system  of  nnifonn  judicial  order 
throog^KNit  the  country. 

Two  great  assiaes  of  the  justiciaiy  were  to  be  held  eveiy  year  at 
Edmbnigfa  or  Peblis,  and  to  these  all  the  tenants  in  chief  (tenentes  in 
capite)  <^  die  king  were  obliged  to  compesr,  unless  certified  on  the 
ground  of  illness  or  the  king's  service,  or  other  important  reasons^  to 
the  satisbetion  of  tbe  justiciaiy.    (Ass.  R  Willelmi  25). 

The  sheriflb  were  ordained  to  hold  their  courts  ereiy  forty  days,  each 
in  his  own  proWnce;  and  the  barons^  knights,  and  freeholders,  and 
the  seneschals  of  the  bishops,  abbots,  and  earis  of  the  province,  were 
required  to  be  present  at  these  courts,  under  pain  of  the  king's  for- 
feiture At  the  great  justiciaiy  courts,  besides  the  smaller  freeholders, 
kn^hts,  and  barons  as  before  mentioned,  the  bishops^  abbots^  and 
ear&  were  required' to  attend  in  person.    (Assl  R  Willelmi  19). 

At  the  Court  of  the  bishop,  abbot,  earl,  or  other  freeholder,  the 
Sheriff  or  his  depute  must  be  summoned  as  sn  assessor  to  see  that 
the  Court  was  duly  ordered  But  if  the  Sheriff  or  his  depute  were 
duly  summoned  and  did  not  come,  such  Court  might  be  held  without 
penalty,  but  without  the  presence  of  one  or  other  of  them  to  see 
justice  done  no  sentence  could  be  given  of  ordeal  of  battie,  water,  or 
iron.  From  the  jurisdiction  of  all  Item  Courts  the  four  pleas  of  the 
crown  were  excepted:  namely,  de  femina  efforciaia,  de  rapina,  d$ 
arsione,  et  de  murdre.    (Ass.  R  WUlelmi  12). 

When  the  king  came  into  any  province  the  judges  of  that  province 
were  ordained  at  once  to  attend  lum,  and  were  not  to  leave  the  king's 
Court  until  he  left  the  province  except  by  permission ;  an  ordinance 
from  which  it  may  be  inferred  that  the  king  continued  the  practice  of 
administering  justice  in  person,  which  we  know  to  have  b^  charac- 
teristic of  the  reign  of  David  L     (Ass.  R  Willehni  26). 

We  find  in  this  reign  special  enactments  with  regard  to  the  men 
of  Galloway,  which  indicate  that  the  inhabitants  of  that  province 
were  still  regarded  as  a  somewhat  turbulent  race,  and  they  still  seem 
to  have  rejoiced  in  certain  laws  of  their  own  which  probably  included 
some  peculiar  and  ruder  form  of  the  trial  by  battle  than  that  allowed 
in  the  rest  of  Scotland.  The  Statute,  amongst  other  things,  enacts 
that  no  Galloway  man  is  to  have  the  benefit  of  trial  by  an  assize  of 
the  neighbourhood  unless  he  renounces  the  law  of  GaUoway.  (Ass. 
R  WiUelmi  22,  23). 

There  are  some  enactments  in  this  reign  which  follow  up  and 
extend  the  policy  of  the  Burgh  Laws  of  I^vid  L  Merchants  were 
ordained  to  confine  their  business  within  the  liberty  of  the  burghs  to 
which  they  belong,  and  not  to  trade  within  the  Uberty  of  another, 
otherwise  they  should  be  punished  as  forestallers.  No  prelate  or 
ecclesiastical  person,  nor  any  earl,  baron,  or  secular  person  should  pre- 
sume to  buy  wool,  hides,  or  such  kind  of  merchandise,  bnt  sell  such 
merchandise  to  the  merchants  of  the  burghs  within  whose  liberties 
and  ballieries  the  owner's  sellers  of  the  merchandise  dweU.  All  kinds 
of  merchandiBe  were  to  be  presented  at  tbe  market  and  cross  of  their 
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bnighs,  and  there  c^ered  to  the  merchants  of  the  bnrghs.  And  the 
custom  thereof  should  be  paid  to  the  king.  No  stranger  merchant  of 
whatever  nation  should  buy  or  sell  any  kmd  of  merchandise  without 
the  burgh,  but  in  the  burgh,  only  and  especially  to  the  merchants  of 
the  burgh.  No  stranger  merchant  coming  with  his  ships  or  merchan- 
dise was  to  cut  doth  or  sell  in  pennyworths,  but  in  gross,  and  that 
within  the  burgh  and  to  the  merchants  of  the  burgh.  And  if  any 
stranger  merclumt  should  be  found  doing  the  contrary  he  should  be 
apprehended  by  the  servants  of  the  guild,  and  should  be  punished  as 
a  breaker  of  die  king's  protection.  (Ass.  R  Willelmi  38).  'EcoleA* 
astics  were  required  to  live  upon  their  own  proper  rents  and  emolu- 
ments^ and  were  not  allowed  to  become  husbandmen,  shepherds,  or 
merchants.     (Ass.  R  Willelmi  39,  40,  41). 

In  a  Statute  of  this  reign  we  find  some  of  the  earliest  r^ulations 
as  to  the  method  of  serving  a  summons  or  citation  similar  to  those 
which  are,  as  before  mentioned,  embodied  in  the  Begiam  Majestatem, 
and  involving  the  principle  upon  which  rest  to  this  day  the  regulations 
upon  the  service  of  a  summons.  The  Statute  (in  modem  language) 
is  as  follows: — ^If  any  one  has  to  be  summoned  or  attached  to  come 
to  any  Court  of  justice  whether  Sheriff,  baron,  vavasor,  or  any  free 
tenant  who  holds  Court,  it  should  be  declared  in  his  summons  or  attach- 
ment, by  the  serjeant,  crowner,  or  tosorderach  or  other  summoner  and 
his  witnesses  who  summon  or  attach  him,  for  what  trespass  he  is 
sammoned,  so  that  he  be  reasonably  warned  for  what  he  has  to 
answer  when  he  shall  appear  in  Court  Except  in  the  case  of  indict- 
ment, where  there  is  no  mention  made  wherefor  he  is  sununoned  or 
attached.    (Ass.  R  Willelmi  30). 

Some  quaint  provisions  are  made  on  the  subject  of  travelling  by 
night  No  one  except  a  person  of  great  authority  should  travel  by 
night,  except  for  three  causes,  namely,  for  bringing  the  priest  to  a 
sick  person,  for  going  to  have  his  com  ground,  and  for  the  indispen- 
sable business  of  his  lord;  and  these  causes  he  must  show  to  two  or 
three  men  of  the  place,  and  to  the  priest,  and  two  or  three  men  in 
every  village  he  passes  through.     (Asa  R  Willelmi  11). 

Several  detailed  enactments  are  made  upon  the  subject  of  mills 
and  multures,  which,  however,  are  perhaps  rather  curious  than 
interesting.     (Ass.  R  Willelmi  33). 

Here,  too,  we  find  the  earliest  enactment  upon  a  subject  which  has 
at  many  subsequent  periods  engaged  the  attention  of  the  legislature — 
the  subject  of  salmon  fishings.  It  is  enacted  that  the  mid  stream 
onght  to  be  so  wide  that  a  well-fed  pig  of  three  years  old  might  stand 
across  it  vrithout  touching  either  side  with  his  snout  or  tail ;  and 
should  be  free,  so  that  no  one  should  take  a  fish  there  from  the  Satur- 
day vespers  till  sunrise  on  Monday.     (Ass.  R  Willelmi  10). 

The  enactment  as  to  the  "  Saturday  slop,"  as  it  is  called,  has  been 
kept  up  to  this  day ;  but  that  about  the  mid  stream,  though  continued 
hy  several  subsequent  enactments,  was  unfortunately  not  adhered 
to  in  practice;   and  in  the  case  of  the  town  of  Aberdeen^  com- 
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mented  on  at  length  by  Stair  (ii  3,  70),  was  declared  to  have 
fjedlen  into  desaetuda   * 

We  shall  conclude  the  subject  of  this  reign  by  quoting  some  general 
enactments,  similar  in  their  scope  and  spirit,  and  probably  in  imita- 
tion of  similar  ones  belonging  to  the  reign  of  David  I. 

"  It  is  Statute  by  King  William  at  Scone,  with  common  consent 
and  deliberation  of  prelates,  earls,  barons,  and  freeholders,  that  the 
holy  Kirk  of  Scotland,  and  the  true  religion,  and  all  the  clergy  shall 
be  maintained  in  quietness,  peace,  and  at  all  times  under  the  king's 
protection.  Justice  shall  be  done  commonly  to  poor  and  rich,  and 
especially  to  religious  men  and  kirkmen,  and  also  to  all  husbandmen. 
Let  no  earl,  baron,  freeholder,  or  other  person  travelling  through  the 
country  ride  with  more  men  than  he  can  sustain  in  meat  and  drink 
at  his  own  proper  expense;  nor  lodge  nor  harbour  but  in  places 
where  he  can  have  meat  and  drink  and  fodder  for  his  money,  so  that 
he  may  live  on  his  own  property,  and  not  by  spoiling  another.  And 
whoever  may  be  found  to  have  transgressed  the  Statute  by  the 
certain  and  notorious  complaint  of  the  injured,  let  him  be  taken  and 
punbhed  by  the  SberiiF  of  the  county  as  a  breaker  of  the  king's 
peace,  until  he  have  made  full  satisfaction  to  the  injured.  (Ajsa  R 
Willdmi  42).  R  C. 


PRACnOAL  SUGGESTIONS  FOR  REFORM  IN  THE 

COURT  OF  SESSION. 

BY  A  W.8. 

In  the  last  number  of  the  Journal  there  appeared  a  few  general 
remarks  on  reforms  in  the  Court  of  Session,  and  we  now  propose  to 
follow  up  that  important  subject  by  making  a  few  practical  sugges- 
tions. We  do  not  say  that  the  suggestions  we  offer  are  the  only  or 
even  the  best  remedies  which  could  be  applied  to  existing  evils.  Our 
object  is  rather  to  direct  attention  more  particularly  to  these  evils  in 
the  hope  of  exciting  discussion  and  calling  forth  further  suggestions. 
In  Scothind  the  proverbial  "  Law's  delays''  and  the  enormous  expense 
of  litigation  have  been  severely  felt  ever  since  the  institution  of  the 
Court  of  Session,  and  although  of  late  years  much  has  been  done  to 
remedy  these  evils  much  remains  to  be  done.  To  provide  this  remedy 
two  courses  are  open,  either  to  sweep  away  altogether  the  present 
system  of  pleading,  and  substitute  in  its  place  some  such  system  as 
that  adopted  in  England;  or,  while  retaining  our  present  forms,  to 
modify  and  improve  upon  them  so  as  to  increase  the  speed  and  lessen 
the  expense  of  legal  proceedings. 

We  do  not  propose  at  present  to  enter  upon  the  first  of  these 
topics.  A  change  so  sweeping,  rendering  useless  all  existing  forms 
and  the  practice  and  learning  of  the  past,  should  not  be  attempted 
until  all  else  has  failed.  Possibly  it  may  still  be  necessaiy  to  resort 
to  this  course  in  Scotland,  but  in  the  meantime  we  would  rather 
Considtf  whether  our  existing  forms  cannot  be  adapted  to  the  require- 
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ments  of  the  present  day;  and  in  order  that  our  remarks  may  be 
easily  followed,  we  will  take  an  ordinary  petitory  action,  embracing 
qnefitions  both  of  fact  and  law,  and  trace  it  from  its  commencement 
to  its  termination,  suggesting  improvements  as  we  go  along,  and 
avoiding  in  the  meantime  all  peculiarities  such  as  occur  in  actions  of 
lednctions,  multiplepoinding,  saspensions,  advocations^  eta 

We  shall  then  suppose  a  summons  to  be  duly  prepared  and  signeted, 
and  the  first  question  which  occurs  is,  why  cannot  that  summons  be 
as  effectually  served  upon  the  defender  by  the  pursuer's  agent  or  his 
derk,  as  by  the  cumbrous  ceremony  of  service  by  means  of  a  messen- 
ser-at-arms  ?  This  miirht  be  a  matter  of  no  great  importance  if  there 
^  inessengers^t^s  in  eveiy  town  in  ScotUnd.  ^  <n«n  t/ «A«re 
were  cU  least  one  in  each  county ^  but  a  glance  at  the  roll  discloses  the 
&ct  that  in  many  counties  in  Scotland  there  is  no  messenger-at-arms 
at  alL  Should  it  be  necessary  to  serve  a  summons  in  one  of  these 
counties,  the  pursuer  must  either  pay  a  large  sum  to  the  nearest  mes- 
senger to  go,  or  he  must  apply  to  the  Court  to  grant  special  permis- 
sion to  a  sheriff-oflScer  to  serve  the  writ  In  such  cases  the  summons 
coold  be  as  well  served  by  an  agent  resident  on  the  spot,  or  his  derk, 
at  a  cost  of  about  as  many  ^hillings  as  it  now  costs  pounds.  We  see  no 
reason  why  a  summons  should  not  be  served  here  in  the  way  in  which 
it  is  done  daily  in  England  without  any  evil  results. 

The  mmmL  beini  served,  the  next  point  deserving  consideration 
is  its  inducicB.  Before  the  Court  of  Session  Act  of  1850,  the  induciss 
of  a  summons  against  a  defender  residing  in  Scotland  (except  in 
piivil^ed  cases)  was  27  days,  in  Orkney  or  Shetland  40  days,  and 
fiirth  of  Scotland  60  day&  Since  that  Act,  the  inducise  are  14 
days  against  a  defender  resident  in  Scotland,  and  21  days  in  Orkney 
or  Shetland,  or  furth  of  Scotland.  This  was  a  step  in  the  right  direc- 
tion ;  but  cannot  these  periods  be  still  farther  shortened  with  advan- 
tage to  the  pursuer,  and  safety  to  the  defender?  We  think  they  can, 
and  that  there  is  no  reason  why  the  inducisB  against  a  defender  resi- 
dent in  Scotland,  at  all  events,  should  be  longer  than  six  days.  As  a 
general  rule,  a  summons  is  not  raised  until  the  defender  is  prepared 
for  its  advent  by  a  course  of  correspondence,  and  he  usually  puts  the 
first  letter  he  receives  into  the  hands  of  his  agent,  with  instructions 
and  information  to  re]dy  to  it  When  a  summons,  tlierefore,  is  served, 
all  that  is  necessary  to  be  done  is,  to  forward  it  to  an  agent  in  Edin- 
burgh, to  enter  appearance.  By  our  present  postal  system,  no  letter 
from  any  part  of  Scotland  is  longer  in  transit  than  three  days;  and 
even  assuming  that  it  takes  this  exceptionally  long  time,  sixteen  days 
must  still  elapse  before  it  is  necessary  to  lodge  defences.  In  the 
Sheriff  Courts  the  induciw  of  a  summons  are  only  six  days,  and  there 
the  defence  must  be  stated  immediately  on  the  expiry  of  that  time. 
In  sQch  Sheriff  Courts  as  that  of  Glasgow,  cases  involving  pecuniary 
interests  as  great  as  those  in  the  Court  of  Session  are  brou^t  in  this 
way,  and  we  never  hear  complaints  on  this  grotmd. 

if  our  present  practice,  when  the  indwice  are  expired,  the  next 
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step  is  technically  tenned  the  oaUing  in  Court  This  is  done  by 
writing  upon  the  summons  tkpartibue,  paying  the  fee  fane}  dues,  and 
lodging  it  with  one  of  the  Outer  House  derks,  with  the  necessary 
inventories  and  productions,  on  a  Monday  (except  callings  upon  the 
last  nine  sederunt  days  of  a  session).  Upon  the  Thursday  following 
the  summons  appears  in  the  printed  calling  list,  and  the  defender  can 
enter  appearance  and  borrow  up  the  process  to  prepare  defences,  any 
time  before  7  o'clock  of  the  next  evening.  It  humbly  appears  to  us 
that  this  whole  proceeding  is  cumbrous,  expensive,  and  unnecessary. 
We  would  suggest  that  each  pursuer  sernng  a  summons  should  be 
required  to  mark  upon  the  service  copy  the  name  of  the  Lord  Ordinary 
before  whom  it  is  to  depend,  and,  within  the  six  days  of  induci^, 
whether  during  session  or  in  vacation,  to  lodge  it,  with  the  necessary 
productions,  in  the  oflSce  of  the  clerk  attached  to  that  Lord  Ordinary's 
bar;  and  that,  on  his  feiilure  to  do  so,  the  summons  should  be  held  as 
abandoned.  The  defender  should  then  enter  appearance,  and  be 
allowed  thirteen  days  to  lodge  defences,  as  at  present  When  the 
sixth  day  falls  on  a  Saturday  or  Sunday,  the  period  for  adopting  these 
proceedings  could  be  extended  till  the  following  Monday. 

Another  matter  of  importance  may  be  noticed  here,  the  unnecessaiy 
expense  of  obtaining  decrees  in  absence.  By  the  existing  practice, 
before  decree  in  absence  can  be  obtained,  the  case  must  go  to  the 
printed  weekly  roll,  counsel  must  be  instructed,  and  decree  taken,  the 
expense  being  as  foUows: — 

Borrowing  Summons  to  Enrol,  -  -  -  -  JBO  2  0 
Enrolling  in  Undefended  BoU,  -  -  -  -  0  3  4 
Betuming  Summons  to  the  Clerk,  -  -  -  0  10 
Fee  to  Counsel  to  take  Decree,    -        -        -        -        110 

Counsel's  aerk, 076 

Instructing  Counsel,  -  -  -  -  -  068 
Attending  the  Calling, 0    6    8 

In  all, ^82 

In  England  decree  in  absence  is  taken  by  the  plaintiff's  attorney 
merely  writing  a  few  lines  upon  the  summons,  called  signing  judg- 
ment This  could  be  as  well  done  in  Scotland  by  the  pursuer's  agents 
or  the  form  in  tise  in  the  Bill  Chamber  might  be  adopted.  There, 
when  no  answers  are  lodged  to  a  note  of  suspension,  the  suspender's 
agent  puts  in  an  incidental  note  stating  the  fact,  and  craving  the  Lord 
Ordinary  to  pass  the  note,  which  is  done  as  a  matter  of  course.  In 
an  ordinary  action  the  pursuer's  agent  might  write  upon  the  interlocu- 
tor sheet,  "  The  pursuer  craves  the  Lord  Ordinary  for  decree  in  absence 
(or  by  default),  in  terms  of  the  conclusions  of  the  libeL"  The  clerk 
should  then  transmit  the  process  to  the  Lord  Ordinary,  who  should 
then  pronounce  decree.  The  expense  of  this  would  probably  be  6s  8d, 
instead  of  £2  8s  2d. 

But  to  return  to  the  action,  whose  progress  we  are  tracing.  De- 
fences having  been  lodged,  we  would  suggest,  at  this  stage,  the  abolition 
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of  another  useless  and  expensive  form  of  process — ^the  Weekly  Printed 
Roll  At  present  a  case  is  not  held  to  be  in  Court  till  it  has  passed 
throQgfa  this  roll,  and  the  defender  has  no  power  to  enrol  it  He  can 
only  compel  the  puraaer  to  enrol  the  case  or  allow  it  to  fall,  by  putting 
up  protestation.  Moreover,  although  the  calling  fixes  the  Division  to 
which  the  case  belongs,  it  is  not  fixed  until  enrolment  in  the  Weekly 
Boll  before  which  Lord  Ordinary  it  is  to^ depend;  for  the  pursuer  has 
power  to  call  a  summons  before  one  Lord  Ordinaiy  and  enrol  it  before 
another.  Now,  what  is  the  use  of  all  this  complicated  machinery  ? 
When  a  case  is  called  before  a  Lord  Ordinary,  and  defences  have  been 
lodged,  why  should  not  the  case  depend  before  that  Judge? 

There  is  really  no  use  for  the  printed  weekly  roll ;  and  especially 
looking  to  our  next  suggestion,  we  humbly  think  it  should  be 
abolished,  and  that  either  party  should  be  entitled  to  enrol  the  case  in 
the  motion  roll 

We  come^iow  to  offer  a  suggestion  which  we  deem  more  important 
than  any  we  have  yet  offered,  viz.: — ^That  the  making  up  and 

CLOSINO  OF   RE(X)RDS  SHOULD   PBOCEED  IN   VACATION  AS  WELL  AS 

DUEIKG  SESSION.  The  Court  of  Session  meets  on  the  12th  of  Novem- 
ber, and  sits  till  the  20th  of  March,  with  an  interval  of  a  fortnight  at 
Chtistmaa  It  meets  again  upon  the  12th  of  May,  and  sits  till  the 
20tb  of  July.  All  the  remainder  of  the  year  is  vacation ;  and  during 
session  the  Court  does  not  sit  on  Mondays.  Looking  to  these  facts,  a 
very  simple  calculation  will  satisfy  any  one,  that  an  action  raised,  let 
ns  say,  on  the  first  day  of  either  of  the  sessions  of  the  Court,  cannot 
be  decided  during  that  session,  or  the  next  following,  and  as  a  general 
rale  the  whole  vacations,  the  one  of  two,  the  other  of  nearly  four 
months,  are  entirely  lost  Now,  the  Lord  Ordinary  on  the  Bills  sits 
every  day  throughout  the  year  to  dispose  of  summary  applications, . 
and  there  is  no  reason  why  he  could  not  pronounce  all  formal  orders 
in  a  cause  as  well  as  the  judge  who  is  ultimately  to  decide  it — such 
as  ordering  a  revisal,  granting  or  renewing  a  diligence,  and  closing 
the  record.  In  this  way  an  action  after  being  raised  would  never  stop 
until  it  arrived  at  the  debate  roll,  or  issues  were  ordered,  or  a  proof 
allowed  in  some  other  form.  All  this  could  be  done  during  vacation, 
and  when  the  Court  met  the  Lords  Ordinary  would  proceed  to  hear 
debates,  adjust  issues,  or  lead  proof,  as  the  case  might  be. 

If  it  were  thought  to  impose  too  much  work  upon  one  Lord 
Ordinary  during  session  to  do  all  this,  and  hear  his  owni  cases  besides, 
a  judge  might  be  appointed  for  the  Bill  Chamber  alone,  who  could 
discharge  the  duties  now  suggested  during  session,  and  in  his  torn 
daring  vacatioa  In  the  making  up  of  the  record  itself,  we  would 
strongly  urge  that  the  practice  of  revisal  should  be  discouraged,  by 
allowing  it  in  no  case,  except  by  permission  of  the  Lord  Ordinary,  and 
upon  sufficient  cause  shown.  At  present,  closing  the  record  upon 
sammona  and  defences  is  the  exception,  and  not  the  rule — an  abuse 
which  no  doubt  proceeds  from  erroneous  notions  entertained  by  many 
agents,  and  even  counsel,  as  to  what  a  record  ought  to  be,    Let  it  be 
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distinctly  understood  in  future  that  the  sole  object  of  a  record  is  to 
give  notice  to  the  opposite  party  of  the  case  to  be  brought  against  bini, 
that  no  admissions  shall  bind  either  party,  unless  lodged  in  process 
in  the  form  of  notes  of  admission,  adjusted  and  signed  by  the  agents, 
as  at  present,  and  that  either  party  is  entitled  to  prove  any  fact  Bot 
so  admitted  by  his  opponent.  There  should  also  be  no  discussion  on 
relevancy,  unless  the  party  raising  it  is  willing  to  admit — ^not  hypo- 
thetically,  but  in  point  of  tkct — ^his  opponent's  statements,  and  to  take 
judgment  upon  that  footing. 

The  case  being  now,  lot  us  suppose,  in  the  debate  roll,  and  the 
question  to  be  disposed  of  purely  one  of  law,  the  Lord  Ordinary  will 
hear  parties  and  give  judgment.  In  the  event  of  either  party  being 
dissatisfied  with  this  judgment,  there  ought  to  be  an  appeal  to  the 
Inner  House,  but  the  beclabukg  note*  in  all  cases  should  be 
PBESENTED  WITHIN  TEN  DAYS.  The  Lord  Ordinary's  Interlocutor 
and  a  short  reclaiming  note  can  surely  be  printed  in  less  than 
twenty-one  daya 

There  is  one  matter  which  it  may  be  of  importance  to  consider, 
although  we  offer  no  opinion  upon  it  It  is  notorious  that  many 
cases  are  taken  to  the  Inner  House  merely  for  the  purpose  of  delay, 
and  that  when  the  cases  are  called  in  the  course  of  the  roll,  they  are 
either  abandoned  by  the  reclaimer  without  an  attempt  to  support  his 
reclaiming  note,  or  disposed  of  by  the  Court  after  hearing  the  re* 
claimer's  counsel  and  without  calling  upon  the  respondents;  and  all 
this  after  the  case  has  perhaps  been  a  year  or  upwards  in  the  Inner 
House  rolla  Now  eviLs  of  this  description  might  perhaps  be  cured  in 
two  ways— either  (I)  the  reclaimer  might  be  compelled  to  state  in  his 
reclaiming  note  the  grounds  on  which  he  maintained  that  the  Lord 
Ordinary's  interlocutpr  was  erroneous;  or  (2)  he  might  do  so  verbally 
when  the  case  appeared  in  the  single  bills,  and  in  either  event  if  the 
Court  were  satisfied  that  the  reclaimer  had  no  case,  and  was  merely 
fighting  for  delay,  they  might  refuse  the  reclaiming  note  in  the  single 
bills.  This  is,  however,  a  matter  of  some  delicacy,  and,  as  we  have 
already  said,  we  offer  no  opinion  upon  it 

We  now  come  to  consider  cases  involving  questions  of  fact  in 
which  proof  is  necessary,  and  upon  this  part  of  our  subject  we  will 
confine  our  remarks  exclusively  to  trial  by  jury.  We  notice  (1)  the 
preparation  and  adjustment  of  issues,  and  (2)  the  trial  itself 

It  was  suggested  in  last  number  that  issues  might  be  abolished 
altogether.  Were  this  idea  carried  out  the  Lord  Ordinary  might  hear 
counsel  on  the  cause  and  pronounce  an  interlocutor  containing  the 
questions  of  fact  to  be  tried,  either  party  being  entitled  to  reclaim. 
Should  the  general  opinion,  however,  be  in  favour  of  retaining  issues, 
the  Lord  Ordinary  should  be  bound  to  settle  them,  reserving  to  either 
party  the  right  to  reclaim. 

We  approach  the  subject  of  trial  by  jury  with  some  difl^denca 
Opinion  on  this  subject  is  so  much  divided  in  Scotland  that  it  is 
impossible  to  say  with  confidence  whether  jury  trial  in  this  countiy 
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should  be  retained  or  abandoned.  In  England  it  works  well,  is 
expeditiously  and  economicaUy  conducted,  and  enjoys  the  confidence 
of  the  people.  In  Scotland  it  works  badly,  is  not  conducted  expedi- 
tiously, but  very  slowly ;  not  economically,  but  at  a  ruinous  expense ; 
and  it  does  not  enjoy  the  confidence  of  the  people.  We  are,  however, 
of  opinion  that  trial  by  jury  is  the  true  method  of  expiscating  facts, 
and  we  cannot  help  thinking  that  it  would  work  well  even  in 
Scotland,  and  enjoy  the  confidence  of  the  people — 1,  If  it  were 
cheaper;  2,  more  expeditious;  and  3,  if  there  were  fewer  new 
trials  granted  on  the  ground  of  the  verdict  being  contrary  to 
eridence. 

I.  Oheapness. — No  one  except  an  agent  having  practical  experience, 
can  have  any  idea  of  the  enormous  expense  attending  a  Jury  trial  in 
Scotland.  Supposing  a  trial  lasts  two  days — and  every  trial  now  for 
some  reason  or  other  does,  then  in  a  very  trifling  case  the  actual 
outlay  at  the  trial  alone  will  be  something  like  this — (1),  Citing  the 
JQiy,  J?l  or  £^,  if  before  a  Lord  Ordinary  during  Session ;  if  at 
the  sittings,  the  expense  is  divided  among  the  cases  put  out  for  the 
same  day.  (2),  Fees  to  counsel  and  their  clerks,  say  from  £75  to 
^3.  (3),  Refreshments  to  the  jury,  say  «£^4  to  £&.  (4),  Payment 
to  the  jury  by  the  losing  party,  jP24.  In  addition  to  these  there  are 
payments  to  witnesses,  macers,  messengers-at-arms  for  citing  wit- 
nesses, and  a  host  of  smaller  sums  too  numerous  to  specify  here.  All 
this  outlay  may  be  rendered  useless  a  few  days  after  by  the  Court 
granting  a  new  trial  Now,  we  would  commence  our  reforms  upon 
jnty  trial  by  introducing  a  simple  notice  sent  to  the  jurymen  through 
the  Post  Office  by  the  Sheriff-Clerk,  instead  of  sending  sheriff-officers 
from  Edinburgh  all  over  the  county  to  cite  them  at  great  expense  to 
the  litigants.  We  once  saw  an  account  containing  a  charge  of  ^1 
13s  6d  for  an  officer  going  from  Edinburgh  to  the  extreme  end  of 
West  Galder  parish  to  cite  one  juror,  who,  after  all,  was  not  ballotted. 
The  fees  to  counsel  are  no  doubt  high;  but  if  the  other  reforms  we 
recommend  are  introduced,  jury  trial  will  probably  soon  become  so 
common,  that  there  will  be  neither  time  nor  inclination  to  treat  evety 
trifling  case  as  a  cause  ceHbre,  which  is  unfortunately  too  much  the 
practice  now,  and  the  fees  will  soon  come  to  a  proper  level  Farther, 
we  think  the  payment  to  the  jury  of  <£1  per  day  each,  or  J^12  per  day  in 
all,  for  a  period  not  exceeding  two  days,  should  be  abolished.  In 
Enghmd,  we  believe,  the  jurors  get  no  remuneration,  except  a  merely 
nominal  one  of  one  shilling  each,  upon  the  principle  that  they  are 
merely  discharging  a  duty  they  owe  to  the  State.  Nor  do  they  get 
any  in  criminal  cases  in  Scotland;  it  is  difficult  therefore  to  see  \^y 
they  should  get  it  in  civil  cases.  No  doubt  it  may  be  said,  and  with 
troth,  that  on  the  Edinburgh  jurors  are  laid  the  sins  of  the  whole 
Gonntry.  But  this  can  easily  be  provided  against,  by  making  it  the 
mle  aod  not  the  exception,  to  try  cases  on  circuit  If  these  recom- 
mendations are  adopted,  trial  by  jury  will,  at  all  events,  be  very  much 
less  acpenaive  than  formerly. 
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2.  Expedition. — Scarcely  a  single  case  is  tried  daring  Session  whidi 
occupies  less  than  two  days,  and  the  profession  has  lately  been  startled 
by  hearing  of  a  jury  trial,  of  no  great  difficulty  or  importance,  lasting 
eight  days.  All  this  might  be  shortened  greatly  if  connsel  would  avoid 
the  endless  cross-examination  of  witnesses  in  which  they  indulge, 
leading  to  no  practical  result,  and  the  making  of  elaborate  objections 
to  and  speeches  upon  the  admission  of  evidence,  which,  after  all,  is  of 
no  importance  either  one  way  or  the  other.  These,  however,  are 
matters  for  the  good  sense  of  the  Judge  who  tries,  and  the  counsel 
who  conduct  the  case,  and  no  legislation  can  affect  them.  In  the 
Justiciary  Court,  several  jury  trials  are  frequently  disposed  of  in  a 
day.  Why  cannot  this  practice  be  imported  into  the  Qvil 
Courts? 

3.  Ifew  Truda. — ^This  is  a  matter  of  delicacy,  as  it  involves  a  criti- 
cism of  the  Court  in  the  exercise  of  its  discretionary  power  of  allowing 
a  new  trial  It  is  clear,  however,  that  no  one  will  incur  willingly  the 
enormous  expense  of  a  jury  trial  unless  he  has  a  reasonable  expecta- 
tion that  the  verdict  wUl  stand  when  obtained ;  and  certainly  a  refer- 
ence to  the  cases  in  which  applications  for  new  trials  have  been 
granted,  on  the  ground  of  the  verdict  being  contrary  to  evidence,  for 
several  years  past,  would  not  tend  to  strengthen  his  trust  in  the 
finality  of  verdicts.  Either  the  jury  or  the  Court  are  the  best  judges 
of  evidence.  If  the  latter,  then  what  is  the  use  of  a  jury  at  all?  It  is 
a  solemn  and  very  costly  farce,  and  the  sooner  it  is  dispensed  with  the 
better.  But  if  the  former,  then  the  verdict  should  not  be  interfered 
with,  except  in  very  extreme  cases. 

Supposing,  then,  that  a  decree  of  the  Inner  House,  or  a  verdict  of 
a  jury  has  been  applied,  the  expenses  taxed  and  decerned  for  by 
existing  practice,  nine  days  must  elapse  before  the  process  can  be  sent 
to  the  Extractor.  This  appears  to  be  unnecessary,  and  there  seems 
no  good  reason  why  the  process  should  not  be  sent  at  once. 

These  are  the  more  prominent  suggestions  which  occur  to  us  upon 
this  important  subject  On  another  occasion  we  hope  to  return  to  it 
for  the  purpose  of  offering  a  few  remarks  upon  the  various  specialties 
occurring  in  the  actions  to  which  we  alluded  at  the  outlet 
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PYe  insert  this  Ariide  by  an  eminent  contribator,  with  tbe  observation  tbat,  upon 
a  queition  of  luoh  importaDoe,  oor  pages  are  open  to  aignmenta  on  tbe  oppotlte 
■ide  alio.] 

The  position  in  which  the  Lord  Advocate  finds  himself  in  consequence 
of  what — to  render  honour  to  whom  honour  is  due — ^should  be  caUed 
"the  Ormidale  Movement,"  is  simply  this:  he  must  either  bring  in  a 
measure  of  so  thorough  and  sweeping  a  character  as  to  induce  the 
country  to  give  our  Courts  of  law  another  chance,  or  he  must  submit 
to  the  appointment,  by  the  House  of  Commons,  of  a  committee  of 
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inquiry  ou  the  whole  subject  of  the  administration  of  justice  in  Scot- 
land, the  result  of  which  would  probably  be  the  entire  extinction  of 
the  Court  of  Session.  It  is  the  sheerest  folly  to  disguise  the  peril  in 
which  the  Supreme  Court  now  stands.  English  members  of  Parlia- 
ment will  be  only  too  glad  to  hand  over  the  functions  of  the  Scotch 
Judges  to  the  Northern  Circuit  and  Westminster  HaE  The  argu- 
ment would  be:  Why  have  a  separate  Supreme  Court  for  a  country 
which  has  not  a  larger  population  than  the  city  of  London,  when  the 
commercial  laws  of  the  two  kingdoms  are  almost  identical,  when 
these  Scotch  Judges  cannot  apparently  try  the  simplest  issue  of  fact, 
save  at  a  ruinous  expense,  an  enormous  waste  of  time,  and  great 
risk  of  miscarriage — ^and  when  the  additional  labour  which,  by  the 
change,  would  be  thrown  on  the  English  Bench,  would  only  be  about 
one  case  for  every  thirty  already  in  their  rolls?  We  know  quite  well 
how  thoroughly  this  sort  of  reasoning  would  accord  with  English 
sentiment  The  only  means  of  preventing  its  accomplishment  is  a 
united  and  decided  expression  of  opinion  by  the  Scottish  public  that 
such  a  measure  is  unnecessary;  and  the  only  means  of  securing  that 
public  opinion  is  at  once  to  sweep  away  all  those  peculiarities  of  our 
system  which  have  outlived  their  day,  and  which  can  now  be  de- 
fended on  no  sound  principle. 

It  is  a  fortunate  circumstance  that  at  such  a  juncture  the  Lord 
Advocate  is  a  man  of  the  right  stamp.  He  has  no  private  interest  to 
serve,  nor,  so  far  as  we  are  aware,  any  relations  to  provide  for.  To 
his  professional  reputation  and  extensive  practice  he  is  solely  indebted 
for  his  present  distinguished  position.  Besides  having  been  for  many 
years  in  the  possession  of  a  large  practice,  he  has  always  proved  him- 
self a  man  of  ready  resource;  and  whatever  he  believes  to  be  for  the 
pablic  good,  will  most  certainly  be  honestly  and  faithfully  carried  out, 

Now,  a  measure  that  will  give  satisfaction  ought^  in  our  opinion^  to 
embrace  the  following  points: — 

1.  The  repeal  of  the  Debts  Becovery  Act 

2.  The  extension  of  the  Small  Debt  Act  to  cases  under  £25,  with 
an  appeal  on  a  case  stated  to  the  Court  of  Session  on  questions  of  law. 

3.  The  abolition  of  the  Double  Sheriffship. 

4.  The  abolition  of  the  present  system  gf  advocation,  and  the  sub- 
stitation  of  a  simple  note  of  appeal  from  the  resident  Sheriff  to  the 
Inner  House,  without  additional  pleas,  closing  of  the  record,  etc. 

5.  The  trial  of  questions  of  &ct  at  Circuit 

6.  Every  Procurator,  Solicitor,  or  Writer  to  the  Signet,  should  be 
allowed  to  practise  in  any  part  of  the  country,  and  before  any  Court 

We  would  not  propose  to  reduce  the  number  of  the  Judges  of  the 
Court  of  Session,  or  to  meddle  with  the  Outer  House,  till  we.  saw 
what  would  be  the  effect  of  the  above  changes — ^which,  we  think, 
ought  to  set  the  Court  on  its  legs  as  regards  one  important  part  of  its 
features,  namely,  as  a  Court  of  Review. 

The  point  in  the  above  programme  which  will  cause  most  difference 
of  opinion  is  probably  Uie  abolition  of  what  is  cidled  the  £)oubld 
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Sheriffship.  The  time  apparently  has  arrived  when  the  ^eriffs  of 
Scotland— or  probably  the  Sheriff-Substitutes — must  be  required  to 
show  cause  why  sentence  of  death  should  not  be  passed  upon  them. 
The  Scotsman,  an  old  and  attached  friend  of  the  institution,  gives 
expression  to  the  prevailing  opinion  on  this  subject,  with  tolerable 
accuracy,  in  the  following  remarks: — 

"  It  would  be  impolitio  to  withdraw  the  jariadiction  oonFerrod  on  the  SheriiBi,  uid  we 
mtkj  be  certftin  the  bulk  of  the  bushieM  will  thetefore  oontiaue  to  originate  in  the  Sheriff 
Courta.  The  qneatlon,  therefore,  oomea  to  be,  whether  to  oontinue  t»e  Sberifie*  Depute, 
or  to  make  the  Court  of  Session  the  Court  of  Review  for  the  Sheriff  Courts.  Now,  the 
aystem  of  Double  Sherifli  is,  to  begin,  an  anomaly  which  has  no  analogue  that  we  know 
of  in  any  country  in  Europe,  and  whioh,  if  we  exoept  the  eases  of  Lanaikahire  and  Mid- 
liOthian,  is  not  justified  by  any  peooliaiities  in  our  oonstitational  system.  MoreoTcr, 
in  a  question  between  a  review  by  the  Court  and  a  review  by  Sheriffii-Depnte,  no  one 
can  hesitate  to  prefer  the  former,  as  being  the  better,  and  because  it  is  more  important 
for  the  country — since  it  has  come  to  thia— that  the  Sheriffii  should  go  than  that  the 
Coort,  which  gives  stability  and  dignity  to  the  law,  should  be  reduced.  The  number  of 
fully  employed  advocates  is  rather  less  than  the  number  of  Judges  on  the  Bench;  and 
it  Lb  no  disparagement  to  the  majority  of  the  Sheriffii  to  say  they  are  not  among  the 
fuUy  employed,  since  there  ii  no  work  for  them  to  be  occupied  upon.  If  in 
the  end  of  last  century,  when  the  business  was  much  laiger,  it  could  be  seri- 
ously maintained  that  t^e  Bench  of  fifteen  was  more  than  the  Bar  could  supply, 
it  may  be  believed  that  it  cannot  now  supply  thirteen  Judges  to  the  Bench 
and  twenty-five  Sheriffi^Depute  to  the  provinces,  aU  of  a  proper  quality;  while 
there  is  the  strongest  presumption  that  the  thirteen  are,  overhead,  more  capable  thsa 
the  twenty-five.  It  is  the  twenty-five,  however,  who  determine  on  appeal  the  vast 
majority  of  suits  instituted  in  Scotland,  a  stray  one  only  passing  beyond  them  for  rede- 
termination by  the  thirteen.  This  sosrcity  of  advocations  is  sometimes  dted  as  proof 
that  the  sheiiffii  give  general  satisfaction;  but  who  is  to  judge  whether  a  case  stopi 
from  the  satisfac^on,  or  from  the  exhaustion  of  the  suitor;  the  horror  of  further  ezpeoM 
and  delay,  the  uncertainty  of  the  issue  and  the  certainty  of  having  to  find  caution  t  A 
suitor  should  not  be  obliged  to  break  his  way  from  the  Court  of  first  instance  to  the 
most  satisfaotocy  Court,  Uirough  an  intermediate  one  so  anomalous  and  unnecessary. 
On  the  other  hand,  why  should  the  country  pay  for  an  appellate  jurisdiction  that  can  be 
dispensed  with,  and  which  prevents  a  better  appellate  jurisdiction  coming  into  play? 
All  these  considerations  point  to  the  abolition  of  the  system  of  Double  SheriflS^  the  better 
endowment  of  the  Sherifibhips,  and  the  establishment  of  a  direct  appeal  from  their 
Courts  to  the  Court  of  Session.  That  change,  of  course,  would  be  accompanied  by  the 
abolition  of  the  rule  as  to  caution,  for  there  would  be  then  more  reason  in  requiring 
caution  in  reclaiming  notes  than  in  appeals.  And  as,  moreover,  the  Sheriffii  would  be 
virtually  so  many  Ordinaries  in  the  provinces,  It  might  be  necessary  for  the  pecfeotioa 
of  these  changes  that  the  law  agencies  of  Scotland  should  be  assimilated  to  those  of 
other  countries  by  abolishing  the  corporate  privileges  which  now  restrain  writers  from 
practising  except  in  particular  Courts." 

In  the  ntter  dearth  of  judicial  statistics,  people  have  to  resort  to 
curious  expedients  in  order  to  exhibit  the  actual  working  of  the 
existing  system.  In  a  recent  number  of  the  Scottish  Law  Magazine, 
a  list  was  given  of  the  number  of  advocations  which  were  reported  in 
the  37th  volume  of  the  Jurist,  being  for  the  period  from  the  beginning 
of  the  Winter  Session  of  1864i,  to  the  end  of  the  Summer  Session, 
186o«  Will  it  be  credited  that  the  number  is  only  26  ?  The  results 
exhibited  by  the  Table  are  as  follows: — 

Judgment  of  ^eriffSttbatitate,  Sherifl^  and  Lord  Ordinary,  and 

Inner  House,  the  same,  ...  ...  ...  ...  1 

Judgment  of  Sheriff-Substitute,  Sheriff,  and  Inner  House,  the  same,        6 
Judgment  of  Sheriff-Substitute  reversed  by  Sheriff,  and  his  Inter- 
loovtor  approved  by  Inner  Honte^ 
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Judgment  of  Shflriff^obrtitate  Mvntad  by  Sheriff,  but  fiOiflrlff' 

Subttitute*!  approved  b J  Inner  Hoiue,  ..,  ...  ..^        XI 

Judgment  of  Shmff-Sabetittite  and  Sheriff  reversed  by  Inner 

Homo  in  wh<da  or  in  party       ...  ...  ...  ...  0 

Jodgmont  of  Sheriff-Sntetitute  altered  by  Sheriff,  and  again 

altered  by  Inner  Houae,  ...  ...  ...  ...  2 

Jodgmeot  of  Sheriff  approved  by  Inner  Hooae,  ...  ...  1 

"la 

These  figures,  though  obvioualy  very  imperfect-^inasmuoh  as  the 
cases  nosing  no  important  question  of  principle  are  not  reported — 
confirm  the  writer  in  the  Scotsman  as  far  as  they  go.  The  great 
mass  of  the  legal  business  of  the  country  is  now  transacted  in  the 
Sheriff  Courts;  and  were  the  appeal  from  the  Sheriff-Substitute  to  the 
Sheriff  abolished,  the  cases  which  would  be  taken  from  the  Sheriff 
Courts  to  the  Court  of  Session  would, at  the  least  be  ten  times  the 
present  number.  The  effeot  of  the  present  system  in  preventing  the 
flow  of  business  into  the  Supreme  Court  would  of  course  be  of  less 
consequence,  if  there  were  any  ground  to  believe  that  under  the  appeal 
to  the  Sheriff  justice  is  to  a  reasonable  extent  satisfiictorily  adminis- 
tered. But  we  are  uot  justified  in  coming  to  this  conclusion;  for  we 
see  that^  with  all  the  advantage  of  a  second  hearing  in  a  cause — the 
eflfect  of  which  is  greatly  to  assist  the  parties  and  the  Judge  in  finding 
out  the  tme  principle  on  which  the  controversy  turns — ^in  nearly  one 
half  of  the  cases  in  which  the  Sheriff  upset  his  Substitute's  judgment, 
the  Sheriff  was  found  to  be  wrong  and  the  Substitute  right. 

There  are  two  causes  suflBcient  to  account  for  this  state  of  matters. 
In  the  first  place,  a  case  is  not  so  well  argued  in  the  Sheriff  Court 
ss  in  the  Supreme  Court;  for  in  the  latter  the  litigant  has  the 
assistance  of  counsel,  who  makes  pleading  his  business,  and  has  all  the 
authorities  at  his  finger  ends;  while  in  the  Inferior  Courts  he  must 
trust  to  an  agent,  who  is  more  of  a  conveyancer  than  a  pleader,  and 
who  in  the  hurty  of  general  business  cannot  be  expected  to  pore 
over  the  reports  for  cases  to  fortify  his  position.  Consequently,  a 
debate  there  often  means  little  else  than  a  chatter  over  the  facts,  the 
Judge  being  left  to  find  out  the  law  for  himsel£  In  the  second  place, 
the  business  in  Scotland  has  become  so  limited,  that  very  few  of  the 
Sheriffs  have  the  opportunity  of  attaining  the  amoimt  of  practice  and 
training  at  the  Bar  which  is  requisite  to  give  them  that  superior 
eminence  as  lawyers,  which  the  public  are  entitled  to  expect  in  a 
person  holding  the  office  of  a  Judge  of  Appeal.  It  is  no  undue 
disparagement  to  the  Sheriffs  to  say  that  in  many  cases  their 
opinion  is  not  generally  more  valued  than  that  of  the  Sheriff-Substi- 
tute whose  decisions  they  have  to  review.  And  in  a  small  Bar  like  the 
Scotch  Bar,  it  is  difficult  to  see  how  it  can  adequately  keep  up  the 
supply  of  thirteen  Supreme  Judges  and  twenty-four  Sheriffs, 
thoroughly  qualified  for  their  duties.  If  any  one  will  glance  over  a 
volume  of  Uie  Beports,  he  will  be  astonished  to  see  how  small  is  the 
number  of  counsel  who  seem  to  be  required  for  the  transaction  of  the 
whole  business  of  the  country.    We  have  taken  the  trouble  to  couut 
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the  names  oF  the  advocates  who  appeared  as  counsel  in  the  cases 
reported  in  the  last  volume  of  the  Reports,  during  the  Winter  Sessiou 
beginning  on  5th  November,  1866,  and  ending  30th  Mareli,  1867. 
The  cases  reported  during  this  period  are  in  all  128,  and  we  find  that 
the  counsel  who  appeared^  on  one  side  or  the  other,  on  more  than 
twelve  occasions  are  only  ten  in  number,  via.: — 


Mc  Young,    ... 

39 

MrFraser,      

18 

MrCUrk,     ... 

38 

Mr  Watson,     

16 

MrGiffozd,   ... 

37 

The  Dean  of  Faculty, 

15 

Mr  Gordon, 21 

Mr  Sband,       

15 

Mr  Millar,     ... 

19 

MrPattiaon, 

12 

Of  these,  three  only — ^Mr  Clark,  Mr  Fraser,  and  Mr  Shand — are 
Sheriffs.  Excluding  the  above  gentlemen,  the  total  number  of  counsel 
who,  during  the  above  period,  were  in  more  than  six  cases,  was  only 
eight.  In  this  number  we  fail  to  observe  the  name  of  any  Sheriff; 
and,  indeed,  fifteen  of  the  twenty-four  Sheriffs  appear  to  have  no 
business  at  alL 

Now,  if  so  many  of  these  officials  have  nothing  to  do,  what  is  the 
use  of  their  being  obliged — as  by  Statute  they  now  are — ^to  tread  the 
boards  of  the  Parliament  House,  the  victims  of  enforced  idleness, 
when  they  might  be  so  usefully  employed  in  their  counties  disposing 
of  the  business  which  they  are  now  permitted  to  do  by  deputy.   When, 
in  1746,  the  office  was  placed  on  its  present  footing,  the  theory  on 
which  Parliament  proceeded  was  justified  by  this  position  of  affairs. 
The  salaries  allowed  to  Sheriffs  were  small    There  were  no  regular 
reports  of  the  decisions  of  the  Court  of  Session,  and  the  only  means 
by  which  one  could  maintain  a  practical  acquaintance  with  the  law 
which  he  had  to  administer,  was  by  remaining  at  the  fountain-head, 
taking  such  practice  as  he  could  get,  and  mixing  with  his  brother 
advocates  in  the  Parliament  House.    Communication  with  the  metro- 
polis was  extremely  diflScnlt  compared  with  what  it  is  now;   and 
Lord  Hardwick,  who  is  the  author  of  the  Act  20  Geo.  II.,  c.  43,  wisely 
saw  that  to  banish  a  Sheriff  to  his  jurisdiction  throughout  the  whole 
year,  would  be  to  destroy  the  lawyer,  by  absorbing  him  in  the  coun- 
try gentleman.    It  was,  therefore,  deemed  sufficient  to  provide,  "  that 
*'  every  Sheriff-Depute,  and  Steward-Depute  (that  is,  every  Sheriff- 
*'  Principal),  shall  be  and  reside  personally  within  his  county,  shire,  or 
"  stewartry  during  the  space  of  four  months  at  least  in  the  year;" 
while,  to  keep  the  judicial  machine  going,  the  Sheriff  was  empowered 
**  to  nominate  and  appoint  one  or  more  person  or  persons  to  act  as  his 
*'  Substitute  or  Substitutes  under  him  throughout  the  whole  county, 
"  shire,  or  stewartry,  or  within  such  parishes  or  districts  thereof  as 
*'  shall  be  expressed  in  the  commission  of  such  Substitute  or  Substi- 
"  tutes  during  his  pleasure,  for  whom  he  shall  be  answerable/'   These 
Substitutes  were  not  necessarily  lawyers.    Country  gentlemen,  half- 
pay  officers,  apothecaries,  or  any  body,  might  be  competently  ap- 
pointed; but  they  did  little  more  than  sign  such  warrants,  and  do  such 
business  as  could  not  conveniently  be  put  off  till  the  Sheriff  came  his 
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ronnda  In  graver  cases  they  wrote  to  the  Sheriff-Principal  in  Edinburgh 
as  to  what  should  be  done,  and  the  Sheriff's  judgment  in  the  case  was 
pronounced  and  signed  by  his  Substitute.  It  was  not  till  the  6  Oeo. 
IV.,  &  S3,  that  a  Sheriff-Substitute  was  required  to  be  a  member  of 
some  branch  of  the  legal  profession,  of  at  least  three  years'  standing, 
and  it  was  at  the  same  time  provided  that  no  commission  should  bo 
valid  without  a  certificate  of  fitness  from  the  Lord  President  and  Lord 
Jttstice-Glerk.  In  1838  Sheriffs  were  released  from  the  obligation  of 
residing  personally  for  four  months  a  year  in  their  counties,  by  the 
Act  1  and  2  Vict,  c.  119;  and  it  was  enacted  that,  with  the  excep- 
tion of  the  Sheriffs  of  Luiarkshire  and  Mid-Lothian,  **  every  Sheriff 
"  sliaU  be  in  habitu<d  attendanoe  on  the  Court  of  Session  during  tlie 
"^  sittings  thereof ." 

It  will  be  seen  from  these  enactments  that  the  Sheriff-Substitute 
and  the  Sheriff  do  not  hold  two  separate  and  independent  Courts — 
one  of  the  first  instance,  and  the  other  a  Court  of  Beview.  There  is 
only  one  Coui-t,  the  only  Judge  of  which  is  the  Sheriff,  but  he  is 
allowed  to  do  his  work  by  the  hand  of  a  deputy — the  deputy's  acts 
not  being  valid  till  they  are  confirmed  by  his  principal  Theoretically 
the  Sheriff  is  not  a  Judge  of  appeal  at  all;  but  when  he  does  not  sit 
himself,  the  Substitute's  proceedings  are  sent  up  to  him  for  his  con- 
firmation, when  he  may  take  the  opportunity  of  overturning  the  deci- 
sion, and  pronouncing  a  judgment  himself  de  now.  ,  Supposing,  for 
instance,  a  reduction  were  brought  of  a  Sheriff's  judgment  in  which 
he  reversed  his  Substitute's  interlocutor,  a  decree  for  the  pursuer 
would  not  have  the  effect  of  reviving  the  Substitute's  decision,  but 
the  interiocutor  sheet  would  simply  become  a  blank  piece  of  paper. 

Now,  it  is  this  principle  of  allowing  any  one  holding  judicial  func- 
tions to  stay  away  from  his  Court  altogether — "for  the  purpose  of 
giving  habitual  attendance  on  the  Court  of  Session  during  the  sittings 
thereof" — and  to  do  by  a  deputy  the  duties  which  he  ought  to  do 
hunael^  that  appears  to  us  to  have  become  quite  indefensible.  In  no 
other  civilised  country  do  we  find  anything  like  it;  and  if  the  Lord 
Advocate  does  not  take  the  matter  in  hand  himself,  it  is  certain  that 
at  least  one  member  of  Parliament  will  take  the  opinion  of  the  House 
of  Commons  as  to  the  propriety  of  its  continuance. 

Not  to  speak  of  the  expense  caused  by  obliging  parties  litigating 
in  the  Sheriff  Court  to  travel  the  same  ground  twice  over,  one 
great  evil  resulting  from  the  present  system  is  the  delay  which  is 
occasioned  by  appeals  from  the  Sheriff-Substitute  to  the  Sheriff 
dniing  the  progress  of  the  causa  The  Interlocutors  now  appeal- 
able are  theee: — 

L  Interlocutors  disposing  of  prdiminaiy  plea& 

2.  Interlocutors  allowing  proofl 

3  Deliverances  during  prool 

4.  Interlocutors  on  merits. 

5.  Interlocutors  approving  of  Auditors'  report  on  expenses 

At  each  of  these  stages  it  is  competent  for  a  party  to  exhaust  the 


90  THS  DOUBLE  SHSSmSHIP. 

patience  of  his  opponent  by  taking  an  appeal  to  the  Sheriffl  He  has 
six  days  to  do  so,  and  nsoally  takes  all  the  time.  The  Sheriff  issues 
an  order  ''appointing  parties  to  be  beard,  on  the  appeal,  at  next 
sittings.""  They  may  have  to  wait  for  weeks  and  months  for  the 
"  next  sittings; "  but  parties  having  at  length  been  heard,  the  Sboriff 
requires  time  to  consider  his  judgment;  The  case  comes  back  to  the 
Substitute,  who  begins  where  he  left  off— probably  now  some  months 
ago;  and  when  he  has  advanced  to  another  stage,  he  is  stopped  again 
by  another  appeal;  and  thus  a  case  which  might  be  heard  and 
determined  by  the  Sheriff-Substitute  in  a  mont£,  drags  its  weaiy 
length  along,  for  probably  more  than  a  year.  By  this  time 
most  litigants  have  had  enough  of  it.  There  is  a  heavy  bill  of  costs 
to  meet  If  the  sum  sued  for  is  below  ^25,  the  average  cost  is  jP20 
a-side,  or  £40  in  all;  above  £25  the  costs  will  likely  l^  £25  each,  or 
£50  in  all;  above  £100  the  losing  party  will  have  to  pay  £70,  or 
about  £35  a-side.  This  is  where  the  record  has  been  made  up  by 
condescendence  and  defences.  Where  the  record  has  been  closed  on 
a  minute  of  defence,  the  expenses  on  either  side  will  probably  be 
£15,  £20,  or  £30,  according  as  the  scale  of  taxation  to  be  applied  is 
for  cases  under  £25,  or  above  £25,  or  above  £100;  or  for  both 
parties,  £30,  £40,  and  £60  respectively.* 

No  wonder  the  people  of  Scotland  will  not  go  to  law  under  such  a 
system.  It  is  the  primary  function  of  the  State  to  provide  for  the 
due  administration  of  justice;  but  it  is  not  too  much  to  say  that  tiie 
public  of  this  country  have  no  confidence  in  the  existing  tribunala  They 
believe  the  Judges  to  be  honest  and  capable  enough,  but  they  will  not 
endure  the  feverish  annoyance,  anxiety,  risk,  and  uncertainty  of  liti* 
gation  for  more  than  twelve  months,  when  the  matter  in  dispute  might 
under  a  right  system  be  settled  in  four  weeks.  Hence,  almost  every 
dispute  among  mercantile  men  is  settled  by  arbitration.  The  business 
of  both  the  Sheriff  Court  and  the  Supreme  Court  is  rapidly  going  down 
in  both  quantity  and  respectability.  The  places  of  practitioners  are  being 
taken  by  speculative  pettifoggers,  and  the  legal  profession  in  Scotland  is 
going  to  the  wall  It  is  not,  however,  yet  too  late  to  apply  a  remedy; 
and  we  hope  the  Lord  Advocate,  turning  a  deaf  ear  to  the  clam- 
our which  may  be  raised  by  a  few  interested  persons,  whose  posi- 
tion in  the  profession  is  really  of  very  small  moment,  will  fearlessly 
act  in  the  direction  which,  from  his  own  experience  both  as  an 
advocate  and  Sheriff,  must  appear  to  him  to  be  for  the  public 
interest 


*  Theie  flgntM  msy  be  nUed  on,  m  wa  hftTS  been  oareful  to  gtt  them  verifisd  bj  *^ 
experieooed  Sheriff  Court  anditor. 
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COUNTER  CLAIMS  UNDER  THE  DEBTS  RECOVERY 

ACT  1867. 

Qhs  very  important  point  is  likely  to  arise  under  this  Act,  as  to  the 
natiue  and  value  of  counter  claims,  and  claims  in  multiplepoindings.- 
The  eleventh  section  of  the  Small  Debt  Act^  which  is  the  germ  or 
parent  of  the  Debts  Recovery  Act,  has  reference  to  counter  daimSr 
and  is  not  incorporated  in  the  Act  of  1867.  Such  claims,  therefore,  are 
left  to  be  dealt  with  at  common  law.  The  Small  Debt  Act  had  no 
great  peculiarity  as  to  the  luUitre  of  the  claims  made  subject  to  the 
tribttiuil  erected  by  that  law.  The  only  restriction  was  one  of  value, 
namely,  that  the  claim  should  not  exceed  <£8  6s  8d,  subsequently 
extended  to  «fl2.  Whatever  was  the  na^tira  of  the  claim  sued  for 
(with  very  few  exceptions)  it  could  be  met  by  any  counter  claim,  of 
whatever  nature,  and  of  whatever  value.  The  pursuer,  by  resorting 
to  the  summary  tribunal,  was  held  to  have  given  up  all  further 
claim  on  the  same  case  or  ground  of  action,  but  not  so  the  defender 
pleading  a  counter  claim.  Though  he  could  not  get  his  claim  con- 
stituted in  the  shape  of  a  defence,  he  was  allowed  to  {dead  « 
eoanter  claim  to  any  amount  to  the  effect  of  excluding  that  of  the 
paisuer. 

Mr  Nieolson,  in  his  useful  treatise  on  the  Aet^  lays  down  this  very 
startling  proposition  (p.  4) — "  The  counter  claims  must  consbt  of  debt9 
of  the  mme  nature  as  those  which  may  be  sued  for  under  this  Act. 
They  mwt  exceed  the  value  of  jf  12;  but  if  they  exceed  the  value  of 
the  debt  sued  for,  the  party  propounding  them  will,  following  ther 
ptaetice  under  the  Small  Debt  Act,  have  to  restrict  hie  daim  to  the 
amount  of  the  debt  due  by  hint."  The  same  doctrine  is  repeated 
in  still  more  absolute  terms  at  p.  51. 

Now,  at  the  outset,  it  must  be  admitted,  as  a  general  principle,  that 
the  Debts  Recovery  Act  1867>  was,  as  set  forth  in  the  preamble^ 
passed  "^to  facilitate  the  recovery  of  certain  debts."  It  never  was 
intended  to  confer  a  preference  of  those  certain  debts  over  debts  of 
any  oUier  kind  or  greater  amount^  but  the  doctrine  above  laid 
down  would  involve  this  consequence,  and  be  the  source  of  in-* 
justice. 

According  to  the  rule  as  above  enunciated,  whenever  a  trader 
resorts  to  the  new  form  of  procedure,  the  unfortunate  defender  is 
checkmated.  He  may  have  a  debt  of  the  same  nature,  but  then 
should  it  be  less  than  £12  he  cannot  plead  it  at  all,  and  if  it  is  more 
than  the  debt  sued  for,  he  cannot  plead  it  as  a  set  off,  unless  he 
Abandons  all  beyond  that  amount,  however  great  the  sacrifice.  But 
what  is  still  more  startling,  he  may  have  a  claim  constituted  by  bond, 
hill,  or  decree  to  any  extent;  it  may  be  more  or  less  than  the  snm 
sued  for,  but  he  cannot  plead  it  either  to  exclude  or  reduce  the 
sum  soed  for,  because  these  claims  do  not  fiiU  within  the  privileged 
dass;  in  the  same  way  he  m«y  have  a  good  claim,  stQl  to  be  consti* 
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tuted  and  founded  on  loan,  baiy;ains  as  to  moveables,  recompense,  or 
the  numerous  claims  to  which  the  triennial  prescription  does  not 
apply.  Bat  all  such  are  to  be  excluded.  The  unfortunate  defender  in 
a  trader's  account  being  thus  shut  out  from  his  defence,  must  just  pay, 
or  submit  to  immediate  judgment,  and  sue  his  lucky  debtor  in  the 
ordinary  Court  for  his  counter  daim,  before  the  issue  of  which  his 
more  fortunate  rival,  with  his  creditor's  money,  may  have  placed 
himself  Sgut  beyond  the  reach  of  diligence. 

The  learned  annotator's  reference  to  the  practice  in  the  Small  Debt 
C!ourt  is  erroneous.  The  Act  did  not  authorise,  and  the  practice 
never  sanctioned  the  rule  that  a  defender,  by  meeting  a  claim  with  a 
counter  claim  of  greater  amount,  was  thereby  cut  off  from  the  surplus 
beyond  either  the  limit  of  the  jurisdiction  or  of  the  pursuer's  claim.  The 
Act^  by  express  provision,  made  that  the  rule  applicable  to  the  claim 
of  a  pursuer,  and  the  absence  of  any  such  clause  regulating  counter 
claims  clearly  indicated  a  different  rule  as  to  them. 

No  doubt  the  fifth  section  of  the  Act,  1867,  provides  that  "  the 
counter  claims,  or  claims  in  actions  of  multiplepoinding,  shall  be  of 
the  nature  and  value  set  forth  in  the  second  section;"  but  so  far  from 
the  ohuise  warranting  the  annotator's  opinion  that  the  counter  claims 
must  consist  of  debts  of  the  same  nature,  and  must  exceed  the  value 
of  J^12,  and  if  exceeding  the  value  of  the  debt  sued  for,  the  defender 
must  reduce  his  claim  to  the  amount  of  the  debt  due  by  him,  the  Act 
expressly  provides,  "  where  the  claim  is  not  of  the  nature  and  value 
required  by  the  Act,  the  Sheriff  shall,  if  he  thinks  fit^  remit  the  action 
to  his  ordinary  roll"  The  Editor  thus  explains  this  clause  in  a  foot 
note: — "  This  provision  is  not  made  imperative,  in  order  to  enable  the 
Sheiiff  to  satisfy  himself  that  the  claim,  or  counter  claim,  has  been 
made  in  bona  fide,  and  not  merely  to  oust  his  jurisdiction  under  this 
Statute."  But  if  the  Sheriff  does  not  avail  himself  of  this  form,  then 
one  of  two  results  must  occur — 1st,  the  claim,  however  well  founded, 
cannot  be  allowed  to  compensate  that  sued  for;  or,  2d,  where,  being 
of  the  same  nature,  it  is  admitted  and  adjudged  on  under  the  new 
form,  then,  whatever  be  the  amount,  it  can  never  be  made  good  to 
any  furdier  extent  than  to  wipe  off  the  pursuer's  claim.  Thus  if  a  pur- 
suer suing  for  a  tradesman's  debt  of  £20,  is  met  by  a  counter  claim 
of  £60,  though  of  the  same  nature,  the  unfortunate  defender  can  only 
get  quit  of  the  ^20  at  the  sacrifice  of  ^4*0.  This  assuredly  was 
never  intended  by  the  &amers  of  the  Statute. 

It  is  worthy  of  early  and  mature  consideration  whether  the  time 
has  not  come  when  one  consolidated  Statute  may  be  obtained  for  a 
uniform  mode  of  procedure  in  Sheriff  Courts.  At  present  it  is  most 
anomalous,  and  full  of  pitfalls.  There  are  three  several  and  conflict- 
ing modes  of  procedure — 1st,  one  for  certain  claims  below  £12;  2d, 
another  for  a  still  more  limited  range  of  cases  between  ^I 2  and  Ji^50 ; 
and,  hsUy,  a  third  form,  embracing  cases  of  all  limits  and  values,  and 
solely  applicable  to  claims  above  j^oO.  The  discord  is  increased  by 
the  fact  that,  in  all  these  classes,  the  appeal  to  a  higher  Oourt  is 
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different;  in  some  eases  it  is  altogether  excluded ;  in  others  allowed 
to  a  very  limited,  and  in  a  third  to  the  fhllest  extent. 

The  great  problem  is  to  have^nniformity  with  reasonable  economy 
both  in  time  and  cost,  but  above  all,  with  adequate  safeguards 
for  the  admission  of  evidence,  the  patient  hearing  of  cases  of  all 
kinds  and  values,  even  the  most  trifling,  followed  by  mature  judg- 
ments from  experienced  judge&  The  best  security  for  all  this  is  to 
stimulate  the  sense  of  responsibility  in  local  judges  by  a  cheap  and 
qnick  right  of  appeal  to  a  superior  Court. — Ju& 


QUERIES. 

V.  Herttable  SECUBTTiEa — ^The  practice  is  becoming  common,  in 
regard  to  money  lent  on  heritable  securities,  to  make,  separately  from 
the  registered  bond,  a  collateral  agreement  by  which  it  is  arranged 
that  the  loan  shall  not  be  uplifted  for  a  fixed  period  of  years,  and  Uiat 
during  the  same  period  a  fixed  rate  of  interest  lower  than  the  rate 
stipulated  in  the  bond  shall  be  accepted  by  the  lender.  By  the  ordi- 
nary terms  of  heritable  securities  the  loan  is  generally  made  payable 
at  the  next  term  of  Whitsunday  or  Mirtinmas,  so  that  in  the  event  of 
the  insolvency  of  the  borrower  the  lender  is  always  prepared  to  act  as 
the  holder  of  a  past  due  obligation.  Under  such  an  agreement  as  has 
been  mentioned,  he  would  only  be  the  holder  of  a  future  obligation. 
Is  it  quite  clear,  in  such  circumstances,  1st,  that  such  collateral  agree* 
ment  does  not  form,  in  so  far  as  regards  the  security,  a  new  contract 
or  novation;  and  2d,  in  the  event  that  it  does  not,  is  the  lender,  in 
the  case  of  the  insolvency  of  the  borrower,  quite  free  from  risk  as 
regards  other  creditors  and  adjudgers  in  changing  his  claim  from  tk 
pagt  due  to  a  future  debt? — S. 

VL  Art  and  Pakt. — Does  Art  and  Part  apply  to  statutory  offences, 
such,  for  example,  as  "fishing  for  or  taking  salinon  "  in  contravention 
of  25  and  26  Vict,  chap.  97,*sea  ,11  ?  In  common  law  crimes  (mala 
in  8e),  where  all  active  accession  involves  guilt,  and  where  the  punish- 
ment is  arbitraty,  there  is  no  difficulty  in  principle  in  applying  the 
law ;  but  in  regard  to  a  statutory  offence,  where  the  penalty  is  made 
appUcable  to  a  specified  act,  can  it  be  infiicted  for  anything  less  than, 
or  different  from,  the  commission  of  such  act  ?  Should  not  the  statute 
in  question,  and  similar  statutes,  in  order  to  be  complete,  make  it 
penal  to  assist  in  the  prohibited  act,  or,  in  other  words,  to  be  art  and 
part  therein  ?— S. 


€omBiptsnhtntt. 


JUSTICE  OF  PEACE  SMALL  DEBT  ACT. 

( To  like  Bdiior  of  ike  JtmnuU  of  Jwuprmdeme.) 

It  &■  nove  than  high  tim«  that  somethiog  should  he  done  hy  the  LqaiaUiure  in  r»> 
g^i  to  the  Jiiatioe  of  Peace  SoiaU  Debt  Act,  The  attention  of  the  Ex-Lord  Advocate 
via  directed  tome  time  ago  to  the  ioiqaity  of  its  provisionsy  and  the  mode  of  ourying 
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Iibei«  oat,  and  if  the  extent  of  tiie  oppntmotk  cftiwed  6j  theee,  iwpeoielly  In  ceeee  oC 
the  poorer  bat  deserving  clewee  of  eodetj,  were  bat  half  known,  eome  meeenre  woald 
be  devised  to  abolish  the  Act  altogether.  If  it  be  not  swept  from  the  Statute  Book 
as  how  unneoessary  from  the  eetabUshment  of  ^he  Sheriff  Small  Debt  Conrts,  at  least 
•everal  olaases  which  are  foond  to  be  a  poeitiTe  corse  to  tiie  oountvj  shoald  be  altered. 
It  would  reach  beyond  the  reasonable  limits  of  a  letter  to  enter  into  all  the  daosea 
of  this  nature  contained  in  the  Act,  but  I  shall  point  out  a  few  of  the  evUs  of  it: — 

(1)  A  defender  appearing  bat  not  paying  sixpence  to  the  Clerk  is  marked  abeent^ 
and  decreet*  as  in  absence,  is  pfononnced,  with  costs. 

(2)  Before  defender  can  be  "reheard,"  or  rather  silted,  be  must  oonaign  the  amonnt 
in  the  decreet. 

(3)  Defenders,  though  suooessfol,  can  recofer  no  costs, 

(4)  Constables  are  allowed  to  act  as  Agents  for  litigaats,  whilst  "no  proonrator, 
solicitor,  or  person  practising  the  law,'*  is  entitled  to  appear.— I  remain.  Sir,  jooia 
tmly,  A  Shxbiff  Coubt  Pbaotitionxb. 

P.S.  In  the  event  of  any  measure  bdng  adopted,  I  shall  be  glad  to  furnish  cases  of 
opprsBsion  which  have  come  under  my  own  observatioa  both  lately  and  for  (be  last 
twenty  year%  consequent  on  the  worlang  out  of  the  obnoxioas  provisions  of  tlie  Aol^ 

[See  an  instance  in  oar  Sheriff  Court  Beport8«  M^Leem  t.  if'iMoM.— Xd  or  J.  J.] 


The  Lord  Advocate's  New  BUk,  annotinced  at  the  annual  meeting 
of  the  Faculty  of  Advocates,  are  for  the  consolidation  of  the  convey- 
ancing statutes,  for  •  the  amendment  of  the  law  of  prescription,  and 
for  regulating  the  procedure  of  the  Cionrt  of  Session.  It  occasioned 
disappointment  that  the  Lord  Advocate,  while  expressing  his  willing- 
ness to  receive  suggestions  from  the  members  of  the  Facul^,  thought 
it  improper  to  submit  his  Bill,  or  any  abstract  of  it,  to  the  Faculty 
until  it  was  laid  on  the  table  of  the  House  of  Cbmmona  This  course 
may  be  required  by  etiquette,  by  native  caution,  or  by  some  higher 
influence,  but  we  certainly  understood  that  a  discussion  in  the 
Faculty  of  Advocates  of  the  questions  raised  by  Lord  Ormidale's 
address  was  postponed,  before  Christmas,*  only  because  the  Lord  Advo- 
cate himself  undertook  to  bring  the  subject  before  his  brethren  of  the 
bar.  We  trust  that  the  Faculty  will  no  longer  delay  the  discussion 
of  a  matter  in  which  they  are  deeply  concerned.  We  hope  also  that 
the  Lord  Advocate's  reticence  is  not  the  result  of  sinister  influences 
brought  to  bear  on  him  from  high  quarters.  It  was  understood  that 
the  bill,  as  originally  sketched,  was  a  bold  and  comprehensive 
measure.  Lord  Advocate  Gordon  may  please  two  or  three  influential 
people  by  cutting  down  his  reforms  to  the  smallest  possible  dimen- 
sions, but  by  doing  so  he  will  lose  an  opportunity  of  making  a  great 
reputation,  and  conferring  a  great  benefit  on  his  country. 

The  Court  of  Session  Controversy. — The  best  newspaper  article  on 
this  subject  which  we  have  seen  has  appeared  in  the  columns  of  the 
Times  (Jan.  11),  the  place  where,  perhaps,  a  temperate  and  well- 
informed  discussion  of  a  question  of  Scotch  law  was  least  to  be  ex- 
pected. It  is  plainly  written  by  one  who  knows  the  Scotch 
Covins,  and  who  knows  tbem  better  than  he  knows  the  l^glisb 


Courts.  After  pointing  out  that  the  small  number  of  canses  in  the 
Court  of  Session  does  not  arise  from  the  absence  of  **  questions  provo- 
cati?e  of  law  suits/'  the  writer  proceeds  to  ascribe  the  phenomenon 
"  partly  to  the  faulty  relations  between  it  and  the  inferior  officers  of 
the  law  throughout  Scotland,  partly  to  'the  great  expense,  del^,  and 
uncertainty '  denounced  by  Lord  Ormidale,  or,  in  other  words,  to  the 
extremely  bad  manner  in  which  the  limited  work  which  does 
reach  the  Court  of  Session  is  transacted/'  The  Double  Sheriffship 
"wearies"  out  the  suitor  before  he  reaches  the  Court  of  Session.  The 
ordinary  law  agent  of  a  Scotch  suitor  is  not,  as  in  England,  an  officer 
of  the  Superior  Courts  of  the  kingdom,  but  is  compelled  to  "  engage 
an  Edinburgh  agent  to  conduct  the  case,  who  alone  has  the  right  to 
the  costs  attendant  on  the  steps  in  the  Court  of  Session,  and  who 
makes  the  provincial  agent  responsible  for  expenses/'  ''  The  inferior 
oiganisation  of  the  Courts  of  Scotland  is  evidently  so  devised  that  as 
few  as  possible  of  the  cases  the  Lords  of  the  Session  are  appointed  to 
determine  shall  be  submitted  to  their  decision.  Can  it  be  surprising 
that  when  a  case  does  come  before  them  they  make  the  most  of  it? 
If  the  whole  amount  of  the  work  of  the  thirteen  Judges  be  less  than 
the  work  which  could  be  accom^dished  by  one,  it  must  be  drawn  out 
to  the  uttermost  No  Court  can  be  expected  to  confess  that  it  has 
not  enough  of  work  to  do,  and  there  is  truth  in  the  observation  that 
if  there  were  only  one  law  suit  in  existence  it  would  last  for  ever." 
"  Hence  the  Scotch  Court,"  continues  our  London  censor,  **  sits  but 
half  the  year,"  and  hence  its  wonderful  contrivances  for  extenuating  a 
little  work  over  the  greatest  possible  time.  This  part  of  the 
"scandal''  is  illustrated  by  reference  to  the  cases  mentioned  in  our 
December  number,  and  the  article  concludes  with  a  warning  to  the 
Lord  Advocate  that  it  "  will  not  be  enough  to  simplify  the  machinery 
of  the  Court  of  Session.  It  is  essential  to  a  satisfactory  adminis^ 
tration  of  the  law  in  Scotland  that  the  avenues  of  the  Court  should 
be  open,  as  well  as  its  forms  simplified.  This  is,  indeed,  the  essence 
of  the  problem.  If  suitors  can  reach  the  Court  with  ease,  the  Judges 
will  take  care  to  amend  their  procedure  so  that  they  may  get  through 
their  work;  if  suitors  be  kept  away,  no  amendment  can  be  perma- 
nently  efficient^  as  the  ingenuily  of  lawyers  will  always  devise  meand 
for  the  prolongation  of  a  limited  litigation."  The  chief  blot  in  the 
article  is  the  adoption  of  the  figures  from  the  EngHsh  judicial  statis- 
tics which  have  obtained  currency  through  the  Scotsman,  as  affording 
a  fiur  comparison  between  our  Courts  and  those  of  England.  We 
have  already  staled  our  opinion  that  such  a  comparison  is  misleading; 
and  we  are  glad  to  be  able  to  say  that  a  satis&ctory  explanation  of 
these  statistics,  and  a  true  comparison  of  the  work  of  the  respective 
Courts  (so  fiar  as  that  is  possible)  will  shortly  be  given  to  the  public 
hy  a  very  competent  writer. 

Proof  of  Loans  under  £8  6s  8d. — In  regard  to  the  article  in  our 
number  for  December  hist  on  proof  of  small  loans,  a  highly  valued  corre- 
^cmdeiit  remarks  that  the  question  is  one  iriiich  falls  to  be  determined 
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by  first  piinciples.  Before  law  became  a  science,  eveiy  circumstance 
which  could  inflnence  the  mind  of  the  judge  was  admissible  in  any 
shape,  and  except  in  so  far  as  subsequent  experience  has  led  to  rigid 
rules  of  exclusion  by  inveterate  practice  or  positive  enactment^  the 
same  principles  are  still  applicable.  There  are  rules  of  exclusion  by 
inveterate  practice,  for  example,  against  hearsay,  against  proof  by 
parole  in  contradiction  of  written  contracts ;.  and  there  was,  until 
altered  by  statute,  a  rule  of  exclusion  against  the  evidence  of  parties 
or  of  persons  having  an  interest  in  the  questions  at  issua  There  are 
rules  of  exclusion  byenactment  in  the  A.  of  S.  8th  June,  1597,  applicable 
to  the  proof  of  cash  payments  above  £S  6s  8d  In  regard  to  loans 
there  is  inveterate  practice  against  proof  by  parole  where  they  exceed 
£8  6s  8d,  but  the  very  fact  of  the  controversy  set  forth  in  the  article 
in  question  shows  that  there  is  no  such  exclusion  in  regard  to  loans 
below  that  amount.  It  follows,  therefore,  that  all  legal  evidence  is 
admissible  in  such  cases. 

Act  of  Sederunt  under  the  Valuation  of  Lands  (Scotland) 
Act  1867. — ^The  second  section  of  this  Act  amends  the  20  and  21 
Vict.,  c.  58,  to  the  effect  of  providing  that  the  Judges  to  whom  cases 
stated  by  Commissioner  of  Supply  and  Magistrates  shall  be  sub* 
roitted,  instead  of  being  the  senior  Lord  Ordinary,  and  the  Lord 
Ordinary  officiating  in  exchequer  causes,  shall  be  auy  two  Judges 
named  from  time  to  time  by  Act  of  Sederunt.  By  A.  of  S.,  dated 
10th  Jan.,  the  Lords  have  appointed  *'  the  Lords  Kinloch  and  Onni* 
dale  to  perform  the  functions,  and  exercise  the  jurisdiction,  conferred 
by  the  above  recited  enactments.'' 

Letters  of  Marque, — A  correspondent  writes — "In  the  various  con- 
troversies on  this  subject,  it  seems  to  be  assumed  that  persons  pro- 
vided with  such  letters  from  any  King  or  State  at  war  with  Great 
Britain,  and  making,  or  attempting  to  make,  capture  of  British 
vessels,  will  be  entitled  to  full '  belligerent  rights,'  as  they  are  called 
Letters  of  marque  from  chiefs  of  savages  have  even  been  spoken  o£ 
There  is  not,  however,  any  such  thing  as  '  belligerent  rights.'  Favour 
to  prisoners  of  war  is  not  matter  of  exigible  rights  but  a  concession 
either  for  the  sake  of  humanity,  or  for  the  sake  of  similar  concessions 
on  the  other  side,  or  for  both  reasons  put  together.  Each  belligerent 
power,  at  its  own  option,  makes,  or  refuses  to  make,  such  concessions. 
If  either  refuse  to  give  quarter,  the  other  may  retaliate;  but  there  is 
no  superior  power  to  dictate  what  is  right  or  wrong  in  such  a  case, 
or  to  punish  any  violation  of  customaty  concessions.  In  such  $k 
matter,  for  example,  as  the  Abyssinian  War,  it  cannot  be  too  weU 
known  that  persons  attempting  to  plunder,  in  the  pretended  interest 
of  that  state,  under  the  pretence  of  letters  of  marque,  would  be,  as 
regards  supposed  belligerent  privileges,  entirely  at  the  mercy  of  the 
other  power,  and  should,  and  undoubtedly  would,  in  such  circum- 
stances, be  treated  in  their  proper  chaiiicter,  namely,  that  of  pirates." 

General  and  Particular  Ai^erage. — ^As  this  subject  is  at  present 
exciting  some  interest,  and  proposals  for  large  changes  of  the  existing 
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law  are  made  by  some  sections  of  the  mercantile  commtmity,  we  give 
in  onr  "  Notes  of  Gases  "  a  digest  of  all  the  cases  on  the  subject  de- 
cided in  the  English  Courts  during  the  last  eight  years.  It  is  taken 
from  the  Law  Times  Reports,  N.S.,  voL  xviL,  p.  327. 

Oenercd  Council  of  ProcurcUors, — ^A  diet  of  examination  of  appli- 
cants for  admission  as  Procurators  before  the  Sheriff  Courts  was  held 
by  the  examiners  of  the  G^eral  Council,  in  the  County  Hall,  Edin- 
burgh, on  Jan.  9  and  10.  The  following  were  found  duly  qualified 
for  admission : — ^Messrs  James  Glen  and  W.  Forsyth,  Ayrshire ;  John 
Ross,  Archibald  Smith,  and  J.  L.  Wardlaw,  Fifeshirc;  W.  B.  Penman, 
Forfarshire;  James  Cook  and  Alexander  Martin,  Inverness-shire;  J. 
M.  Alston  and  W.  Campbell,  Lanarkshire;  R  W.  Chalmers  and 
Geoige  M'Donald,  Eenfrewshire. 

Lectures  to  the  Dundee  Society  of  Law  Clerks, — In  connection 
with  this  Society,  a  course  of  law  lectures  for  the  second  season  of  its 
exbtence  is  now  being  delivered.  The  course  was  fitly  inaugurated  by 
a  comprehensive  lecture  on  the  Principles  of  Jurisprudence  by  Sheriff 
Guthrie  Smith.  Mr  John  Boyd  Baxter,  Procurator-Fiscal,  President 
of  the  Dundee  Faculty  of  Procurators,  and  Vice-President  of  the 
General  Council  of  Procurators  for  Scotland,  followed  with  a  series  of 
nme  lectures  on  the  laws  and  institutions  of  ancient  Rome.  Mr 
Baxter's  lectures  showed  not  merely  an  intimate  knowledge  of 
the  civil  law,  but  a  rich  store  of  classical  learning.  Mr  Baxter  has 
been  requested  to  publish  his  lectures,  and  we  hope  he  may  be 
induced  to  do  so.  A  manual  or  convenient  text-book  of  the  civil 
law  is  a  desideratum  which  we  uhderstand  these  lectures  are  emi- 
uently  fitted  to  supply.  Though  Mr  Baxter  has  started  late  in  life 
as  a  lecturer,  our  informant  states  that  these  lectures  are  but  a 
foretaste  of  what  may  be  expected  from  his  matured  though 
unobtrusive  literary  and  legal  acquirements.  He  is  the  Nestor  of  the 
I^  profession  in  Dundee,  having  been  upwards  of  half-a-century  in 
business,  and,  having  honourably  filled  the  office  of  Procurator-Fiscal 
for  about  forty-four  years,  he  is,  we  suppose,  the  oldest  Fiscal  in 
Scotland  Mr  James  David  Qrant,  Solicitor,  Dundee,  is  now  follow- 
ing Mr  Baxter  in  the  legal  course  by  a  series  of  lectures  on  the  per- 
sonal and  domestic  relations.  We  are  glad  to  note  the  fact  of  the 
Society's  vigorous  existence,  and  that  the  Solicitors  of  Dundee  have 
set  an  example  to  the  rest  of  the  profession  in  Scotland  in  the 
performance  of  the  duties  which  they  owe  to  their  apprentices, 
who,  as  students,  are  too  much  left  to  shift  for  themselvea 
We  are  also  glad  to  be  informed  that  the  attendance  at  these  Lectures 
shew  that  the  efforts  which  are  being  made  in  their  interest  are  duly 
appreciated  by  the  Dundee  clerks,  who  exhibit  an  earnest  desire  to  ob- 
tain such  a  knowledge  of  legal  principles  as  may  fit  them  for  entering 
with  advantage  the  legal  claiss  of  a  university.  Messrs  William  BeU 
and  Thomas  Thornton,  solicitors,  are  to  follow  Mr  Grant  in  the 
present  course.  Mr  Thornton  last  year  delivered  a  series  of  able 
lectures  on  conveyancing.      The  example  thus  set  by  the  Dundee 

VOL,  Xn.,  NO.  CXXXIV,— FEB.,  1868,  Cr 


98  THE  M02STH. 

clerks  might  profitably  be  followed  in  other  towns  not  favoured  with 
a  legal  chair. 

Appointments. — Mr  Win.  White  Millar,  S.S.C.,  has  been  appointed 
Law  Agent  for  the  city  of  Edinburgh,  in  room  of  the  late  Patrick 
Graham,  Esq.,  W.S.  Mr  JVIillar's  high  standing  in  the  profession 
makes  the  appointment  unexceptionable,  and  we  doubt  not  that  be 
will  devote  hunself  to  the  business  of  the  city  with  the  energy  which 
is  so  untiringly  exerted  on  behalf  of  his  other  clients.  While  not 
grudging  Mr  White  Millar  the  promotion  he  has  obtained,  we  cannot 
but  have  some  sympathy  with  the  regret  which  very  many  feel  that 
this  lucrative  appointment  was  not  bestowed  on  another  candidate, 
Mr  CasseUs,  W.S.,  of  whose  long  and  valuable  services  to  the  city  as 
a  councillor  and  magistrate  this  office  would  have  been  no  more  than 
a  becoming  acknowledgment 

Mr  J.  Knox  Crawford,  S.S.C.,  has  been  appointed  Clerk  and  Law 
Agent  to  the  City  of  Edinburgh  Improvement  Trust  The  salary  is 
£ooO^  which  includes  salaries  of  clerks  and  office  expenses.  The 
published  letter  of  one  of  the  candidates  (Mr  William  Miller,  S.S.C.), 
who  retired  before  the  day  of  election,  raises  a  question  of  interest  to 
the  profession.  Among  the  reasons  which  he  assigns  for  his  with- 
drawal are  the  inability  of  one  man  to  perform  the  combined  duties 
of  secretaiy  and  law  agent;  and — 

"  IV .  Becamae  the  mode  of  remimeni^};  the  ClerVs  daties,  so  &r  aa  the  depertment  of 
Iftw  agency  and  ooiiTeTanciDg  ia  oonoemed,  ia  not,  I  think,  aach  aa  a  profwnonal  man  of 
any  poaition  wonld  be  indin^  to  accept;  and,  wiUiont  your  intending  it»  the  propoaal  ia, 
in  my  opinion,  one  tending  to  the  degradation  of  an  hononnUe  profeaaion.  Aa  a 
member  of  that  profeanon,  and  more  eapedaUy  aa  an  office-bearer  of  the  Society  of 
8olicitor8»  it  ia  right  I  ahould  bear  thia  in  mind,  and  anggeat  it  for  yoor  oonaideration; 
and  I  do  ao  with  the  more  confidence,  that  I  do  not  obeerve  that  it  ia  propoaed  to  deal 
with  the  architacta,  the  Taloatora,  the  oonnael,  and  tiie  other  profeanonal  men  whom 
yoo  wiU  find  it  neoeaMtty  to  employ,  in  any  way  which  ia  onnaaaL" 

The  arrangement  by  which  the  Clerk  is  bound  to  hand  over  his 
fees  to  the  trustees  has  excited  considerable  discussion,  and  a  corre- 
spondent asks  the  pertinent  questions — (1)  Is  it  legal  for  an  agent  to 
become  bound  to  pay  over  to  his  client  the  fees  he  may  recover  from 
an  opposing  litigant,  or  from  one  who  has  sold  property  to  his  client, 
or,  at  least,  can  an  agent  who  has  become  so  bound  legally  recover 
such  fees?  And  (2)  If  not  illegal,  is  such  a  bargain  consistent  with 
the  rules  of  professional  etiquette? 


Obituary, — Jahes  Macoe,  Esq,,  of  Bargaly,  Advocate  (1847), 
ilLP.  for  the  Stewartry  of  Kirkcudbright^  died  on  Dec.  28,  at  his  resi- 
dence of  Emespie,  near  Castle-Douglas,  in  the  46th  year  of  his  age. 
He  was  the  only  surviving  son  of  the  late  John  Mackie,  Esq.,  of  Bar- 
galy, by  his  wife  Anne,  daughter  of  Peter  Lawrie,  Esq.,  of  Blackheatk 
He  was  educated  at  Rugby,  and  Oriel  College,  Oxford,  where  he  took 
the  degree  of  B.  A.,  in  1844.  He  was  a  Deputy-Lieutenant  of  Kirk- 
cudbrightshire, and  Captain  of  the  1st  Kirkcudbrightshire  Rifle  Vol- 
unteers.   He  was  elected  as  M.P.  for  Earkcudbrightshire,  in  room  of 
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his  father,  in  1857,  professing  to  be  a  member  of  the  Liberal  party, 
but  avoiding  extremes.  He  voted  against  Earl  Russell's  Reform  BUI 
of  1866.  He  married,  in  1853,  Jane,  daughter  of  Archibald  Home, 
Esq.,  by  whom  he  leaves  a  numerous  family.  He  had  long  ceased  to 
practise  at  the  bar.  He  had  good  parts,  and  much  natural  shrewd- 
ness, and  his  frank  and  genial  manner^  and  social  disposition,  secured 
for  him  a  very  extensive  popidarity. 

The  Right  Hon.  Sir  George  Clerk,  Bart.,  of  Penicuik, 
who  died,  Dea  23,  at  Penicuick  House,  was  elder  son  of  James 
Clerk,  Esq.,  by  Janet,  daughter  of  George  Irving,  of  Newton,  and 
grandson  of  Sir  George,  fourth  baronet.  He  was  bom  1787,  and  was 
educated  at  Eton  and  Edinburgh;  sue.  his  uncle,  Sir  John  Clerk,  fifth 
baronet,  1798;  D.C.L.  of  Oxford,  1810.  Sir  George  was  a  Deputy- 
Lieutenant  for  Edinburghshire,  and  was  M.P.  for  that  county  from 
1818  until  1832,  and  again  from  1835  to  1837.  He  represented 
Stamford  from  1838  to  1846,  and  Dover,  1847  to  1852.  He  was  a 
conservative,  but  followed  Sir  R  Peel  on  his  conversion  to  free-trade. 
Lord  of  the  Admiralty  1819-20,  Under  Secretary  for  the  Home  De- 
partment 1830-31,  Assistant  Secretary  to  the  Treasury  1841,  Master 
of  the  Mint  and  Vice-President  of  the  Board  of  Trade  1845-56.  He 
was  sworn  a  Privy-Councillor  in  1845.  He  was  Chairman  of  the 
Boyal  Academy  of  Music.  Sir  George  married,  in  1810,  Maria  Anne, 
daughter  of  Edwin  Law,  Esq.,  of  Horsted  Place,  Sussex,  and  by  her, 
who  died  in  September,  1866,  he  left  issue  eight  sons  and  four 
daughtera  His  eldest  son,  James,  who  succeeds  him,  was  born  1812, 
and  married,  in  1857,  Jane  Calvert,  daughter  of  Major-General 
Mercer  Henderson,  C.B. 

Jam^  Macpherson,  Esq.,  Writer,  Inverness  (1845),  died  at  Inver- 
ness, Dec.  29.  He  was  the  liberal  political  agent  for  the  county  and 
burghs  of  Invemess.  The  Inverness  Courier  says  his  "  &ther,  grand- 
father, and  great-grandfather  were  burgesses  of  Invemess,  and  he  was 
a  true  son  of  C^chnacuddin,  strongly  attached  to  his  native  town, 
ever  anxious  to  help  forward  its  young  men  with  advice,  money,  and 
CTcdit  His  hospitality  was  rough  but  generous,  truly  realising  the 
phrase,  *  a  HigUand  welcome."  His  burly  form  and  open,  cordial 
speech  were  identified  with  all  public  gatherings  and  places  of  resort; 
and  they  were  well  known  also  in  many  humble  dwellings,  where 
poor  and  struggling  families  received  from  him  kindly  counsel  and 
relief  The  attachment  of  numerous  Mends  was  evinced  by  their 
attending  him  in  succession,  night  after  night,  during  his  illness. 
Though  an  active  political  agent,  and  a  zealous  town  councillor,  he 
has  died  without  an  enemy." 

John  Henderson,  Esq.,  S.S.C.  (1859),  died  at  Edinburgh,  Jan.  16. 

John  Faibfull  Smith,  Esq.,  of  Westfield,  W.S.  (1829),  formerly 
secretary  to  the  Glasgow  and  South-Western  Bailway  Company,  died 
at  Glasgow,  Jan.  7. 
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Itoits  of  Casts. 

COURT    OF    SESSION. 

{Bqnrtedby  William  Guikrie  and  William  Madtinioih,  Etquira,  AdvocaUs.) 

FIEST  DIVISIOK 

MvBBAT,  4e.,  V.  Pbtbshbad  Policb  OoiacB&,  4c. — Dee.  13. 
General  Police  Ad  1862 — Tide  of  inhabiianls  to  we  for  proper  didrOnUion 
ofwaUr, — ^Acfcion  by  inhabitants  of  Peterhead  against  the  Police  OommnL 
and  a  number  of  mannfactorers,  etc.,  whose  works  are  supplied  by  the 
Oommrs.  with  water,  for  declarator  (1)  that  the  CommraL  ''are  not  entitled 
to  sapply  any  public  baths  and  washhouses,  works,  manufactories,  or  other 
prenuaes  within  the  said  buigh,  with  water,  unless  and  until  Uiey  have 
supplied  to  the  inhabitanto  of  the  burgh  of  Peterhead  a  supply  of  water 
sufficient  for  ordinary  and  domestic  purposes,  or  at  least  unless  and  until 
they  have  supplied  tiie  pra.;**  and  (2)  ^at  they  are  not  entitled  to  give 
such  supplies  "  unless  and  until  they  have  entered  into  spedal  arrange- 
ments*' with  the  owners  of  such  manu£ictories,  etc.     Hdd  by  Inglis, 
L.  Pre&,  and  L  Citsriehill,  that  persons  get^g  their  supply  of  water  from 
the  public  wells  Tested  in  the  Commra.  by  a.  216  of  the  Act,  had  no  title 
to  sue ;  but  that  those  of  the  pra.  who  had  service  pipes  in  their  houses 
had  a  title  under  a.  322  and  the  private  Act,  to  sue  for  their  own  interest, 
though  not  on  behalf  of  the  publiisL     Hdd  by  LK  Dkas  and  ABomLLAir 
that  all  the  pra.  had  a  title  to  sue  under  the  statute,  which  might  be  even 
stronger  if  Uie  allegation  were,  not  that  the  condition  of  there  being  a 
sufficient  supply  for  both  domestic  purposes  and  public  works  had  £uled, 
but  that  the  quantity  being  sufficient,  the  Oommrai  were  distributing  it 
unfiuriy.     Rdd  by  all  the  Judges  that  in  thb  case  it  had  not  been  proved 
that  the  supply  of  water  was  insufficient  for  both  pnrposesL 

Action  dismissed. 

Ad, — Frasnr^  J.  Madaren.     Agents — Henry  and  Shiress,  S.S.C. • 

AU.—Watsony  Slxltm.    Agenl^—Doti^as  &  Smiih,  W.S. 

AoooirKTAUT  IK  Bankruptct  r.  A. — Dec.  17. 

Banhrupicy  Ad  18o6 — liemorul  of  Tmsiee. — Report  by  the  account- 
ant under  s.  159,  complaining  of  contraventions  of  the  Act  by  the 
trustee  on  a  sequestrated  estate — in  particular  of  a.  83,  in  respect 
that  he  had  fidled  to  lodge  in  bank  certain  sums  of  money  belong- 
ing to  tJie  trust-estate,  and  that  he  had  entered  these  in  the  accounts  laid 
before  the  Commiarioners  as  being  in  bank  at  the  credit  of  the  trust-estate. 
Hie  trustee  admitted  the  facts  alleged,  expressed  has  regret^  and  stated 
that  the  whole  sums,  except  a  balance  of  £17,  were  now  accounted  for. 
He  was  himself  bankrupt  One  creditor  appeared  and  moved  that  the 
trustee  should  be  removed.  Hdd  that  the  Court  had  no  option,  and  mnst 
remove  the  trustee;  and  that  as  penal  interest  had  to  be  recovered,  as  "^^^ 
as  a  balance  of  the  sums  in  question,  it  was  at  any  rate  necessary  to  remove 
him  in  order  that  there  mi^t  be  some  ooe  to  recover  tJicse  tnm  his  estate 
or  from  his  cautioner. 

Ad,^Adrofatu9j  .SIy//on,  Travn^r.  AgchU^T.  G,  Murray  W»S.i 
CamfbeU  *  Smithy  S^.C-r^AlL^Brand.    A^nt^-J.  Y.  Pnllar,  SJiC 
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Cox  Bbothebs  v.  Binning  &  Son. — Dee,  18. 

Ai-bUraiioTk — ^Action  for  implement  of  an  award.  In  1864  defrs.  sent 
Cox  Bros.,  eommission  agents  in  Liverpool,  a  quantity  of  petroleum  on 
sale  and  return.  Cos  Bros,  advanced  sums  on  the  consignment,  sold  the 
petroleum,  and  forwarded  account  sales,  showing  a  balance  against  defrs.  of 
i394.  Defrs.  refused  to  pay  on  account  of  alleged  leakage,  for  which  the 
porsuers  were  responsible.  In  May,  1865,  the  parties  referred  the  dispute 
to  M'Ewen,  who,  28th  July,  1S65,  found  no  neglect  creating  responsibility 
proved  against  Cos  Brothers;  that  there  was  no  proof  that  brokers  in 
Liverpool  had  ever  been  held  liable  for  leakage;  and  that  the  loss  was  not 
more  than  in  many  cases  referred  to.  He  allowed  Binning  &  Son  to  lead 
further  evidence,  but  ordered  consignation.  Binning  &  Son  objected  to 
consign,  and  on  2d  Aug.  the  arbiter  wrote,  declining  to  receive  further 
evidence  until  consignation,  and  allowing  a  month  for  additional  proof. 
Defrs.  objected  to  the  order  to  consign  as  tUtra  vires.  On  18th  Aug.,  the 
arbiter  renewed  his  order,  and  allowed  ten  days  to  complete  the  proof. 
DefrsL  stated  their  readiness  to  lead  proof,  and  the  arbiter  22d  Aug.  wrote 
that  the  order  for  consignation  and  proof  were  distinct  and  independent  of 
one  another,  that  they  might  have  a  prorogation  of  time  for  proof,  and  that 
pursuers  might  deal  with  the  order  for  consignation  as  they  pleased.  This 
letter  was  not  answered  by  defrs.  On  8th  Sept.,  the  arbiter  found  them 
liable  to  the  pursuers  in  £394  with  interest.  Held,  rev.  judgment  of 
L  0.  (Barcaple)  that  consignation  was  not  required  by  the  arbiter's  first 
order  as  a  condition  of  further  proof  being  allowed,  that  so  far  as  it  was 
made  such  a  condition  on  2d  Aug.,  it  was  ultra  vires;  that  the  order  of  18th 
Aug.  was  unobjectionable,  and  although  it  contained  an  order  to  consign, 
which  was  fUira  vires,  obedience  to  that  order  was  not  made  a  condition 
of  being  allowed  to  lead  proof;  that  there  was  therefore  no  legal  corrup- 
tion; and  that  although,  in  the  award,  the  arbiter  had  again  exceeded  his 
powers  by  decerning  against  defrs.  for  payment,  the  matters  within  his 
power  were  clearly  separable  from  those  which  were  ultra  vires,  and  the 
insertion  of  the  latter  did  not  involve  the  nullity  of  the  whole  award. 

Act, — ClarkyShand.  Agent—James  Webster^  S.S.C. Alt, — Gifford^  Gloag, 

A^ents-^Wilson^  Burn^  j«  Oloag^  W,S. 

Appeal — ^Fbaser  v.  Mackintosh. — Dec,  19. 

Debts  Recovery  Act  1867 — Expenses, — ^Appeal  under  Debts  Recovery  Act 
1B67,  from  Sheriff  Court  of  Inverness.  As  soon  as  the  summons  came 
into  Court,  the  defence  was  stated  and  noted  that  the  debt  did  not  fall 
under  the  Act  Pr.  moved  for  leave  to  abandon  his  action.  The  S.S. 
found  pr.  not  entitled  to  abandon,  except  on  paying  the  statutory  sum  of 
£4,  of  ezpensesi,  and  dismissed.  The  Sheriff  recalled — refused  the  motion 
for  leave  to  abandon  as  incompetent,  and  remitted  the  case  to  the  S.S.  to 
be  re-heard  and  further  proceeded  with.  Pr.  appealed.  After  consultation 
with  the  Second  Division,  the  opinion  of  the  Court  was  delivered  by 

The  Lord  President — It  was  clear  that  the  S.S.  should  have  dismissed, 
and  so  &r  ho  was  substantially  right.  The  precise  form  in  which  abandon- 
ment is  given  effect  to  was  not  material.  The  question  of  expenses  was 
alone  important  now.  It  was  not  easy  to  understand,  on  what  ground  the 
Sheriff  proceeded.  When  such  a  case  as  this  came  before  the  Sherifi^ 
he  was  not  in  the  exercise  of  any  new  jurisdiction,  but  of  his  ordinary 
jurisdiction.    The  Act  empowered  him  to  exercise  a  summary  power  in 
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certain  cases,  and  when  a  summons  in  the  statutory  form  was  bronght 
before  lum,  and  it  appeared  that  the  case  presented  was  not  within  the  Act, 
he  should  certainly  dismiss  it  But  that  would  be  done  in  the  exercise  of 
his  ordinary  jurisdiction,  and  he  would  exercise  the  same  discretion  and 
power  in  regard  to  expenses  as  in  an  ordinary  action.  In  awarding  expenses 
in  such  a  case  as  this,  the  Sheri£f  was  not  within  the  Act  at  all.  The  Conrt 
recalled  the  Interlocutors  under  review,  and  remitted  to  dismiss  the  action. 

Afi, — Adam,     AgeuU — Pearson   i   Bobcrtson^    W,S, Alt   M*Lenmn^ 

Agaii^^.  MacBtan,  W.S. 

Milne  Hoice  v.  Allan,  &a — Jan.  S. 

Harbour — Statute. — ^Action  by  the  proprietrix  of  the  barony  of  Eye- 
mouth, against  the  trustees  of  Eyemouth  harbour,  appointed  under  Acts  of 
Parliament  of  1797,  and  2  Vict,  c.  36,  "for  repairing,  improving,  and 
maintaining  the  harbour  of  Eyemouth,  in  the  county  of  Berwick,"  and  '^for 
giving  more  effectual  powers  for  repairing,  improving,  deepening,  and  main> 
taining  the  harbour  and  the  works  connected  therewith.''  The  pursuer 
alleged  that  under  her  titles  she  had  always  exercised  a  right  of  port  and 
harbour  by  levying  dues  and  rates,  etc.;  that  she  had  exercised  the  right 
of  cutting  and  carrying  away  seaware,  and  of  erecting  houses,  etc,  on  the 
shore  of  Eyemouth  Bay.  She  stated  that  during  the  last  three  or  four 
years  serious  damage  was  done  to  houses  and  property  on  the  shore  belong- 
ing to  her  by  the  removal  of  sand  and  other  material,  under  the  authority 
of  the  defenders;  and  she  sought  declarator  that  they  had  no  right  to  cany 
away  sand,  shingle,  gravel,  rocks,  stones,  or  other  substances  from  the  sea- 
beach  or  searshore  of  the  bay,  and  for  interdict  After  proof,  the  L  O. 
(Jerviswoode)  found  that,  under  the  statute,  the  harbour  was  vested  in  the 
trustees  "  to  and  for  the  uses,  ends,  and  purposes  of  this  Act  only;'*  and 
that,  while  provision  was  made  to  empower  the  said  trustees  to  take  mate- 
rials from  any  waste  or  common  grounds  within  three  miles  of  the  harbour, 
and  to  use  and  apply  the  same  in  carrying  on,  executing,  and  repairing  the 
several  piers,  jetties,  quays,  and  other  works  in  and  about  the  harbour,  no 
power  was  conferred  upon  them  to  take  sand  or  other  substance  from  the 
harbour  or  elsewhere  for  ballast  for  ships  frequenting  the  harbour;  and,  as 
matter  of  law,  that  the  provisions  of  the  statute  did  not  confer  on  the 
trustees  any  property  in  the  solum  of  the  harbour;  and  that  they  were  not 
entitled  to  use  or  dispose  of  any  portion  of  the  solum  to  supply  ballast  to 
ships.     The  trustees  reclaimed. 

Lord  CossiEHiLL — I  have  not  found  any  difficulty  in  this  case.  This 
was  a  public  harbour,  and,  as  other  public  harbours,  belonged  to  the  Crown 
in  trust  for  the  publia  But  it  was  one  of  those  rfgalia  which  the  Crown 
has  power  to  convey  to  a  subject,  with  power  to  levy  dues,  which  he  is 
bound  to  apply  to  the  maintenance  of  the  harbour.  (Oficen  of  State  v. 
Christie,  Feb.  2,  1854.  16  D.,  454.)  Mrs  Home  was  in  that  position.  It 
became  nece»ary  to  make  extensive  improvements  on  the  harbour,  which 
required  the  imposition  of  a  tax,  the  ordinaiy  rates  and  dues  being  inade- 
quate, and  for  this  purpose  the  trustees  were  appointed.  They  were 
appointed  for  the  spodfic  purposes  set  out  in  the  Act  There  was  no  power 
conferred  to  turn  the  solum  of  the  harbour  into  an  article  of  profit  If  the 
digging  was  necessary  to  deepen  the  harbour,  the  trustees  might  be  entitled 
^  excavate  the  solum^  but  not  for  other  purposes. 
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The  other  Jndgea  concnrred.  Adhere  with  qualification  that  tra.  were 
not  to  be  prevented  from  taking  the  solum  for  purposes  authorised  by  these 
statutes. 

AeL'-'AdvoccUus,  SoL'Gen,  Millar.    Agents — Adam  &  Sang,  SnS.C, 
Alt. — Oifardf  Shand.    AgenU — Menton  i  Gray,  S,S,C, 

Ptn, — MuiB. — Jan.  9. 

Executing  Summons  hy  Sheriff-Officer. — Pet  for  authority  to  execute  a 
Bummona  in  Mull  by  a  Sheriff-officer  instead  of  a  messenger-at-arms.  Fetr. 
stated  thaty  if  his  prayer  was  not  granted,  a  messenger  would  have  to  be 
seat  from  Oban  or  Glasgow.  Authority  granted,  specially  on  account  of 
the  difficulty  of  travelling  at  this  season  of  the  year;  but  it  was  not  a 
matter  of  course  that  authority  would  be  granted  so  to  execute  summonses 
in  MuU. 

AcL^^Brcmd.    AgenU — Crawford  &  Guthrie,  S,S.C» 

BiBRELL  V.  Beveridoe  AND  Steedmak. — Jan.  10. 

Sale — Jus  QuoBsitum  tertio. — Reduction  and  Declarator.     Beveridge  and 
Steedman,  18th  May,  1865,  entered  into  missives  of  sale  of  a  house  owned 
by  Steedman,  and  partly  tenanted  by  Birrell,  Steedman's  son-in-Uw,  con- 
taining a  right  of  redemption  in  favour  of  the  pursuer,  and  an  obligation 
to  grant  him  a  seven  years*  lease  of  the  premises.     The  missives  were  not 
holograph  of  Steedman  or  tested,  and  on  23d  May  Steedman,  with  consent 
of  Beveridge  and  Mrs  Steedman,  who  had  a  liferent  of  the  property, 
instructed  that  the  deeds  should  contain  a  right  of  redemption  and  a  right 
to  a  lease  in  favour  of  Steedman,  in  place  of  Birrell.     In  July,  18G5, 
Steedman  sold  this  reserved  right  to  Beveridge.     Birrell  sought  reduction 
of  the  discharge  granted  by  Steedman,  and  declarator  that  he  was  entitled 
to  enforce  the  obligations  contained  in  the  missives  of  18th  May.     He  pro- 
duced holograph  missives  and   acceptance,  dated  10th  May,  by  which 
Steedman  sold  the  property  to  him,  and  alleged  that  Beveridge  knew  this, 
and  that  the  whole  transactions  subsequent  to  18th  May  were  contrived  by 
Beveridge  to  deprive  him  of  the  right  he  had  under  the  missives  of  the 
18th,  which  had  come  in  place  of  his  previous  right  of  purchase  under  the 
missives  of  the  10th.     The  L,  O.  (Ormidale)  held  that  Beveridge  knew 
nothing  of  the  previous  missives,  but  that  the  pursuer  had  a  jus  quassiium 
under  the  missives  between    Beveridge  and    Steedman,  and  that  the 
improbative  character  of  the  missives  was  cured  by  rei  ifUerventus,     Tho 
Court  recalled,  Lord  Curriehill  dissenting;  and  held  the  case  to  depend  on 
the  onerous  or  gratuitous  character  of  the  provisions  in  the  pursuer's 
&vour  contained  in  the  missives  of  the  18th  May,  and  Beveridge's  know- 
ledge of  their  onerosity;  and  that  pursuer  had  failed  to  prove  the  date  and 
honafide  character  of  the  alleged  previous  missives  between  Birrell  and 
Steedman,  on  which  alone  the  onerosity  depended;  further,  that,  even  had 
pnrsuer  proved  the  existence  of  these  missives  previous  to  the  18th  May, 
he  had  fidled  to  prove  any  knowledge  of  them  on  the  part  of  Beveridge 
which  might  put  him  in  malajide. 

Act — Advocatus,  Hall.     Agents -Crawford  ds  Guthrie,  S.S.C.^-^^AU.^^ 
Decanus,  Gifford,  Scott.    Agents — Watt  <b  Marwick,  S.S.C. 

DouoiiAs'  Trustees  v.  Dot7glas,  <&a — Jan.  10. 
fftir  and  Executor — Trud — Relief — Qilbert  Douglas  died  March  10, 
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1810.  His  widow  died  July  25, 1862.  He  ecmTeyed  to  inistees  his  lands 
of  Douglas  Park  and  his  whole  estate,  directiiig  them  to  pay  the  third  of 
the  heritable  and  moveable  estate  to  his  widow,  who  was  also  to  have  a 
liferent  of  Douglas  Park,  and  the  whole  of  the  rest  of  the  tnist  estate. 
Upon  her  death,  the  tmstees  were  to  convey  Douglas  Park  to  the  truster  s 
nephew,  Qeorge,  whom  failing,  to  Joseph  Douglas;  and  the  residue  was  to 
be  divided  among  his  nephews  and  nieces.  Bonds  to  the  amount  of  j£7,700 
over  Douglas  Park  were  paid  off  by  and  assigned  to  the  widow,  who,  in  her 
trust-disposition  stated  that,  from  regard  to  the  memory  of  her  husband,  sLe 
had  resolved  to  relinquish  her  claim  for  the  amount  of  these  debts  in  favour  of 
the  heir  in  posBession  of  these  estates.  In  a  MP.  brought  for  the  distribution 
of  the  residue  of  G.  Douglas's  estate  his  trustees  claimed  to  deduct  the 
^7,700  as  paid  out  of  residue,  to  which  the  residuary  l^jatees  objected.  The 
L.  O.  (Einloch)  found  that  the  trustees  were  not  entitled  to  debit  the 
trust-estate  of  the  deceased  Gilbert  Douglas,  with  the  amount  of  the 
heritable  debts  secured  over  Douglas  Park  at  Gilbert  Douglas's  death. 
The  Court  adhered,  holding  that  the  usual  principles  of  accounting  between 
heir  and  executor  in  paying  the  debts  of  their  predecessor  in  intestate 
succession,  must  have  effect  in  testate  succession  also,  that  the  widow  had 
paid  off  the  bonds  out  of  her  own  funds  as  a  donation  to  the  person 
succeeding  to  Douglas  Park;  and  that  the  trustees  were  neither  bound  nor 
entitled  to  relieve  that  person  of  the  amount  of  the  bonds,  even  if  they  had 
not  been  so  paid,  to  the  effect  of  diminishing  the  residue.  (See  Fraser  «. 
Fraser,  M.  Heir  k  Exec,  App.  3;  Carnoustie,  M.,  5,204;  Forbes,  HaileB, 
138.) 

Act, — Sol.'6en.,  MUlar,  Shand.  Agents — Tods^  Murray,  A  Jamiaon, 
W.S. AIL — Clark,  Let,    Agents — Mackenzie  <fe  Kermadc,  W,S. 

Bridge  of  Allan  Water  Co.  v.  Alexander. — Jan.  16. 

Lands  Clauses  Ad — Entrg  on  Lands — CompeCencg  of  Advocation, — In 
1866,  advocators  obtained  an  Act  of  Parliament  for  the  supply  of  water  to 
Bridge  of  AllaiL  In  the  Act  they  were  taken  bound  to  purchase  the  then 
existing  water  works  belonging  to  respt,  the  price  to  be  fixed  by  an  arbiter 
to  be  named  by  the  Sheriff  of  Stu-lingshire.  The  Sheriff  appointed  Mr  Ranken, 
S.S.C.,  who  fixed  the  compensation  at  j£1365.  Bespt  refused  to  accept 
this  sum,  or  grant  a  conveyance,  and  raised  a  reduction  of  the  award.  He 
also  applied  for  an  interdict  against  the  company  taking  possession.  The 
company  deposited  the  sum  found  due  in  the  bank,  and  applied  to  the 
Sheriff  for  an  order  entitling  them  to  possession  under  s.  89  of  the  Lands 
Clauses  Act  Bespt  objected  to  |)osse8sion  being  ordered,  on  the  ground 
that  the  company  had  not  complied  with  s.  76  of  the  Lands  Clauses  Act, 
by  expeding  a  notarial  instrument,  and  pleaded  that  until  they  did  so,  they 
were  not  in  a  position  to  demand  possession.  He  also  pleaded  that  pos- 
session should  not  be  given  until  the  issue  of  the  action  of  reduction.  The 
S.  S.  (Sconce)  dismissed  the  company's  petition,  on  the  ground  that  tbej 
had  not  expede  a  notarial  instrument  In  the  interdict  case,  he  repelled  a 
defence  by  the  company,  that  they  were  entitled  to  possession  on  depositing 
the  money,  and  without  expcdmg  a  notarial  instrument  The  Sheriff 
(Moir)  adhered  in  both  cases. 

The  company  advocated  both  actions.  The  competency  of  the  advoca- 
tion of  the  action  at  the  company's  instance  was  objected  to  on  the  ground 
that  review  was  excluded  by  ss.  138  and  139  of  the  Lands  CSanaes  Act 
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The  Court  aiutained  this  plea  and  diamissed  the  advooation.  In  the  inter* 
diet  case>  the  Court,  ooncorring  with  the  Sheriff,  held  that  in  the  citcum- 
stances,  the  company  were  not  entitled  to  demand  possession  until  they 
executed  a  notarial  instrument  as  provided  for  in  s.  76. 

AeL — Young,  Clark,  BurneL    Agent-^A,  J.  Dichon,  S,S.C. AU,-^ 

Gifford,  Maedanald.    Agent^^H.  d:  A.  Inglis,  W.S. 

Kapieb  v.  Orb,  &a — Jan,  24. 

Succeuion — Collation — HerUahle  and  Moveable, — Conjoined  actions  of 
multiplepoinding  at  the  instance  of  J.  E.  Napier,  and  of  declarator,  etc.,  at 
the  instance  of  Robert  Orr,  against  James  Orr  and  others.     Mrs  Napier, 
who  died  in  1861,  disponed  by  deed  of  settlement  to  her  only  surviving 
SOD,  J.  K.  Napier,  the  lauds  of  Letham,  under  burden,  inter  alia,  of  making 
payment  to  each  of  her  daughters,  Mary  Orr,  Jane  Smith,  and  Janet 
Anderson  £1000,  payable  one  half  at  the  first  term  of  Whits,  or  Marts. 
after  her  decease,  and  the  other  half  at  the  first  term  of  Whits,  or  Marts, 
occurring  thereafter.     Mrs  Orr  died  in  1848,  and  her  husband  1G57. 
They  had  five  children,  Robert,  Mary,  wife  of  William  Struthers  Bums, 
James,  Margaret,  and  Janet.    Janet  died  before  testatrix,  without  issue. 
Mrs  Bums  died  in  Australia  in  1860.     The  Court  found  in  the  multiple- 
poinding  that  the  right  to  £1000  was  vested  in  Mrs  Orr,  and  that  having 
been  created  a  real  burden,  it  was  heritable;  that  the  right  had  vested  in 
her  husband  by  virtue  of  their  anti-nuptial  contract,  and  on  his  death 
descended  to  Robert  Orr,  and  as  Robert  had  collated  the  heritage  of  his 
father  with  the  next  of  kin,  the  £1000  belonged  in  equal  shares  to  Robert, 
James,  Margaret  Jane,  and  the  parties  in  right  of  Mrs  Orr  or  Bums. 
These  findings  virtually  disposed  of  the  whole  matters  at  issue  except  the 
question  of  the  one-fourth  share  of  the  £1000,  which  was  found  to  belong 
to  ''the  party  or  parties  in  right  of  the  said  deceased  Mary  Orr  or  Bums.'' 
There  were  three  claimants  for  this  share — (1),  Robert  Orr,  on  the  footing 
that  the  funds  was  heritable  both  in  its  own  nature  and  quoad  the  succes- 
aion  of  his  sister,  claimed  as  the  immediate  elder  brother  and  heir  of  con- 
quest of  the  deceased.     (2),  James  Orr  as  the  younger  brother  and  heir-of- 
line  of  the  deceased.     (3),  W.  Burns  claimed  as  husband  of  the  deceased, 
and  pleaded  that  the  share  which  had  vested  in  his  wife  became  his,  Jure 
mariti,  if  moveable;  and,  if  heritable,  became  absolutely  his  by  the  law  of 
Australia  on  the  death  of  his  wife.     The  L.  O.  (Ormidale)  found  that 
James  Orr  was  the  only  party  in  right  of  Mrs  Bums,  and  entitled  to  her 
share  of  the  fund  in  medio.    Both  Robert  Orr  and  Burns  reclaimed.     The 
Court  ordered  cases,  which  were  boxed  to  the  whole  Court.    The  points  on 
which  the  whole  judges  were  consulted  were — 1st,  Whether  the  one-fourth 
of  the  fund  in  medio  which  belonged  to  Mrs  Bums  was  heritable  or  move- 
able in  the  person  of  Mrs  Burns,  quoad  her  succession  ?    2d,  If  heritable, 
whether  it  descended  to  her  heir-of-line  or  to  her  heir-in-conquest  f 

Hdd,  unanimously,  as  to  the  first  question,  that  the  fund  was  heritable; 
that  the  legal  effect  of  Robert  Orr*s  coUation  was  simply  to  confer  on  each 
of  his  next  of  kin  a  pro  indiviso  share  of  the  heritable  right  which  he  as 
eldest  son  might  have  taken  exclusively  to  himself.  Collation  could  not 
alter  the  legal  character  of  the  right  collated  in  questions  of  succession.  In 
regard  to  the  second  question.  Held,  unanimously,  that  the  fund  descended 
to  the  heir-of-line — ^the  majority  being  of  opinion  that  the  right,  though 


106  NOTES  OF  CASES 

heritable,  was  not  feudal^  or  capable  of  completioii  by  sasine,  and  therefoN 
not  one  of  the  subjects  which  go  to  the  heir-of-eonqnest;  and  Lord  Kinloch 
and  the  L.  O.  being  of  opinion  that  the  heritage  to  which  the  yonnger 
children  obtained  right  by  oollatiou  was  aaccession  in  their  persona^  &ud 
did  not  fall  within  the  category  of  property  flowing  by  a  singular  title;  and 
that  the  right  was  not  created  by  any  deed  of  the  heir,  bat  by  the  mere 
extinction  of  the  diflerence  between  the  heir  and  the  other  children,  making 
all  eqaally,  and  to  the  same  effect,  successors  of  the  deceased  parent 
For  IFilliam  StnitJiers  Bums — /.   C,  Smith.     AgetUs — Fergusson  & 

JunneTy  W,S, For  James  Orr — Decanus,  IFakon.      Agents — Murray, 

Beith,  &  Murray,  JF,S, For  Bohert  Oir — Nevay,    Agent — IF,  Milrk\ 

SfS,C, 


SECOND  DIVISION. 

Sosp. — Service  and  othebs  i\  Youngman. — Bee,  19. 

Bill  and  Notes — Protest — Summary  Diligence. — Suspension  of  a  charge 
upon  an  extract  registered  protest  of  a  promissory  note  granted  by 
complainers.  In  respect  of  a  blank  endorsation  by  Eeed,  the  payee, 
it  was  alleged  that,  prior  to  Dea  10,  1866,  the  note  passed  into  the 
hands  of  respt;  and  on  Dec.  10,  18G6,  a  protest  was  extended,  recorded, 
and  extracted  against  comps.,  as  at  the  instance  of  Wadeson  &  Melleson, 
solrs.,  London,  who  respt  alleged  were  his  agents,  and  whose  name,  it  was 
said,  was  used  instead  of  his  by  a  clerical  error.  Next  day  a  second  pro- 
test was  extended  and  recorded  at  the  instance  of  respt,  to  correct  this 
error;  and  on  an  extract  of  that  second  protest  the  charge  was  given. 
Snspr.  pleaded  that  there  having  been  at  the  date  of  the  second  protest 
a  subsisting  and  recorded  protest  at  the  instance  of  different  parties  the 
second  protest  was  incompetent,  and  could  not  found  summary  diligence. 
The  L.  O.  (Ormidale)  suspended,  and  the  Court  adhered.  Held  that  it 
was  not  necessary  to  ascertain  the  proper  mode  of  correcting  the  clerical 
error,  and  that  it  was  sufficient  for  the  present  question  that  there  had  been 
no  attempt  to  correct  the  error  except  the  recording  of  a  new  protest  which 
was  incompetent  while  the  former  stood.  Obs.  per  L.  Cowan,  that  if  the 
charge  had  been  turned  into  a  libel  before  closing  the  record,  the  whole 
facts,  and  the  substantial  rights  of  parties  might  have  been  investigated 
and  enforced. 

Act.—SoL  Gen.  MiUar^  R.  V.  CampbelL  Agent—W.  B.  Olen,  5.S.C.— - 
AlL — Watsoiij  Finlayson.    Agent — A.  K.  Mackie^  S.S.C, 

Thohs  v.  Thoms. — Dec.  20. 

Bills  and  Notes — Relief— Cautioner — Letter  of  Acknowledgment. — Action 
by  John  Thoms  against  the  executrix  of  his  deceased  brother  Alexander, 
for  relief  of  a  promissory  note  for  £600,  accepted  by  him  jointly  with 
his  deceased  brother,  solely  for  Alexander's  behoof;  and  of  expenses 
incurred  in  defending  an  action  on  the  note.  Furs,  produced  entries  from 
Alexander's  books  kept,  and  a  letter  of  acknowledgment  by  him,  which 
was  admitted  to  be  signed  by  Alexander;  but  was  neither  holograph  nor 
tested.  The  L.  O.  (Jerviswoode)  sustained  the  acknowledgment  as  an 
effectual  writ,  and  decerned  in  terms  of  the  summons.  Defr.  reclaimed. 
(Authorities  cited:  Macandrew,  13  D.,  1111;  Hisbp,  5  D.,  507;  Black, 
2  S.,  118;  Grichton,  M.,  17,047;  Wallace,  M.,  17,056;  EdmonsUme,  M., 
7,057;  Walker,  HaUes,  985;  Wilson's  Thomson  m  Bills,  2.)    The  Court 
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idheredy  except  as  regards  the  expenses  saed  for,  as  to  which  their  Lord- 
ships were  equally  divided.  This  part  of  the  case  was  then  given  up  by 
parsner. 

Lord  CowAV  held  the  acknowledgment  and  the  entries  in  the  books  to 
be  together  good  evidence  of  the  pursuer's  averment,  but  that  the  pursuer 
was  not  entitled  to  relief  of  the  expenses. 

Lords  Justice-Clebk,  Benuolme,  and  Neaves  held  the  acknowledg- 
ment was  per  se  sufficient.  It  was  in  re  mercatoria  because  the  note  was 
sa  Further,  the  statutes  as  to  the  authentication  of  writs  had  no  applica- 
tion to  a  document  merely  used  as  evidence  of  a  fact  These  statutes  were 
designed  to  secure  that  parties  should  not  execute  writings  which  created 
obligations  otherwise  than  deliberately,  and  to  secure  that  they  provided  in 
effect  a  power  of  resiling  whenever  the  deed  of  obligation  was  not  either 
holograph  or  tested.  That  principle  did  not  apply  to  a  document  which 
merely  set  forth  a  fact  A  man  did  not  need  to  deliberate  about  stating 
a  matter  of  fact;  and  it  was  not  material  that  a  statement  of  fact  might 
iodirecUy  create  an  obligation.  The  statutes  contemplated  obligations  by 
which  parties  became  directly  bound,  and  which  formed  the  substantive 
vincula  upon  which  action  could  be  raised.  The  question  was  just  one  of 
evidence.  As  to  the  expenses,  Lord  Benholme  could  not  presume  that 
the  litigation  had  been  improper;  and  was  for  adhering;  The  L.  J.-C. 
was  indined  to  take  the  same  view,  but  desired  inquiry.  Lord  Neaves 
agreed  with  Lord  Cowan.     Adhere  with  expenses  to  pursuer. 

Act — Sol.'Gen,,  Millar,  Adam,     Agent — A.  J,  Napier,  W,S* AU,-^ 

Advoeatm,  ScotL    AgenU — Hill,  Eeid,  d:  Drumnumd,  W.S, 

Fowue  v.  Babnett  &  Co. — Dec.  21. 

Bills  and  Notes — Fraud — Proof, — Susp.  of  charge  on  a  bill  for  £100, 
dated  14th  Feb.,  18G7.  Suspr.  was  acceptor,  Macnab  &  Co.,  drawers,  and 
the  holders  were  indorsees  of  Macnab  &  Co.,  the  back  of  the  bill  bearing 
the  words  "  Indorsed  without  recourse  on  Macnab  &  Co."  Suspr.  averred 
that  if  his  signature  was  genuine  it  had  been  fraudulently  obtained,  or 
turned  to  a  fraudulent  use,  that  he  was  sequestrated  and  discharged  in 
1866;  that  prior  to  his  sequestration  he  had  given  to  his  brother-in-law, 
Peter  Macnab,  of  Macnab  &  Ritchie,  some  blank  bill  stamps;  that  he  had 
had  no  dealings  with  his  said  brother-in  law  or  his  firm  since  his  seques- 
tration, and  that  if  genuine,  the  signature  must  have  been  written  upon 
one  of  these  blank  bill  stamps;  further,  that  the  indorsees  knew  that  the 
hill  had  been  turned  to  a  fraudulent  use  when  they  accepted  of  the  indor- 
ution  without  recourse.  The  L.  O.  (Jerviswoode)  allowed  a  proof  of  the 
alleged  fraud.  Barnett  &>  Co.  reclaimed,  arguing  that  the  proof  should  be 
limited  to  writ  or  oath.  At  the  hearing  the  bill  was  produced^  and  the 
stamp  found  to  bear  the  figures  10,  5,  65. 

Lord  Cowan — ^The  mandate  to  fill  up  the  blank  bill  stamp  and  convert 
into  a  bill,  fell  by  suspr. *b  seqn.,  and  to  use  it,  as  was  alleged,  was  gross 
fraad,  and  it  was  said  the  chargers  received  the  bill  in  the  full  knowledge 
of  this  fraud.  It  appeared  that  the  stamp  had  been  issued  on  10th  May, 
1865,  long  anterior  to  the  seqn.  That  ought  to  have  put  the  chargers 
Qpon  their  inquiry;  but,  instead  of  inquiring,  they  took  an  indorsation  of 
the  bill  ''without  recourse."  That  was  very  suspicious,  and  there  was 
enough  to  warrant  parole  proof     Adhere. 

AcL-'Gifford,  Asher.    Agents-- WhUe- Millar  ds  Rdbson,  S.S.C. All,, 

Canipbdl  Smith,  Madennan.    Agent-- W.  Milne,  S.S.C. 
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DUCHISa  OF  SOTHSRLAVB  V.  WAXSOSr  AND  0TaKB8  (FxaHBRXSaT  09 

Cbomabtt). — Jan.  10. 

Properly — Muuel  Scalp* — Grown — Foraihjore. — ^Decl&rator  that  parsuer 
had  ezcluaive  property  in  and  right  to  the  whole  massel  beds,  scalps,  or  fish- 
eries oa  the  shores  of  Nigg  and  in  the  Bay  of  Cromarty,  within  certain  boon- 
daries;  and  to  have  the  defrs.  and  all  others  ordained  to  desist  from  inter- 
fering with  the  mnasels.  Pursuer  founded  on  her  infeftmcnt  in  the  barony 
of  Tarbert,  comprising  the  ^  salmon  fishing  and  power  of.  lulling  and 
catching  odier  fii^es,  as  well  small  as  great,  in  any  part,  as  well  upon  the 
sands  of  Nigg  as  upon  and  near  the  said  lands  of  Milntown;*'  and  alleged 
exclusive  possession  for  more  than  forty  years. 

Defirs.  denied  the  pursuer's  exclusive  possession,  and  pleaded  that  the 
title  was  not  sufficient  as  a  basis  for  prescription,  on  the  ground — (1),  That 
the  Crown  had  no  power  to  confer  upon  an  individual  a  public  right  such 
as  that  of  fishing  for  mussels;  and  (2),  That  in  any  view  such  a  right  could 
only  be  conferred  by  expren  grant.  The  L  O.  (Barcaple)  sustained  the 
second  of  these  contentions;  and  in  respect  that  pursuer  produced  no 
express  grant*  held  she  had  no  title,  and  dismissed  the  action.  Pursuer 
rccliumed.  The  Court  having  ordered  cases,  now  recalled  the  L.  O/s 
Interlocutor,  and  allowed  a  proof  of  possession. 

Lord  Cowan — ^It  was  impossible  to  read  the  authorities  without  coming 
to  the  conclusion  that  on  one  principle  or  another  oyster  and  mussel  becb 
were  among  the  Regalia  minora,  and  as  such  capable  of  alienation  by  the 
Crown  in  the  same  way  as  salmon  fishings.  That  being  so,  it  was  impos- 
sible to  hold  that,  unlike  salmon  fishing,  these  rights  required,  as  a  basis 
for  prescription,  an  txpren  grant  Of  course,  apart  from  prescription,  the 
grant  must  be  express,  but  just  as  a  general  clause  of  ^  fishings"  might  be 
explained  by  possession  to  include  salmon  fishings,  such  a  clause  might  be 
equally  explained  by  possession  to  include  mussel  scalps.  It  was  not 
necessary  to  decide  the  more  general  question  as  to  the  Crown's  rights  to 
white  fishing.     Upon  this  he  reserved  his  opinion. 

Lord  Neayes  concurred  in  the  result,  and  explained  his  views  as  to  the 
theory  of  the  Crown's  rights  to  mussel  scalps.  That  right  appeared  to 
depend  on  the  Crown's  right  to  the  9olum  of  the  sea.  The  Botum  of  the 
deep  sea,  not  merely  between  high  and  low  water-mark,  but  between  low 
water-mark  and  a  reasonable  distance  from  shore,  belonged  in  property  to 
the  Crown.  That  right  of  property  included,  for  instance,  the  right  to 
work  minerals  under  the  sea,  and  all  similar  rights;  and  while  the  right 
might  be  subject  to  certain  public  rights,  such  as  those  of  navigation,  and 
perhaps  also  ^hite  fishing,  the  iolum  of  the  sea  still  remained  the  property 
of  the  Crown,  and  might  be  given  out  by  the  Crown,  with  all  its  accessories, 
to  a  subject,  so  as  to  become  private  property.  That  being  so,  were  oyster 
and  mussel  scalps  accessories  of  the  txilum  of  the  seas?  It  seemed  that  they 
were — that  they,  at  least  the  mussel  scalps,  were  just  paries  soli  The 
mussel,  no  doubt,  had  powers  of  locomotion  at  an  early  period,  and  seemed, 
to  a  certain  extent,  to  exercise  these  powers,  but  when  it  settled  down  and 
fixed  its  domicile,  it  seemed  to  do  so  animo  remanendij  and  remiuned  fixed 
till  it  was  dislodged  by  violent  means.  It  was  in  fact  attached  to  the  soil 
with  peculiar  tenacity.  It  was  so  practically,  quite  as  much  as  a  plants 
and  therefore  his  Lordship  thought  it  was  as  much  a  trespass  and  encroach- 
me&t  upon  the  soil  to  dialodge  or  remove  such  an  animal  as  it  would  be  to 
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remoTe  sea  ware  or  any  other  marine  plant.  Mussel  scalps  belonged  to 
the  Crown  as  accessories  of  the  soil,  and  it  only  remained  to  consider 
whether  the  Crown  conld  give  them  out  separately  from  the  soil,  and 
otherwise  than  by  an  express  grant  On  both  these  questions  his  Lordship 
coDcarred  in  holding  the  afl9rmativa 

The  Lord  JuBncs-CLEBK  and  Lord  Benholmb  concurred  in  the  result. 

AeL-^Tonnff,  JDundaa,  Salfour,     Agent — Gdin  Mackenzie,   W»S» 

AU.-^CXarh,  Watsm,  Maclean,    Agent^L.  M,  Maeara,  W.S. 

Siainton's  Tbustbes  v.  Topham,  &0. — Jan.  10. 

Tnul — Surrogattim-^DireeUtm  to  J^ntoi^.-*Multiplepoinding  by  the 
traatees  of  Joseph  Stainton,  in  which  the  question  was  as  to  the  rights  to 
XI  3,000  recovered  from  the  Carron  Company  in  respect  of  shares  of  that 
company  belonging  to  the  trust  estate,  which  the  trustees  had  been  in* 
daced,  by   misrepresentation   and  concealment,  to  sell  below  the  real 
value.      Stainton   directed   hia   trustees  to   make  over   the  lands  and 
heritages  belonging  to   him,   or    "such   part   thereof   as    they    might 
not  find  necessary  to  dispose  of  for   answering   the   purposes  of  said 
trust,"  to  a  series  of  heirs  under  a  strict  entail     In  the  course  of 
winding  up  the  estate,  it  became  necessary  to  sell  part  of  the  lands.     The 
question  now  was  whether  the  heirs  of  entail  were  entitled  to  have  the 
lands  so  sold  replaced  out  of  the  £13,000  subsequently  recovered.     It  was 
contended  by  tl^e  heirs  of  entail  that  a  portion  of  that  sum  fell  on  equitable 
principles  to  be  dealt  with  as  a  aurrogatum  for  the  lands  sold,  in  respect 
that  the  sum  in  question  being  added  to  the  personal  estate,  it  now  ap- 
peared  that  that  estate  was  more  than  sufficient  to  pay  all  the  debts  and 
iegadesL     It  was  on  the  other  hand  contended  that  there  was  no  direction 
to  entail  any  lands  but  those  conveyed  in  the  deed;  and  that  the  meaning 
was  that  the  trustees  should  exercise  their  powers  of  administration  in  the 
realisation  and  disposal  of  the  estate,  and  that  those  lands  only  should  be 
entailed  which  remained  after  these  powers  of  administration  had  been  fiiirly 
exerdsed  according  to  what  seemed  best  at  the  time.    The  L.  O.  (Barcaple) 
nutained  the  daim  of  the  heirs  of  entail.    The  Court  (L.  Neaves  diss.)  ad- 
hered, holding  that  the  heirs  of  entail  should  not  suffer  because  a  portion  of 
the  personal  estate  was  sold  at  an  under  value,  and  its  true  value  was  not  rea- 
I'ued  till  afterwards.    The  principle  of  surrogatum  was  well  recognised  in 
the  law,  and  had  been  applied  in  cases  where  there  was  less  room  for  it 
than  in  the  present. 

For  TrtuteeB — Clark,  Lee.-^-^For  ffein  of  Entail — ffalL    Agents — 

Tawte  df  Banar,  W.S. Far  the  other  Claimantt — Pyper,  Wation,    Agent 

-JoJbt  Gillespie,  W.S. 

IsMSBSDES  V.  CooHRANB  &  Co. — Jan.  17. 
Sale — Delivery — Failure  to  Implement  Contraet-^Ueage  of  Trade,-^ 
AdTu.  from  the  Sheriff  Court  of  Lanarkshire  of  an  action  brought  by 
Cochrane  &  Ca  against  Ismeredes,  for  sums  alleged  to  be  due  under  a  con- 
tract of  sale.  On  7th  Feb.,  1865,  defr.  contracted  with  pursuers  for  the 
Bopply  of  shawls  of  different  colours,  conform  to  samples,  and  delivery  to 
be  in  "about  four  months."  Defr.  received  from  pursuers  various  quan* 
titles  of  shawls  prior  to  April,  1865;  but  on  1 1th  April  wrote,  complaining 
that,  owing  to  the  want  of  assortment  in  colours,  and  irregularity  of 
deliferiesi  his  correspondents  in  Manchester  threatened  to  canc^  the  coi^* 
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tract  with  him,  and  stating  that^  if  that  were  done,  he  woald  have  to  cancel 
his  contract  with  pnrsners.  They  pronused  greater  regohuity,  and  deUveries 
continned  to  be  made  up  to  lOtii  May,  1865.  After  that  defr.  refiised  to 
accept  fiiither  deiiveiiesy  alleging  that  the  contract  had  fiillen  by  de&&' 
failnre  to  execute  it  properly.  Porsners  sued  for  the  price  of  goods  delivered, 
and  of  those  of  which  delivery  had  been  tendered  and  refused.  After 
proof,  the  S.  &  (Gbssford  Bell)  found  for  the  porsaer,  and  the  Sheriff 
(Alison)  adhered  In  the  advocation,  it  was  maintained  that  the  contract 
had  been  violated  by  respts.  in  three  respects — (1),  The  parcels  of  shawls 
had  not  been  supplied  within  the  four  months  at  regular  intervals,  accord- 
ing  to  the  practice  of  trade;  (2),  the  parcels  had  not  been  assorted  as 
regarded  colours,  according  to  the  practice  of  trade;  and  (3),  the  last  supply 
h&d  not  been  delivered  till  after  the  expiry  of  the  four  monlJis.  Hdd  that 
the  contract,  read  by  itself,  had  not  been  contravened  by  pursuers;  that  the 
usage  of  trade  relied  on  had  not  been  proved  to  be  either  uniform  or  posi- 
tive; and,  as  regards  the  last  delivery,  which  took  place  fourteen  days 
beyond  the  four  months,  it  was  fairly  within  the  contract,  in  respect  that 
fourteen  days  was  not  an  unreasonable  margin  in  a  contract  where  ''about" 
four  months  was  the  term  specified.  The  Court  adhered,  with  a  slight 
variation  as  to  discounts  and  interest. 

AcL—Decanus,  Shand.    Ageni^H.  BvuMn,  S.8.C. AlL-^Clari,  V. 

M.  Thonuon,    AgenU — MaenaughUm  As  Finlag^  W.S. 

FowuE  V.  Maclean.— Jan,  18. 

Lease — Eei  InUrveniut — Proof, — Action  for  payment  of  £160  as  rent  of 
rooms  in  pursuer's  house,  taken  by  defr.;  or  otherwise,  for  £160  as 
damages  for  breach  of  contract.  Pursuer  proposed  inter  alia  to  put  in 
issue  a  verbal  agreement  of  lease  for  sixteen  months,  upon  which  rei  inter- 
ventus  in  the  shape  of  possession  was  said  to  have  followed;  and  he  maio- 
tained  that  that  verbal  lease  being  proved  by  parole,  it  was  good  for  a 
period  of  a  year.  Issues  disallowed,  and  hdd  that  there  was  no  rei  inUr- 
ventus  in  mere  possession;  and  that,  wUhout  rei  intervenhu,  a  verbal  lease 
for  sixteen  months  could  not  be  proved  by  parole  even  to  the  effect  of  con- 
stituting a  lease  for  one  year. 

Ad.— Campbell  Smith,  Maelennan.    Agenir^W.  Milne,  S.S.C. Alt 

'^WatiOHy  Balfofur,     Agents — J,  d&  J,  Gardiner,  8.S,C. 


HIGH  COURT  OF  JUSTICIARY. 
(Full  BencL) 

Kennedy  v.  Cadenhead. — Dec.  24. 

19  d&  20  Vid.,  c  103— Diseased  Meat'—Juriadidion.-^A^peal  certified 
from  Aberdeen  Circuit  against  a  conviction  under  the  Nuisances  Removal 
Act,  19  and  20  Vict.,  cap.  103,  before  one  of  the  Magistrates  of  Aberdeen, 
upon  a  complaint  chardng  appt.  with  having  in  his  possession  twelve 
pork-hams  unfit  for  human  food,  and  which  had  been  destroyed  as  such  by 
the  Inspector  of  Nuisances.  Only  the  following  out  of  fourteen  objectioos 
to  the  conviction  were  now  argued  :—-(l.)  The  complaint  was  at  the 
instance  of  respt,  as  prosecutor  appointed  by  the  local  authority,  with  his 
wa  concurrence  as  P.-F.  of  Court,  the  Act  contemplating  that  the  prose* 


HIGH  COtJRT  0*  JtTSTICUEV.  Ill 

eotor  ahoald  be  a  different  person  from  the  F.-F.  of  Court  (2.)  The 
Magistrates  had  no  jnrisdiction,  the  Act  conferring  jurisdiction  upon  the 
Sheriff  only.  (3.)  No  offence  under  the  Act  was  charged^  appt.  being  a 
wholesale  dealer,  while  the  Act  was  confined  to  retail  dealers,  or  at  least  to 
the  expomre  of  diseased  meat  for  sale,  (4.)  The  execution  of  citation  was 
inept,  being  dated  3d  July,  while  the  complaint  was  dated  30th  July. 
(5.)  The  Magistrates  committed  an  irregularity,  in  failing  to  record  and 
pronounce  upon  the  objection  to  jurisdiction. 

The  first  objection  was  argued  some  weeks  ago,  and  repelled  on  the 
ground  that  the  concurrence  of  the  F.-F.  was  not  necessary.  Of  the 
remaining  objections,  the  fourth  and  fifth  were  not  seriously  pressed:— 
Held  that  the  Magistrate  had  jurisdiction,  under  the  Act,  not  only  as  ta 
the  destruction  of  the  diseased  meat,  but  also  as  to  the  recovery  of  the 
penalties;  and  the  section  founded  on  by  suspr.  as  confining  the  jurisdic^ 
tion  to  the  Sheriff  was  not  the  section  conferring  jurisdiction  at  all,  but  a 
section  regulating  procedure.  With  regard  to  the  other  objection,  the 
statutory  offence  appeared  to  be  committed  when  meat  unfit  for  human 
food  was  either  (1)  exposed  for  sale;  or  (2),  possessed  with  the  intention  of 
being  used  as  human  food.  The  second  alternative  was  well  set  forth  in 
the  complaint,  and  it  did  not  matter  whether  the  accused  was  a  wholesale 
or  retail  dealer,  or  whether  the  meat  was  exposed  for  sale  or  not.  Suspn. 
refused,  with  expenses. 

Act, — Clnrk,  Keir,    Agent — James  Webster. Alt, — Shand,  Bimk, 

Arjent — W,  Saunders,  S,S,C. 

Susp. — MORBIS  AND  BoTD  V.  EaBL  01^  GLASGOW. 

Game — Conviction — 25  <Sc  26  Vict,,  c,  IH, — Susp.  by  Morris,  proprietor, 
and  Boyd  tenant  of  the  shootings  of  Auldmuir,  which  marches  with 
Enockenden,  belonging  to  Lord  Glasgow,  of  a  conviction  for  trespassing  on 
the  lands  of  Knockenden  in  pursuit  of  game.  The  prosecution  was  under 
2  and  3  W.  IV.,  c.  68,  and  25  and  26  Vict,  c.  114.  Both  susprs.  were 
licensed  sportsmen,  and  the  alleged  trespass  was  committed  by  crossing  the 
march  while  shooting  on  Aug.  12.  The  Justices  sentenced  susprs.  to  pay  a 
penalty  of  £Z  with  expenses. 

It  was  objected  to  the  conviction  that  there  was  no  proper  oath  of 
credulity,  under  25  and  26  Vict.,  a  114,  in  respect  the  oath  did  not  set 
forth  that  game  was  actually  killed;  the  conviction  being  for  actually 
killing  game,  in  contravention  of  25  and  2Q  Vict.,  c.  114,  and  the  penalty 
was  a  penalty  which  that  Act  alone  authorised.  (Trainer  v.  Johnston,  Jan. 
5,  1863,  4  Jur.  264).  The  Court  quashed  the  conviction.  The  Act 
reqnired  an  oath  of  credulity  to  be  emitted  prior  to  the  warrant  for  cita- 
tion setting  forth  that  the  offence  under  the  Act  had  been  committed. 
Here  the  oath  did  not  set  forth  the  fact  that  game  was  actually  killed, 
which  was  a  necessary  element  in  the  offence. 

Act. — JFaison,  W,  A.  Broum.  Agents — Morton,  Whitehead,  &  Greig, 
Jr.& Alt. — Clark,  Strand.    Agents — Tods,  Mum^ay,  &  Jamieson,  JF.S. 

Susp. — Smith  v.  Andebson. 

Enilezdenicnt  Ad,  17  Geo.  III.,  c,  56 — Conviction. — ^lu  a  suspn.  of  a 
conviction  under  a.  11,  bearing  to  proceed  on  the  deposition  of  two  wit- 
nesses, manufsicturers,  and  the  party's  inability  to  give  a  satisfactory 
account  of  the  ywn  in  his  possession: — Held^  that  the  deposition  was 
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nnnecessary,  and  that  payment  of  the  penalty  to  the  Clerk  of  Cotut  was 
rightly  ordered,  although  it  was  ultimately  divisible  between  the  informer 
aud  the  Poor  of  the  parish. 

Act. — ScotL  AgerU — J.  Bell,  S.S.C.—'^AIL — Fraser.  AgmUs — 
Macgregor  &  Barclay ,  S*S.C. 

List  v,  Fibbie. 

Advocation — Competency — 13  and  H  Vict,  c.  92, — ^Advn.  by  the  P.-F. 
in  the  J.  P.  Court  of  Mid-Lothian.  Pirrie  was  convictod  before  the  Justices, 
and  sentenced  to  six  weeks*  imprisonment  He  appealed  to  the  Quarter 
Sessions,  and  also  presented  a  note  to  the  Court  of  Justiciary  for  interim 
liberation  on  caution  pending  appeal.  Interim  liberation  was  granted. 
Before  Quarter  Sessions,  the  advocator  objected  to  the  competency  of  the 
appeal  This  objection  was  repelled,  aud,  in  respect  an  appe^  to  tbo 
High  Court  was  intimated,  the  hearing  was  adjourned.  The  advocator 
now  maintained — (1)  That  the  offence  was  a  criminal  one,  as  to  which  no 
review  on  the  merits  was  given  by  the  statute;  (2)  That  the  prosecution 
did  not  take  place  before  Justices  in  petty  sessions,  but  under  a  special 
statute  conferring  no  right  of  review;  and  (3)  That  it  was  under  the  Sum- 
mary Procedure  Act.  No  appearance  for  respt.  The  Court,  after  hearing 
counsel  for  advocator,  held  the  advocation  incompetent,  and  dismissed  it 
without  prejudice  to  any  question  as  to  the  competency  of  the  appeal  to 
Quarter  Sessions: — Held  that  advocation  was  a  proper  process  of  review, 
and  could  not  be  used  to  prevent  an  inferior  judicature  from  overstepping 
its  jurisdiction.  Here  it  was  impossible  to  say  what  was  advocated,  the 
question  raised  being  whether  the  inferior  Court  was  threatening  to  exceed 
its  jurisdiction. 

Ad. — Macdonald,    Agent — W.  Saunders,  S.S.C. 


S;^e  ^tottxBjg  l^ato  ^nsnimt  nriis  S^iertff  €amt  |leporier. 

ATB  SHERIFF  COUBT— Sherifi  Bobisok  and  Campbell. 

Wason  v.  Goudie-— /line  27. 
Proof-^ParoU — Agreement  to  Pay. 

Held  that  an  agreement  by  the  defr.  to  pay  a  debt  due  by  a  third  party  may 
be  proved  by  witnesBes. 

Action  by  Wason  for  payment  of  an  account  for  furnishings  to  one 
M^Farlane,  on  the  ground  that,  MTarlane  being  in  embarrassed  circumstances, 
defr.  took  over  his  whole  stock  and  effects,  and  undertook  to  pay  all  his  debts, 
inter  alia  tiie  debt  sued  for.  Fur.  proposing  to  prove  his  case  $y  parole,  defr. 
objected  to  this  as  incompetent.    The  following  Interlocutor  was  pronounced  :— 

The  S.S.  (ISth  Nov.,  1866)  allowed  the  pur.  a  proof  pro  ut  de  jure  of  the 
condescendence  in  the  first,  second,  and  fourth  heads  thereof,  and  to  the  defr.  a 
conjunct  probation,  saying,  in  a  Note — *^It  was  argued  that  the  pur.*a  case  was 
one  of  guarantee,  and  so  fell  under  19  and  20  Vict.,  ch.  60,  s.  6.  It  did  uot 
appear  to  the  S.S.  that  this  statute  applied  to  the  present  case.  The  fact  bete 
to  be  ascertained  is,  whether  the  defr.  agreed  to  take  over,  and  did  take  over, 
the  effects  of  M^Farlane,  and  did  undertake  to  pay  the  debts  owing  by  M*Farlane, 
including  the  debt  now  sued  for.  This  was  thought  to  be  a  proper  jury  ques- 
tion, admitting  of  a  proof  at  lar^.  The  pur.  does  not  describe  the  alleged  con- 
tract  as  being  constituted  by  writing." 

In  an  appeal,  def  r«  argued  that  the  all^^ed  obligation  was  either  a  promise  to 
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pay  moaej,  or  a  oautionaiy  obligation,  and  that  neither  was  provable  by  wit- 
neflses.  Pur.  maiutaineri  that  the  groand  of  action  was  a  mutual  l»trgain 
between  defr.  and  M^Farlane  resembling  a  sale,  defr.  receiving  M^Farliuie's 
stock,  and  uodertaking,  by  way  of  price,  to  pay  his  debts ;  that  though  the 
bargain  involved  a  promise,  it  was  not  of  the  class  referred  to  in  law  as  a  bare 
"promise."  The  S.  (27th  June,  1867)  held  parole  competent  without  hesita- 
tion, observing — "  The  proof  was  allowed  with  reference  to  the  record,  which 
sutllciently  shows  the  nature  of  the  transaction  in  question,  which  was  neither 
a  promise  made  to  the  pur.  to  pay  him  money,  nor  a  cautionary  obligation  to 
see  the  money  paid,  as  the  defender  erroneously  assumes.'* 
Act, — C  B.  Rowan.-^-^AlL — /.  F,  Murdoch, 

AYR  SHERIFF  COURT.— Sheriffs  Robisok  and  CA^rpBEix. 

Gardikeb  &  Son  v,  Bowmans.— -4«/)r.  27. 

Procus — Supphmentarif  Summons — WaJcening  and  Transference — 

Siieriff  Court  Act,  «.  15. 

In  March,  1863,  an  action  was  raised  by  pursuers  against  the  female  defr., 
who  married  in  March,  1864.  In  April  thereafter  the  action  was  revived  and 
iatimation  ordered  to  the  husband.  No  further  procedure  took  place.  The 
pnnuers  then  in  June,  1867,  raised  a  summons  against  the  defr.  and  her 
baaband,  concluding  to  have  it  conjoined  with  the  first  action,  to  have  the  first 
action  awakened,  and  for.  decree  against  the  husband  for  the  debt.  Objected 
that  the  first  action  stood  dismissed  and  could  not  be  awakened. 

The  S.  S.  (July  30)  repelled  this  plea,  and  wakened  and  conjoined,  adding  tliis 
Note*-* ^  The  primary  object  of  this  summons  is  to  have  a  former  action 
▼akened  and  the  present  one,  as  being  supplementary  of  the  other,  conjoined 
therewith.      The  defences  which  have  been  repeUed  are  directed  against  the 
competency  of  these  conclusions;  and  their  supposed  incompetency  is  rested  on 
the  ground  of  the  first  action  having  lapsed,  or  being  in  the  position  of  standing 
as  disnisaed  in  terms  of  section  15  of  tne  Sheriff  Court  Act.    And,  as  support- 
ing this  proposition,  reference  is  made  to  the  fact  that  the  last  procedure  in  the 
tirst  action  is  dated  April  2G,  1864,  whereas  this  summons  is  not  raised  till  June 
7, 1807.     On  the  other  hand  the  defr.  in  the  first  action  being  a  female  was 
married  on  the  IGth  March,  1864,  and  it  is  her  husband  and  she  who  are  made 
^In,  in  the  supplementary  action.    The  last  Interlocutor  in  the  first  action 
immediately  preceding  that  of  the  26th  April,  1864,  is  dated  October  29,  1863, 
ami  the  fact  of  the  marriage  of  these  parties  thus  occurring  within  six  months  of 
tbe  Utter  date  it  is  contended  brings  the  case  within  the  exception  contained  in 
the  15th  sec.  of  the  statute,  which  provides  that  nothing  therein  contained  shall 
apply  to  cases  in  which  the  right  under  such  action  has  been  acquired  by  a  third 
p«rty  by  death  or  otherwise  within  such  period  of  six  months.    The  S.  S.  is  of 
optnion  that  this  is  the  sound  view  which  talis  to  be  taken  of  this  point.    By  the 
(Aigimd  female  defr.'s  marriage  ^*  a  third  party"  has  been  introduced  into  the  field 
by  whom  ^*the  right  has  been  acquired**  of  defending  his  wife  against  the  conclu- 
uom  of  the  first  action.    In  another  view,  the  original  defr.*s  personality  having 
in  a  manner  perished  by  her  person  being  sunk  in  that  of  her  husband,  the 
present  case  would  seem  to  be  analogous  to  that  of  a  trustee  or  an  assignee 
ooming  in  tbe  place  of  a  defr.  to  an  action  within  the  statutory  six  months;  and 
it  is  thought  that  the  exemption  in  question  would  apply  so  as  to  entitle 
aoch  parties  to  have  a  sleeping  process  awakened,  and  themselves  sisted  therein 
at  any  time  consistently  with  the  former  rule  of  law,  that  is  within  the  period  of 
40  years.*' 

Mr  Barclay,  in  his  Practical  Notes  on  the  Sheriff  Court  Act,  observes  on  the 
i^abfect  of  the  exception  under  consideration,  that  it  ^*  applies  to  a  defr.  as  well 
as  pursuer,  and  the  representatives  of  cither  coming  in  right  of  the  original  party 
within  the  six  months  may  transfer,  and  if  year  and  day  have  run  their  course 
vakcn  as  under  the  old  form.**    And  the  same  learned  judge,  proceeding  upon 
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tliiB  view  of  the  rtatate,  applied  the  principle  to  a  ease  in  his  own  Gout  whicli 
the  Sheriff  (Gordon)  aflbrmed  upon  appeal— l^iear  y.  M^QnUktr,  Kor.  12, 1863, 
Sheriff  Court  Reports.    The  Sheriff  on  appeal  adhered  for  the  same  reasona. 
Ad. — C,  B.  iJoiWH.— -jlft, — James  Andrew. 

LANARKSHIRE  S.  D.  COURT,  LANARK.— Sheriff  Dyce, 

Stevsksox  V,  Laiko  &  O^RoRKB. — Nov.  19. 

Arrestment — Pitlice — Property  taken  possession  of  by  IhfHee  and  in  the  euttodjf 
of  Ihe  Oovemor  of  a  prison^  not  liable  to  arrestment. 

.  The  following  is  the  speech  of  the  S.  S.  in  giving  judgment  in  this  forthcoming: 
— *^  The  question  which  arises  for  consideration  in  this  case  is  of  considerate  im- 
portance, since  it  involves  the  validity  or  invalidity  of  an  arrestment  used  in  the 
hands  of  Mr  Laiug,  the  governor  of  Lanark  prison.  It  appears  that  the  oommoa 
debtor  was  apprehended  by  oountv  police,  at  Wishaw,  on  a  criminal  charge, 
and,  as'  a  matter  of  course,  was  divested  by  the  constable  of  a  sum  of  money 
which  he  had  about  his  person  at  the  time,  and  which,  on  his  incarceration  in  the 
prison  at  Lanark,  was  given  over  to  the  governor,  in  whose  hands  the  arrestment 
in  question  was  laid.  With  a  view,  then,  to  the  solution  and  determination  of 
this  point,  it  is  requisite  very  carefully  to  note  the  precise  circumstances  under 
whicn  Mr  Laing  became  in  a  manner  possesBed  of  the  common  debtor^s  funds, 
since  it  is  triii  juris  that  if  a  third  partjr  has  been  entrusted  simply  with  the 
custody  of  moveable  property,  such  a  state  of  poeBession  will  not  validate  as 
arrestment  used  in  his  hands,  for  the  very  plain  reason,  that  he  has  not,  and  can- 
not properly  be  said  to  have,  the  full,  but  only  the  temporary  and  qualified,  or 
ouasi  possession  of  the  subject.  And. as  regaids  the  peculiar  kind  of  posBession 
oy  the  police  above  referred  to,  the  common  debtor*s  property,  although  detained 
from  him  on  that  occasion,  cannot  fairly  be  construed  as  then  being  property  in 
the  *  possession  of  a  third  party,*  and  as  such,  liable  to  the  nexus  of  arrestment; 
because  the  denuding  him  of  his  property,  even  by  force  of  law,  and  in  the  name 
of  criminal  justice,  was  nevertheless  an  act  done  against  his  tpt^  and  without  kit 
consent^  so  that  it  must  follow  that  the  custody  alone,  and  not  the  possession^  was 
all  which  the  police  thus  obtained ;  for  the  common  debtor  never  did  willingly 
part  with  the  possession  of  the  subject,  which  still  remained  with  him  notwith- 
standing its  temporary  detention  by  the  police  constable.  Its  forcible  abstraction, 
therefore,  from 'him,  could  never  per  se  be  presumed  to  have  conferred  upon  it 
the  characteristics  of  property  in  possession  of  *  a  third  narty,*  attachable  by  ar- 
restment used  in  the  officer's  hands,  he  being  in  no  legal  sense  whatever  debtor 
to  the  common  debtor;  and  in  the  absence  of  such  connection  there  can  be  no 
foundation  for  the  diligence  of  arrestment,  for,  according  to  Profesaor  Bell,  *•  au 
arrestment  is  ineffectual  of  moveables  which  are  in  the  debtor's  own  possession, 
or  in  that  of  persons  who  are  identified  with  him'  (2  Com.,  p.  73).  If,  there- 
fore, property  taken  possession  of  by  the  police  be  not  subject  or  liable  to  arrest- 
ment, there  can  be  no  doubt,  I  think,  that  arrestment  of  that  very  same  subject, 
after  having  been  transferred  to  the  custody  of  the  governor  of  Lanark  prison, 
must  be  invalid  and  radically  inept.  I  therdTore  refuse  decree  of  furthcoming." 
Act. — Muir  fc  Alexander, Alt. — John  Annan. 

LANARKSHIRE  SHERIFF  COURT,  AIRDRIE.-Sheriff  Looie. 

Leslik  &  Hall  r.  GfiANT— -^or.  22. 
JVorhmciui'  Wages — Bankruptcy  Act  1856. 

Leslie  &  Hall  executed  a  poinding  of  Grant's  effects  on  17th  S^t.,  18G7.  The 
workmen  of  Grant  had  constituted  their  claims  b^  decreets  obtained  before  the 
Justices.  These  claims  were  intimated  to  the  poinding  creditors,  and  payment 
not  being  made,  the  claimants  lodged  same  under  the  poindinj?.  Ther^ter  the 
S.  S.  pronounced  an  Literlocutor,  which  was  acquiesced  in,  miding  t^t  Grant 
^as  rendered  notour  bankrupt  by  the  execution  of  poinding  of  his  moveables, 
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17tb  Sept,  1867,  in  tenoB  of  the  Bankraptcy  (Scotlaud)  Act  1850,  b.  4;  that 
tbe  claims  lodged  for  (names  of  claimants  and  suras),  are  all  claims  for  wages 
due  to  them  as  workmen  in  the  service  of  the  bankrupt,  the  wages  of  each  of 
said  claimants  not  exceeding  ^60  per  annum,  and  being  for  a  period  not  exceed- 
ing one  month,  prior  to  the  concourse  of  diligence,  for  distribution  of  the  estate 
of  the  bankrupt;  that,  in  these  circa mstances,  said  claims  are  entitled  to  the 
nme  privileges  as  the  wages  of  domestic  servants,  in  terms  of  said  Bankruptcy- 
Act,  8.  22.  He  therefore  ordained  the  Clerk  of  Court,  in  whose  hands  the  pro- 
ceeds of  sale  were  consigned,  to  pay  to  olaimauts  the  respective  sums  to  whicii 
they  are  found  entitled  by  this  Interlocutor;  and  with  regard  to  the  balance  of 
the  consigned  fond,  superseded  consideration  of  the  cause  for  four  months  from 
and  after  said  17th  Sept.,  1867,  being  the  dato  of  the  execution  of  poindin^r 
aforesaid,  in  order  that  it  may  be  seen  what  new  claimants  there  may  then  be  upon 
tlie  fund  in  question. 

Act, — A.  Y.  Rose, Alt. — T,  A,  Macfarhxne, , 

LANARIvSIIIRE  S.  D.  COURT,  GLASGOW.-Shcriff  GALnnAirn. 

M'GnEGon  v.  Stewart  and  M*  Aula  v. —Dec.  18C7. 
Reparation — Steamboat  OtPners. 

Wliile  a  passenger  from  Rothesay  to  Glasgow  by  the  s.s.  "Undine,"  in 
October  last,  pur.*s  foot  slipped  into  one  of  the  apertures  of  the  steamer  for 
receiving  coab,  and  was  severely  sprained.  This  action  was  brought  against 
the  owners  of  the  "  Undine"  for  damages  for  the  injury  sustained.  Proof  was 
led,  and  tbe  S.  S.  inspected  the  locus  of  the  accident.  In  giving  judgment  for 
par.,  the  S.  S.  said  that  the  flange  on  vrhich  the  cover  of  the  aperture  rested  was 
neither  so  dcNap,  nor  the  cover  itself  so  solid  as  caution  and  foresight  might  have 
Miggeated.  The  ground  of  his  decision  was,  that  steamboat  owners  were  liable 
for  such  accidentis,  unless  they  could  instruct  that  they  had  taken  such  jiw- 
cautions  against  their  occurrence  as  human  prudence  might  have  iK>inted  out  ns 
ror|aidite.    Judgment  for  pur.,  £5  and  costs. 


ABERDEE5ISHIRE  SHERIFF  COURT.— Sheriffs  Thomson  and 

Jamiesox. 

LiGERTWOOD  r.  RoBERTSOX. — Dec,  1867. 

B II  ilihr — Pericu  lu  m, 

Ligerlwood,  a  builder  in  Aberdeen,  sued  for  payment  of  the  expense  of  rcbnild- 
in^  a  gable  of  a  house,  the  mason  work  of  which  pursuer  had  by  a  written 
a^eement  undertaken  to  execute  and  ^'  complete  in  all  its  parts"  for  the  slump 
sum  of  £160.  Before  the  whole  mason  work  of  the  house  was  completed  the 
f»aUe  was  overthrown  by  a  storm  and  was  rebuilt  by  the  pursuer  under  an 
arraogemeut  whereby  the  question  of  the  liability  for  tbe  expense  of  rebuilding 
was  Idl  open.  The  written  agreement  for  the  erection  of  the  house  contained 
no  stipulation  as  to  the  partial  payments,  but  payments  were  made  to  account  of 
the  contract  price  as  the  work  proceeded.  The  house  was  erected  for  defr.  on 
groand  belonging  to  him.  Pursuer  maintained  that  the  gable  having  fallen  ri 
uniHrali  tlie  consequent  loss  must  be  borne  by  the  defr.  according  to  the  maxim 
ra  perit  sua  domino.  The  defr.  on  the  other  hand  contended  that  the  contract 
beiug indivisible,  all  risks  arising  otherwise  than  through  the  defr.'s  fault  were  with 
pnrsuer  until  the  completion  of  the  work,  and  that  the  loss  must  fall  on  puraior. 
The  S.  S.  a890i!«od  and  the  ShcriflT  adhered. 

Arf.—Georfji'  Cadenhea^l, v4'^ — James  fi  fleorgc  ColUc, 
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BENPBEWSHntE  SHERIFF  COURT,  PAISLEY.--SheriffB  Cowan 

and  Fjiaser. 

Scott  v.  jAMiBSOK.^Jan.  9. 

Debts  BecQvery  Act — Merchants  Compis, — Isolated  TranMction. 

Aotion  under  Debts  Recovery  Act  1867,  for  the  balance  of  the  price  cl  265 
seta  <d  pnncbeon  abiTei,  sold  on  16th  December,  1866.  A  preUminary  plea  was 
stated,  that  the  debt  sned  for  was  not  of  the  nature  set  forth  in  sect.  2.  The 
S.  S.  repelled  the  preliminary  plea,  and  appointed  the  proof  to  proceed.  He 
held  that  the  account  sued  for  was  a  merchant's  account  in  the  sense  of  the  Act, 
for  the  following  reasons: — *^  The  claim  is  made  by  the  pursuer  designing  him- 
self a  general  merchant,  against  the  defr.,  whom  he  designs  a  general  dealer,  for 
the  price  of  certain  goods  which  he  alleges  that  he  sold  and  delivered  to  the  defr. 
Kow,  even  under  the  Act  1579,  c.  87,  the  8.  S.  would  be  inclined,  looking  to 
the  general  scope  of  the  decisions,  to  hold  that  such  a  claim  as  the  present  would 
be  subjected  to  the  triennial  prescription.  (Ersk.  i.  7, 17 ;  Ord^  1630,  M.  11,083; 
Bnice  V.  Jack,  1670, 1  Br.  Snp.,  609.)  But  it  is  not  necessary  in  the  nreieot 
ease  to  determine  that  point,  as  the  question  relates  to  the  Statute  of  1867. 
During  the  three  centuries  which  have  elapsed  since  the  Act  of  1579  was  pased, 
considerable  dhange  and  modification  has  taken  place  in  the  ideas  and  meaningB 
of  weeds.  The  term  merchants'  accounts  must  be  taken  in  the  ordinary  Eng- 
lish meaning  of  the  term  now  current,  and  that  does  not  confine  the  term  to 
shopkeepers  or  small  dealers.  It  must  further  be  observed  in  interpreting  the 
term  in  the  Statute  of  1867,  that  the  scope  and  purpose  of  that  Statute  is  veiy 
different  from  those  of  the  Acts  1579  and  1669.  These  hitter  related  entirely  to 
the  mode  of  proving  the  debt,  and  were  intended,  after  the  lapse  of  certain 
periods  of  years,  to  limit  the  proof  to  writ  or  oath.  The  former,  on  the  other 
hand,  is  intended  to  provide  the  means  of  claims  falling  within  the  specified 
daases  being  taken  up  and  disposed  of  more  speedily  and  at  less  expense.  While, 
therefore,  the  question  in  the  ooe  case  was.  How  far  has  the  pursuer's  right  of 
action  been  restricted,  the  question  now  will  be,  How  far  is  he  entitled  to  obtaio 
the  advantage  of  this  more  expeditious  and  cheaper  form  of  process?  The  chafige 
in  the  question  will,  in  the  opinion  of  the  S.  S.,  cause  a  more  enlarged  and 
libcffi^  interpretation  of  the  term.  Under  the  Act  1579,  the  Judges  had  to 
decide  between  the  term  merchants*  compt.  and  the  other  expression,  bargain 
ooQoeming  moveables;  and  if  they  held  that  the  one  term  did  not  apply,  they 
had  the  alternative  of  applying  the  other  term.  Baron  Hume,  moreover,  says 
that  there  seems  reason  to  think  that  in  passing  the  Act  1669,  the  Legislatun! 
meant  to  provide  a  supplement  to  the  Act  1579,  and  give  a  rule  for  large  single 
and  wholesale  transactions,  which  ought  to  subsist  for  a  longer  period  of  time. 
M*'Ongor  v.  Stewart^  Hume,  472.  The  ratio  decidendi^  too,  in  HamiUon  r. 
Martin^  1795,  M.  11,120,  bears  out  t^is  view,  the  Court  holding  that  the  Act 
1579  was  not  intended  to  cut  off  chiims  arising  out  of  considerable  mercantile 
transactions,  which,  at  the  date  of  the  Act,  were  very  rare  in  the  country.  It 
would  thus  appear  that  in  the  opinion  of  the  older  Judges  and  lawyers,  there 
was  a  generic  likeness  between  the  merchants'  compt  of  the  older  Statute  and 
many  of  the  bargains  concerning  moveables  to  which  the  latter  applied,  although 
there  was  this  specific  difference  that  the  others  were  often  larger  and  more 
important,  and,  m  their  opinion,  as  they  did  not  exist  at  the  time  of  the  passing 
of  the  earlier  Statute,  it  could  not  be  held  applicable  to  them.  This  being  the 
case,  and  the  only  object  for  which  the  distinction  betwe^  them  was  preserred 
being  excluded  from  the  present  question,  I  cannot  see  any  reason  why  certain 
of  tlM  claims  subject  to  the  quinquennial  prescription  should  not  be  adjudicated 
upon  under  the  Debts  Recovery  Act.  I  would  not  wish  it  to  be  supposed  that  1 
l!ive  any  universal  opinion  as  to  claims  liable  to  the  quinquennial  prescription. 
It  is  perfectly  manifest  that  there  are  a  great  many  of  these  which  could  not, 
even  in  the  most  extended  signification  of  the  term  merchants*  accounts,  be 
held  to  come  under  it.    It  was  further  contended,  that  this  being  a  single  trans- 
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saciioa  it  could  nob  coino  uuder  the  statate.  This  coDStderation  is  proVably  suffi- 
ciently met  by  the  reasoDs  above  stated.  The  pursuer  is  a  merchant,  lie  has 
an  acooont  against  the  defender.  Because  it  consists  only  of  one  item,  is  he  to 
be  pat  to  the  expense  and  the  delay  of  suing  the  defender  in  the  ordinary  roll, 
when,  if  it  had  consisted  of  two  items,  he  might  have  had  the  advantage  of  this 
sammaty  form  of  process?  Lord  Ivory  has  well  observed,  in  a  case  where  he 
held  the  qaiDqnennial  prescription  to  apply  nither  than  the  triennial,  ^  I  do  not 
go  on  the  circomstance  of  there  being  but  one  item  of  this  claim,  for  if  that  item 
B  of  the  natnre  which  would  make  a  running  account,  it  falls  under  the  preBorip- 
tioo.*  Mackay  v.  CamitcAae/,  1861,  14  D.,  211;  and  that  opinion  is  in  oon« 
formity  with  other  decisions,  and  the  obUer  dicta  in  other  cases." 

A  niroof  having  been  led,  decree  was  pronounced  in  favour  of  the  pursuer. 
The  aefr.  appealed.  The  Sheriff  adhered,  adding  this  Note: — ^^  It  was  decided 
hj  Lord  Kinioch  (and  acquiesced  in)  that  Uie  triennial  prescription  appjies  to  m 
aDgteparehaee  of  goods  (0*66j,  etc,  v.  Lazzaroni^  19th  March,  1861, 21 D.  F.,  801 ) ; 
and  his  lordahip  stated  that  the  question  must  be  determined  on  what  was  the 
character  of  the  transaction,  and  not  the  number  of  fumishingB. 

^*The  Debts  Keoovery  Act  does  not  say  that  merchants*  accounts  shall  have 
the  same  meaning  with  reference  to  that  Statute  that  has  been  given  to  the 
words  with  reference  to  the  triennial  prescription;  and  the  Sheriff  ooucuTsiu 
opioion  with  the  8.  S.  that  the  words  in  this  enabling  Statute  ought  to  receive 
a  liheral  construction,  holding,  as  the  Sheriff  does,  that  Lord  Kinioch  was  right 
is  deciding  that  the  teiennial  prescription  applied,  even  althou|;h  the  transaction 
referred  to  a  single  article  bought  and  scdd;  the  objection  which  is  here  taken 
Tuder  the  Debts  Recovery  Act  upon  that  ground  is  untenable.  Then  comes  the 
question  whether  this  is  a  merchant's  account.  It  plainly  is  so.  Fur.  is  a  general 
deder,  and  amongst  other  things  deals  in  puncheon  staves,  and  defr.  buys  staves 
from  him.  It  is  the  same  case  as  if  he  had  gone  into  a  shop  in  Glai^gow  and 
hooght  any  article  of  merchandise." 

ilrt.— (?eo.  Hart. AU.^ThoB,  MacRobtrt, 


LANARKSUIEE  S.  D.  COURT,  AIRDRIE.-^Sheriff  Logik. 

M*Lean  r.  M'^Iahon.— Ja».  21. 

Mrs  McLean,  a  widow,  sued  M^Mahon,  pawnbroker,  for  damages  in  godsc* 
qoeooe  of  his  having  obtained  decreet  in  absence  against  puouer  before  the  JJ'. 
Court,  Hamilton,  on  18th  Nov»  last,  without  serving  her  with  a  copy  personally 
or  at  hor  dwdling  pbce,  and  for  a  larger  sum  than  was  due.  It  appeared  that 
lln  M^Lsui  never  knew  of  any  decreet  against  her  until  she  reoeivea  a  char^  of 
payment  thereon,  and  not  being  able  to  take  out  a  sist  of  the  decreet,  a  poind* 
iog  of  hor  effects  was  executed  at  Holytown,  and  a  second  poinding  executed  at 
Chapelhall,  both  in  Dec.  last.  Various  illegalities  were  brought  out  by  the 
endenee  of  the  constable,  and  the  original  decreet  contained  neither  acopunt  nor 
ttatement  of  the  debt  sued  for,  and  bore  to  have  been  executed  in  the  ^*  look- 
hole**  of  defender's  dwelling  ^liice ;  but  where  that  was  did  not  appear.  It  was 
proved  that  M^Mahon  had  given  the  constable  instructions  where  to  leave  the 
copy  smmoos,  although  M^Mahon  knew  well  that  his  alleged  debtor  lived  at 
Chapelhall;  and  further,  that  the  second  poinding  had  been  executed  in  the 
fiKe  of  a  written  lenKmatrance  by  the  widow,  alooff  with  a  toider  of  the  18s  4d 
admittedly  due.  The  S.  S.,  in  giving  judgment,  observed  that  during  the  whole 
pniod  he  had  sat  as  judge  in  this  Court  he  had  never  seen  a  case  containing  such 
u  aoounuktion  ol  iUsgatttieB,  and  that  it  was  perfectly  plain  defr*  had  atolen  a 
"ttich  00  pnraoer  by  obtainxng  decreet  in  her  absence,  in  the  knowledge  that 
■heconkl  not  appear^  Mid  that  it  would  be  impossible  for  her  to  obtain  a  skt. 
He  awarded  lour  guineas  damages  and  costs. 

irt.— J.  Y.  Bqbc Alt,—T.  A.  Mae/wrhne, 
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LANARKSHIRE  SHERIFF  COURT.— Sheriffs  Bell  and  Clauk. 
Glasgoav  Equitable  Loax  Co.  r.  Nelson  and  Another. 

Glasgow  Police  Act — Stolen  Property  iih  Custody  of  Police. 

Certain  articles  of  silver  plate,  etc.,  had  been  stolen  from  Mr  Andrew 
M^George,  and  were  found  by  the  police  in  the  posaession  of  the  petrs.  The  said 
articles  were  taken  by  the  police,  and  a  receipt  given  for  them ;  thereafter,  tbe 
ends  of  public  justice  being  satisfied,  and  the  ownership  of  the  articles  being 
disputed,  petrs.  were  cited  to  appear  before  the  magistrates  and  be  beard  on  the 
matter  of  ownership.  They  failed  to  do  so,  and  the  articles  were  ordered  by  the 
magistrates  to  be  handed  over  to  Mr  M^Greorge,  to  whom  it  bad  been  proved  that 
they  belonged.  The  petrs.  then  presented  a  petition  craving  that  the  articles 
should  be  delivered  to  them,  and  in  the  meantime  that  the  authorities  be  inter- 
dicted from  parting  with  them  to  any  other,  The  S.  S.,  finding  the  facts  to  be 
as  above  stated,  refused  the  prayer  of  the  petition.  The  Sheriff  adheved,  iddui^' 
the  following  Note: — 

*'  As  soon  as  procedure  is  instituted  before  the  Magistrate  in  terms  of  s.  101 
of  the  Glasgow  Police  Act,  it  is  incompetent  for  one  of  the  parties  to  come  to 
the  Sheriff  with  an  application  which  would,  if  granted,  have  substantially  the 
effect  of  interdicting  the  carrying  into  operation  the  powers  conferred  by  said 
sec.  No  doubt  these  powers  are  limited,  and  only  authorise  the  magistrate  to 
regulate  interim  custody.  In  giving  such  custody  to  a  particular  person,  the  magi- 
strate is  not  entitled  to  decide  that  it  belongs  to  him,  for  all  legal  claims  against  him 
are  expressly  reserved.  But  a  citation  having  been  given  to  the  pursuers  at  tbe 
instance  of  the  Police  Fiscal,  on  23d  Oct.,  to  appear  on  the  26th,  to  have  interim 
custody  decided,  pursuers  could  not  on  2oth  Oct.  competently  ask  this  Court  to 
step  in  between  tbe  magistrate  and  the  discharge  of  his  statutory  fanctions,  and 
interdict  the  Fiscal  and  officer  on  duty  from  ol^ying  the  order  of  tbe  magistnte 
to  deliver  the  goods  to  the  person  fixed  upon  by  said  magistrato.  Theecc. 
applies  to  all  such  parties  as  the  pursuers  from  whom  goods  have  been  taken,  or 
who  have  been  called  on  to  surrender  goods  for  the  ends  of  public  justice  to  the 
officer  on  duty.  The  penalties  inflicted  on  pawnbrokers,  for  certain  contraven- 
tions, by  8.  201,  do  not  derogate  from  the  general  enactment  in  s.  101;  and  if 
the  procedure  authorised  by  the  latter  must  be  commenced,  it  would  plainly  lead 
to  a  collision  of  jurisdiction  if  other  and  contradictory  procedure  were  afterwards 
allowed  to  go  on  before  the  Sheriff.  The  matter  has  in  reality  become  a  lis  aWd 
pendens^  and  roust  be  allowed  to  come  to  an  issue  where  it  began.  At  the  same 
time,  neither  the  pawnbroker  nor  any  other  person  can  be  prejudiced  by  the 
police  delivery,  in  as  far  as  the  right  of  property  is  concerned.  The  jus  in  re 
still  remains  to  be  settled  if  disputed,  and  that  can  be  done  either  by  means  of  a 
mulUplepoinding  in  this  Court,  or  any  other  available  process.'' 


LANARKSHIRE  SHERIFF  COURT.-Sheriff  Glassfokd  Bell. 

W.  D.  PocniN  &  Co.  V.  Ronixows  &  Marjoridanks,  and  J.  Wyllie 

Guild  (CaMpbell  Brothers'  Trustee.) 

Sale  of  Iron — Delivery  Order — Factor — Pledge. 

Held  that  the  possesion  of  a  delivery  order,  even  when  obtained  through  vm- 
representation,  invested  the  holder  with  powers  of  sale  and  pledge;  and  that  tbtni 
parties  dealing  with  him  were  in  bona  fide  in  acting  on  it. 

Action  by  iron  merchants'  at  Salford,  against  iron,  grain,  and  commission 
merchants,  and  the  trustee  in  the  sequestration  (dated  May  28,  1866),  of  iron- 
brokers  employed  by  pursuers,  concluding  for  (1)  delivery  of  850  tons  of  No.  1 
Carron  hot  blast  pig-iron,  of  which  Robinows  &  Co.  were  then  in  posaeanon, 
part  of  1000  tons  of  pig  iron,  tbe  property  of  porsuers,  lying  in  the  hands  of  tiie 
Carron  Co.  at  Falkirk,  for  which  they  alleged  they  were  induced  to  grant,  on 
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7th  May,  1866,  delivery  orders  ia  favour  of  Gatnpbell  Brothers,  by  the  latter 
having  represented  that  they  had  obtained  an  offer  from  some  third  party  for 
the  purchase  of  said  1000  tons  of  iron,  and  had  effected  a  sale  thereof  on  account 
of  puisuers.  Campbell  Brothers,  who  were  then  insolvent,  on  8th  May,  1866, 
without  the  knowledge  or  sanction  of  pursuers,  endorsed  the  said  delivery  order 
to  RobinowB  &  Marjoribanks  in  security  of  an  advance  of  £2000.  On  IGth  ]!^Iay, 
1866,  Bobioows  &  Marjoribanks  sold  150  tons  of  the  iron,  the  remainder  being  the 
Dumber  of  tons  of  which  delivery  was  sued  for.  The  second  conclusion  was  for 
JU27  lOs,  received  by  Bobinows  &  Marjoribanks  for  the  150  tons  so  sold.  There 
were  alternative  condusioDs,  which  do  not  affect  the  case  as  decided.  The  defr. 
Guild  entered  appearance,  but  did  not  state  a  defence. 

Purs,  pleaded  (1)  that  they  were  entitled  to  restitution,  or  if  that  was  impoS' 
EiUe,  to  the  highest  market  value  of  the  iron  between  the  sale  and  decree  in  the 
action,  on  the  ground  of  Campbell  Bros^  fraud;  (2),  that  they  were  entitled  to 
restitaUon  on  the  ground  of  essential  error. 

Defrs.  pleaded  that  the  transfer  to  them  having  been  completed  on  the  faith 
of  Campbell  Brothers  being  in  possession  of  the  iron  as  absolute  proprietors,  and 
the  transaction  having  taken  place  in  the  ordinary  course  of  business,  they  were 
^titled  to  retain  the  iron  or  its  value,  until  relieved  of  the  advances  for  which 
it  was  specially  hypothecated.  Even  if  the  pursuers  were  held  to  have  been  the 
true  proprietors  of  the  iron,  Campbell  Brothers  were  entitled  in  the  circumstances 
to  pledge  the  same  to  defrs.  On  the  insolvency  of  Campbell  Brothers,  li.  &  M. 
entitled  to  sell  the  iron  as  they  thought  advisable. 

After  proof  had  been  led,  the  S.  S.  (Glaasford  Bell)  found  that,  though  defrs. 
had  not,  in  fact,  obtained  au  offer  from  any  third  party  for  the  iron,  but  fraudu- 
lently induced  purs,  to  believe  so,  with  the  view  of  getting  the  iron  into  their 
own  hands,  there  was  nothing  to  show  that  defrs.  in  their  advance  transactions 
did  not  transact  with  Campbell  Brothers  in  perfect  honajide^  and  in  the  belief 
that  CampbeLL  Brothers  were  absolute  proprietors:  In  point  of  law,  that  when  a 
factor  or  agent  is  accredited  with  the  ostensible  ownership  of  goods,  not  merely 
by  being  entrosted  with  the  bare  custody,  but  by  having  documents  put  into  his 
bands  which  ex  facie  confer  upon  him  the  character  of  owner,  so  as  to  enable  him 
todeceive  those  with  whom  he  transacts,  he  may  effectually  impledge  the  property  of 
his  prindpala  by  the  transference  of  such  documents  to  a  party  making  bona  fide  ad- 
vances on  goods,  such  party  being  entitled  to  rely  on  the  probative  title  with  which 
the  factor  has  been  clothed,  and  not  beii^g  bound  to  make  restitution  without 
repayment  ol  his  advances:  That,  in  such  circumstances,  however,  the  pledgee 
cannot  retain  against  the  true  owner  for  any  other  advances  than  those  actually 
made  on  the  security  of  the  goods,  or  for  any  general  balance  which  may  be  due 
by  the  factor,  and  this  is  more  especially  the  case  when,  as  in  the  present 
instance,  the  advance  is  made  as  a  separate  transaction,  and  not  on  the  faith  of 
any  subsequent  or  prior  security;  further,  that  when. a  honafde  purchaser,  from 
a  factor  so  accredited,  has  parted  by  a  resale  with  the  possession  of  goods  so 
purchased  before  he  is  required  to  restore  them  to  the  owner,  and  without  the 
iraudulent  purpose  of  disappointing  said  owner,  he  is  not  liable  to  him  for 
the  value  of  the  goods,  unless  in  so  far  as  he  may  have  made  profit  by  the 
resale:  That  it  follows  from  the  above  legal  principles,  that  in  as  far  as  the 
summons  concludes  for  absolute  and  unconditional  restitution  of  the  iron,  or  its 
value,  and  for  payment  of  the  sum  of  £4S7  10s,  being  the  price  received  for  the 
150  tons  sold  by  the  defrs.  before  any  demand  had  been  made  on  them  by  the 
pufsners,  the  chum  cannot  be  sustained,  but  that,  in  as  far  as  the  summons 
fiODdodes  for  restitution  of  the  remaining  850  tons,  or  their  value,  on  the 
puisueis  making  payment  to  or  crediting  the  defr^.  with  the  sum  of  ;£1,579 
10s  7d,  being  the  balance  of  their  advance  with  interest,  the  claim  is  valid; 
and  in  respect  the  defrs.  disposed  of  said  150  tons  (so  as  to  incapacitate  them  from 
returning  the  iron  in  specie)  subsequent  to  the  22d  May,  1866,  when  it  was 
reclaimed  by  the  pursuer,  that  decree  would  fall  to  be  given  under  said 
deduction  for  the  vatne  of  said  iron.  With  these  findings  the  S.  S.  appointed 
the  ease  to  be  enrolled  that  parties  may  be  heard  as  to  the  taloe  of  the  iron. 
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In  a  Note,  the  S.  S.  said: — ^^Tbis  is  one  of  tbose  uufortuiiatc  cases  in  vhicli 
two  innocent  parties  saffer  by  the  fraud  of  a  third  party ;  and  the  main  queBtion 
18  on  whom,  or  in  what  proportion,  the  loss  is  to  fall.  The  porsuets*  first  con- 
tention is,  that  they  should  be  kept  skaithless,  on  the  ground  that  their  iron  vtbb 
stolen  by  David  Campbell,  and  that  they  were  therefore  entitled  to  reclaim  it 
unconditionally  from  the  defr.  But  though  it  may  be  true  that  one  who  bab 
been  entrusted  with  the  bare  custody  of  an  article  commits  an  act  of  theft  bjr 
appropriating  it  to  his  own  purposes,  and  that  the  bona  fries  of  the  purchaser  or 
pledgee  of  the  article  does  not  entitle  him  to  retain  it  from  the  true  owner,  tlic 
case  IS  different  when  the  true  owner  so  deals  with  his  gooda  as  to  vest  hit 
agent,  not  with  the  custody  merely,  but  with  an  ostensible  title  of  owncrgbip^ 
which  ex  facie  authorises  him  to  duspose  of  the  goods  absolutely,  and  does  uot 
bind  him  to  return  the  property  in  forma  specifica^  but  merely  to  account  for  its 
value.  In  the  present  case,  tne  pursuers  handed  over  to  Campbell  Brothers, 
when  they  sent  tbem  the  endorsed  ddivery  order,  the  whole  ostensible  title  which 
they  had  themselves  to  the  1000  tons  iron.  David  Campbell  cannot  be  a&id  to 
have  stolen  the  iron,  because,  in  the  first  place,  no  particular  parcel  of  iron  was 
referred  to  in  the  order,  but  only  a  certain  quantity,  which  did  not  become 
specific  till  the  Carron  Co.  separated  it  from  a  larger  quantity,  and  appnmrialed 
it;  and,  because,  in  the  second  place,  he  never  took  the  iron,  but  only  fraodu- 
lently  assumed  a  power  of  giving  it  in  security  to  another  by  endorsing  the 
documents  in  consideration  of  an  advance  to  himself.  Neither  can  Campbell  bb 
said  to  have  stolen  the  warrants.  They  were  forwarded  to  him  by  the  punuen, 
indorsed  to  bis; firm  for  the  very  purpose  of  their  being  endoiised  to  a  third 
party,  whose  name  was  unknown  to  tne  pursuers.  It  was  not  the  endorsingi 
therefore,  that  constituted  Campbell's  offence;  it  was  the  employing  of  the 
funds  he  raised  in  virtue  of  the  endorsalion  to  his  own  purposes,  and  the  nomen 
juris  of  that  offence  is  ^  fraud  and  embezzlement.*  But  further,  and  separatdy, 
and  independent  of  the  question  as  to  what  crime  it  was  which  Campbell  com- 
mitted, it  is  settled  law,  both  in  England  and  Scotland,  that  a  party  d^ng  in 
good  faith  with  a  factor,  situated  as  Campbell  was,  is  safe  for  a  claim  of  restitu- 
tion of  the  goods  until  repaid  the  advance  he  mi^es  upon  them."  (See  6  Geo. 
IV.,  cap.  94,  and  5  and  6  Vict.,  c.  39;  Smith's  Merc.  Law,  p.  140,  et  seq, ) 

In  Scotland  the  same  rules  have  been  established  throuffh  the  operation  of  the 
common  law  as  are  fixed  in  England  by  statute.  See  Beirs  Com.  I.,  p.  481); 
Beirs  Princ,  sec.  229;  and  More's  ^Lectures,  Vol.  I.,  p.  229;  Colquhoun^  16tli 
Dec.,  1816,  F.  C;  Johnson  and  Mauly,  13th  Feb.  1818,  F.  C;  Eilc  d:  Bond, 
15th  Jan.,  1818,  F.  C;  Johnson,  14th  Nov.,  1818,  F.  C;  and  AUirood,  Uth 
July,  1832,  in  which  last  case  it  was  broadly  laid  down  that  if  Victors  have 
documents  put  into  their  hands,  which  ex  facie  confer  upon  them  the  character 
of  owners,  they  may  effectually  impledge  the  property  of  their  principals. 

On  appeal  the  Sheriff  (Glassford  Bell)  adhered  simplieiter, 

A  ct — Dixon, A  It. — Kirhvood* 


Company — ConiribtUory — Misrept'esentathnB  in  Pii>specltu» — A  pro8])ec- 
tus  issued  in  June,  1865,  stated  that  the  co.  had  contracted  for  valuable 
mining  claims  in  Nevada,  some  of  which  were  in  full  operation,  aud  mnkiiig 
large  daily  returns;  and  that  the  vendor  had  amassed  a  large  fortune  during 
the  past  eighteen  months.  Upon  the  faith  of  this,  S.  took  100  shares. 
The  directors  deputed  two  of  the  board  to  ascertain  the  real  position  of 
They  reported  that  the  claims  so  bought  were  almost  vaUeleBBi 
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aud  that  they  had  purchased  other  property  in  the  sisime  neighbourhood 
00  veiy  adyantageous  terms.  The  directors  on  30th  Dec.  forwarded  that 
report  to  the  shareholders,  promising  to  send  them  a  further  report,  which 
vas  expected  soon  to  arrive.  On  the  IDth  Jan.,  18G6,  that  further  report 
was  issued,  and  it  stated  that  there  had  long  been  great  deception  in  New 
York  as  to  mines  in  that  district;  that  these  had  been  detected,  and  the 
spccuhitors  had  addressed  themselves  to  England;  that  the  foresaid  claims 
were  of  such  worthless  mines;  and  that  the  property  was  on  a  hill  where 
all  workings  had  been  abandoned  months  before.  S.  then  took  proceedings 
tu  Lave  his  name  removed  from  the  list  of  contributories  (a  winding-up 
order  having  been  made): — Held,  per  L.  J.  J.,  that,  regard  being  had  to  the 
remoteuess  of  the  locality,  as  preventing  personal  inquiry,  the  misrepresen- 
tations were  so  material  that  the  naine  could  not  be  retained,  and  this,  al- 
thotigh  'the  mem.  of  association  authorised  the  company  to  acquire  and 
work  other  mines  in  the  district  than  those  contracted  for  at  the  establish- 
lucut  of  the  company.  The  fact  that  the  directors  acted  bonajUie,  and 
were  deceived  into  beUeving  that  the  statements  were  true,  made  no  differ- 
ence, as  they  had  taken  it  upon  themselves  to  declare  the  statements  it  cou* 
tained  true  as  matters  of  fact  The  test  of  the  materiality  of  such  represen- 
tations is  the  influence  they  may  be  held  to  have  exercised  in  the  conclusion 
of  the  contract  to  take  shares.  Per  Gair/u,  L.  J. :  In  the  case  of  companies 
iocorporated  under  the  Act  of  1862,  there  is  no  contract  whatever  between 
a  creditor  of  the  company  and  a  member  of  it;  the  contract  is  between  the 
creditor  and  the  company;  the  interest,  therefore,  of  creditors  would  not 
affect  the  consideration,  for  in  dealing  with  such  companies,  they  must  be 
prepared  to  undertake  the  risk  that^  in  order  to  induce  persons  to  become 
members,  such  misrepresentation  may  have  been  made  as  will  entitle  them 
to  have  their  names  removed.  (Note  for  reference:  OcJses  v.  Turquand  in 
re  Ovcrend,  Gumey  &  Co.,  H.  of  L.,  36  L.  J.,  Ch.  949,  and  infra),  {Re 
The  Beae  River  Silver  Mining  Company,  ex  parte  Smithy  16  L.  T.  Kep.  N. 
S.  549,  36  L.  J.  Ch.  618). 

CoitFXKY'^Represmiaiive  Suit  by  Shardbolder, — A  suit  against  a  co.  and 
oDe  of  its  directors,  impeaching  dealings  with  its  funds,  was  commenced  by 
pit  on  behalf  of  himself  and  all  other  shareholders.  Pit  held  very  few 
shares,  which  he  had  purchased  with  the  sole  view  of  qualifying  himself  to 
institute  these  proceedings.  Shortly  after,  resolutions  were  passed  for  the 
voluntary  winding-up  of  the  co.,  and  its  assets  were  sold  to  a  new  co. 
Answers  being  put  in  and  excepted  to,  and  the  exceptions  ripe  for  hearing, 
a  motion  by  defts.  to  stay  proceedings  o^  take  the  bill  off  the  file,  on  the 
ground  of  pit's  admitted  object  in  becoming  a  shareholder,  of  the  insigni- 
ficant value  of  his  interest,  and  of  the  winding-np,  was  refused  by  Malins, 
V.(J.,  and,  on  appeal,  by  the  Lords  Justices.  Held  by  MtUins,  KC,  that 
the  suit  was  a  mockery  and  imposition  on  the  Court,  of  which  the  record 
oi^t  to  be  purged  at  the  eariiest  possible  moment;  but  that,  for  want  of 
a  precedent^  he  conld  not  accede  to  the  application.  But  held  by  the 
L,  J.  /.,  that,  the  suit  being  on  behalf  of  all  shareholders,  the  aggregate 
interest  most  be  regarded;  and  that^  the  volnntaiy  windin^up  having 
began  after  the  oonunencement  of  the  suit,  and  the  bill,  in  substance,  im- 
poching  the  proceedings  with  .reference  to  it,  and  chaiging  fraud,  pit  was 
entitled  to  have  the  merits  tried  at  the  hearin  j^  and  had  not  disqualified 
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himself  therefrom  by  his  condact,  however  reprehensible/ iu  beoomiDg  a 
shareholder.— i&aton  v.  Orant,  36  L.  J.  Ch.  G38. 

Husband  axd  Wife — Divorce. — A  wife's  reversionary  chose  in  action 
had,  by  a  settlement  entered  into  during  coverture,  been  assigned  upon 
trust  (in  the  events  which  happened)  for  the  husband  and  wife.  A  divorce 
having  taken  place  under  the  Divorce  Act  1857,  the  reversion  then  fell  in, 
and  the  husband  survived  his  divorced  wife: — Held,  that  since  the  marriage 
contract  had  been  dissolved  before  the  property  fell  into  possession,  the 
husband  acquired  no  interest  in  it,  and  that  the  post-nuptial  settlement  was 
an  absolute  nullity  so  far  as  the  wife  was  concerned.  A  divorce  under  the 
Divorce  Act  1857,  is,  for  all  purposes,  a  complete  dissolution  of  marriage.— 
Wilkinson  v.  Gibsim,  36  L.  J.  Ch.  646. 

Legacy — Ademption  by  Gift, — ^Testator  bequeathed  to  his  daughter 
£500  in  case  she  should  marry,  to  be  paid  on  the  day  of  marriage.  Sub- 
sequently to  the  date  of  the  will,  she  married  in  her  father's  lifetime,  and 
he  gave  £400  to  her  husband  towards  paying  for  the  furnishing  of  their 
house.  He  afterwards  promised  the  husband  £600  more  for  the  same  par- 
l)ose,  but  died  without  having  fulfilled  his  promise: — Hdd,  that  notwith- 
standing the  unfulfilled  promise  of  further  help,  the  gift  of  £400  was  pro 
tanto  an  ademption  of  the  legacy  of  £500. — ^evin  v.  Dry9ddUy  36  L  J. 
Ch.  662. 

Will — C<mdnjuiion. — ^The  will  of  A.  Q.  M.,  a  markswoman,  was  as  fol- 
lows:— "  I,  A.  G.  M.,  etc,  express  my  earnest  desire  that  my  personal  pro- 
perty, consisting  of  money  and  clothes,  shall  bo  equally  divided  amongst^^^ 
eta: — Held^  that  the  entire  personal  estate,  and  not  merely  the  testatrix's 
money  and  clothes  passed. — Dean  v.  GU>8on,  36  L.  J.  Ch.  657. 

Company — Power  to  Amalgamate, — A  power  given,  by  articles  of  asso- 
ciation, to  directors  to  amalgamate  with  any  other  company,  does  not 
enable  them  to  compel  the  shareholders  to  accept  shares  in  the  new  co. 
SembU,  it  does  enable  them  to  transfer  the  assets  of  the  old  co.  to  the  new. 
— In  re  Uie  Empire  Auar,  Corpn,  (Lim,),  Bagskaw^s  and  WigglewordiS 
case,  36  L.  J.  Ch.  663. 

Company — Contributor!/, — Unpaid  calls  on  shares  afterwards  forfeited 
arc  recoverable  as  a  debt  only.  The  list  of  persons,  contributories  as  past 
members,  cannot  be  settled  till  the  list  of  present  members  is  exhausted. 
Quasre,  Whether  owners  of  forfeited  shares  are  at  all  liable  as  past  mem- 
bers?— In  re  the  BlahHy  Ordnance  Co.  {Needham^s  case),  36  L.  J.  Ch.  665. 

Company — Miarepreaentation — Beseistion  of  Contract — ^A  steam-packet 
company  contracted  with  the  Postmaster-General  of  New  Zealand  as  to  the 
mail  service  of  the  colony.  This  contract  the  Government  of  the  colony 
refused  to  recognise,  as  being  beyond  the  authority  of  the  Poatmaster- 
General.  Meantime  the  company  issued  a  prospectus,  giving  notice  that 
they  would  receive  applications  for  new  shares  ''  in  order  to  enable  the 
company  to  perform  the  contract  recently  entered  into  with  the  general 
Government  of  New  Zealand  for  a  monthly  mail  service  between  Sydncj, 
New  Zealand,  and  Panama."  Pit,  after  seeing  this  prospectus^  applied  for 
and  obtained  an  allotment  of  shares: — Jffeldy  that  he  was  not  entitled— the 
Postmaster  not  having  been,  in  fact^  authorised  to  make  the  contract— to 
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recover  back  the  price  of  his  shares,  as  although  the  prospectas  contained 
.in  implied  statement  that  the  contract  was  binding  upon  the  colonial 
Government,  yet  the  misrepresentation  was  not  fraudulent,  and  was  not 
such  as  to  show  that  there  was  a  complete  diiferenco  in  substance  between 
the  shares  which  were  bargained  for  and  those  which  were  obtained,  so  as 
to  constitnte  a  fiiilure  of  consideration.  Per  Curiam, — There  is  an  im- 
portant  difference  between  cases  where  a  contract  may  be  rescinded  on 
account  of  fraud,  and  those  in  which  it  may  be  rescinded  on  the  ground 
that  there  is  a  diflcrcnce  in  substance  between  the  thing  bargained  for  and 
that  obtained.  It  is  enough  to  show  that  there  was  a  fraudulent  represen- 
tAtion  as  to  any  part  of  that  which  induced  the  party  to  enter  into  the  con- 
tract which  he  seeks  to  rescind;  but  where  there  has  been  an  innocent 
misrepresentation,  or  misapprehension,  it  does  not  authorise  a  rescission 
unless  it  is  such  as  to  show  that  there  is  a  complete  difference  in  substance 
between  what  was  supposed  to  be,  and  what  was  taken,  so  as  to  constitute 
a  failure  of  consideration."  (Note  for  reference:  Dig.  xviiL  1,  9,  10,  11, 
dt  contr.  emi.;  Belies  Pr.  11,  13).  Kennedy  y.  Panama^  New  'Zealand^  and 
Justralian  Moijal  MaU  Co.,  3G  L.  J.,  Q.  K  260. 

S.VLS. — Deft  bought,  tlirongli  F.  &,  R.,  his  brokers,  a  quantity  of  wool, 
according  to  this  sale-note:  "413  bales,  to  arrive  ex  Stige,  or  any  vessel 
they  may  be  transhipped  in,  and  subject  to  the  wool  not  being  sold  in  N. 
V.  before  advice  reaches  the  consignees  to  send  the  wool  forward  here. 
The  wool  to  be  guaranteed  about  similar  to  samples  in  P.  &  R*s  possession, 
and  if  any  dispute  arises,  it  shall  be  decided  by  the  selling  brokers,  whose 
decision  shall  be  final": — Heldf  that  as  the  goods  were  specific  and  ascer- 
tained, the  guarantee  was  merely  a  collateral  engagement,  and  not  a  condi- 
tion, the  breach  of  which  gave  the  buyer  a  right  to  reject  the  goods; 
so  that  the  brokers  were  justified  in  requiring  the  deft  to  take  the  wool, 
^^ibjcct  to  a  deduction  in  the  price. — Ueywo^ih  v.  Hutchinson,  36  L.  J.  Q. 
R  270. 

Railway — Negligence. — At  a  level  crossing  of  a  footway  there  was  a 
swing  gate  on  each  side  of  the  railway,  which  closed  of  its  own  accord,  and 
on  the  top  of  the  post  of  each  gate  was  a  ring,  which  a  pointsman  at  an 
adjoining  signal-box  was  able,  by  a  lever  to  raise  or  fall.  When  it  so  fell, 
it  ordinarily  fell  over  the  post  so  as  to  keep  the  gate  securely  closed;  and 
this  was  usually  done  when  a  train  was  approaching.  Several  lines  of 
railway  ran  over  this  crossing.  A  foot-passenger  standing  at  the  gate  could 
see  only  20  yards  up  or  down  the  lines;  when  he  crossed  to  the  first  line  he 
could  see  300  yards;  and  when  he  reached  the  six-foot  way,  being  a  space 
between  the  two  sets  of  rails,  he  could  see  500  or  600  yards.  A  foot- 
passenger  came  to  the  gate  when  the  ring  was  up,  and  the  gate  capable  of 
being  opened,  but  a  goods  train  was  standing  on  the  first  line,  in  the  way 
of  the  crossing,  and  waited  until  it  had  moved  ofL  He  then  opened  the 
gate,  and  attempted  to  cross;  but  after  he  had  reached  the  six-foot  way  he 
^as  run  over  and  killed  by  a  train  on  the  further  line  of  rails.  The  points- 
nun  and  another  person  called  out  to  him  before  the  accident  to  warn  him 
of  danger,  and  he  might  have  escaped  had  he  heard  them,  but  ho  was  deaf: 
'^Ileld^  in  an  action  against  the  ry.  co.  by  the  administratrix  of  deed,  that 
the  CO.  were  not  liabla  Skdton  v.  Londm  atid  North'Weitern  BaiL  Co,^ 
36LJ.C.  P.249. 
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Slandka — of  gamekeeper:  special  clamc^e. -^Plaiutiff  alleged  in  his  de- 
claration that  he  was  employed  as  a  gamekeeper,  in  a  district  where  many 
persons  considered  it  improper  to  kill  foxes,  and  where  any  person  who  did 
so  would  be  looked  upon  with  disfavour,  on  the  understanding  that  he 
would  not  kill  foxes;  and  that  defendant,  well  knowing  this,  fiJselj  and 
maliciously  said  of  the  plaintiff^  as  such  gamekeeper,  that  he  had  killed 
foxes: — Held^  that  this  declaration  showed  a  good  cause  of  action  without 
any  averment  of  special  damage.    Foulger  v.  Newcomb,  36  L.  J.  Ex.  1G9. 

Lani>*Tax — HoepUaL — ^The  proviso  in  the  38  Geo.  III.,  a  5,  s.  2.), 
exempting  ''  hospitals'*  from  land-tax,  applies  only  to  hospitab  and  sit&i  of 
hospitals  founded  before  the  passing  of  38  Qea  3.  c  GO,  by  which  tbe 
former  act  was  made  perpetual.  An  asylum  for  the  maintenance  aod 
education  of  children  of  soldiers,  etc,  who  have  fallen  in  active  service, 
built,  endowed  and  entirely  maintained  out  of  a  fund  subscribed  by  the 
public  administered  by  Commissioners  appointed  by  the  Crown,  is  not 
exempted,  qua  Crown  property,  from  paying  land-tax.  Coichester  v.  KciCHejf 
(Ex.  Cham.),  36  L.  J.  Exch.  172. 

Will — Double  Portion — Ademption — Salufadion, — ^The  question  whether 
a  portion  is  double  or  not  is  one  of  intention,  and  the  presumption  agiuust 
double  portions  is  founded  on  this,  that  the  testator  or  settlor  considered 
himself  by  the  second  portion  to  be  satisfying  the  first  pro  tanto.  The 
presumption  is  more  easily  made  when  the  will  precedes  than  when  it  follows 
the  settlement — that  is,  less  is  required  to  countervail  the  rule  in  a  question 
of  satisfaction  than  in  one  of  ademption.  Qreat  differences  in  the  substance 
of  the  settlements  tend  to  show  that  the  one  portion  was  not  intended  to 
be  in  satisfaction  of  the  other. — B.  having  two  daughters,  C.  and  P., 
covenanted  on  C's  marriage  to  pay  her  trustees  £10,000;  but  there  was  no 
settlement  on  P.'s  marriage.  By  his  will  B.  gave  the  residue,  after  payment 
of  his  debts,  in  equal  moieties  to  the  two  daughters,  the  limitations  iu 
the  will  being  very  different  from  those  in  the  marriage-settlement  of  C: 
Ueld  (rev.  decree  of  L.J.J.),  that  the  gift  by  will  was  no  satis^tion  of  the 
covenant  in  C's  settlement,  and  she  was  entitled  to  her  moiety  of  the  residue 
after  deducting  the  £10,000  from  the  assets.  Per  Lord  Romilly — In  a 
case  of  satisfaction  the  object  of  the  bounty  may  always  have  his  election 
whether  to  take  under  the  will,  or  under  the  deed,  but  in  cases  of  ademption 
never.  A  provision  by  bequest  in  a  will  can  only  be  treated  as  an  extinguish- 
ment of  the  provision  by  a  prior  settlement,  not  as  a  bequest  on  an  implied 
condition  that  the  legatee  performs  the  testator  s  covenant;  and  therefore  a 
bequest  to  one  person  cannot  be  a  satisfaction  of  a  provision  by  deed  for 
another  person.  In  such  a  case  the  intention  that  ^e  bequest  should  be 
subject  to  the  covenant,  must  be  clearly  expressed;  it  will  not  be  implied. 
[Note  for  reference:  Kippen  v.  Darley,  July  3,  1856,  18  D.  1137,  aff.  M»y 
21,  1858,  3  Macq.  203.]— C%icft«fer  v.  Coventry  (House  of  Lords),  17  L  T. 
N.  S.  35;  36  L.  J.  Ch.  673. 

CoMPAKY — Contributory. — The  mem.  of  associatiou  of  a  limited  co.  stated 
the  nominal  capital  as  £3,000,000  in  30,000  shares,  subject  to  be  increased 
or  modified.  The  articles  of  association  empowered  the  directors  to  reduce 
the  nominal  value  of  the  shares  by  dividing  them  into  a  larger  number,  or 
to  consolidate  them,  so  that  the  shaxes^  when  reduced  or  consolidated,  sheold 
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togetbflr  be  eqoivaleDt  ia  nominal  valae  to  the  nominal  value  of  the  (HJgiDal 
tbarea  before  the  redaction.  Under  this  provision,  they  converted  each 
£100  share  into  five  £20  hhareHi-r-ffeld  by  L.  J.  J.  that  such  conversion, 
not  being  an  alteration  of  the  mem.  of  association  warranted  by  the 
Companies*  Act  1862,  s.  12,  was  illegal  and  invalid.  A,  the  holder  of 
ten  £100  shares  and  of  no  others,  having  accepted  the  conversion  of  them 
into  fifty  £20  shares,  transferred  these  fifty  to  B,  by  deed  executed  both  by 
liim  and  by  B,  which  described  the  shares  as  ''  fifty  shares,  numbered  19531 
—10580,  in  the  undertaking  called  the  Financial  Corporation**: — Held,  that 
the  fifty  shares  representing  exactly  the  same  share  and  interest  in  the 
capital  of  the  company  as,  and  being  identified  in  the  share-register  by  num- 
ber and  description  with,  the  ten  original  shares,  and  the  transfer,  if  it  did 
not  pass  the  original  shares,  being  wholly  inoperative,  such  ten  £100  shares 
paoed.  C,  the  holder  of  £100  shares,  who  had  accepted  the  conversion 
into  £20  shares,  did  not  pay  a  call  on  the  £20  shares,  though  not  disputing 
its  legality,  and  his  shares  were  therefore  forfeited: — Held,  that  the  call, 
being  made  on  £20  shares,  was  invalid,  but  that  C,  having  waived  its 
invalidity,  the  validity  of  the  forfeiture,  founded  upon  it,  could  not  be 
disputed.  D,  £,  and  F,  were  other  transferees  of  £20  shares: — Held,  they 
were  liable  to  be  contributories  according  as  each  lot  of  five  £20  shares 
oonld,  or  could  not,  be  traced  up  to  and  identified  with  one  of  the  £100 
shares.     In  re,  Financial  Corpa,  (Ztm.),  ex  parte  Holmes,  36  L.  J.  Ch.  605. 

Poor-Rate — Occupation  by  the  Crown, — Officers  of  the  county  con- 
stabalaiy  under  2  d^  3  Vict,  c.  03,  are  not  rateable  in  respect  of  their 
occupation  of  rooms  in  the  police-office,  in  which,  by  the  terms  of  their 
appointment,  they  are  required  to  live;  neither  are  Justices  of  a  county 
rateable  as  occupiers  of  a  building,  Crown  property,  which  they  use  only 
as  an  assize  court,  and  for  meetings  of  local  interest  convened  by  the 
high  Sheriff  of  the  county,  as  in  the  latter  case  the  building  is  really 
in  the  hands  of  the  crown  for  public  purposes,  and  in  the  former  the 
rooms  are  used  for  the  purposes  of  the  government  Queen  v.  InJiabitants 
^/St  Martin's,  Leicester,  Q.  B.  36  L.  J.  Mag.  Ca.  09. 


DI6I8T  07  CASES  ON  QENERAL  AND  PARTICULAB  AVKBAGE  FBOM  1860  TO  1807. 

1.  Ooods  ^^  warranted  free  from  particular  average^' — Warehouse  rent  and 
(ither  charges  in  case  of  sliipicreck — Siting  and  labouring  davse, — Underwriters 
on  goods  insnred  *'firee  fbom  particular  average,'*  held  not  liable  under  the 
raiing  and  labouring  clause  in  the  policy  to  pay  warehouse  rent,  tranship- 
ping charges,  etc.,  where  the  goods  were  not  considered  to  be  in  immediate 
peril  of  a  total  loss:  (The  Great  Indian  Peninmilar  BaUmif/  Company  v. 
NriMtttfm,  Q.  B.;  1  B.  &  S.  41;  30  L  J.  218;  4  L.  T.  N.  S.  249;  Ex.  Ch.; 
2  B.  &  S.  266;  31  L.  J.  206;  6  L.  T.  N.  S.  297.  Booth  v.  Gair,  15  C.  B., 
N.S.,291;  33  L.  J.  99). 

[Non. — ^These  decisions  were  in  conflict  with  the  practice  of  average,  as 
hriefly  described  in  the  treatise  under  the  title  '*  Total  Loss,"  in  the  Digest 
of  Maritime  Law  Cases,  1837  to  I860,  No.  2267b.  But  it  has  been  finally 
determiyned  in  Kidsttm  v.  Empire  Manne  Insurance  Conipawj,  L.  Bep.,  1  C. 
P*  $35;  and  I4.  Eep.,  1  C.  P.  Ex*  Ch.  ool,  that  the  distinction  between 
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''paiticnlar  ayerage,"  BigDifying  damage  by  sea  water  or  partial  loss,  and 
*' particular  charges"  forms  by  long  settled  usage  a  part  of  the  ordinaiy 
contract  of  Marine  Insurance.    See  sec.  7  hereof] 

2.  Barge  sunk  in  crossing  liver — Lien  on  cargo  for  exi)en-se3  of  raiding  il 
hg  order  of  nnderim'Uej'S — Salvage  or  general  average. — A  baige  employed 
to  convey  copper  ore  from  a  ship  having  sunk,  an  order  from  the  under- 
writer was  obtained  for  raising  it: — HelJf  that  the  owners  of  the  goods  had 
a  right  of  action  for  damages  on  account  of  the  copper  ore  having  been 
detained  in  security  for  expenses  of  raising  it,  and  that  as  agaiust  them 
there  was  no  lien  at  common  law  for  salvage  or  general  average.  The 
underwriter  was  the  person  liable  under  the  express  contract:  IIoHIh  v. 
dkirulf/ef  4  Taunt,  807;  and  Skadnutn  v.  Hockhi,  15  M.  <fe  W.  553,  referred 
to.  (CasUllain  v.  Thomson,  13  C.  B.,  N.  S.,  105;  32  L.  J.  79,  C.  P.;  7  L 
T.,  N.  S.  421) 

3.  Imnrance  on  steamship — Clause  ^^partinthr  average  recoverahle  on  huff 
ami  rmchinery  separately** — Expense  of  exfingvishing  fire, — Under  a  policy 
of  insurance  on  a  steamship,  wherein  the  hull  and  machinery  were,  as 
usual,  separately  valued,  and  particular  average  amounting  to  3  per  cent. 
stipulated  to  be  recoverable  on  each,  as  if  separately  insured: — //e^/,  that 
the  expense  of  extinguishing  a  fire  in  the  hull  was  properly  apportioned  as 
a  general  charge,  or  general  average,  on  hull  and  machinery,  and  could  not 
be  added  as  an  expense  incurred  upon  the  hull  only  to  the  particabr 
average  on  the  hull,  in  order  to  make  up  3  per  cent  on  its  insured  value: 
(OppenMm  v.  Fry,  Q.  B.,  3  B.  &  S.  873;  E.  C.  5  B.  &  S.  348;  33  L I 
267). 

4.  Average — Jettison. — Construction  of  clause  in  a  policy  of  insurance  on 
goods:  "Free  from  average  or  claim  arising  from  jettison  or  leakage,  unless 
consequent  upon  stranding,  sinking  or  fire:*'  the  absence  of  punctuation 
renders  the  meaning  uncertain.  (Carr  v.  lioyal  Exchange  Assurance  <'"., 
Q.  B.  33  L.  J.  G3. 

5.  Lien  for  freight  and  general  average — Bottomry — Transkipmeut— 
Arrest  of  cargo — Right  to  forward  it  fori'  earning  freight — Suits  as  tntsfrry 
for  underwritei's  wlien  claim  satisfied  by  th^m — Lien  on  Cfirgo  for  ffcuihl 
on  transhijtping  and  forwai-ding  to  destinationy  and  for  general  average  in 
preference  to  l)ottonm/  bond. — ^The  Galam,  bound  from  Hayti  to  Eiiroix», 
calling  at  Falmouth  for  orders,  put  into  Terceira,  under  average,  and  was 
there  condemned.  The  cargo  was  transhipped  into  the  ^fary  Jane,  and  tbo 
expenses  secured  by  a  bottomry  or  respondentia  bond  on  the  cai^o,  payable 
at  Falmouth.  The  Mary  Jane  was  wrecked  at  Scilly,  and  the  owners 
settled  with  their  underwriters  for  a  total  loss  of  ship  and  freight  The 
cargo  was  ordered  to  Hamburgh,  but  was  arrested  in  the  Admiralty  Court 
by  the  bottomry  bondholder,  and  brought  to  London,  where  it  was  sold. 
The  underwriters  on  freight  per  Mary  J  ant  did  not  abandon  their  right  to 
forward  the  cargo  to  its  destination: — Held,  reversing  judgment  of  the  Adra. 
Court,  that  there  was  a  lien  for  freight,  and  for  general  average  per  ihril 
Jane,  upon  the  proceeds  of  the  cargo  in  preference  to  the  bottomry  bond. 
The  Constuncia,  2  W.  llob.  287,  and  the  North  Star,  1  Lush.  45,  as  to  the 
Adm.  Court  not  having  jurisdiction  in  general  average,  or  in  claims  for  loss 
on  cargo  sold  to  pay  expenses,  considered  not  applicable  to  the  present  ca8«« 
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The  expense  of  transhipping  and  forwarding  the  cargo  of  the  Oalam  was  in 
the  natare  of  a  salvage  charge,  whereby  the  cargo  was  rendered  available 
for  the  bottomry  bondholder  or  any  one  else.  Suits  in  the  Adm.  Conrt  or 
at  common  law,  arc  made  in  name  of  the  master  (or  owner)  as  trastee  for 
the  underwriters  where  his  claim  has  been  satisfied  by  them:  (Clean/  v. 
Macandrew;  mrgo  ex  Galdm,  J.  0.  P.  C,  9  L.  T.  N.  S.  550;  33  L.  J.  97). 

G.  Jettison  of  cargo  adrift, — Loss  of  goods  stowed  on  deck,  jettisoned 
after  having  been  washed  adrift,  and  obstructing  the  pumps,  held  recover* 
able  by  general  contribution.  Where  a  charter-party  stipulates  that  a  deck 
cirgo  shall  be  carried,  its  jettison  becomes  a  subject  of  general  contribution. 
Practice  of  average  adjusters,  not  allowing  wreck  cut  away  as  general 
average  approved  o£  {The  Shooting  Star,  JcJiiison  v.  Cluipman^  C.  P.  35 
L  J.  23). 

[NoTK. — The  effect  likely  to  be  given  to  this  judgment  seems  to  be  not 
altogether  satisfactory.  The  jettison  of  deck  cargo  adrift  is  often,  indeed  per- 
haps in  most  instances,  a  matter,  not  of  choice,  but  of  inevitable  necessity.] 

7.  Gtiieral  average — Advance  of  freight, — Freight  paid  in  advance,  not 
being  at  the  risk  of  the  shipowner,  the  charterer,  by  whom  the  cargo  was 
shipped,  is  liable  to  contribute  on  the  advance  of  freight  to  general  average 
after  the  ship's  arrival  at  her  port  of  destiuation,  which  advance  is  virtually 
increased  value  of  the  cargo.  According  to  Hicks  v.  Shield  (7  K  <&  B.  633) 
the  advance  of  cash,  being  by  the  charter-party  subject  to  insurance  by  the 
charterers,  was  an  absolute  advance  of  freight  not  recoverable  back  from 
ti]e  shipowner  on  the  loss  of  the  ship,  and  therefore  at  the  charterer's  risk: 
[Tnujes  V,  Worms,  C.  P.  34  L.  J.  274;  12  L.  T.  N.  S.  547). 

[Note. — ^Tfais  case  clearly  points  out  the  impropriety  of  deducting  any 
wages  or  port  charges  from  the  contributory  vaJue  of  freight  advanced  in 
adjustments  of  general  average.] 

8.  '^Particular  avem^e*^  does  not  include  ''particular  cluirges'* — Tran- 
tapping  and  extra  forwardvig  expenses  &n  airgo  in  case  of  shipwreck,  recover- 
able  on  a  policy  on  freight,  "warranted  free  from  particular  average,'^ — Action 
under  a  policy  of  insurance  on  freight,  "warranted  free  from  particular 
average  unless  the  ship  be  stranded,*'  for  a  voyage,  with  guano,  from 
Chincha  Islands  to  United  Kingdom.  The  ship  was  not  stranded.  In  the 
coarse  of  the  voyage  she  was  seriously  damaged  by  perils  of  the  sea,  put 
into  Rio,  and  was  there  condemned  as  irreparable.  The  cargo  was  transhipped 
and  forwarded  to  its  destination  at  an  expense  less  than  the  original  freight 
insured: — Held,  that  the  underwriters  were  liable  for  the  charges  of  tranship- 
ping and  forwarding,  as  an  expense  within  the  suing  and  labouring  clauses 
incurred  to  avert  a  total  loss  of  freight  Willes,  J.  observed  that,  without 
expense  in  question,  the  freight  insured  would  never  have  had  any  complete 
existettce;  it  would  have  been  totally  lost.  The  only  right  of  the  ship- 
owner  in  respect  of  freight  was  to  detain  the  cargo  for  a  reasonable  time  at 
Bio,  in  order  to  send  it  on  in  another  vessel  to  its  destination,  and  so  earn 
the  freight  As  the  cargo  lay  at  Rio,  no  freight  had  become  due,  even  pro 
ra/ii  itineris.  The  expense  was  incurred  in  consequence  of  a  peril  insured 
again.5t,  to  prevent  the  destruction  of  the  subject-matter,  for  which  on  its 
lofls  the  underwriters  must  bo  answerable.  The  terms  of  the  suing  and 
Uxmring  clause  arc  that  "  in  case  of  any  loss  or  misfortune,  it  shall  be  law- 
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fal  for  the  assured  to  sue,  Ubonr,  and  travel  in  and  about  the  defenoei  safe- 
guard  and  recovery  of  the  subject-matter  of  the  insurance,  or  aoy  part 
thereof,  to  the  charges  whereof  the  underwriters  will  contribute  in  propor- 
tion to  the  amount  insured."  The  Court  held  that  the  true  constmction 
of  this  clause  is,  that  it  extends  not  only  to  every  case  in  which  the  thing 
insured  becomes,  or  may  become,  by  abandonment,  the  property  of  the 
underwriters,  but  to  every  cose  where  labour  is  expended  in  warding  off 
loss,  damage,  or  detriment,  for  the  consequences  of  which  the  underwriters 
would  be  answerable,  to  every  case  where  they  might  incur  liability,  nnd 
might,  therefore,  derive  a  benefit  by  the  extraordinary  exertions,  that  they 
ought  to  contribute  to  the  expense  of  avoiding  detriment,  in  proportion  to 
what  they  would  have  to  pay  if  the  detriment  had  come  to  a  head  for  want 
of  timely  care.  The  Court  expressed  their  opinion  that  the  evidence  estab- 
lished an  understood  meaning  of  "  particular  average,"  as  applicable  only 
to  a  partial  loss  of,  or  damage  to,  the  thing  insured,  and  not  inclading 
"particular  charges;'*  and  also  to  mark  their  approval  of  the  existing  rales 
of  average  ac^ustmcut  on  goods  by  the  following  examples:  For  instance, 
in  a  case  where  goods  are,  by  the  mem.  at  the  foot  of  the  policy,  warranted 
free  from  particular  average  under  5  per  cent.,  and  the  goods  are  wetted  bj 
sea  water  in  a  storm,  which  drives  the  ship  into  a  port  of  refuge,  by  drying 
the  goods  at  an  expense  of  less  than  5  per  cent.,  the  damage  may  be  pre- 
vented from  amountiog  to  5  per  cent,  whilst  if  not  dried  they  would  decay 
and  become  damaged  over  5  per  cent.  It  is  obviously  then  the  duty  of 
the  master  to  use  nil  reasonable  means  to  preserve  the  goods,  and  obviously 
for  the  interest  of  the  underwriters  to  encourage  the  performance  of  that 
duty  by  contributing  to  the  expense  incurred.  Accordingly  the  rule  has 
been  to  pay  for  damage  to  mem.  articles  only  when  it  exceeds  the  specified 
per  centage,  and  not  to  allow  the  per  centage  to  be  eked  out  by  expenses 
fiilling  within  the  meaning  of  the  suing  and  labouring  clause.  The  amount 
of  expense  reasonably  incurred  in  preserving  the  goods  is,  according  to 
practice,  contributed  to  by  the  underwriters,  however  small  in  result  the 
actual  diamage  to  the  goods  may  be,  and  the  partial  loss  or  damage  is  paid 
only  if  it  amounts  to  the  stipulated  per  centage.  Thus  if,  in  the  case  pnt, 
the  expense  was  2  or  3  per  cent,  and  the  damage  only  2  or  1  per  cent, 
according  to  the  present  practice  the  underwriters  would  pay  the  expense, 
but  not  the  damage.  Were  the  practice  otherwise,  the  underwriters,  though 
saved  from  loss,  would  be  altogether  exempt  from  contribntion,  «ind  exposed 
to  the  very  inconvenience  which  the  mem.  has  been  supposed  to  obviate  by 
the  protection  it  affords  them  from  frivolous  demands  in  resjiect'  of  small 
losses:  {KMon  v.  Empire  Marim  Imiirmice  Company^  L.  Rep.  1  C.  P.  535; 
Ex.  Ch.  L.  Rep.,  2  C.  P.  357,  Ex.  Ch.) 

9.  Oeiwal  average, — Extra  expenditure  of  coals  bringing  auxiliary  screw 
steamer  home  from  Rio  instead  of  discharging  cargo  and  repairing  ship 
there: — Jleld  not  to  be  general  average,  and  not  recoverable  as  a  charge  sul)- 
stituted  in  lieu  of  other  expenses.  Question  as  to  unshipping  and  warer 
housing  gold.  (^Jnison  v.  Bank  of  Victoria y  16  L.  T.  Rep.  N.  S.  9;  L.  Rep., 
2  Q.  B.  203. 

[Note. — Considering  the  practice  of  average  in  regard  to  substituted 
expenses,  and  the  equity  of  the  case,  this  judgment  seems  open  to  objec- 
tion,! 
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THE  FRENCfH  BAR 

{Continued  from  the  July  Number  of  the  Journal.) 

A  LONG  time  elapsed  before  the  French  Bar  recovered  from  the  dis- 
orders of  the  SevolutioD,  and  the  sanguinary  excesses  of  the  Eeign  of 
Terror.  The  law  of  1790,  abolishing  the  order,  remained  for  many 
years  unrepealed;  the  liberty  of  defence  was,  however,  restored.  In 
1796  many  distinguished  members  of  the  old  Bar  began  again  to 
appear  in  the  Courts;  and,  in  the  following  year,  we  find  a  printed 
list— under  the  republican  title  of  hommes  de  hi — of  305  names, 
increased  during  the  next  year  to  345.  Among  these  appear  Bellart, 
Bonnet,  BiUecoq,  Gairal,  ^pier,  Beriyer,  and  many  other  ornaments 
of  the  ancient  Bar.  The  Fahns  de  Justice,  too,  became,  as  before,  the 
place  where  all  the  different  Courts  held  their  sittings,  with  the 
exception  of  the  Tribunal  of  Commerce.  The  constitution  of  1799 
brought  about  a  complete  practical  re-organisation,  and,  under  the 
consulate,  the  schools  of  law,  which  had  been  swept  away-  at  the 
Berolution  along  with  the  legal  profession,  were  restored.  Two 
important  institutions — ^the  Academy  of  Legislation  and  the  Univer- 
sity of  Jurisprudence — ^were  established,  in  which  many  eminent 
members  of  the  Bar  were  appointed  professors. 

The  Emperor  Napoleon,  like  all  tyrants,  hated  and  dreaded  the 
Bar,  whose  free  and  independent  spirit  interfered  with  his  despotic 
will  But  he  did  much  to  promote  the  scientific  study  of  law,  estab- 
lishing l^al  seminaries  in  Paris  and  in  the  principal  cities  of  France, 
and  carrying  out  the  important  work  of  codifying  the  confrised  mass 
of  French  kws  and  customs.  The  first  step  in  this  direction  was 
tbe  preparation  of  a  civil  code,  in  which  Tronchet,  Simeon, 
Portalis,  de  Malleville,  and  other  eminent  members  of  the  Bar 
^k  the  principal  part.  This  was  followed  by  a  code  r^^ulating 
tbe  forms  of  judicial  procedure,  which  appeared  in  1806;  a  commer- 
cial code  in  1807;  a  code  of  criminal  procedure  in  1808;  and  a  penal 
code  in  1810,  forming  altogether  the  great  legislative  work  of  the 
consnlate  and  the  empire. 
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facility,  and  vivacity,  and  passages  might  be  selected  from  them  which 
will  stand  a  comparison  with  the  best  prose  writings  in  the  language. 
But  it  may  nevertheless  be  truly  affirmed^  that  forensic  eloquence  in 
France  has  never  risen  to  such  a  height,  has  never  played  so  importani 
a  part  in  politics,  and  in  the  literary  and  industrial  movement  of  the 
age,  as  in  the  first  half  of  the  present  century.  The  establishment  of 
representative  government,  the  publicity  of  debates,  and  the  Hbertj  of 
the  press,  all  contributed  to  increase  the  importance  and  stimulate  the 
eloquence  of  the  Bar,  whose  greatest  orators — such  as  Benyer, 
Dufaure,  the  Dupins,  Odillon-Barrot^  Baroche,  Senart,  Delangle, 
Chaix-d'Est-Ange,  Paillet,  Mathieu,  Bethmont,  Boinvilliers,  Marie, 
Crdmieux — ^have  carried  the  glory  of  their  order  to  the  highest  point, 
at  the  Bar,  in  the  Tribune,  and  in  the  chief  offices  of  State.  Indeed, 
the  great  advocates  who  illustrate  the  first  half  of  the  present  oentary 
constitute  a  perfect  galaxy  of  talent — an  assemblage  of  men  of  the 
most  original,  powerful,  and  varied  talents^  whose  pleadings  and 
political  speeches  afford  examples  of  almost  every  description  of 
eloquence.  The  younger  men  who  have  succeeded  them — ^the  men 
who  have  joined  the  Bar  within  the  last  twenty  years — do  not  perhaps 
display  equal  force  and  varietv  of  talent,  possibly  because  their  lot  has 
been  cast  in  times  less  fitted  to  call  it  forth.  Many  of  them  pos- 
sess deep  and  varied  learning,  great  tact,  sound  judgment,  fluent 
improvisation,  remarkable  purity  and  precision  of  liuiguage,  but  they 
lack  the  vigour,  and  vehemence,  and  grasp  of  the  men  of  1830.  They 
seem  rather  to  shrink  from  political  questions  and  political  h'fe,  and 
to  restrict  themselves  exclusively  to  the  study  of  law  and  the  labours 
of  the  Palace.  This,  no  doubt,  is  partly  due  to  the  immense  increase 
of  legal  business,  consequent  upon  the  vast  development  of  commerce 
and  the  industrial  arts.  But  there  are  other  causes  also  which  have 
powerfully  contributed  to  it,  particularly  the  absence  of  that  true 
freedom  and  real  political  life  which  characterized  the  reign  of  Loui^ 
Philippe,  and  which  are  totally  awanting  in  the  highly  centralized 
despotism  of  the  second  empira 

It  is  greatly  to  the  credit  of  the  Parisian  Bar  that,  in  spite  of  the 
keenness  of  political  feeling  and  the  number  of  Aneutes  and  revolu- 
tions in  France,  there  has  been  no  instance  of  their  erasing  any  mem- 
ber from  their  roll  on  account  of  his  political  creed,  however  extreme 
or  however  distasteful  to  the  majority.  On  the  contrary,  the  Palace 
has  proved  a  city  of  refuge  for  men  of  all  parties  and  shades  of 
opinion,  and  many  an  ex-minister,  or  other  public  official,  has  there 
found  a  welcome  and  a  livelihood  after  his  party  were  driven  from 
power  and  placa  It  is  a  neutral  ground,  where  a  sort  of  indulgent 
scepticism  prevails,  and  where  all  kinds  of  opinions  may  be  held  and 
defended,  under  the  shadow  of  an  enlightened  toleration.  A  former 
minister,  who  had  been  compelled  to  return  to  the  Bar,  used  to  say 
Ihat  there  were  only  two  places  in  France  where  one  could  talk  poli- 
tics without  giving  offence,  and  that  these  were  the  Court  of  Cassation 
and  the  Salle  des  Pas  Perdus. 
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The  overtbrow  of  Napoleon  and  the  restoration  of  the  ancient 
monarchy,  had  the  effect  of  forming  two  opposite  and  strongly- 
marked  political  parties  at  the  French  Bar — the  Monarchical  party, 
attached  to  the  restoration,  and  including  the  oldest  and  most  famoos 
advocates;  and  the  Liberals,  superior  in  numbers,  but  consisting  of 
the  younger  and  less  distinguished  members  of  the  order,  who  were 
decidedly  opposed  to  the  return  of  the  Bourbons.    The  result  was  an 
nnseemly  schism,  repeated  disputes  between  the  Bar  and  the  Courts, 
and  the  passing  of  the  law  of  November,  1822,  which  restored  to 
the  Bar  some  of  the  priyileges  of  which  it  had  been  deprived  by  the 
decree  of  1810,  and  took  away  from  the  Minister  of  Justice  the 
irresponsible  power  of  censuring  or  suspending  any  advocate,  or 
striting  his  name  from  the  roll  of  the  order.    Notwithstanding  this 
ooacession,  however,  the  majority  of  the  Bar  were  hostile  to  the  restor- 
ation government,  and  took  an  active  share  in  promoting  the  revolu- 
tion of  1830;  indeed,  as  has  been  truly  said,  that  revolution  was  a 
revolmtioB  of  advocates.    Dupin  the  elder,  batonnier  of  the  order  as 
well  as  deputy,  and  Maugin  and  Persil,  both  deputies  and  eminent 
barristers,  signed  the  protest  against  the  fatal  decrees  of  the  25th  July, 
which  led  to  the  overthrow  of  the  Bourbons;  and  Odillon-Barrot  and 
Mangin  were  prominent  members  of  th^  Provisional  Government 
Sach  services  demanded  prompt  and  ample  recognition,  which  was 
granted  by  the  decree  of  27th  August,  1830,  restoring  to  the  Bar  the 
fall  control  of  its  electiona    The  decree  proceeds  upon  the  preamble 
that  many  and  just  complaints  have  for  a  long  time  been  made  against 
the  regulations  which  govern  the  practice  of  the  profession  of  advocate, 
and  the  importance  of  putting  an  end  to  the  abuses  which  are  most 
generally  and  severely  felt     Article  1st  enacts  ''that  from  the  day  of 
the  publication  of  the  present  ordinance,  the  Council  of  Discipline 
shall  be  elected,  in  a  direct  manner,  by  the  Assembly  of  the  order, 
composed  of  all  the  advocates  inscribed  on  the  roll     The  elections 
shall  take  place  by  ballot  and  the  relative  majority  of  the  members 
present"    Article  2  provides  that  the  Council  of  Discipline  for  the  Bar 
of  Paris  shall  consist  of  twenty-one  members;  article  3,  that  the  baton- 
nier shall  be  elected  by  the  General  Assembly  of  the  order,  before  the 
election  of  the  Council  of  Discipline,  but  by  a  separate  ballot  and  the 
absohite  minority;  article  4,  that  every  advocate  inscribed  on  the  roll 
shall  have  the  right  to  plead  before  all  the  Courts  of  the  kingdom 
without  previous  authorization;  and  article  5  promises  the  revision  of 
the  laws  and  reguhitions  affecting  the  Bar,  with  the  shortest  possible 
delay — a  promise  which  has  never  yet  been  fulfilled.      The  only 
other  law  which  we  need  mention  is  that  of  22d  March,  1852,  entitled 
"Decree  relative  to  the  Elections  of  the  Bar."    It  commences  by  stat- 
ing that  the  forms  laid  down  by  the  ordinance  of  22d  August,  1830, 
for  the  different  elections  of  the  Bar,  have  occasioned  just  complaints, 
and  do  not  offer  a  sufficient  guarantee  for  the  sincerity  of  choice;  and 
it  then  proceeds  to  enact  that  the  Councils  of  Discipline  for  advocates 
practising  before  the  Courts  and  tribunals  shall  continue  to  be  directly 
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elected  by  the  Qeneral  Assembly  of  Advocates  inscribed  on  the  roll, 
and  that  the  election  shall  be  by  ballot,  and  by  the  majority  of  mem- 
bers present;  that  the  batonnier  shall  be  elected  by  the  Gomicil  of 
Discipline,  by  the  absolute  majority  of  votes,  and  that  he  shall  be 
chosen  from  among  the  members  of  the  Council;  that^  for  the  future, 
any  advocate  who  shall  have  been  sentenced  to  one  of  the  disciplinaiy 
.penalties  mentioned  in  the  19th  article  of  the  ordinance  of  20th  Not- 
ember,  1822,  shall  be,  by  that  very  sentence,  deprived  of  the  right  of 
belonging  to  the  CouncU  of  Discipline  for  a  period  which  shall  not 
exceed  ten  years;  and  that  none  may  be  elected  members  of  the 
Council  of  Discipline  of  the  Parisian  Bar,  except  advocates  whose 
names  have  been  ten  years  on  the  roU. 

The  following  summary  of  the  acquirements  at  present  demanded 
from  a  candidate  for  the  French  Bar  may  be  found  interesting,  and 
will  show  the  high  character  of  the  education  necessary: — ^The  ar- 
rant must  obtain  the  diploma  of  Bachelier-MeUres  at  certain  public 
seminaries,  and  must  then  present  himself  at  the  Eoole  de  droit,  where 
he  is  inscribed  as  a  pupil,  and  where  he  attends  the  lectures  of  certain 
professors  for  a  period  of  three  years.  These  lectures  relate  to  Roman 
law,  the  Code  Napoleon,  the  study  of  law  generally,  criminal  legisla- 
tion, civil  and  criminal  procedure,  administrative  law,  the  law  of 
nations,  and  the  history  of  Soman  and  French  law.  The  student 
must  compose  theses  on  Roman  law,  and  on  criminal  and  commercial 
law.  He  must  also  undergo  examinations  on  all  the  dlfiferent  branches 
of  law  above  enumerated,  and,  if  he  succeeds  in  passing  them,  he 
receives,  at  the  dose  of  his  third  year,  the  diploma  of  ^'Licencii  en 
droit,'*  and  is  entitled  to  be  sworn  before  the  Court,  and  called  to  the 
Bar.  If,  however,  he  wishes  to  obtain  the  higher  degree  of  Doctor 
of  Laws,  which  is  necessaiy  for  those  who  wish  to  become  professors 
in  any  of  the  departments  of  legal  education,  he  must  attend  a  fourth 
year  at  the  "Ecole  de  droit,"  compose  a  thesis,  and  submit  to  certain 
additional  examinations.  This  last  mentioned  degree  is  considered  a 
recommendation,  though  it  is  not  absolutely  indispensable  for  high 
judicial  and  magisterial  appointments.  The  diploma  of  licentiate 
costs  d^44,  that  of  Doctor  about  £2S  more. 

We  shall  conclude  this  historical  sketch  of  the  French  Bar  by  some 
brief  biographical  notices  of  a  few  of  the  most  eminent  members  of 
that  body  who  have  distinguished  themselves  as  lawyers,  orators,  and 
statesmen  since  the  Restoration.  And  even  a  very  rapid  glance  at 
the  history  of  this  period  will  be  sufficient  to  show  that  a  luge  pro- 
portion of  the  ministers  and  statesmen  of  France,  of  the  most  brilliant 
and  efifective  orators  in  her  legislature,  of  those  who  have  made  her 
history  since  1815,  have  belonged  to  the  Bar.  A  striking  proof  of 
this  is  afforded  by  the  fact  that,  if  we  merely  take  the  batonniers,  or 
presidents  of  the  order,  from  1836  to  1864,  we  shall  find  among 
them  four  ministers  of  the  interior,  four  ministers  of  justice,  two 
ministers  of  public  works^  one  minister  of  foreign  affairs,  one  of  agn- 
culture  and  commerce,  and  one  vice-president  of  the  Senate 
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We  cannot  moie  appropriately  oommence  our  notices  of  the  great 
adToeaftes  of  onr  own  time  than  with  the  name  of  Antoine-Kene 
Benyer,  still  one  of  the  most  eminent  orators  belonging  to  the  French 
Bar,  and  one  of  the  chief  glories  of  the  tribnna  He  early  began  to 
distingnish  himself  by  the  ardour  and  force  of  his  eloquence,  and  by 
that  paMotism,  loyalty,  and  integrity  of  character,  both  in  his  public 
and  private  relations,  which  have  since  rendered  him  not  only  one  of 
the  most  admired  and  trusted,  but  also  one  of  the  most  beloved  and 
popular  advocates  in  France.  The  dignity  of  his  nature,  and  his 
inviolable  fidelity  to  his  opinions,  in  an  age  marked  by  change  and 
apostacy  among  public  men,  have  won  for  him  universal  respect  For 
thirty  years  he  has  been  the  steadfiist,  un&ltering  champion  of  the 
&llen  cause  of  the  legitimists,  and  has  supported  it  with  such  good 
fiuth,  eloqiienoe,  and  consistency,  that  he  has  won  the  admiration  and 
esteem  even  of  his  strongest  political  opponenta  Thus  M.  Qui£Ot, 
when  diacnssing  the  debate  on  the  Regency  Bill  of  1842,  pays  the  follow^ 
ing  graceful  tribute  to  the  great  advocate  wtlbse  political  views  differ  so 
entiiely  from  his  own: — *' M.  Berryer,"'  he  says,  "  was  found  equal  on 
this  occasion,  as  on  so  many  others,  to  his  own  situation  and  that  of 
his  puty.  It  is  not  only  by  the  elevation  and  flexibility  of  his  mind, 
by  the  attraction  and  charm  of  his  eloquence,  that  he  has  so  long 
sannonnted  the  formidable  difficulties  of  an  ambiguous  extara-legid 
part  in  a  system  of  l^ality,  publicity,  and  liberty.  He  draws  from 
other  aonroes,  also,  his  popular  influenca  Although  he  has  lived  a 
party  man,  M.  Benyer  feels  as  a  patriot;  he  is  no  stranger  to  any  of 
the  instincts,  emotions,  and  aspirations  of  his  country;  not  only  does 
be  comprehend,  but  partake  the  national  joys  and  sorrows.  He  has 
sustained  the  rights  and  traditions  of  past  times,  and,  above  all  other 
men,  he  is  a  man  of  the  present  time,  attached  to  the  rights  which 
moAem  generations  have  conquered;  he  has  opposed  the  freest 
government  France  ever  possessed;  he  loves  and  sincerely  wishes 
for  freedom*  Natnvally  Uberal,  prompt,  accessible,  sympathetic,  he 
can  harraoniae  in  his  mind  very  opposite  sentiments,  and  preserve, 
throughout  all  political  vicissitudes,  unity  in  his  life,  and  fidelity  to 
Vis  cause,  without  inspiring  in  the  adversaries  he  most  vehementiy 
opposes^  the  anger  and  hatred  he  feels  not  towards  them." 

The  reputation  of  Benyer's  father,  a  distinguished  and  popular 
member  of  tlie  Parisian  Bar,  afforded  the  son  a  favourable  intro* 
duction  to  forensic  life;  and  some  celelmited  cases,  in  which  his  fine 
ontorical  talent  conspicuously  displayed  itself  gained  for  him  a  bril- 
liant name  at  a  very  early  age.  When  only  26  years  old,  his 
speech  in  defence  of  Qenend  Debelle  was  received  with  universal 
applause.  A  month  later  he  also  spoke  for  General  Oambronne,  who 
had  fought  at  Waterloo  after  having  sworn  allegiance  to  Louis  XVIIL 
On  this  occasion  the  impetuosity  of  youth  and  the  ardour  of  defence 
seem  to  have  led  him  to  use  somewhat  strong  expressions,  on  account 
of  iriiich,  tiie  Procureur-Oeneral,  BeUart,  complained  to  the  Council 
<rf  DiscipUne,  who^  while  acknowledging  the  feelings  of  honour  and 
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loyally  which  had  aetuated  Berryer,  at  the  same  time  oenanied  him 
"for  want  of  caution  in  his  choice  of  expressiona"  In  1830  a 
brilliant  political  career  seemed  opening  for  Berryer,  when  it  was 
arrested  by  the  revolution  which  placed  Louis  Philippe  on  the  throna 
To  that  revolution  he  was  strongly  opposed,  as  the  result  of  the 
triumph  of  democratic  principles  and  of  a  Mae  and  dangerous  philo- 
sophy tending  to  make  the  people  revolt  both  against  sociely  and 
against  God.  He  has  since  been  one  of  the  acknowledged  chiefe  of 
the  opposition.  The  oratorical  talent  of  M.  Berryer  is  univenally 
admitted  No  name  at  the  French  Bar  is  so  well  known  throughout 
Europe'  as  his ;  none  so  associated  with  Hxe  possession  of  fervid,  manly, 
fearless  eloquence.  His  thrilling  aQd  sonorous  voice,  his  imposing 
gestures,  his  athletic  frame,  his  lion-like  head,  his  eagle  glance,  have 
all  been  celebrated  by  his  numerous  admirers  and  biographers.  As 
an  advocate,  he  is  the  type  of  professional  dignity.  -He  is  profoundly 
versed  in  the  science  of  law  and  in  the  philosophy  of  the  passions,  and 
whether  he  pleads  in  civil  cases,  or  whether  his  pow^ol  voice  is 
heard  in  the  criminal  courts^  there  is  the  same  elevation  of  soul,  the 
same  resources  of  inteUect  There  is  but  one  opinion,  one  feeling  in 
France,  with  regard  to  the  beauty  and  consistency  of  M.  Berryer^s 
character  as  a  public  man.  He  has  always  been  animated  by  the 
most  ardent  patriotism,  and  he  it  was  who,  standing  in  the  breach 
after  the  fisdl  of  the  dynasty  he  had  loved  and  supported,  first  declared 
''that  above  and  beyond  opinions  there  was  a  native  country  to  be 
served;"  and  he  has  ever  since  remained,  amidst  successive  revolutions, 
freely  exercising  his  rights  as  a  citizen,  and  lending  the  aid  of  bis 
eloquence  to  idl  the  distinguished  unfortunates  who  have  by  turns 
come  to  implore  it  in  the  name  of  that  liberty  which  he  has  defended 
under  every  government  It  would  be  endless  to  attempt  an  enume- 
ration of  the  various  great  causes  in  which  M.  Berryer  has  been 
engaged  during  his  long  and  successful  forensic  career.  But  the  &me 
of  some  of  the  more  recent  is  still  fr^h  in  the  memory  of  many.  He 
drfended  the  present  Emperor  of  France  when  tried  for  his  fix)lish 
and  ill-planned  landing  at  Boulogne;  in  1858  he  defended  Gonni 
Montalembert,  when  prosecuted  by  the  Imperial  Government  for  cer- 
tain alleged  libellous  expressions  contained  in  an  article  in  the  Corre- 
spondant  newspaper;  and  in  1860-1  he  was  engaged  in  the  famous 
Patterson-Buonaparte  case.  He  was  elected  a  member  of  the  French 
Academy  in  1855;  and,  in  his  inaugural  address,  made  certain  alla- 
sions  which  were  considered  offensive  by  the  government,  who  forbade 
the  publication  of  his  speeck  But  the  interdict  was  speedily  with- 
drawn. On  the  anniversary  of  his  fiftieth  year  at  the  Bar,  he  was 
entertained  at  a  splendid  banquet  by  his  brother  advocates,  at  which 
men  of  all  shades  of  opinion  attended  to  do  honour  to  their  distin- 
guished guest 

The  next  two  names  which  we  shall  notice  among  the  great  advo- 
cates of  the  present  century,  are  those  of  the  brothers  Dupin.  In  the 
small  town  of  Varzy,  in  the  ancient  province  of  the  Nivemais,  th&ce  still 
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stands  sa  old  mansion,  the  front  of  which  bears  the  inscription, ''  the 
house  where  the  three  Dupins  were  bom.''  The  three  brothers  whose 
names  are  thus  commemorated  have  all  done  good  service  to  their 
coontiy  daring  the  present  centary,  and  have  earned  a  jnst  title  to 
fame.  Charles  Dnpin,  tilie  second  brother,  is  one  of  the  most  eminent 
engineers  in  France.  He  is  a  senator  and  peer;  and  in  1851  officiated 
as  president  of  the  French  jury  at  the  great  Exhibition  in  London. 
The  eldest  and  most  distinguished  of  the  brothers/  Andr6-Marie-Jean- 
Jacques  Dnpin,  acquired  a  high  place  as  an  advocate,  a  magistrate, 
and  a  statesman,  by  dint  of  industry,  tact,  moderation,  and  ability — 
by  a  dear  comprehension  of  his  objects,  and  of  his  powers  of  attaining 
them,  and  by  a  constant  and  undeviating  remembrance  of  him- 
self; whilst  the  youngest  Philippe  Dupin,  though  somewhat  over- 
shadowed by  the  reputation  of  his  elder  brother  on  first  coming  to  the 
Bar,  succeeded  in  acquiring  the  largest  practice  in  Paris,  being  often 
oompdled  to  study  the  bru^  with  which  he  was  overwhelmed,  in  the 
short  interval  between  leaving  his  study  and  entering  the  Courts,  and 
yet  always  appearing  thoroughly  master  of  his  casa 

The  ddest  of  the  Dupins  was  bom  in  1783,  and  at  the  close  of  the 
eighteentii  century  went  to  Paris  with  his  fietther,  who  had  been  sum- 
moned to  form  one  of  the  Council  of  Ancients.  Here  he  devoted 
himself  to  studying  tor  the  Bar,  to  which  he  had  long  looked  forward 
as  the  field  best  fitted  to  display  his  abilities  and  reward  his  laboura 
He  was  no  fkiend  to  the  Imperial  Government  Its  splendour  did  not 
dauie  him.  Its  despotism  depressed  his  spirit;  and  his  attachment 
to  law  and  order,  and  his  dear,  dispassionate  view  of  things,  led  him 
to  wish  to  see  France  something  better  than  the  mere  camp  into  which 
it  was  converted  during  the  ten  years'  combat  that  was  termed  the 
Empira  After  the  down£Edl  of  Napoleon  he  was  engaged  in  a  great 
namber  of  the  fiamous  cases  that  attracted  public  attention  under  the 
Bestoration — ^b^inning  as  cme  of  the  counsel  for  Marshal  N^  in 
1815,  and  ending  by  the  defence  of  the  Journal  des  DtbaU  in  1830. 
Daring  theae  fifteen  busy  years  he  succeeded  in  winning  one  of  the 
greatest  reputations  that  has  ever  been  won  at  the  French  Bar.  He 
was  fond  of  political  caaes^  as  especially  suited  to  bis  talents  and  as 
iesding  to  popularity  and  succesa  Yet  he  would  not  accept  all  that 
were  offoed  to  him,  but  seketed  bis  cases,  and  prepared  himself  for 
tibem  by  the  most  assiduous  labour.  He  was  employed  in  1820  in  an 
important  case^  whieh  excited  a  great  deal  of  public  curiosity  and 
attention.  In  1783  the  Prince  of  Conti  had  sold  to  Louis-Stanislas- 
Xavier  (afterwards  Louis  XVIIL)  the  estate  of  L'isle  Adam ;  and  at 
the  Bevolntion  the  Prince,  still  creditor  for  part  of  the  price,  had  con- 
stituted the  Chevalier  .Desgravier  his  universal  legatee,  who,  in  1819, 
made  a  daim  of  nearly  ^0,000  against  Louis  XVIIL  But  the  king, 
instead  of  settling  with  him,  as  would  have  been  both  just  and  pru- 
dent, chose  to  dispute  his  claim,  upon  the  ground  of  the  all^;ed  legal 
principle  that  the  monarch,  on  coming  to  the  throne,  became  dispos- 
sessed of  all  his  property,  but  was,  at  the  same  time,  freed  from  all  his 


188  7HB  FBDrOH  BAB. 

debta  The  case  was  gained  by  the  crown  before  die  Mbmial  of  Firsfc 
Instance,  but  was  appealed  to  the  Boyal  Conrt  of  Paris^  befoie  which 
M.  Dupin  delivered  a  magnificent  plying  for  the  Chevalier  Desgra- 
vier,  which  concluded  in  the  following  terms:  "I  adjure  you  to  pre- 
vent that,  among  so  many  subjects  of  praise  merited  by  our  lang, 
history-^inflexible  history — ^may  not  mix  some  subject  of  censare. 
She  will  doubtless  say  of  Louis  XVIIL :  he  has  recovered  the  throne 
of  his  fathers — ^he  has  given  a  constitutional  government  to  the  French 
people — ^he  has  founded  institutions  worthy  of  himself  and  of  his  age 
-—he  has  encouraged  literature^  arts»  sciences — ^he  has  always  been 
ready  to  succour  the  unfortunate;  never  was  prince  more  magnificent 
or  more  liberal  Do  not  let  her  add:  but — he  has  not  paid  his  debts!" 
In  1825,  M.  Dupin  was  counsel  for  Le  CanstiMiond  and  Le  Courier 
Francais,  then  the  two  chief  organs  of  liberal  opinion,  ^bich  were 
accused  of  assailing  religion,  on  account  of  their  having  defended  the 
liberties  of  the  Galilean  church,  and  assailed  the  ultramontanism 
which  was  approved  of  in  high  places.  At  that  time  questions  con- 
nected with  the  press  were  no  longer  decided  by  a  jury  but  by  the  judges, 
and  two  chambers  of  the  Court  were  specially  appointed  to  determine 
all  such  matters.  The  discussions  commenced  in  November,  1825, 
and  were  listened  to  with  intense  interest  by  a  numerons  and  excited 
audience.  The  two  journals  were  charged  with  intending  to  destroy 
the  Christian  religion  by  substituting  for  it  Protestantism,  or  rather 
the  negation  of  religion.  In  his  defence  M.  Dupin  surpassed  all 
his  previous  efforts,  being  clear,  moderate,  sensible,  and  often  rising 
to  eloquence.  He  was  ddighted  to  have  an  opportunity  of  speaking 
about  Jesuits  and  Jansenists,  and  the  ancient  Parliaments.  **  Judges," 
he  exclaimed,  in  closing  his  pleading,  "  this  case  is  essentially  Galil- 
ean, but  it  excites  the  attention  of  Europe.  What  do  I  say?  The 
whole  world — an  entirely  new  world — has  its  eyes  turned  upon  us, 
ready  to  form  its  judgment  of  our  conduct^  desirous  of  Imowing 
whether  the  era  of  toleration  shall  begin  or  persecution  A^3l  recom- 
mence its  reign.  Judges,  you  can  dissipate  these  clouds,  maintain  the 
peace  of  the  state,  and  render  a  great  service  to  religion  by  preserving 
her  from  the  consequences  of  an  ambition  which  she  disowns.  In  a 
recently  published  woric  on  which  the  name  of  manifesto  has  been 
bestowed  from  its  official  character,  your  influence  is  attacked  and 
insulted,  and  the  noble  power  which  you  exercise  is  claimed  for  others 
Have  no  fear  of  these  measures;  power  is  not  lost  except  when  it  is 
abused;  and  when  you  shall  have  protected  the  public  liberties  by  a 
judgment  which  will  assimilate  your  history  to  that  of  your  predeces- 
sors, the  opinion  of  a  grateful  public  will  defend  you  in  its  turn, 
and  you  will  be  invincible.  Decide,  then,  according  to  your  conscience, 
taking  counsel  only  of  your  learning,  your  historical  traditions,  yonr 
ideas  of  the  future  of  France^  your  love  for  your  king  and  native 
country,  and,  lastly,  of  the  sentiment  of  your  own  glory  and  dignity. 
You  will  then  be  able  to  say,  or  at  least  we  shall  say  it  of  you,  ^U  the 
public  liberties  have  not  perished  in  France,  if  the  freedom  of  the 
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press  has  been  protected  against  clandestine  purchase  and  processes 
of  construction,  if  nltramontanism  has  been  restrained,  if  we  have 
been  able  to  oppose  to  its  enterprises  the  ancient  barrier  of  the  Uber- 
ties  of  the  Gallican  church,  if  the  royal  power  finds  itself  thns  secured 
for  the  fotnre  from  the  attacks  and  intrigues  which  formerly  endan- 
gered it,  if  public  peace  is  maintained  and  public  opinion  reassured, 
we  owe  all  these  benefits  to  the  Boyal  Court  of  Paris.' " 

M.  Dupin's  pleading  was  successfoL  The  Canstitutiond  was  ac- 
quitted; but  the  judgment  of  the  Court  gave  rise  to  a  bitter  quarrel 
between  the  church  and  the  magistracy,  in  which  both  parties  were 
betrayed  into  unseemly  violence  and  recrimination.  The  clergy  espe- 
cially signalised  themselves  by  the  unmeasured  bitterness  of  their 
langnagCL  "  Should  we  be  ashamed,"  said  the  Bishop  of  Moulins,  **  to 
be  the  mark  of  wicked  decrees,  when  Jesus  Christ,  innocence  itself 
Gompared  with  Barrabas,  was  pronounced  more  guilty  than  that  noto- 
rious malefiictor?"  And  the  Bishop  of  Nancy,  after  a  pompous  eulo- 
ginm  on  the  Jesuits,  protested  **  against  the  fresh  scandals  and  the 
shameful  triumphs  which,  in  a  process  of  lamentable  celebrity,  the 
sealots  of  an  impious  sect  parade  before  the  eyes  of  France  and  of  the 
world'' 

U.  Dupin  left  the  Bar  in  August,  1830,  on  receiving  the  appoint- 
ment of  Procureur-General  in  the  Court  of  Cassation,  where  he  dis- 
charged the  duties  of  his  important  office  for  moro  than  thirty  years 
with  great  fidelity  and  success.  As  a  magistrate,  he  interpreted  the 
civil  laws  with  wisdom,  the  political  laws  with  independence,  and  the 
criminal  laws  with  mildness.  He  was,  indeed,  careful  not  to  permit 
crime  to  go  unpunished,  but  he  was,  at  the  same  time,  steadily 
opposed  to  severo  penal  enactments.  ''  The  most  rigorous  laws/'  he 
said  in  1832,  ''are  in  general  the  least  efficacious.  The  most  impor- 
tant essential  to  the  proper  administration  of  justice  is  the  certainly 
of  repression."  He  did  not  wish  to  disarm  the  law,  but  to  render  it 
more  effective  by  rendering  it  more  moderate.  "  The  mitigation  of 
the  penal  laws/'  he  affirmed  in  1833,  "would  be  of  the  utmost 
advantage  to  morality  and  the  public  interest,  as  well  as  to  humanity." 
He  was  strongly  opposed  to  the  un&ir  and  easily-abused  practice  of 
the  extension  of  criminal  laws  by  analogy.  "  Better  impunity,"  he 
ODoe  exclaimed,  ''  than  excess  of  power,  than  the  scandal  of  the  judge 
who,  on  his  own  authority,  oversteps  the  boundaries  of  the  law,  which 
he  stretches  beyond  its  limits.  I  repudiate  analogies  in  criminal 
cases."  11  Dupin  became  president  of  the  Chamber  of  Deputies  in 
1832,  and  was  seven  times  re-dected  He  was  also  president  of  the 
Legidative  Assembly  in  1849;  and  in  both  of  these  important  and 
difficult  positions  he  disfdayed  much  courage,  firmness,  and  tact  He 
saooeed^  Baron  Cuvier  in  the  French  Academy  in  1832.  He  has 
composed  a  number  of  wor^  on  a  great  variety  of  subjects,  secular 
and  sacted;  but  his  writings,  for  the  most  part,  are  not  worthy  of 
him,  being  hastily  composed,  superficial  in  thought  and  matter,  and 
defective  in  style.    Even  ids  Memoirs — which  his  long  life, 
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experience,  profound  knowledge  of  men  and  of  basiness,  and  the  great 
number  of  high  offices  which  he  has  filled,  ought  to  have  rendered 
both  interesting  and  instructive — ^have  proved  a  failure.  They  are 
too  long,  and  too  exclusively  egotistical,  and  the  writer  does  not  seem 
to  possess  either  the  art  of  pleasing  narrative,  or  the  power  of  vivid 
and  descriptive  character-painting.  M.  Dupin  died  in  his  eighty* 
fourth  year  in  the  beginning  of  1867.  There  have  been  more  elo- 
quent orators,  more  bold  and  skilful  legislators,  more  profound 
lawyers  at  the  French  Bar  than  M.  Dapin,  but  none  have  possessed 
more  tact,  good  sense,  and  practical  business  talents,  or  have  had 
their  abilities  more  thoroughly  under  control,  and  ready,  at  a  moment's 
warning,  to  answer  every  call  made  upon  them.  Nor  has  any  one 
thrown  himself  more  thoroughly  into  the  spirit  and  current  af  his 
age,  without  ever  suffering  himself  to  be  swept  away  by  it  His 
success  was  almost  uniform,  his  labour  unceasing.  Years  brought 
neither  lassitude  nor  cessation  from  toil  He  seemeid  to  abhor  repose, 
and  to  be  determined  to  remain  for  ever  young.  As  a  speaker,  he 
wanted  grace,  elevation,  sustained  dignity,  and,  at  first  sight,  the 
simplicity  and  want  of  distinction  about  his  person  and  manner  were 
somewhat  disappointing.  But  he  possessed  such  originality  of  style, 
such  natural  and  lively  language,  such  vigorous  logic,  such  effective 
sallies,  which  diversified  and  lighted  up  his  oratory,  and  such  appro- 
priate action,  that  those  who  heard  him  soon  forgot  his  defects,  and 
were  lost  in  admiration  of  his  many  excellenciea 

M.  Philippe  Dupin  was  more  than  twelve  years  younger  than  his 
celebrated  brother,  but,  like  him,  he  possessed  great  justness  of  view, 
much  practical  sagacity  and  good  sense,  a  lively  intellect^  and  un- 
wearied powers  of  application.  His  abilities  were  early  developed. 
He  was  called  to  the  Bar  when  scarcely  twenty;  was  engaged  in  cases 
of  the  first  importance  when  only  twenty-five;  and  had  the  honour  of 
being  elected  batonnier  at  thirty-seven.  He  died  in  his  fifty-second 
year,  at  Pisa»  whether  he  had  gone  in  the  vain  hope  of  restoring  a  consti- 
tution prematurely  worn  out  by  the  incessant  fatigues  of  the  largest  and 
most  varied  business  at  the  Parisian  Bar.  An  excellent  writer,  him- 
self a  member  of  the  Bar,  places  M.  Philippe  Dupin  at  the  head  of 
modem  French  advocates.  "  If,"  he  says,  ^the  art  of  using,  with 
firmness  and  truth,  the  language  most  appropriate  to  the  subject — 
without  effort,  without  conceit — be  eloquence,  M.  Philippe  Dupin  is, 
of  all  the  advocates  of  our  time,  the  most  eloquent  His  originali^ — 
for  he  was  original,  as  all  true  talents  are — ^had  this  peculiarity  about 
it^  that  there  was  no  sign  by  which  it  could  be  recognised.  So 
sincere  was  it,  it  did  not  display  itself;  it  escaped  notice  at 
first  sight  It  required  to  be  studied  to  be  known.  He  had  few 
attractions — ^none  of  those  brilliant  and  exclusive  qualities  which 
seduce  and  sometimes  deceive.  He  did  not  possess  the  fietscinatioo  of 
M.  Ghaix-d'est-Ange,  the  power  of  M.  Berryer,  the  tact  of  M.  Dupin 
the  elder,  the  pathos  of  M.  Barthe,  the  emotion  of  M.  Bethmont^  the 
refinement  of  M.  Paillet^  the  care  of  M.  Hennequin>  the  art  of  SI 
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Mangin,  the  logic  of  M.  Tripier  and  M.  Delangle,  the  science  of  M.  de 
VatismeniL  He  had  this  peculiarity — ^that,  taken  in  detail,  he  had 
saperioTs,  bat  when  his  character  was  considered  as  a  whole,  he  had 
noeqnaL'^ 
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Pbobablt  before  these  pages  are  in  the  hands  of  our  readers,  the 
Lord  Advocate  will  have  introduced  his  Court  of  Session  Bill,  and  the 
world  will  know  whether  the  reform  which  all  now  acknowledge  to 
be  neceaaary  will  be  really  granted  by  the  present  administration,  or 
whether  the  promised  Bill  is  a  mere  palliative,  only  calculated  to 
band  over  the  institution  to  the  tender  mercies  of  such  ill-conditioned 
people  as  Mr  W.  R  Baxter.  We  cannot  yet  criticise  the  Bill;  but  it 
may  be  useful  shortly  to  state  the  position  of  the  controversy,  if  con- 
troversy there  has  been  where  all  are  constrained  by  the  irresistible 
logic  of  facts  to  agree  as  to  the  necessity  of  a  large  measure  of 
reform.  The  appearance  of  the  pamphlet  of  Professor  Macpherson* — 
the  advent  of  which  we  were  able  to  promise  last  month — ^is  perhaps 
the  most  striking  proof  of  this  unanimity  which  could  have  been 
given.  It  comes  into  our  hands  too  late  to  enable  us  to  deal  with 
tiie  elaborate  analysis  of  English  and  Scotch  judicial  statistics  which 
fills  the  first  half  of  its  fifty  pages.  But  we  hardly  regret  that  we  are 
thus  precluded  from  entering  on  a  part  of  the  discussion  which  we 
have  always  regarded  as  of  no  intrinsic  valua  This  much,  however, 
we  may  say,  that  the  learned  Professor  seems  to  have  succeeded 
entirely  in  proving  the  proposition  that  no  materials  exist  for  a 
satisfiictoTy  comparison  of  the  judicial  work  of  England  and  Scot- 
land.  So  far  as  he  himself  attempts  a  comparison  based  upon  the 
materials  which  he  has  just  before  shown  (in  efiect)  to  be  inadequate, 
he  ia^  as  might  be  expected,  less  fortunate.  He  is  admirable  in 
demolishing  the  Sootman  statist  and  his  conclusions,  the  palpable 
impossibilitieSNof  which  (we  again  repeat)  are  indeed  their  own  refu* 
tation;  but  he  does  not  prove,  or  indeed  profess  to  prove,  that  the 
English  Oourts  are  not  greatly  more  efficient  than  oura  He  says 
himsdf:  *'The  conclusion  I  draw  is,  that  the  English  Judge  does 
more  work  than  his  Scotch  brother;  but  I  may  add  that  the  differ- 
ence seems  less  than  I  expected,  and  it  would  be  very  strange  if  he 
did  not  do  more,  considering  the  character  of  the  staff  with  which  he 
ii  surrounded,  and  how  much  detail  is  thrown  upon  the  latter  per- 
scmalfy,  which  is  taken  out  of  his  hands  in  England." 
It  is  a  singular  instance  of  the  craving  which  exists  in  the  present 

^ — ■ ■  — -  -  -  -  ■  -■ — " —   ■   -  -  -  -    ■  —  —  ■        —  -  -  —  .     _i 

*  TIm  Jndidal  Statutioe  of  Bogland  oonridered  m  a  Test  of  Jodidal  Work  in  Soofe- 
]nd,  with  fonie  Bmsarki  on  Loird  Ormidale'a  AddreM  on  the  AdmtnktiAtioii  of  Justice 
in  the  Cmirt  of  Senioii.  By  Norman  Macpherson,  LL.B«,  ProfoMor  of  boots  Law  in 
Um  Unifernty  of  Edinburgh.  (Read  at  the  Juridical  Society  of  Edinburgh  on  29th 
Jttoisiy,  laeS.)    Sdinbuigh:  Bell  k  Bradfute, 
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day  for  sensational  writing,  that  popular  interest  in  the  reform  of  the 
Court  of  Session — an  admitted  necessity— coold  not  be  excited  until 
a  Judge  had  declared  publicly  that  a  case  might,  and  often  did,  ten 
times  travel  from  the  Outer  to  the  Inner  House  by  reclaiming  note; 
and  the  leading  journal  had  solemnly  told  us,  on  the  strength  of  two 
columns  of  dreary  and  incomprehensible  figures,  that  "  the  business 
per  Judge  thus  appears  to  be  thibtt-thbeb  times  greater  in  the 
English  than  in  the  Scottish  Court&"     The  statist  and  his  present 
antagonist  have,  however,  done  good  service — ^the  former  in  compelling 
attention  to  grievances  that  really  exist,  though  in  a  smaller  degree 
than  they  assumed  in  his  poetic  imagination;  and  the  latter  in  reduc- 
ing to  the  true  dimensions  the  contrast  between  the  two  countries 
which  the  latter  presented.     Without  the  one,  the  apathy  of  those 
who  alone  in  the  matter  of  law  reform  can  effectually  propose  might 
have  continued  for  another  decade;  without  the  other  the  patent 
exaggerations  of  the  Scotsman  might  have  been  set  aside  as  the  fine 
frenzy  of  a  disappointed  or  bewildered  statistician* 

It  is  to  the  latter  part  of  Dr  Macpherson's  pamphlet,  that  the  reader 
will  turn  with  the  greatest  satisfiEUStion  and  benefits  We  do  not  see, 
indeed,  that  he  does  much  service  (except  possibly  to  the  susceptible 
minds  of  Judges  and  high  dignitaries,  irritated  by  the  frankness  of 
Lord  Ormidale  and  the  strictures  of  a  vulgar  press)  by  showing  that 
the  unpopularity  of  the  Court  of  Session  is  not  greater  than  the  nor- 
mal and  appropriate  unpopularity  of  every  Court  of  law;*  that  com- 
plaints as  vehement  and  as  well  founded  have  lately  been  urged  in 
Parliament  against  the  constitution  of  the  English  Courts ;-)'  and  that 
some  cases  have  actually  occurred  in  which  final  judgments  have  been  ' 
obtained  within  a  reasonable  time. }  What  is  needed  in  the  meantime 
is  that  the  practical  work  of  reform  should  be  helped  on,  and  apology 
and  recrimination  cannot  avail  for  that  But  when  the  learned  pro- 
fessor comes  to  deal  with  the  remedies  for  the  evils  which  he  admits, 
he  is  eminently  instructive  and  useful  We  have  not  now  space  to 
enter  on  the  details  of  his  suggestions,  but  recommend  them  to  the 
careful  consideration  of  the  Lord  Advocate  and  other  legal  M.P/8. 

When  one  so  conservative  and  so  sound-minded  as  Ptofessor  Mac- 
pherson  cordially  advocates  many  of  the  important  changes  hitherto 
scouted  as  revolutionary,  and  even  cautiously  suggests  the  change  in 
the  rules  as  to  agency  which  lie  at  the  foundation  of  half  the  oom- 


*  "  Howy**  be  askfl,  "  can  a  Coart  be  popular  in  aoj  bigber  aeme  tban  tbe  tatmvUdag 
room  of  a  dentist  t** 

t  By  the  bye,  how  ie  it  that  no  one  made  tbe  bitter  remaiks  about  1^  Roandell 
Palmer  and  Sir  Robert  Collier  lor  their  attadu  on  their  Ooorti,  whidi  httw  evecy- 
where  been  heard  as  to  Lord  Ormidale  t  Is  it  tomme  U  fault  for  an  Attorney  and  8oU- 
dtor-General  to  abuse  tbe  procedure  and  oonstitutien  of  the  Courts  to  which  they  are 
attaolied,  but  not  for  a  Judge  t 

t  The  eases  cited  for  this  purpose  (p.  85,  Note),  are  diyotce  cases  not  reciaimad,  cases 
nported  on  issues  and  dismissed  on  relevsooyy  advocations  beard  In  the  finiMPar  BoU, 
and  appeals  in  bankraptcy.  No  ordinair  action  runniog  its  full  ooune  in  the  Outsr 
and  LuMrEonas^  with  or  withdnt  a  trial  of  the  fiMsts,  la  dted. 
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plaints  about  the  Court,  it  may  be  thought  that  the  golden  era  long  hoped 
for  mnat  now  be  at  hand,  and  that  Mr  Gh>rdon  will  succeed  in  1868 
where  Mr  MoncreifF  &iled  in  1863.  We  hope  that  Mr  Gordon's  bill 
may  be  satufactory,  and  that  it  may  be  carried.  But  experience 
teaches  us  not  to  be  too  confident  as  to  the  success  of  schemes  for 
reforming  the  Court  Hitherto  the  interest  of  the  public  has  been 
too  little  regarded,  and  the  comfort  and  convenience  of  particular 
classes  and  individuals  too  much  considered.  The  Parliament 
Home  will  not  be  reformed  without  a  strong  impulse  from  without, 
and  we  fear  that  the  influential  section  of  the  Parliament  House 
is  blind  and  deaC  willingly  or  unwillingly,  to  the  signs  of  public 
opinion  without  We  do  not  refer  to  artides  in  public  prints,  though 
thqr  are  not  without  their  significance,  but  to  the  deeply  muttered  and 
strongly  felt  dislike  entertained  towards  the  Court  by  men  of  business 
eveiywhere^  even  by  lawyers  of  the  highest  standing  in  Glasgow  and 
the  countiy.  No  one  can  live  out  of  Edinburgh  for  a  week,  mixing 
with  the  inhabitants  of  any  district  of  SeoUand,  without  becoming 
aware  of  the  existence  of  this  feeling.  We  ourselves  have  many  com- 
mnnications  expressing  it  clearly  and  unmistakeably.  We  venture  to 
quote  one  paragraph  of  a  private  letter  from  an  ag^t  in  the  largest 
practice: — 

"  I  Me  the  qaortion  of  Court  of  Senion  Reform  ii  angBging  joor  mtteation.  Wo  fed 
▼ery  little  interest  in  it  here,  m  we  despair  of  any  reform  doing  this  Court  sny  good. 
Wtwrteomient  toUiU  dieanaimraldeath,  towkim  iiUfati  htutenimg.  Toheepit  alive 
wtiMrtfmirtwtmkmorefiBdiealrrfcrmthw^tkomini^ 

•/.  Ibeqaestkm  of  ageocjf  is  Tery  amportftot,  but  it  is  not  the  oidj  one.  The  Judges  must 
teke  proofii  and  try  esses  in  the  places  where  they  arise  (as  they  do  in  Sngland),  and 
sot  comp«l  the  parses  in  every  case  to  go  to  Edinburgh.  They  must  get  quit  of  aU 
thsir  absud  teebninal  objections^  which  take  up  so  much  time  in  discnaring,  and  cause 
M  much  expense,  and  go  at  once  to  the  merits  of  a  cause.  The  Lord  Ordinaries  should 
be  coufined  to  Chamber  work;  another  Courts  with  two  ahort  interrals  in  the  year, 
■boold  alvrayB  be  in  session.** 

The  passage  we  have  italicized  is  no  mere  expression  of  individual 
feeling;  and  we  beg  to  recommend  it  to  the  serious  and  deliberate 
consideratian  of  the  Ijord  Advocate,  and  other  members  of  Parliament 
interested  in  law  reform. 

The  Lord  Advocate's  Bill,  to  be  effectual,  must  embrace  two  kinds 
of  reform.  It  must  include  both  reform  of  procedure,  and  a  re* 
arrangement  of  the  relations  between  the  Court  and  the  country.  If 
it  only  improves  procedure,  the  Court,  in  two  years,  with  the  present 
staff  of  Judges,  will  have  nothing  to  do,  to  the  great  loss  of  the  law 
snd  the  public,  to  both  of  which,  whatever  empirics  may  say,  a 
Supreme  Courts  with  dignified  Judges,  and  a  learned  and  sufficiently 
numerous  bar,  is  indispensabla  If,  on  the  contrary,  the  Bill  were 
confined  to  the  second  matter,  the  Court,  with  its  present  forms,  would 
soon  be  hopelessly  in  arrear.  It  may  be  attempted  to  reform  by 
instalments^  and  to  delay  the  re-construction  (for  no  less  is  necessary) 
of  the  whole  system  of  agency  throughout  Scotland;  but  this  would 
be  dmply  banding  over  the  Court  to  that  terrible  ogre»  Mr  Baxter^ 
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and  his  like,  in  the  new  Parliament  Every  one  who  knows  the  Court 
of  Session,  even  the  sucking  advocate  who  has  passed  long  enough  to 
remember  the  working  of  the  A.  of  S.  1865,  biows  that  a  tolerable 
form  of  process  would,  in  a  single  session,  leave  the  Court  literally 
without  any  "  function  to  perform/' 

Such  are  the  general  results  of  the  controversy  so  far  as  it  has 
gone,  and  the  conclusions  at  which  those  who  have  attended  to  it 
have  with  something  like  unanimity  arrived.* 

We  now  add  some  specific  suggestions,  of  which  very  many  practical 
lawyers  have  approved. — Some  of  the  general  reforms  proposed  are 
absurd.  To  do  away  with  the  Outer  House,  and  make  three  divisions, 
is  one  of  these.  Such  a  change  would  simply  extinguish  the  junior 
bar;  for  where,  if  not  to  the  Outer  House,  is  it  to  look  for  business? 
Bold  and  comprehensive  as  the  intended  measure  should  be,  it  most 
not  materially  alter  the  present  constitution  of  the  Court,  nor  should 
the  present  forms  be  abolished,  and  English,  that  is,  foreign  forms 
introduced  instead.  All  that  is  needed  may  well  be  done  by  amend- 
ing the  internal  working,  without  changing  the  general  chjuracter,  of 
the  present  system. 

Ais  to  general  reforms,  there  are  some  most  obviously  desirable  It 
is  argued  against  abolishing  the  Teind  Court  as  such,  that  no  appeal 
lies  from  it  to  the  House  of  Lords.  Yet  that  objection  is  not  strong 
enough  to  prevent  what  would  otherwise  be  a  most  beneficial  amend- 
ment, the  total  abolition  of  that  Court,  and  the  constitution  of  the 
Court  of  Session  into  a  Court  of  Teinds.  Further,  it  should  be  made 
competent  to  call  Teind  cases  before  any  Lord  Ordinary,  and  generally 
the  procedure  in  Teind  causes  ought  to  be  as  nearly  as  possible  assi- 
milated to  the  procedure  in  ordinary  actions 

We  would  also  propose,  as  a  general  reform,  that  the  Bill  Chamber 
be  abolished  as  it  at  present  subsists,  and  made  simply  a  department 
of  the  Court  of  Session ;  any  Lord  Ordinary  being  competent  to  dis- 
charge Bill  Chamber  duties  and  dispose  of  Bill  Chamber  cases. 

Again,  and  this,  as  it  seems  to  us,  would  be  a  reform  of  the  greatest 
benefit,  abolish  all  forms  of  review,  as  now  existing,  such  as  advoca- 

*  It  WM  our  desire  to  have  conndered  the  queetion  of  the  Double  Sherifihip,  with 
■peoiAl  reference  to  the  article  by  an  old  contributor  in  our  last  number;  and  we  also 
foUy  eipeoted  to  be  able  to  do  ao  with  the  aid  of  a  reply  to  that  article  by  aoma  nnoom- 
promiriog  advocate  of  the  inetitution  as  it  exists.  But  for  some  reasom  or  other  no  aueh 
champion  has  come  forward.  Notwithstanding  all  the  abuse  to  whidi  our  contributor, 
and,  in  some  degree,  we  ourselves  have  been  ei  posed  for  attacking  so  sacred  a  thing, 
BO  one  has  responded  to  our  invitation  to  reply.  Only  Dr  Maopherson  recapitulates,  in 
half-a-page,  the  stock  arguments  on  the  subject,  with  a  hesitating  adhesion  to  the  cause 
of  the  Sheriffii.  We  wish  here  to  say,  that  we  do  not  agree  with  our  contributor  in 
thinking  that  the  Sherifb  should  be  abolished,  and,  perhaps,  we  may  hereafter  state  oar 
reasons  at  some  length.  But  their  continued  existence  can  be  permitted  only  if  the 
country  is  allowed  to  choose  for  itself  between  them  and  the  Court  of  Session; — ^thal  is  to 
say,  it  must  be  made  competent  (if  it  is  not  now  competent)  to  tiUie  the  judgments  of 
the  Sheriff-Substitnte  for  review,  either  to  the  Sheriff,  or  direct  to  the  Oourt  of  Session. 
With  a  convenient  form  of  review,  a  Court  without  arrears,  and  an  equitaUy  arranged 
system  of  agency,  the  larger  and  more  difficult  eassa  would  usually  find  their  way  at 
once  to  the  Supreme  Court,  while  the  great  minority  would  •tiU,  la  all  pcobabUitj.  atop 
short  with  the  Shecift 
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tion,  sofipension,  redaction,  snspension  and  liberation,  reduction  and 
declantor,  eta,  and  snbstitate  one  simple  nniform  system  of  appeal, 
such  words  as — *'  I  appeal  for  reduction''  (or  as  the  case  may  be), 
being  made  suflScient  to  bring  up  for  review  the  whole  Inferior  Court 
procedure.    This  would  be  a  complete  simplification  of  our  whole 
process  of  review,  could  be  easily  worked  in  practice,  and  would  have 
the  effect  of  sweeping  aWay  a  vast  number  of  cumbrous,  antiquated, 
and  useless  forms.    It  would  also  prevent  many  of  these  futUe  and 
barren  discussions  on  relevancy  which  bring  disaster  to  so  many 
otherwise  important  cases.    Thus,  why  should  it  be  necessary  to  set 
fiirth  at  lengdi  in  a  summons  of  reduction  the  document  or  docu- 
ments sought  to  be  reduced,  and  enshrine  them  in  a  mass  of  legal 
technical  phraseology  never  afterwards  looked  at  in  the  course  of  the 
litigation,  unless  for    the  miserable  purpose  of  picking  a  formal 
objection?      Among   other    forms    of    appeal    there    should    be 
an  "  Appeal  on  case  stated,"  that  is  to  say,  where  a   point  of 
law  arises  for  decision  before  any  inferior  Judge,  it  ought  to  be 
competent  for  the  parties,  under  certain  restrictions,  and  with  the 
assistance  of  the  Judge,  to  adjust  the  terms  of  a  special  case  for  the 
opinion  of  the  Court.    This  "Case,"  if  properly  stated,  would  bring 
up  for  authoritative,  and  in  most,  if  not  in  all  instances,  final  decision, 
the  point  or  points  involved.    AH  such  appeals  could  be  summarily 
disposed  of  on  a  special  day  set  aside  for  hearing  them,  along  with 
other  appeals.    We  should  thereby  occasionally  get  some  curious,  not 
to  say  startling  revelations  of  Small  Debt  and  Justice  of  Peace  Court 
law.    The  form  of  procedure  by  ''special  case"  may  be  made  still 
more  extensively  useful    Whether  parties  in  dispute  have  been  before 
an  inferior  Court  or  not,  thqr  should  be  allowed  to  adjust  with  the  aid 
of  agent  and  counsel,  "  Special  Case,"  stating  the  matters  in  question 
before  them,  and  to  lay  it  before  the  Court  for  its  opinion  and  decision. 
In  certain  cases,  of  course,  the  remedy  wished  would  be  craved ; 
in  others  not    In  all  the  Court  might  fairly  be  empowered  to  dis^ 
miss  the  case,  if  they  thought  proper,  without  giving  any  opinion ; 
and  this,  either  in  respect  of  its  not  having  been  well  brought  before 
them,  or  because  the  matter  was  not  one  in  which  they  could  be  asked 
to  pronounce  an  opinion.    One  result  of  this  improvement  would  be 
to  bring  before  the  supreme  tribunal  for  decision  a  vast  and  growing 
number  of  disputes,  which  at  present,  on  account  of  the  unpopularity 
of  the  Court,  and  the  delay  and  expense  attending  its  procedure,  are 
referred  to  local  arbiters,  many  of  them  unfit,  and  nearly  all  of  them 
unsatisfactory,  from  their  want  of  authority.    One  very  conspicuous 
instance  of  its  beneficial  application  would  probably  be  found  in  the 
disuse  of  multiplepoinding  as  a  means  for  obtaining  the  judicial  con^ 
struction  of  wiUs  and  setUements.    By  the  present  form  of  process,  a 
disputed  will  is  recited  always  three  times  over,  generally  oftener,  in 
the  pleadings  of  parties,  and  these  pleadings  are  revised  at  great  cost, 
and  overlaid  with  a  variety  of  unnecessary  interlocutors.    Under  the 
proposed  system,  one  statement,  without  pleadings,  would  sufiice  for  all. 
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We  cannot  doubt  that  the  Lord  Advocate  will  deal  with  perhaps 
the  most  obvious  and  one  of  the  most  necessary  of  reforms,  in  the 
making-up  of  records.  Why  not  shorten  the  inducuB,  compel  the 
pursuer  to  lodge  his  issue  or  issues  (if  the  case  is  for  a  jury)  when  he 
lodges  his  summons,  and  the  defender  to  lodge  his  defences  at  the 
same  time?  Then  let  the  pursuer  borrow  up  the  process  if  he  intends 
to  revise,  and  the  defender  likewise;  but  in  all  cases  where,  in  the 
opinion  of  the  Lord  Ordinary,  the  revisal  has  been  unnecessary,  let 
the  party  in  fault  be  subjected  to  an  award  of  expenses.  After  the 
papers  or  revised  papers,  and  issue  or  issues,  have  been  lodged,  let  the 
adjustment  of  the  record,  and  of  the  issue  or  issues,  and  the  closing  of 
the  record,  take  place  in  chambers,  in  presence  of  counsel  and  agents. 
This  would  save  a  great  deal  of  valuable  time  in  Court,  as  well  as  of 
the  time  necessary  for  bringing  the  case  to  trial.  The  Lord  Ordinary 
on  the  Bills,  during  vacation,  should  be  empowered  to  adjust  and  close 
records,  adjust  special  cases,  and,  generally,  to  do  everything  that  is 
necessary  for  preparing  cases  to  be  disposed  of  in  the  ensuing  Session 
{ante,  p.  81).  One  other  change,  loudly  demanded  and  greatly  needed, 
deserves  to  be  mentioned — ^we  mean  the  lengthening  of  the  Sessions, 
Winter  and  Summer;  the  abolition  of  the  Lord  Ordinary's  blank  days, 
and  the  utilising,  in  some  way,  of  the  Mondaya  The  Winter  Session 
should  certainly  begin  not  later  than  15th  October,  and  the  Summer 
Session  not  later  than  1st  May.  A  fortnight's  recess  at  Christmas 
might  be,  even  in  these  circumstances,  quite  sufficient^  Such  changes 
would  add  not  less  than  sixty  or  seventy  days  to  the  present  year.* 

The  minute  and  elaborate  alterations  required  in  the  forms  of  par- 
ticular actions  to  make  them  even  decently  fit  for  the  present  and  the 
future,  it  is  impossible  for  us  to  specify  here  in  any  detail  We  may 
mention  one  or  two  examples.  Thus,  summonses  of  multiplepoinding, 
ranking,  and  sale,  and  others  involving  competition  of  several  parties, 
should  be  held  to  include  reduction  or  whatever  other  form  might  be 
necessary  to  facilitate  the  competition;  curators  should  be  chosen  on 
petition,  and  not  as  at  present  by  means  of  an  action  of  choosing; 
summonses  of  proving  the  tenor  and  of  aliment  should  be  made 
competent  before  any  Lord  Ordinary  in  the  common  form,  eta,  etc 

There  are  some  other  matters  of  a  different  kind  requiring  reform. 
Thus,  bonds  of  caution  in  suspensions,  etc.,  should  be  abolished,  and 
a  simple  form  substituted,  to  be  appended  to  the  interlocutor  ordain- 
ing caution  to  be  found,  such  as,  "  I  hereby  become  cautioner  for,  eta, 
in  terms  of  the  foregoing  interlocutor,"  or  other  certificate  of  the  like 
kind.  This  would  save  a  world  of  delay.  Further,  prorogations  should 
never  be  granted  for  lodging  papers  unless  on  cause  shown,  and  that 
only  on  payment  of  expenses.  Even  according  to  our  ordinary  forms, 
actions  would  proceed  with  double  speed,  were  it  not  for  the  proroga- 
tions constantly  asked  and  given.  Again,  caution  in  advocations 
should  be  abolished.    We  know  that  some  difference  of  opinion  exists 

*  It  is  generally  undentood  that  the  Lord  Advocate's  BUI  considerably  lengthens  the 
sittings  of  the  Court. 
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as  to  tbis,  bnt  the  general  feeling  is  in  favour  of  its  abolition,  and  cer- 
tainly those  who  are  in  favour  of  abolition  have  by  far  the  best  of  the 
argument  The  only  reason  why  caution  was  made  necessary  was  on 
account  of  the  extreme  delay  which  took  place  before  a  decision  of  the 
Court  could  be  obtained,  but  now,  under  the  new  regime,  we  may 
expect  that  there  will  be  little  or  no  delay  beyond  what  is  absolutely 
necessary,  so  that  the  reason  why  caution  was  exacted  will  no 
longer  exist  Many  men  well  able  to  find  caution  refuse  to  do  it, 
because  they  do  not  like  to  ask  their  friends  to  become  cautioners 
for  them  for  an  indefinite  amount,  during  an  indefinite  period 
Why,  as  one  writer  thinks,  it  is  constitutional  to  have  no  cantion 
in  the  first  appeal,  and  unconstitutional  to  have  no  caution  in  the 
second,  it  is,  indeed,  difficult  to  conceiva  Do  away  with  delay,  and 
you  do  away  with  all  need  for  caution.  It  will  be  a  most  unfortunate 
thing  if  the  forthcoming  Bill  does  not  abolish  this  absurd  obstruction 
to  parties  having  their  disputes  determined  by  the  Court  of  Session 
when  they  desire,  and  where  otherwise  they  can  competently  advocate, 
or,  as  we  would  have  it,  "  appeal''  Petitions  ought  not  to  be  restricted 
to  one  Lord  Ordinary,  but  made  competent  before  any  Lord  Ordinary, 
As  to  printing,  an  absolute  discretion  should  be  vested  in  the 
Court  of  determining  what,  in  certain  oases,  is  to  be  printed.  In 
many  cases  more  than  half  of  what  is  printed  turns  out  to  be  wholly 
unnecessary  for  the  judicial  disposal  of  the  case. 


Practical  Koies  on  the  Jurisdiction  and  Forms  of  Process  of  the 
Sheriff  Courts  of  Scotland.  By  John  M*Glashan,  S.S.O.  Fourth 
Edition  Bevised,  and  Decided  Oases  brought  down  till  1868,  by 
Hugh  Babclay,  LLD.    Edinburgh :  T.  &  T.  Ckrk. 

A  fourth  edition  of  this  excellent  Guide  will  be  hailed  by  the  Pro- 
fession with  satisfaction.  The  third  edition  was  published  early  in 
1854,  a  few  months  after  the  present  SheriflF  Court  Act  passed,  and 
was  necessarily  deficient  in  authoritative  exposition  of  the  rules  and 
principles  of  pleading  which  that  Act  had  engrafted  on  the  previous 
practice  No  doubt  the  work  was  valuable  because  of  the  hints  which 
the  great  experience  of  the  accomplished  Editor  suggested;  but  time 
and  judicial  interpretation  were  required  to  give  character  and  stability 
to  the  new  form  of  process.  Fifteen  years  have  elapsed,  and  in  that 
interval  a  multitude  of  decisions  have  been  given  both  in  the  Supreme 
and  Inferior  Courts,  which  have  determined  many  obscure  or  debate- 
able  pointa  But  legislation  has  of  late  years  so  expanded  the 
Sheriff's  jurisdiction,  in  its  growth  causing  it  to  embrace  fresh  classes 
of  causes,  civil  and  penal,  and  so  changing  others,  that  there  ceased  to 
be  one  form  of  process;  and  instead  there  have  arisen  several,  with  all 
of  which  practitioners  are  expected  to  be  acquainted.    Under  the  civil 
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jurisdiction  alone  there  are  comprehended  small  debt  causes,  ordinary 
debt  claims,  summary  suits,  and  the  peculiar  mixed  style  of  process 
lately  introduced  by  the  Debts  Becovery  Act;  which  all  differ  materi- 
ally in  the  mode  of  procedure.  To  keep  the  practitioner  au  caurant 
in  the  peculiarities  of  each  description  of  cause  is  no  trivial  matter; 
but  happily  the  work  before  us  has  in  this  respect  fully  met  his  wants; 
indeed,  that  agent  will  act  unwisely  who  fiftils  to  have  and  keep  it 
constantly  at  his  elbow. 

The  merits  of  the  earlier  editions  were  acknowledged  as  they 
appeared ;  but  the  present  is  by  tax  the  fullest  and  most  comprehensive 
of  them  alL  Not  only  have  obsolete  forms  and  principles  been  care- 
fully noted  to  be  avoided,  but  the  causes  of  their  alteration  on  the 
occasion  of  supervening  law,  have  been  explained;  no  settled  question 
of  importance  has  been  omitted,  and  the  exact  point  decided  has  been 
set  down  concisely  and  accuratdy.  The  arrangement  of  the  work  is 
so  natural,  that  without  an  index  at  all  the  intelligent  procurator 
might  with  ease  turn  to  the  subject  which  he  desires  to  acquaint  him* 
self  with;  but  for  greater  fsicility  there  is  a  copious  index;  and  eveiy 
paragraph  being  numbered,  the  finger  may  be  laid  on  the  appro- 
priate passage  at  once,  which  is  a  considerable  improvement  over  the 
last  edition. 

Then,  to  render  the  work  more  perfect  in  practical  details,  some 
historical  matter  introduced  in  the  previous  issues  have  been  left  out — 
and  the  use  of  a  somewhat  smaller  but  still  very  dear  type,  has  enabled 
the  Editor  to  mass  together  the  cases  which  has  moulded  the  practice 
under  the  Sheriff  Court  Acts ;  many  collateral  and  incidental  questions 
have  also  been  discussed,  often  illustrated  by  references  to  text-writers 
— and  obiter  dicta  of  the  Judges.  It  is  an  important  feature  in  the 
work  that  all  statutes  bearing  on  Sheriff  Court  procedure,  and 
all  the  Acts  of  Sederunt  have  been  collected  in  a  well  arranged 
Appendix — ^which  must  save  time  and  trouble  when  the  precise  words 
of  any  of  their  provisions  need  to  be  consulted; — so  that  now  there 
is  included  in  a  portable  volume  a  complete  and  reliable  body  of 
professional  information. 

Dr  Barclay,  who  claims  for  himself  no  higher  title  than  Editor,  has 
made  the  work  essentially  his  own ;  for  although  Mr  M'Glashan,  whose 
name  it  bears,  led  the  way,  the  first  and  second  issues  were  only  com* 
pendiums  as  contrasted  with  the  book  before  us;  and  however  usefal 
these  were  in  their  day  they  cannot  be  put  in  comparison  with  it,  which 
merits  the  unqualified  commendation  we  feel  it  no  more  than  justice 
to  bestow. 

It  may  be  added  that  while  every  paragraph  bristles  with  authorities, 
yet  we  have  tested  many  of  the  references  and  found  them  correctly 
cited;  for  assistance  in  which  duty  the  Editor  acknowledges  obligation 
to  his  friend  Mr  Wand  of  Perth. 

We  unfeignedly  recommend  these  Practical  Notes  to  every  one  con- 
cerned, whether  as  administering  the  law,  or  practisiDg  it  in  Sheriff 
Courts. 
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Judicial  Statistics  for  Scotland. — On  the  6th  December  last  Sir 
Edward  Ck>lebrooke  moved  for  and  obtained  an  order  for  very  com- 
prehensive returns  of  the  business  transacted  in  the  Court  of  Session 
in  the  years  1864,  1865,  and  1866.  Some  difficulties,  we  understand, 
were  met  with  in  responding  to  this  order,  and  we  suppose  that  it  has 
been  in  consequence  of  these  that  Sir  Edward,  on  the  20th  February, 
moved  that  the  order  of  the  6th  December  be  discharged,  and  that 
instead  thereof  an  order  be  made  for  returns  confined  to  the  state  of 
the  business  chiefly  as  at  1st  January,  1867.  The  new  order  is  pretty 
comprehensive.  We  cannot  here  mention  even  the  leadingmatters  which 
it  comprehends,  the  notice  covering  five  folio  pages  of  print.  We 
may  observe,  however,  as  there  is  reason  to  surmise  that  the  terms  of 
the  new  order  have  been  adjusted  between  Sir  Edward  Colebrooke 
and  the  government,  that  the  returns  do  not  embrace  several  o{  the 
matters  most  important  to  be  known  just  now.  For  example,  it  does 
not  provide  for  a  return  either  of  the  money  value  of  actions  for  debt 
in  the  Court  of  Session,  or  for  a  return  classifying  the  actions  other 
than  those  for  debt,  according  to  their  kinds  so  as  to  exhibit 
the  general  nature  and  importance  of  the  suits ;  and  it  does  not 
provide  for  a  retnm  of  the  dates  at  which  the  various  depend- 
ing suits  were  raised,  so  as  to  give  a  view  of  the  degree  of  expe- 
dition attained  in  the  transaction  of  business.  These  are  particulars 
which  should  be  exhibited.  It  may  not  be  worth  while  for  Sir 
Edward  to  supplement  his  order,  but  it  would  be  a  public  service 
were  he  or  some  other  member  of  Parliament  to  move  that  the 
important  returns  obtained  on  the  motion  of  Mr  Adam  Black 
some  years  ago,  and  now  lying  unprinted  in  the  library  of  the  House 
of  Commons,  should  be  printed  and  issued  to  the  public.  Mr  Black's 
letums,  we  understand,  embrace  all  the  matters  omitted  to  be  asked 
for  by  Sir  Edward;  moreover,  they  are  ready,  and  the  cost  of  issuing 
them  must  be  trifling.  Even  were  it  considerable,  the  cost  should 
not  be  grudged  just  now  when  so  much  interest  is  being  taken  in 
judicial  returns,  and  considering  that  while  in  England  and  Ireland 
judicial  statistics  are  issued  yearly  at  a  cost  of  not  less  in  each  case, 
we  should  say,  than  1^600,  the  returns  hitherto  issued  in  Scotland, 
crimioai  and  civil  together,  have  been  costing  nothing,  or  next  to 
nothing,  for  the  collection,  and  certainly  less  than  jPIO  yearly  for 
the  printing. 

The  Lord  Advocate's  Conveyancing  BiU. — ^A  correspondent  calls 
attention  to  various  small  griefs  of  conveyancers  which  ought  to  be 
put  right  in  the  new  Act    His  suggestions  are : — 

1.  The  schedules  should  all  be  revised  by  some  practical  man  in 
Urge  practice,  who  knows  how  to  avoid  long  deeds  without  sacrificing 
anything  essentiaL  Just  now  many  deeds,  dispositions  and  bonds 
espedally,  are  necessarily  spun  out  by  the  repetition  of  naniea     This 
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might  be  mended  by  never  allowing  names  to  be  used  more  than 
once — the  parties  always  after  they  are  once  named  being  referred  to 
as  "granters,"  "disponees,"  "granter,"  "lender,"  or  otherwise.  In 
deeds  to  which  trustees  are  parties  (and  most  bonds  are  held  by 
tmstees),  this  would  save  more  than  one  at  first  sight  thinks. 

2.  All  references  to  descriptions  shoidd  be  held,  where  the  con- 
trary is  not  expressly  stated,  to  include  a  reference  to  burdens  con- 
tained in  the  deed  referred  to  for  the  descriptions,  but  with  a  provision 
that  where  any  burden  is  not  then  subsisting,  it  shall  not  be  held  to 
be  re-imposed  by  the  implied  reference.  At  present  the  power  to 
refer  to  descriptions  cannot,  in  many  cases,  be  taken  advantage  of  for 
want  of  some  such  provision  as  this. 

3.  If  there  are  to  be  two  Acts — one  applicable  to  lands  held  fen, 
and  another  to  burgage  subjects — ^the  forms  of  the  deeds  should  be 
identical.  At  present  the  burgage  disposition  differs  slightly  from 
the  feudal  one,  and,  though  that  is  got  over  in  practice  by  ignoring 
one  or  other  of  the  forms,  according  to  circumstances,  there  is  no 
reason  why  anything  of  the  sort  should  ever  need  to  be  dona  A 
S3rious  practical  difficulty  was  introduced  by  the  blundering  fool 
who  drew  the  Leases  Act,  or  the  schedules,  in  .consequence  of  his 
making  the  bond  over  leasehold  subjects  altogether  different  from 
the  form  in  the  Securities  Act  of  1847,  so  that  it  seems  almost, 
if  not  altogether,  impossible  to  conjoin  the  two.  In  regard  to 
the  same  form,  the  framer's  want  of  practice  has  introduced 
another  difficulty.  The  grantor  is  made  to  state  the  date  of 
the  recording  of  his  title  to  the  subjecta  Now,  bonds  are  often 
granted  and  completed  at  the  same  time  as  the  conveyance  of 
the  property.  But  how  is  the  grantor  of  a  bond  over  leasehold 
subjects,  his  title  to  which  must  be  recorded  in  Edinburgh  (for 
commonly  the  general  register  is  chosen),  who  has  not  got  delivery 
of  that  title,  and  cannot  get  delivery  of  it  till  he  receives  the  money 
in  the  bond,  to  give  this  date?  And  if  the  bond  be  recorded  without 
it,  is  it  good? 

4.  The  Transference  of  Lands  Act  provides  that  the  confirmation 
of  the  lands  and  the  sasine  therein  in  favour  of  the  person  receiving 
the  confirmation,  confirms  the  whole  previous  titles.  The  confirma- 
tion by  charter  of  a  recorded  disposition  should  be  dedared  to  have 
the  same  effect  It  is  not  always  possible  to  enter  by  writ;  and  at 
present,  when  the  last  deed  is  a  recorded  disposition,  it  is  necessaiy 
to  confirm  all  the  deeds  after  the  prior  confirmation — a  very  needless 
expense. 

5.  Where  a  person  is  served  heir  to  an  ancestor  in  several  properties 
under  one  petition,  separate  extracts,  containing  only  particular  pro- 
perties, should  be  issued  where  that  is  asked  in  the  petition. 

6.  Some  attempt  shopld  be  made,  by  introducing  schedules  or 
otherwise,  to  induce  agents  to  throw  all  family  provisions  or  directions 
as  to  the  disposal  of  a  man's  estate  into  deeds  not  forming  part  of 
properties.    Say  that  a  man  has  twenly  properties-HSome  lai^,  some 
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small,  very  Kkely  widely  scattered — ^and  leaves  a  settlement  forty  or 
fifty  pa^es  long.  For  forty  years  that  deed  must  be  hunted  up  and 
read  wheneyer  one  of  these  properties  comes  to  be  dealt  with,  and  all 
for  no  end.  He  should  have  left  a  general  trust  disposition  and  a 
deed  of  directions.  The  first  deed  should  have  contained  ample 
powers  of  sale,  and  a  strong  declaration  that  persons  dealing  with 
the  trustees  were  not  to  be  concerned  with  the  trust  purposes.  And 
what  a  blessing  it  would  be  if  people  could  only  be  made  to  see  the 
advantages  of  this  mode  and  adopt  it.  An  extract  of  the  trust  dis^ 
position  should  of  course  go  with  every  progress. 

7.  The  sale  of  properties  under  bonds  requires  to  be  reformed  alto- 
gether. The  Act  of  1847  provides  that  the  first  step  in  such  sales 
shall  be  a  demand  of  payment  by  a  notary  public  and  witnesses,  and 
I  suppose  you  are  familiar  with  the  wonderful  "  Instrument  of  Inti- 
mation, Sequisition,  and  Protest "  by  which  this  demand  is  made.  It 
narrates  the  bond  generally,  from  '*  granted"  to  the  consent  to  registra- 
tion, "all  as  the  said  bond  and  disposition  in  security,  containing 
sundry  other  clauses  in  itself,  more  fully  bears;"  and  then  goes  on  for 
three  or  four  pages  more.  All  this  is  perfectly  needless.  Any  bond 
could  be  called  up  in  two  pages,  but  the  practice  will  never  be  mended 
till  agents  are  tied  to  a  schedule  something  like  this: — 

*'I  [daiffn  him],  procuTfttor  for  A.  B.  [desifpi  him],  now  in  right  of  (or  grantee  in)  tbo 
bond  and  diaposition  in  Becorit j  aftermentioned,  do  hereby  give  notice  to  you  [name 
SMJ  detiffn]  thftt  payment  is  now  required  of  the  aum  of  £  ,  being  the  prin- 

cipal snm  dae  nnder  the  bond  and  diapoBition  in  aecurity,  dated  ,  and  recorded 

,  granted  by  yon  in  favour  of  the  aaid  holder  (or  aa  the  caae  may  be,  and 
though  the  bolder  be  not  the  grantee  the  deeda  of  tranamiaaion  need  not  be  given);  and 
of  the  anm  of  £  ^  ,  being  the  interest  (or  balance  of  intereat)  which  ahall  accrue 

due  upon  aaid  principal  aum  until  payment.  And  I  further  give  you  notice  that  if,  at 
the  expiry  of  three  montha  firom  thia  date,  the  auma  princi[uil  and  intereat,  of  which 
paymant  ia  now  required,  ahaU  not  have  been  whoUy  paid,  the  person  or  peraona  then 
in  light  of  aaid  bond  and  dispoaition  in  aecuri^  may  proceed  to  aeU  the  heritable  aub- 
jecta  thereby  conveyed  in  the  manner  provided  by  the  Act  ,  and  avail  him- 

•elf  or  themaelveaof  aU  the  powers  and  remediea  competent  to  him  or  them  by  aaid 
Act    Hub  I  do  at  ,  on  the  day  ,  before  and  in  the  presence 

of  ,  K.P.,  and  ,  witneaaes  to  the  premiaea  apedally 

called  and  required,  and  hereto  aubacribbg.** 

Four  weeks  is  quite  long  enough  to  advertise  any  property,  and 
where  the  property  is  out  of  Edinburgh,  there  is  no  good  purpose 
served  by  requiring  advertisement  in  an  Edinburgh  newspaper.  There 
should  also  be  a  provision  that  some  official  (Sheriff-Clerk  or  Registrar 
of  Sasmes)  should,  for  a  fee  of  10s  6d  in  each  case,  be  bound  to  grant 
a  certificate  of  due  advertisement,  after  which  no  challenge  on  that 
head  should  be  competent;  in  short,  everything  should  be  done  to 
facilitate  sales  under  bonds.  In  ninety-nine  such  cases  out  of  a  hun- 
dred there  is  neither  fraud,  oppression,  nor  anything  more  than  a  wish 
to  get  one's  own,  and  the  present  elaborate  system  simply  runs  away 
with  what  would  otherwise  be  a  reversion  to  the  grantee  of  the  bond. 
The  Act  should  also  embody  the  substance  of  a  good  set  of  articles  of 
roup,  and  give  in  a  schedule  a  short  minute  of  exposure,  stating  that 
the  property  is  exposed  in  regard  of  the  Act^  subject  to  any  necessary 
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variation;  and  low  (or  greedy)  agents  should  be  prevented  from 
manufiactaring  work»  by  a  provision  that  all  accounts,  deducted  from 
the  price  must  be  taxed,  the  auditor  being  empowered  to  disallow 
charges  where  he  deems  the  work  unnecessary. 

If  I  were  not  frightened  for  exhausting  your  patience^  I  could,  I 
think,  suggest  many  more  things  worth  attending  to,  but  I  forbear. 
If  there  was  any  honest,  earnest  wish  on  the  part  of  the  profession  to 
do  what  was  right,  surely  we  could  not  much  longer  be  without  a 
Writs  Segistration  Act^  and  something  analogous  to  the  English  modo 
of  getting  a  certificate  of  the  completeness  and  correctness  of  titles  to 
land 

Debts  Recovery  Act — Sequestrations  for  Rent  currente  termino. 
— ^We  have  more  than  once  indicated  an  opinion  that  such  sequestra- 
tions are  not  competent  under  this  Act,  the  oth  sec  of  the  Small 
Debt  Act  being  incorporated,  but  not  the  28th  sec.  of  the  Act  of 
1853,  applying  the  forms  of  the  former  Act  to  sequestrations  currente 
temnno,  Mr  Nicholson,  also,  in  his  Digest  of  the  Act  (p.  59) 
expresses  doubt,  and  in  his  Notes  (p.  6)  says^  "As  the  latter  sea  has 
not  been  incorporated  in  tlie  present  Act,  it  would  probably  not  be 
safe  to  sequestrate  under  it  currente  termino."  In  the  case  of 
Mackenzie  V.  CaUanachs,  however  (infra  p.  186),  Sheriff  Cook  has  held 
that  sequestration  currente  termino  is  competent  under  the  new 
statute;  and  having  been  led  by  this  case  to  reconsider  the  matter,  we 
are  incUned  to  think  that  he  is  right  in  so  deciding,  though  perhaps 
the  true  ground  of  judgment  is  not  very  clearly  stated  It  was  never 
decided  that  sequestration  in  security  was  incompetent  under  1  Vict, 
c  41,  but  the  question  being  doubtful,  a  declaratory  enactment  was 
introduced  into  the  Act  of  1853,  by  which  the  provisions  of  1  Vict, 
c.  41,  "  for  the  summary  trial  and  determination  of  sequestrations  for 
rent  ....  are  declared  to  extend,  and  the  same  are  hereby 
extended,  to  all  sequestrations  applied  for  currente  termino,  or  in 
security."  It  is  a  legislative  interpretation  of  the  earlier  statute,  and 
not  a  new  substantive  enactment^  such  as  is  the  extension  of  the  juris* 
diction  to  ^£^12.  Hence  the  5th  sea  of  the  1  Vict,  c.  41,  being  incor- 
porated, it  must  be  taken  in  the  sense  in  which  it  has  been  construed 
by  the  legislature,  viz.,  as  authorizing  sequestrations  of  this  kind  We 
hope  that  there  may  be  an  early  decision  of  the  Supreme  Court  on 
this  point,  which  is  not  free  from  diflSculty. 

Raie  of  Interest  on  Landed  Securities. — Mr  William  Thomas 
Thomson,  manager  of  the  Standard  Life  Assurance  Company,  has 
published  a  pamphlet*  on  this  subject  He  reviews  historically  all 
the  arrangements  which  have  been  in  existence,  we  may  say,  during 
the  greater  part  of  this  century,  for  fixing  ^periodically  the  *'  market 
rate"  of  interest  on  such  securities  It  is  well  known  that  this  function 
has  been  performed  by  Commissioners  named  by  the  great  money- 


*  The  Kate  of  Interest  on  Landed  Secoritiefl  in  Scotland.  Bjr  William  Thomw 
ThoiBBOD,  F.B.aE.    William  Bkokwood  ft  Sons.    Edinbugli  and  London,  2 SSS. 
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lending  bodies,  wlio  meet  for  the  pnipose  three  montihs  before'  each 
half-yearly  term.  The  arrangement  was  revised  in  1859;  but,  in 
consequence  of  a  division  among  the  Commissioners  as  to  the  rate  to 
be  fixed,  the  Assurance  Companies  seceded  after  the  first  half-year, 
and  since  1860  the  Commissioners  have  consisted  of  nine  members — 
four  named  by  the  W.S.  Society,  two  by  the  S.S.C.  Society,  one  by 
the  Chartered  Accountants,  one  by  the  Ministers'  Widows'  Fund,  and 
one  by  the  W.S.  Widows'  Fund.  The  Life  Insurance  Companies  have 
fixed  their  own  rates,  which  have  sometimes  been  above,  never  below, 
the  rates  fixed  by  the  Commissioners.  This  Journal  has  formerly 
expressed  serious  doubt  as  to  the  propriety  of  any  such  arrangement, 
ou  the  ground  that  it  cannot  be  so  advantageous  to  the  interests  of 
the  public  who  borrow  as  to  those  of  the  societies  which  lend.  It  is 
creditable  to  the  bodies  which  now  nominate  the  Commissioners  that 
they  have  generally  withstood  the  attempts  made  to  maintain  a  high 
rate  of  interest  on  landed  securities,  whUe  all  other  investments  are 
at  the  lowest  ebb.  But  the  borrowing  community  would  be  very  ill 
advised  to  commit  an  affair  which  may  often  make  to  them  the 
difference  between  an  income  and  no  income  to  persons  whose  interest 
is  almost  entirely  adverse  to  them.  It  is  true  that  many  of  the  Com- 
missioners are  agents  for  landed  proprietors — ^the  borrowers  on  this 
kind  of  security.  But  they  are  also  directors  and  solicitors  of  Insurance 
Companies,  and  any  large  proprietor  who  will  examine  the  lists  of 
Directors  of  the  Insurance  Companies  will  probably  find  the  name  of 
lus  Edinburgh  agent  there.  By  examining  the  names  on  the  Edin* 
burgh  direction  of  eleven  lai^  insurance  oflSces  (not  including  the 
Scottish  Widows'  Fund),  we  find  that  out  of  116  directors,  at  least  50 
are  members  of  the  Societies  of  W.S.,  S.S.C.,  or  C.A,  and  most  of 
diein  in  large  business;  and  it  is  understood  that  some  firms  are 
largely  represented  on  the  boards  of  several  Insuinnce  Companies. 
That  being  so,  it  is  hardly  correct  to  say  that  the  borrowing  classes 
are  properly  represented  in  any  such  commission  by  the  presence  of 
their  agents,  who,  highly  honourable  as  they  are,  have  an  adverse 
interest  in  this  matter  to  their  clienta  It  is  certainly  a  singular  fact 
that  the  rate  of  interest  on  landed  securities  was  5  per  cent  up  to 
Whits.  1867,  while  bank  interest  was  at  1  and  1^  per  cent  People 
will  remember,  too,  the  howl  of  indignation  which  went  round  certain 
business  circles  in  this  metropolis,  when,  a  few  months  ago,  the  Com-> 
missioners'  rate  being  at  4  per  cent,  a  highly  respectable  firm  adver- 
tised a  loan  of  ^0,M)0  for  a  term  of  years  at  3^  per  cent  Only  the 
other  day  a  correspondent  of  the  Scotsman  called  attention  to  the 
difference  between  Edinburgh,  where  the  rate  is  still  4  per  cent,  and 
Glasgow  where  (he  says)  it  has  long  since  fallen  to  3^. 

But  the  chief  object  which  we  have  in  calling  attention  to  Mr 
^omson's  pamphlet,  is  to  enforce  the  conclusion  at  which  he  arrives, 
and  which  is  the  more  important,  because  he  was  the  chief  promoter 
<^  the  arrangement  made  in  1859.  His  opinion  has  been  changed 
anoe  the  publication  of  his  former  pamphlet  in  1854»  and  he  now  sees 
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that,  in  times  when  the  flnctuations  of  interest  are  so  much  more 
rapid  than  they  used  to  be,  neither  lender  nor  borrower  will  be 
satisfied  to  be  ''bound  by  decirions  emanating  from  commissioneTs 
whose  half-yearly  resolutions  are  assumed  to  be  based  on  consideration 
of  the  future  value  of  money,  as  to  which  the  most  acute  finanders 
now-a-days  hesitate  to  form  any  decided  opinion/'  Mr  Thomson 
admits  that  his  hope  that  the  commission  might  work  well  on  a  more 
extended  basis  has  fiedled;  and  he  thinks  that  the  time  has  come 
"  when  it  should  be  seriously  considered  whether  the  periodical  meet- 
ings on  the  subject  of  interest  might  not  limit  their  proceedings  to  a 
mere  discussion  of  views  and  expression  of  opinion — ^the  assurance 
managers  being  again  invited  to  attend,  if  so  inclined, — ^but  leaving  the 
actual  rate  of  interest  to  be  matter  of  bargain  between  lender  and 
borrower  in  each  case.''  That  this  is  the  result  to  which  matters 
tend,  is  very  evident  The  public  is  plainly  disposed  to  have  its 
money  at  a  rate  fixed  by  the  "  higgling  of  the  market,''  and  not  by  a 
conclave  of  Edinburgh  men  of  business.  And,  probably,  lenders  will 
not  in  the  long-run  lose  anything  by  taking  their  bonds  at  a  fixed  rate 
for  a  term  of  years.  We  may,  at  least,  conclude  that  that  is  the 
opinion  of  Mr  Thomson,  a  very  shrewd  observer,  who  naturally  looks 
at  the  thing  from  the  lender's  point  of  view. 

Jvdicial  Demeanour. — It  is  to  be  regretted  that  certain  Sheriffs 
have  recently  been  doing  their  best  to  discredit  the  administration  of 
justice  in  the  tribunals  over  which  they  preside  In  one  criminal 
case  a  very  extraordinaiy  scene  in  Court  has  been  described  in  the 
newspapers  (see  Scotsman,  Feb.  15), — ^a  scene  in  which,  if  the  report  be 
correct,  the  Sheriff-Substitute's  excitement  can  be  accounted  for  only  by 
his  utterly  misunderstanding  the  manner  of  an  advocate^  whom  those 
who  know  him  and  the  judges  before  whom  he  has  usually  practised 
will  not  readily  believe  to  have  been  intentionally  guilty  of  disrespect 
to  the  bench.  Whatever  may  have  been  the  cause  of  the  Sheriff- 
Substitute's  bearing,  and  whatever  may  have  been  the  merits  of  the 
line  of  defence  adopted,  every  man  of  right  feeling  must  be  pained 
when  such  expressions  as  "  what  the  deuce"  and  ''  by  jingo"  are  uttered 
&om  the  bench  even  of  an  inferior  Court  In  another  case  which  is 
reported  in  our  present  issue,  and  which  has  also  obtained  consider- 
able notoriety  through  the  local  newspapers,  both  Sheriff-Substitute 
and  Sheriff  comment  rather  freely  on  the  motives  of  one  of  the  liti- 
gants, a  clergjrman.  Now,  although  we  regret  that  the  litigation  in 
this  case  ever  took  place,  we  should  fail  in  our  duty  as  an  organ  of 
professional  opinion  if  we  were  to  shrink  from  saying  that  the  Sheriff 
at  least  has  used  expressions  with  regard  to  the  reverend  complainer 
which  may  be  piquant  but  certainly  are  not  becoming.  We  cannot  be 
surprised  to  learn  that  local  opinion,  irrespective  of  tiie  sectarian  feel- 
ing which  might  be  supposed  to  operate  strongly  in  regard  to  such  a 
case,  has  generally  condemned  the  spirit  of  the  judgment  on  appeal 
There  may  be  two  opinions  as  to  the  judiciousness  of  the  homily  de- 
livered by  the  Sheriff-Substitute^  and  those  skilled  in  such  matters 
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may  petliaps  differ  from  his  views  as  to  the  management  of  Sunday 
schools,  but  with  the  strongest  wish  to  be  considerate  towards  one  so 
respectable  as  a  lawyer  and  a  man  of  letters  as  Sheriff  Napier  un- 
doubtedly is,  and  with  a  full  appreciation  of  the  chivalrous  gallantry 
with  which  he  rushed  pell-mell  to  the  defence  of  his  Substitute,  it  is 
impossible  to  deny  that  many  parts  of  his  tirade  are  calculated  to 
inflict  a  serious  injury  on  the  character  of  Scotch  judges.  Least  of 
all  excusable  is  the  singular,  and  we  confidently  say  groundless  attack 
which  he  makes  on  the  independence  and  manliness  of  the  gentlemen 
practising  as  procurators  in  his  own  Court.  He  more  than  insinuates 
that  these  practitioners  are  in  too  slavish  subjection  to  venture,  on 
behalf  of  their  clients,  to  make  a  temperate  appeal  in  vindication  of 
character  as  that  which  the  Sheriff  quotes  with  vituperative  epithets 
from  the  reclaiming  petition  before  him.  The  Sheriff  says  the  writer 
of  the  petition  would  not  have  ventured  on  the  same  style  of  pleading 
in  the  Court  above;  but,  after  perusing  the  whole  reclaiming  petition 
as  it  has  been  printed  in  the  newspapers,  we  find  nothing  which  a 
Judge  in  the  Supreme  Court  could  have  censured,  and  notMng  which 
the  Sheriff  (who  has  himself  a  fine  free  style)  would  not  be  quite  likely 
to  utter  if  he  had  such  a  case  to  argue  there. 

It  is  much  to  be  regretted  that  a  Sheriff  should  go  so  fi&r  out  of  his 
way  to  attack  a  member  of  the  bar  to  which  he  himself  belongs,  still 
more  that  his  attack  should  be  made  by  way  of  paying  an  equivocal 
compliment  to  the  agents  in  his  own  Court,  which  every  man  of  spirit 
among  them  must  feel  bound  to  repudiate.  This  instance  proves  that 
a  Judge  sitting  in  his  library  and  inditing  a  judgment  is  no  more 
(perhaps  less)  protected  from  mistakes  of  temper  and  judgment  than 
he  who  speaks  his  opinion  extempore  from  the  bench;  indeed,  are  not 
the  most  salient  oddities  and  curiosities  of  Court  of  Session  judgments 
perpetrated  (happily  not  often)  in  notes  by  Lords  Ordinary?  It  also 
leads  us  to  ask  whether,  if  the  appellant  had  had  a  choice,  he  would 
not  have  brought  his  appeal  in  such  a  case  direct  to  the  Court  of  Ses- 
sion, and  whether,  if  he  had  done  so,  any  one  supposes  that  the  judg- 
ment on  it  would  have  caused  so  much  criticism? 

The  Act  1696,  a  S-^Errata. — The  Article  in  our  last  number  on 
''Fraudulent  Alienations  by  Insolvents''  was  unfortunately  sent  to 
press  without  being  corrected,  in  consequence  of  the  proof  having 
accidentally  miscarried  on  its  way  to  the  printer;  and  the  result  is, 
that  it  appeared  with  a  number  of  errors^  which  we  now  wish  to 
correct 
Page  66.— Line  13  from  top,  for  "  seq  "  read  "  sig." 
„  Line  20  from  top,  for  "  terse  "  read  "  wise." 

n         Line  10  from  bottom,  for  "repealed"  read  "repeated/^ 
n  2d  last  line,  for  **  in  satis&ction  "  read  '*  in  security." 

„  Last  line,  for  "  security  "  read  "  loan." 

Page  67. — line  6  fit)m  top,  for  "  payments  "  read  "  payment" 
„         Lme  15  from  bottom,  for  *'  restriction  "  read  "  situation.*' 
„         Line  12  from  foot,  for  ''  Nelson  "  read  <'  Wilson." 
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Pai^  68.— line  8  from  foot,  for  '«a  legistiy  or  retam''  read  ""or 

rejecting  a  daim/' 
Line  13  from  bottom,  for  ''granting"  read  ''grant" 
Last  line,  for  "  proportions  "  read  "  propositions." 

Page  69. — In  third  proposition,  for  "  truly  done  "  read  '•  tndy  due 
In  fifth  do., for  "horrun  delitum"  read  "novum  debitum. 
Also  correct  literal  errors  in  "  pars  ejusdem  negotil" 

Delete  proposition  7,  and  substitute — "7.  It  is  not  sufficient  to 
protect  a  transaction  from  the  operation  of  the  Act  1696,  that  money 
has  been  advanced  on  a  promise  or  obligation  to  grant  a  security  for 
it  where  the  security  is  actually  granted  within  sixty  days  of  bank- 
ruptcy. Moncrieff  v.  Hay,  16th  Dec,  1851,  li  D.  200;  Inglis  v. 
Mansfidd,  1  S.  and  M'L.  203,  and  11  S.  813." 

On  this  subject  a  correspondent,  "  Justus,"  puts  the  question: — ^"If, 
at  the  time  of  undertaking  the  obligation,  it  was  agreed  that  the 
creditor  should  obtain  from  the  debtor  a  conveyance  to  a  specified 
heritable  subject,  or  other  property,  at  any  time  when  required 
during  the  subsistence  of  the  obligation,  would  such  a  conveyance  be 
effectual  if  made  within  the  sixty  days?" 

Our  answer  is,  that  it  would  not  The  cases  above  referred  to  are 
conclusive  on  this  point;  and  we  regret  that  the  publication  of  the 
article  without  the  author's  corrections  has  put  our  esteemed  corre- 
spondent to  the  trouble  of  writing  on  the  subject 

Appointment — Scotland. — Mr  John  Burnet,  Advocate  (1856),  has 
been  appointed  Counsel  for  the  Post-Office  in  Scotland. 

Appointments — England — ^Lord  Derby  offered  the  Lord-Justice- 
ship of  Appeal,  vacant  by  the  resignation  of  Sir  John  Bolt,  to  Sir 
Soundell  Palmer — ^rather  a  cheap  way  of  obtaining  credit  for  liberality. 
Sir  Boundell  loses  nothing  by  two  or  three  more  years  of  very  lucrar 
tive  practice,  and  will,  the  day  the  Liberals  return  to  power,  be  Baron 
Selbome,  Lord  High  Chancellor  of  England.  The  offer  was  accord- 
ingly respectfully  declined,  and  Sir  Charles  Jasper  Selwyn  is  to  be 
Lord-Justice  in  Appeal,  an  appointment  which  will  add  no  strength 
to  the  Bench.  Mr  Brett,  M:P.  for  Helston,  said  to  be  a  good  lawyer 
and  a  strong  man,  will  be  the  new  Solicitor-General  Lord  Derby 
should  make  a  bargain  with  the  Liberals  to  give  them  the  next  five 
Judgeships,  and  take  their  next  five  Bishoprics,  other?nse  we  shall 
have  in  a  few  years  all  Tories  to  expound  the  Law,  and  all  Liberals 
to  rule  the  Church. — Spectator, 

The  Law  Times  says  the  vacant  office  was  offered  to  Mr  MelUsh, 
Q.C.,  of  the  Conimon  Law  Bar.  Sir  C.  J.  Selwyn  is  brother  of  the 
Bishop  of  Lidhfield;  was  bom  1813;  M.A.,  Cantab,  1839;  called  to 
th6  Bar  at  Lincoln's  Inn  1840;  took  silk  1856;  was  dected  M.P.  for 
Cambridge  1859;  and  appointed  Solicitor-General  in  1867. 

Rules  for  Admission  of  Sheriff-Officers, — ^The  following  "  Rules 
and  Begnlations  "  were  submitted  to,  and  approved  of,  at  a  meeting 
df.  Sheriff,  held  in  the  Advocates'  Library  on  11th  Dea  last,  and 
copies  Were  directed  to  be  sent  to  each  Shenfi^  in  order  that  he  may,  if, 
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and  SO  far  us,  he  thinks  proper,  adopt  them  in  but  eoimty  by  an  order 
of  Court: — 

I.  Any  penon  desirooB  of  being  admitted  m  m  Sheriff-Oflker  shall  present  »  petition 
to  tiie  Sheriff  of  the  ooonty  within  which  he  wishes  to  practise,  stating  his  name,  desig- 
nation, age,  parentage,  and  coarse  of  education,  along  with  certificates  of  sobriety, 
general  ehunuBter,  etc.,  and  specifying  the  place  where  he  proposes  to  act. 

II.  The  Sheriff,  if  satisfied  that  an  officer  is  required  at  the  plaoe  specified,  may, 
after  hitimatioa  for  a  month  on  the  walla  of  the  Sheriff  Conrt-Hoose  and  Sheriff-Clerk's 
Office^  remit  the  petitioner  lor  examination  to  examiners,  to  be  named  from  time  to 
time  by  the  Sheriff. 

III.  1^  examination  may  be  either  completed  at  once,  or  at  diflferent  times,  and 
may  be  partly  oral  and  partlylwritten,  and  the  sabjects  of  examination,  which  may  be 
modified  in  the  discretion  of  the  Sheriff,  shall  consist  of — 

1.  English  Grammar  and  Beading. 

2.  Writing  to  dictation,  indnding  spelling  and  handwriting. 

8.  Arithmetic — ^first  fonr  roles.  Simple  and  Compound  BeductioUi  and  Simple 

Proportion. 
4.  Law---CampbeU  on  Citation  and  Diligence,  in  so  far  as  applicable  to  the  dutiea 

of  Sheriff-Officers;  or  Gillespie  on  Powers  and  Duties  of  Sheriff-Officers. 

IV.  The  examiners  shall  report  in  writing  the  xesnlt  of  the  examination  in  each 
bnooh  to  the  Sheriff,  who,  after  considering  the  report,  may  find  the  petitioner  quali- 
fied, or  remit  him  baick  for  examination  in  whole  or  in  part,  or  find  him  not  qualified, 
to  be  admitted  as  a  Sheriff-Officer. 

v.  After  having  been  found  qualified,  the  petitioner  shall  find  caution  by  Bond,  with 
two  Cautioners,  to  the  satisfaction  of  the  Sheriff-Clerk,  or  by  a  Bond  of  an  approved  Guar- 
antee Sodetjr,  and  that  he  wiU  duly  discharge  the  duties  of  his  office,  aod  lodge  the 
bond  in  the  lumds  of  the  Sheriff-Clerk;  and  having  done  so,  he  will  be  admitted  to  act 
daring  the  pleasure  of  the  Sheriff,  and  shall  take  the  usual  oath  de  fiddi  in  presence  of 
the  Sheriff  or  SheriffSubstitute. 

VL  Each  Sheriff-Officer  shaU,  in  the  event  of  either  of  his  Cautioners  becoming 
iMakmpt,  or  dying,  or  leaving  Scotland,  immediately  intimate  the  fact  to  the  Sheriff- 
Clerk,  and  thereupon  find  new  caution.  In  the  event  of  his  not  finding  new  caution 
within  a  month  of  either  of  the  Cautioners  becoming  bankrupt,  or  dying,  or  leaving 
Sootlaad,  the  Officer's  name  may  be  struck  off  the  BoU  of  Officers. 

VII.  Any  Caationer  desiring  to  be  relieved  of  his  cautionary  obligation,  must  apply 
to  the  Sbenfl!^  by  petition,  one  month  before  the  date  from  which  he  desires  to  be 
reUflved,  so  that  the  Officer  may  have  time  and  opportunity  to  find  new  caution. 

VIII.  The  Sheriff-Clerk  shall  keep  a  roll  of  Sheriff-Officers,  containing  the  name  and 
leridenoe  of  each  Sheriff-Officer  in  the  comity,  and  the  name,  designation,  and  residence 
of  their  rsspeotive  cautioners;  and  the  Sheriff-Clerk  shall,  within  fourteen  days  after 
the  Ist  October  annually,  transmit  a  copv  of  the  same  to  the  Sheriff,  accompanied  with 
soy  remarks  he  may  think  proper  as  to  the  conduct,  sobriery,  etc.,  of  the  Officers,  and 
stating  whether,  so  far  as  he  knows,  any  of  the  cautioners  have  become  bankrupt,  or 
have  died,  or  left  Sootbnd.  If  any  Offiloer,  from  any  cause,  becomes  unfit  for  duty,  hia 
name  will  be  struck  off  the  roll  of  Officers. 


BEFORM  IN  THE  JUSTICIARY  COURT. 

Sib, — ^In  the  view  of  impending  changes  in  the  Court  of  Session,  this  may  be 
a  favourable  opportunity  for  considering  what  reforms  are  needed  in  our 
Supreme  Criminal  Court  We  have  no  grave  charges  to  bring  against  that 
Court  in  the  administration  of  justice,  such  as  have  recently  been  brought 
against  the  Court  of  Session.  Our  criminal  procedure  is,  as  a  whole,  more 
perfect  than  onr  civil  procedure;  but  there  are  a  few  changes  (roost  of  which 
have  been  mooted  in  thb  Journal)  which  are  required  in  older  to  make  it 
more  perfect  and  more  adapted  to  modem  times. 
It  has  been  a  frequent  remark  for  years  past,  that  Circuit  Courts  of  Jus- 
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ticiary  mast  sooner  or  later  be  abolished.  An  impression  of  tiiis  kind  not 
unnatarally  arises,  when  Circnit  after  Circuit  passes  with  but «  few  petty 
cases  set  down  for  trial  at  each  Circuit  town.  It  seems  absurd  that  judges, 
clerks,  macers,  and  counsel,  should  be  dragged  over  the  country  for  so  little 
purpose.  We  are  not,  however,  so  sanguine  as  to  expect  the  spe^y  aboli- 
tion  of  Circuits.  Ciiminal  reform  is  of  very  slow  growth^  and  a  time- 
honoured  institution  is  not  easily  removed.  Circuit  Courts  are  essentially 
popular.  They  are  regarded  wi^  &vour  by  our  judges,  advocates-depute, 
and  other  officials,  even  down  to  the  scarlet-coated  trumpeters,  who  love  to 
parade  through  the  country  with  all  the  pomp  and  circumstances  of  judicial 
display.  The  Circuit  business  is  a  pleasant  relaxation  from  the  dull  mono- 
tony of  the  Parliament  House — ^a  longed-for  pastime — a  cherished  holiday 
season.  The  Courts  ate  popular  with  the  local,  civic,  and  other  magnates, 
whose  towns  are  considered  important  enough  to  be  honoured  with  a  visit 
from  the  legal  staff.  There  are  the  meeting  and  greeting  of  the  judges  on 
their  entrance  to  the  local  bounds — ^the  escorting  them  to  their  hotels — the 
attendance  upon  them  in  Court — the  usual  dining  and  feasting — and  the 
parting  civilities  and  congratulations — ^none  of  which  would  be  given  up 
without  regret     Such  is  the  bright  side  of  Circuit  Court  routine. 

Let  us  look  at  the  other  side.  In  the  first  place,  we  are  sorry  we  cannot 
say  much  in  favour  of  Circuit  Court  law.  It  is  admitted  to  be  of  little  or 
no  authority,  even  by  our  Justiciary  judges,  when  sitting  in  the  High  Court 
at  Edinburgh.  Mr  Bell,  in  the  preface  to  his  valuable  Notes  to  Baron 
Hume's  Commentaries  on  our  Criminal  Law,  very  candidly  tells  us  that,  in 
deference  to  recommendations  which  commanded  the  highest  respect^  he 
had  generally  avoided  reporting  Circuit  Court  decisions.  And  recent  experi- 
ence shows  that  such  decisions  are  not  even  always  reported  in  the  current 
Beports  purporting  to  contain  the  decisions  of  the  High  Court  and  Circuit 
Courts.  The  reason  of  all  this  is  too  apparent.  Such  decisions  are  oft«n 
diametrically  opposed  to  one  another.  What  one  judge  decides  in  one  way 
at  Perth,  another  judge  decides  in  the  opposite  way  at  Inverness.  Though 
two  judges  generally  go  the  Circuits  in  company,  one  only  is  frequently  left 
in  the  trial  of  cases;  and  in  Glasgow  (the  most  important  of  all  the  Circuits, 
where  there  are  two  Courts)  one  judge  only  sits  in  each  Coui*t  There  is  a 
bustle,  a  hurry,  and  excitement  about  our  Circuit  Courts  which  is  eminently 
unfavourable  to  a  calm  and  painstaking  administration  of  the  law.  The 
business  is  too  frequently  performed  in  a  perfunctory  manner,  and  without 
that  deliberation  which  should  obtain  in  criminal  trials,  as  we  find  them 
conducted  in  the  High  Court  at  Edinburgh,  or  in  the  Sheriff  and  jury 
Court.  In  the  more  important  assize  towns,  where  a  number  of  cases  are 
set  down  for  trial,  the  judicial  work  is  often  compressed  within  a  limited 
time,  beyond  which  the  judges  cannot  remain;  and,  towards  the  end  of  a 
Grcuit  especially,  cases  are  very  summarily  disposed  of.  The  evidence  is 
often  imperfectly  gone  into;  and  we  have  heard  of  good  cases  lost,  from 
being  literally  starved  in  the  proof,  in  order  to  save  time. 

There  has  been  a  considerable  £dling  off  in  the  number  of  Circuit  cases 
within  the  last  few  years.  Year  by  year  the  standard  of  Circuit  cases  has 
been  raised  higher  and  higher.  Many  cases  which,  a  few  years  ago,  would 
have  been  tried  before  the  Grcuit  Courts,  are  now  sent  for  trial  before  the 
Sheriff  and  a  jury.  Glasgow,  Perth,  Dundee^  and  Aberdeen,  are  the  only 
assize  towns  which  produce  a  very  few  days*  work  for  the  judges  on  each 
Circuit;  and,  except  at  Glasgow^  the  work  seldom  occupies  more  than  two 
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days.  In  many  of  the  other  assize  districts,  not  above  one  or  two  cases  of 
sufficient  importance  are  obtained,  daring  a  period  of  six  months,  for  trisl 
at  the  Circait.  In  some  of  the  districts,  embracing  three  or  four  counties, 
only  a  single  case  has  been  frequently  set  down  for  trial  Very  recently  at 
Stirling,  a  solitary  case  of  theft  was  set  down,  which  resulted  in  a  plea  of 
goilty,  and  a  sentence  was  pronounced  which  might  competently  have  been 
pronounced  by  the  Sheriff  or  his  Substitute.  Nay,  it  has  several  times  in 
recent  years  happened  that  not  a  single  case  has  been  got  up  for  the  Circuit 
in  sevoal  of  our  assize  districts,  such  as  Inverary,  Jedburgh,  Dumfries,  and 
Stirling;  and  yet  the  whole  judicial  stafi^  with  an  imposing  display,  has 
proceeded  to  these  assize  towns,  where  they  have  had  nothing  to  do,  and 
have  held  what  is  termed  a  maiden  assize.  After  congratulations  to  the 
local  dignitaries  on  the  absence  of  crime,  and  an  emblematical  present  of 
white  gloves  to  the  judges,  their  Lordships  have  retired  and  dined  with  the 
magistrates,  and  so  the  Intsineas  of  the  Circuit  has  ended. 

The  bulk  of  the  cases  tried  at  our  Circuit  Courts  are  such  as  could  be 
competently  and  as  efficiently  tried  in  the  Sheriff  Court  The  most  com* 
mon  crime  is  that  of  theft,  aggravated  by  a  host  of  previous  convictions. 
The  evidence  in  these  cases  is  compressed  within  a  few  minutes,  and  is 
generally  of  the  simplest  character.     The  gravamen  lies  in  the  aggravations. 

The  Sheriff  is  admittedly  competent  to  lay  all  crimes  except  the  pleas  of 
the  Crown — ^murder,  robbery,  rape,  and  wilful  fire-raising — ^but  he  is 
restricted  in  the  amount  of  punishment  which  he  may  award.  His  power 
of  imprisonment  is  understood  to  be  practically  limited  to  two  years.  We 
think  the  time  is  £sst  approaching,  if  it  has  not  already  arrived,  when  the 
Sheriff's  power  should  be  extended  so  as  to  enable  him  to  pronounce  sen- 
tence  of  penal  servitude;  and  when  the  many  cases  not  included  in  the 
pleas  of  the  Crown,  which  contribute  so  largely  to  our  Circuit  practice, 
should  be  disposed  of  by  them  in  their  local  Courts. 

There  are  many  Circuits  in  which  there  are  no  pleas  of  the  Crown  to 
tiy.  The  crime  of  robbery  is  indeed  hardly  worthy  of  being  classed  in  this 
formidable  quartette.  It  is  nothing  more  than  theft  by  violence — an 
aggravated  species  of  theft.  The  distinction  between  it  and  proper  theft  is 
veiy  thin,  and  the  libel  is  frequentiy  laid  alternatively  for  botii  charges.  A 
thief  snatches  an  article  from  a  person  without  violence,  and  he  is  guilty  of 
theft;  if  he  does  not  get  off  with  his  booty  without  a  short  struggle,  his 
guilt  rises  to  the  crime  of  robbery.  Unless  the  violence  is  of  a  very  mani- 
fiest  desoiption,  the  jury  almost  invariably  lean  to  a  verdict  for  thdft.  In 
several  cases  tried  recently  before  our  Circuit  Courts  where  a  verdict  for 
robbery  was  obtained,  a  mere  sentence  of  imprisonmetU — a  Sheriff  Court 
sentence— was  pronotmced.  There  is  no  necessity  for  retaining  this  crime 
as  pecnliar  to  the  Justiciary  Court  The  other  three  pleas  of  tihe  Crown — 
murder,  rape^  and  wilful  fire-raising — might  remain  peculiar  to  the  Justi« 
ciary  Conrt  Fortunately  they  are  of  rare  occurrence  in  our  practice,  and 
it  would  be  wholly  nimecessaiy  to  keep  up  our  Circuit  Courts  for  the  trial 
of  such  cases.  We  can  endorse  the  fact  that  for  several  years  running  there 
bave  been  no  such  cases  in  many  of  our  assize  districts.  We  question 
whether  there  are  twenty  such  cases  in  all  brought  to  trial  during  the 
coarse  of  a  year  in  Scotland.  In  these  days  of  railways  and  easy  locomo* 
tion  there  would  be  no  difficulty  in  the  transmission  of  prisoners  and  wit- 
nesses to  Edinburgh,  where  such  cases  could  be  tried  before  the  High 
Conrt^  and  tried  in  such  a  way  as  their  importance  demanded. 
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Bat  if  the  time  is  not  folly  mataied  for  the  changes  we  have  indicated, 
there  is  at  least  one  change  which  ia  urgently  demanded,  and  which  has 
frequently  been  alluded  to  in  this  JoumcU^  We  refer  to  the  introduction 
of  the  first  and  second  diet  system  in  our  justiciary  trials.  We  have 
always  regretted  that  Lord  Advocate  Moncreiff  did  not  extend  the  same 
reform  to  the  Justiciary  Court  which  he  applied  to  ''  Sheriff  and  juiy" 
trials.  Previous  to  the  Sheriff  Court  Act  of  1853,  all  criminal  cases  with 
a  jury  before  the  Sheriff  were  tried  in  the  same  way  as  they  now  are 
before  our  Justiciary  Court.  There  was  but  one  diet  to  which  the  wit- 
nesses in  all  the  cases  set  down  for  trial  were  cited.  A  great  proportion 
of  the  cases  went  off  on  pleas  of  guilty — ^probably  not  less  than  two-thirds 
of  the  whole  cases.  And  sometimes  aU  the  cases  set  down  for  a  certain 
diet  were  thus  summarily  disposed  of;  and  jurymen  and  witnesses  were 
discharged  from  further  attendance  without  having  been  called  on.  The 
expense  incurred  in  the  payment  of  witnesses  who  were  not  required,  to 
say  nothing  of  the  expense  of  citing  them  and  jurymen,  was  vety  con- 
siderable. Now  all  that  has  been  changed  by  the  first  and  second  diet 
system  introduced  into  the  practice  of  our  Sheriff  Courts  by  the  Act  of 
1853.  No  witnesses  or  jurymen  are  dted  unless  required.  The  propor- 
tion of  pleas  of  guilty  is  still  about  three-fourths  of  the  whole  cases.  The 
system  has  continueii  to  work  admirably,  and  has  yearly  saved  thousands 
of  pounds  to  the  Exchequer.  We  cannot  see  why  the  first  and  second  diet 
system  should  not  be  equally  applied  to  jtutidary  practice.  The  necessity 
is  as  great  in  the  one  case  as  the  other.  In  the  High  Court  at  Edinburgh, 
where  the  Judges  are  resident,  there  can  be  no  possible  difficulty  in  the 
introduction  of  the  double  diets.  The  Judges  are  there  to  receive  the  pleas 
at  the  first  diet,  or  to  conduct  the  trials  on  the  second.  In  Circuit  Court 
cases  the  pleas  at  the  first  diet  could  be  received  by  the  Sheri£&  or  resident 
Sheriff-Substitutes.  This  additional  labour  would  be  no  burden  upon 
those  Judges.  If  the  panel  pleaded  not  guilty,  the  Sheriff  could  adjourn 
the  trial  to  the  second  diet^  to  be  called  before  the  Circuit  Court,  and  to 
which  the  witnesses  would  be  cited.  If  the  plea  was  guilty,  it  could  be 
recorded  and  authenticated  by  the  Sheriff  and  reported  to  the  Judges  for 
sentence  when  they  came  round  at  the  second  diet  If  there  are  objections 
to  the  relevancy,  Uiese  could  be  stated  before  the  Sherifi^  and  if  his  judg- 
ment was  acquiesced  in  by  the  panel  and  prosecutor,  it  would  be  final 
If  otherwise,  we  think  either  the  prosecutor  or  pand  should  have  the 
right  of  appeal  to  the  Court  of  Justiciary  at  the  second  diet  In  that  case 
the  witnesses  would,  of  course,  be  cited  to  that  second  diet  Such  cases 
of  objections  to  the  relevancy  would,  however,  form  but  a  very  smali 
proportion  of  the  whole.  The  prosecutor,  in  such  cases,  at  the  first  diet, 
where  the  business  would  be  chiefly  formal,  would  naturally  fiJl  to  be 
represented  by  the  respective  Procurators-Fiscal  of  the  Sheriff  Courts 
within  which  the  cases  arose.  And,  at  all  events,  the  right  of  appeal  to 
the  Circuit  Court  would  be  a  guarantee  for  the  due  administration  of  the 
law.  We  think  the  remedy  proposed  by  Lord  Advocate  Patton,  in  the 
Bill  which  he  promised,  but  never  introduced,  on  this  subject,  was  an 
extreme  one.  There  seems  no  necessity  for  taking  a  prisoner  to  Edinburgh 
to  have  Ms  plea  taken^  when  that  could  be  as  well  done  in  the  local  Courts 
In  the  one  case,  considerable  expense  would  be  incnrred;  in  the  other,  no 
expense  would  be  necessary. 

It  would  be  interesting  to  have  a  return  showing  the  amount  of  money 
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expended  in  the  payment  of  witnesses,  within  a  certain  number  of  years,  in 
cases  before  onr  Circoit  Courts,  where  the  attendance  of  such  witnesses  was 
nimecesaary  by  reason  of  the  prisoners  having  pleaded  guilty.  No  doubt 
the  pleas  of  guilty  before  our  Circuit  Courts  may  not  form  so  large  a  pro- 
portion as  in  cases  before  the  Sheriff  and  jury;  because  it  is  found  that  the 
proportion  <^  pleais  of  guilty  decreases  accoriding  as  the  gravity  of  crimes 
lises.  The  proportion  of  such  pleas,  however,  is  considerable;  generally 
speaking  we  would  say  they  are  about  one-third  of  the  whole  of  our  Cir- 
cuit cases.  The  unnecessary  waste  of  public  money  in  paying  unnecessary 
witnesses  is  in  marked  contrast  to  a  bad  economy  which  is  enjoined  by  the 
Exchequer  B^ulations  in  the  payment  of  necessary  witnesses.  These  pay- 
ments are  often  very  inadequate,  and  operate  injuriously  in  the  administra- 
tion of  justice.  Public  justice  is  not  unfirequently  obtained  at  the  expense 
of  private  injustica  A  simple  measure  such  as  we  have  proposed  would 
enable  the  Exchequer  to  be  more  equitable  in  their  payments  to  necessai^y 
witnesses,  and  to  save  thousands  of  pounds  annually  in  sums  expended  on 
nnneeessary  witnesses. 

After  all  we  have  written,  it  is  impossible  not  to  feel  that  the  real 
remedy  which  must  come  sooner  or  latter  is  the  abolition]of  Circuit  Courts; 
aikrged  powers  to  the  Sheriff  in  awarding  punishment;  and  the  trial  of 
the  three  principal  pleas  of  the  Crown,  as  well  as  of  cases  of  unusual  im- 
portance or  atrocity,  vested  in  and  confined  to  the  High  Court  The 
remedy  of  the  first  and  second  diet  system,  thouglt  important,  can  only  be 
temporary;  and  its  claims  are  so  urgent  that  we  trust  the  present  Lord- 
Advocate  Gordon  wiU  forthwith  take  up  the  subject  and  pass  a  measure 
which  could  not  but  reflect  credit  on  him,  and  prove  a  great  public  benefit 


[We  do  not  agree  with  our  respected  correspondent  in  the  general  view 
which  he  takes  of  Circuit  Courts.  Undoubtedly  many  of  the  defects  which 
he  points  out  may  be  corrected,  and  could  not  fail  to  be  corrected,  if  Circuit 
Courts  were  not  starved  down  to  the  lowest  point  in  respect  to  work,  and 
their  true  functions  taken  from  them.  The  error  of  our  correspondent  con- 
sists, we  believe,  in  looking  (as  too  many  law  reformers  do)  at  a  single 
depwtment  of  the  administration  of  the  law,  instead  of  regarding  each 
branch  of  our  legal  system  as  a  part  of  one  organic  whole.  Perhaps  what  we 
mean  will  be  most  simply  explained  by  glancing  seriatim  at  the  various 
points  dealt  with  in  the  preceding  letter. 

1.  Circuit  Court  law,  though  a  wonderfully  sound  commodity  when  all 
things  are  considered,  is  certainly  not  the  kind  of  law  of  which  Reports 
ought  to  be  made,  if  it  were  only  because  it  is  enunciated  by  a  single  judge 
on  the  spur  of  the  moment  In  the  nature  of  things,  a  Circuit  decision  is 
no  better  than  an  obiter  didum.  Circuits,  however,  are  not  intended  so 
much  for  the  determination  of  law,  as  for  the  ascertainment  of  facts.  It 
is  only  in  one  out  of  fifty  cases  that  any  really  difficult  question  of  law 
arises;  and  the  judge  who  doubts  ought  to  certify  the  case  to  the  High 
Ooort;  or  rather,  as  certification  may  often  be  a  penalty  on  a  prisoner,  a 
power  should  be  given  of  reserving  points  of  law  for  the  determination  of 
the  High  Court  Indeed,  any  wise  and  large  reform  of  our  legal  system 
must,  as  we  have  pointed  out  elsewhere,  include  the  transference  to  the 
Circuits  of  a  large  proportion  of  proofs  and  jury  trials  in  civil  cases. 

2.  The  bustle  and  hurry  of  a  Circuit  may  well  be  considered  an  argument 
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Agninst  the  iustitution,  eren  as  an  iDstrament  for  the  inyeBtigation  of  facta. 
But  that  harry  is  not  inseparable  from  the  system.  We  do  not  think  that 
it  is  always  found  even  in  the  existing  state  of  things.  We  have  a  natural 
reluctance  to  criticise  the  conduct  of  functionaries  so  dignified,  and  in 
general  so  blameless,  as  our  Supreme  Judges,  but  it  is  not  an  unfrequent 
observation  in  the  purlieus  of  Circuit  Courts  that  one  or  two  Lords  of 
Justiciary,  being  in  a  hurry  to  get  home,  therefore  unduly  press  forward  the 
business;  and  it  is  to  be  &ar^  that  the  Advocates-Depute  (if  there  are 
Buch)  who,  as  our  correspondent  says,  "  starve  their  cases  in  the  proo^**  are 
too  amenable  to  the  influence  of  the  Judge  with  whom  they  travel  and  dine. 
If  Circuit  Courts  had  (to  use  a  phrase  which  has  now  become  dassical)  *^an 
adequate  function  to  perform,**  if  there  were  a  considerable  amount  of  civil 
business  to  be  despatched  as  a  matter  of  course  at  each  Circuit  town.  Judges 
and  Counsel  would  make  up  their  minds  to  go  deliberately  through  the 
work,  and  to  bear  with  patience  their  absence  from  their  penates  and  their 
trim  gardens  until  its  due  completion.  Life  in  an  inn,  however,  at  a  Circuit 
town  is  not  always  pleasant;  and,  strongly  as  the  domestic  {Sections  are 
developed  in  many  legal  dignitaries,  it  is  possible  that  a  more  anxious  yico- 
vision  by  Covemment  for  tiie  comfort  of  Judges  on  Circuit  might  prove 
not  only  just  but  expedient  In  England  the  Court  is  entertained  by  the 
High  Sheriff  at  his  own  mansion,  and  at  Liverpool,  we  believe,  in  a  magni- 
ficent house  provided  as  Judges'  Lodgings  by  the  municipality.  If  two 
or  three  Judges  of  the  Court  of  Session  will  sit  in  Glasgow  for  a  fortnight, 
four  times  a-year,  to  try  questions  of  fact,  the  corporation  of  that  dty  will 
no  doubt  gladly  provide  them  with  a  splendid  palace  in  the  Park. 

3.  The  want  of  business  for  Circuit  Judges  is  an  objection  to  the  system 
which  would  be  sufficiently  removed  by  the  alterations  already  refened  to. 
Some  change  in  the  Circuit  arrangements  is  also  desirable,  as  we  have 
pointed  out  repeatedly  in  regard  to  Inverary  Circuit 

4.  We  desiderate  stronger  grounds  for  the  extension  of  the  Sheriff's 
power  in  passing  sentences  than  any  which  our  correspondent  has  stated. 
He  seems  still  to  believe  in  the  theory,  against  which  a  strong  reaction  is 
now  setting  in,  that  the  Supreme  Courts  are  to  be  starved  in  order  to  pro- 
vide work  for  the  local  tribunals.  The  tendency  of  such  a  policy  is  to 
take  away  the  efficiency,  and,  in  the  course  of  time,  the  existence  of  the 
Supreme  Court,  which  must  be  followed,  after  the  lapse  of  some  time,  by 
inefficiency  and  abuses  in  the  local  Courts  which  are  supervised  by  it,  and 
the  gradual  growth  (which  has  already  begun)  of  differing  systems  of  law 
in  every  Sheriffdom.  We  need  not  suggest  that  in  all  sdiemes  of  reform 
it  is  the  public  interest  which  is  to  be  regarded,  and  not  that  of  particular 
classes  of  lawyers;  and  however  much  the  public  may  desire  to  reform  the 
Supreme  Courts,  it  has  as  yet  no  such  excessive  confidence  in  inferior 
judicatories  as  to  be  content  to  do  without  the  former. 

5.  We  substantially  agree  with  our  respected  correspondent  in  the  pro- 
posal for  the  introduction  of  pleading  diets  for  prisoners  indicted  for  the 
Court  of  Justiciary.  We  have  nothing  to  add  to  what  he  has  so  well  said 
on  this  subject. 

Our  correspondent  deals  entirely  with  Circuit  Courts,  and  omits  alto- 
gether to  notice  the  most  important  of  all  reforms  required  in  the  Justiciary 
Court — the  abolition  of  the  enormous  taxes  on  suitors  which  are  now 
levied  in  the  form  of  fees  to  officials  in  every  case  of  appeal  from  the 
judgment  of  an  inferior  criminal  tribunal     We  have  often  insisted  on  the 
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necessity  of  abolishing  such  fees  and  introdacing  a  cheap  and  simple  form 
of  appeal,  so  that  the  Coart  might  be  in  some  degree  a  corrector  of  the 
mistakes  of  Sherifi^  and  Police  Magistrates,  and  a  restraint  on  the  ferocity 
of  game  preserving  Joatices.  Bat  this  subject  is  too  important  to  be 
tre^ed  of  at  the  end  of  an  incidental  note.] 


SOME  SHEBIFF  OOUBT  BE70RMS. 

ScR,— As  the  auestion  of  Sheriff  Court  Rafonn  ig  at  present  exciting  moch  interest 
both  in  the  l^gal  profession  and  in  the  community  generally,  and  there  is  in  oonseqoenoe 
evvj  probability  of  extensiye  and  important  clianges  being  introduoed  ere  long  into 
the  praaent  •ystem,  I  venture  to  call  attention  to  one  or  two  points  in  oar  present 
{iraotioe  which  appear  to  require  amendment. 

One  of  these  is,  that  the  Sheriff-Clerks  in  several  counties  at  present  refuse  to  allow 
agents  who  practice  in  the  Sheriff  Courts,  but  do  not  reside  in  the  county  towns,  either 
to  lodge  or  borrow  papers,  or,  indeed,  to  correspond  at  all  about  depending  causes, 
eioept  throiq^  the  medium  of  another  agent  who  may  happen  to  reside  in  the  Qounty 
town.  This  oreatss,  of  course,  a  double  agency,  and  consequently  unnecessary  addi- 
tional ezpenae  and  trouble,  besides  frequently  delay  also.  When  country  agents  are 
already  allowed  to  correspond  directly  with  the  Record  and  other  offices  in  Edinburgh 
withoat  the  intervention  of  an  agent  there,  it  seems  anomalous,  if  not  absurd,  that  they 
■hoold  not  be  allowed  a  similar  privilege  as  regards  officials  at  a  county  town,  perhaps 
not  ten  miles  distant  in  some  instances.  This  appears  the  more  inconsistent  when  it  is 
oonaidered  that  one  of  the  prominent  proposals  in  the  forthcoming  reforms  is  to  place 
all  practitioners  on  one  footing  throughout  the  country,  and  to  allow  them  to  practise 
in  the  Supreme  and  other  Courts  witiiout  distinction. 

The  other  grievance  to  which  I  refer  is  the  practice  of  some  Sheriff-Clerks,  in  audit- 
ing accounts  of  expenses,  to  refuse  agents  not  resident  in  the  county  towns  their  tra- 
vdUing  expenses  and  other  necessary  outlay  incurred  in  attending  the  Courts. 

I  bdieve  that  in  some  counties  neither  of  these  grievances  exist;  but  the  same  mlee 
ought  to  be  made  imperative  in  all  the  counties.  At  present  many  practitioners  are 
thereby  put  on  an  uneqaal  looting  with  their  professional  brethren;  no  such  distinc* 
tions  or  lestriotions  exist  in  any  other  profession  that  I  am  aware  of.  The  enforcing 
of  them  lUmoat  looks  as  if  some  parties  wished  to  preserve  an  undue  preference  and 
monopoly  in  &voar  of  the  proonraion  at  the  seat  of  the  Courts,  for  which  no  legitimate 
roaion  ezista. 

I  hope,  therefore,  that  the  Lord  Advocate  and  others  interested  in  the  oanse  of 
Swiff  Court  Reform  will  keep  these  points  in  view  when  they  come  to  deal  with  the 
nibjeet— I  am,  Sis,  your  obedient  Servant,  SOLICITOR. 


JUSTICE  OF  PEACE  SMALL  DEBT  ACT. 

SfB, — ^Referriog  to  the  letter  in  the  JoumcU  of  February  under  this  title,  I  beg  the  favour 
o<  stating  in  your  valuable  pages  an  opinion  to  the  opposite  effect,  by  another  Sheriff 
CoDtt  practitioner,  and  who  am  also  the  acting'  depute  J.P.  Clerk  in  the  district  Court 

The  chief  ground  upon  which  I  give  this  opinion  is  because  the  J.P.  Courts  afford  a 
nore  expedidons  and  cheap  tribunal  for  the  recovery  of  small  debts  than  the  Sheriffi' 
do.  The  latter  aro  held  in  the  districts  of  counties  at  long  intervals,  varying  from  two 
to  foor  months,  with  a  very  few  cases  of  an  interval  of  oae  month.  In  the  district  to 
which  I  refer  there  are  three  Circuit  SmaU  Debt  Sheriff  Courts  in  the  year,  whereas 
Um  J.P.  Courts  have  been  held  monthly,  thus  making  recovery  in  the  latter  much  more 
expeditious,  and  at  the  same  time  somewhat  cheaper;  and  as  regards  the  administration 
of  jasUoe,  the  Utter  are  as  much  esteemed  by  the  public,  accox^g  to  my  experience, 
Mtheiimner. 

It  would  be  a  boon  to  the  public  to  have  the  jurisdiction  of  the  Justices  extended  in 
Kgaid  to  small  debts.  Were  the  limit  extended  to  say  £12  in  place  of  £5,  the  public 
woald  have  the  choice  of  two  Courts;  and  as  the  J.P.  Courts  bring  speedy  and  cheap 
justice  to  every  man's  door,  besides  being  administered  '*  agreeable  to  equity  and  good 
oomcieaoe,*'  they  would  be  much  more  resorted  to,  and  lenen  present  evils. 

No  doubt  some  of  the  machinery  of  the  existing  J.P.  SmaU  Debt  Act,  which  was  passed 
ia  1825,  will  admit  of  improvement,  and  your  oorrespondent  has  named  some  of  the 
parts.  But  we  do  not  day  a  useful  institution  any  more  than  a  man  because  he  \m 
imperfect— J. 
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|[oies  0f  Casts. 

COURT   OP   SESSION. 
(^Reported  by  William  Guihrie  and  William  Madtinioth,  EiquireSy  Adfooaia.) 

FIRST  DIVISION. 
AiEMAN  V.  AiEMAi7*s  TfiuSTSBS. — Jan.  24. 

Befgrenee  to  OatA^— Action  by  William  Aikman,  against  truatees  of  his 
fother,  John  Aikman.  Pursuer,  inter  alia,  sought  for  arrears  of  wages 
alleged  due  to  him  for  assisting  his  father  in  business,  aud  also  for  damages 
on  account  of  defirs.  having  fuled  to  keep  a  certain  drain  in  repair,  ^e 
action  was  raised  in  1865;  and  after  some  procedure,  defrs.  obtained  absol- 
yitor  from  the  whole  conclusions,  with  expenses.  Decree  for  taxed  expenses 
was  pronounced  on  the  11th  instant  Pursuer  now  proposed  to  refer  the 
whole  cause  to  the  oath  of  the  trustees  of  his  father.  Defrs.  maintained 
that  if  this  reference  was  sustained,  it  should  be  done  only  on  payment  or 
consignation  of  the  expenses  for  which  they  had  obtained  decree;  that  the 
reference  was  only  proposed  in  order  to  cause  delay,  and  that  there  was  a 
danger  of  their  not  recovering  their  expense& 

Held,  a  matter  in  the  discretion  of  the  Court,  and  that,  in  the  dream- 
stances,  the  reference  diould  be  allowed  only  on  condition  of  consignation 
within  eight  days.  The  Court  had  power  to  attach  what  conditions  they 
thought  fit;  and  if  they  had  thought  the  party  was  making  an  unfiur  use 
of  the  reference,  they  had  power  to  refuse  idtogether. 

Act. — Pattiaon,      Agent — W,    Mackersy,    W.S, AU, — Marshall, 

Agents — Mackenzie,  Innes,  &  Logan,  W,S. 

EaSL  of  ZsTLAin)  V.  THE  OlOVEBS'  lN€X)BP0nATI0N  OF  PbBTH-— /oil.   31. 

Salmon  Fishing — Medium  FUum — Shifting  Bank  in  Alveiu, — Action  at 
the  instance  of  the  Earl  of  Zetland,  proprietor  of  the  barony  of  Balmbreich, 
against  the  Glovers*  Incorporation  of  Perth,  proprietors  of  Seaside,  in  Perth. 
The  pursuer's  lands  are  on  the  north  bank  of  the  Firth  of  Tay,  defr.*8 
lands  on  the  south  bank.  Pursuer  sought  declarator  that  he  had  right  to 
fish  for  salmon  and  other  fish  in  the  Tay  ex  adverso  of  his  lands,  so  far  as 
the  centre  of  the  stream,  including  the  right  to  fish  from  the  bank  called 
'<  Eppie*8  Taes,"  and  that  defrs.  haid  no  right  to  fish  on  the  south  of  the 
centre  of  the  stream;  and  interdict  against  defrs.  fishing  on  any  part  of 
Eppie's  Taes  Bank.  The  L.  0.  (Jerviswoode)  after  a  proof,  found  as 
matter  of  fact — (1)  That  the  pursuer  and  his  authors  have,  in  virtue  of 
their  titles,  for  forty  years  and  upwards,  exercised  a  right  of  fishing  for 
salmon  in  the  Tay,  ex  adverso  of  their  lands  on  the  south  side  of  the  river, 
to  the  medium  flum  as  that  exists  at  low  water;  (2)  That  defrs.  have 
exercised  a  similar  right  ex  adverso  of  Seaside;  (3)  That  within  the  channel 
of  the  river  the  Eppie's  Taes  Bank  has  existed  for  more  than  forty  years,  is 
covered  by  the  tide  at  high  water,  and  at  low  water  shows  itself  wiUiin  the 
bed  of  the  freshwater  stream;  (4)  That  the  bank  is  not,  and  has  not  been, 
stationary,  and  since  1838  has  been  carried  down  the  stream  and  nearer  the 
southern  bank ;  (5)  That  at  present  the  bank  lies  somewhat  to  pursuer's 
side  of  the  mediumJUum  at  low  water,  and  partly  to  defir.'s  side ;  and  (6)  Hat 
for  forty  years,  and  from  time  immemoriid  prior  to  the  date  of  the  present 
process,  defrs.^  or  those  in  their  right|  have  been  in  use  to  fish  from  the 
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bank  when  not  covered  by  the  tida  In  point  of  law,  the  L  O.  found  that 
the  hanky  not  being  stationaiy,  cannot  be  dealt  with  as  capable  of  permanent 
appropriation  by  the  riparian  proprietors,  bat  must  be  dealt  with  as  being 
within  the  river,  the  fishing  of  or  from  which  is  to  be  divided  so  as  to 
afford  the  proprietors  on  either  side  the  right  of  fishing  to  the  medium  JUum; 
and  that  pursuer  has  right  to  fish  from  his  side  as  far  as  the  centre  of 
the  stream,  including  Eppie's  Taes  Bank,  in  so  fiir  as  the  same  is  situated 
to  the  southward  of  the  centre  of  the  river,  and  that  defrs.  had  no  right  to 
fish  south  of  the  centre  of  the  stream;  interdicted,  etc.  The  L.  O.  cited 
L  Graff  v.  Mag.  of  Perth,  30th  March,  1757, 1  C.  S.  and  P.  645;  Wedder- 
bum  V.  Faterson,  22d  March,  1864,  2  MT.  902.     Both  parties  redaimed. 

Lord  CuBRiEHiLL — Pursuer's  titles  contsun  expressions  which,  with 
possession,  give  him  right  to  the  salmon  fishings.     Defrs.  have  also  pro- 
duced their  titles;  and  though  some  question  was  raised  as  to  their  right 
— ^which  was  granted  not  by  the  Crown,  but  by  a  subject — I  am  of  opinion, 
on  the  authority  of  Sindair  v.  Murray^  M  14277,  that  they  too  have  a 
good  right  to  the  salmon  fishings  ad  medium  JUum.    The  question,  therefore, 
is  as  to  the  area  in  which  parties  are  entitled  to  exercise  these  rights. 
At  this  place,  the  river  at  high  water  is  from  one  to  two  miles  broad. 
During  ^e  last  twenty  or  thirty  years,  a  natural  operation  has  been  going 
on  in  the  channel  of  the  river.     A  bank  has  been  formed,  and  both 
parties  seem  to  think  that  this  bank  has  altered  the  area  within  which  they 
aie  entitled  to  fish.     The  Earl  stated  that  he  claimed  right  to  fish  from  the 
north  side  of  the  bank,  which  would  have  the  effect  of  throwing  the  medium 
JUum  fsrther  nortL    Defrs.  stated  that.they  claimed  three  different  stretches 
of  the  river — (1)  150  yards  from  the  north  shore  of  the  firth ;  (2)  150  yards 
from  the  north  side  of  the  bank;  and  (3)  150  yards  from  the  south  side  of 
the  bank.    Both  parties  found  their  claims  on  the  theory  that  the  bank  has 
become  part  of  their  land.    In  order  to  determine  these  questions,  consider 
how  matters  stood  before  1838.     Before  that  time  there  had  been  a  bank 
ui  the  river  fietfther  up,  but  it  had  not  come  down  opposite  to  defr.'s  lands, 
ad  it  was  also  farther  towards  the  north  shore.     Tins  bank  seems  to  have 
heen  a  shifting  bank  and  to  have  shifted  down  the  river,  and  a  part  of  it 
has  come  to  be  between  the  lands  of  the  defenders  and  Balmbreich.     It  is 
now  almost  altogether  on  the  south  side  of  the  alveus.     Now  what  is  the 
cfasrsder  of  this  bank)    It  is  not  an  island,  nor  a  piece  of  land  separated 
bom  the  land  on  either  side,  which  would  be  private  property;  nor  is  it 
the  property  of  the  Crown  except  in  so  far  as  it  is  a  part  of  the  alveus  of  a 
oavigsble  river.     It  is  a  mere  accumulation  of  natural  materials  in  the 
alveut,  now  bare  and  again  covered  with  water.    Such  a  change  in  the 
alveus  does  not  affect  the  rights  of  parties  at  alL    Practically,  it  may  pre- 
Tent  the  owner  of  the  land  fishing  from  his  side  of  the  river,  or  it  may  be 
of  advantage  to  him,  but  it  will  not  affect  his  legal  rights.    Parties  are  just 
in  the  position  they  were  in  before  the  bank  was  formed.    It  might  have 
heen  diiSnent  if  the  defrs.  had  proved  forty  years'  exercise  of  the  right  of 
fiihing  from  this  bank.    But  the  bank  was  not  formed  till  1838,  and  no 
ponesskm  oould  take  place  before  the  bank  was  formed. 

The  other  Judges  concurred. 

The  L  O.'a  interlocutor  adhered  to^  except  the  nxth  finding,  which  re* 
fared  to  defr&*  having  been  in  use  to  fish  from  the  bank  for  forty  years; 
and  a  qnajification  was  added,  so  that  the  declaratory  findings  should  only 
H^ly  to  the  existing  state  of  the  river. 

AcL^Advoeaiui,  FroMcr.    AgentiS.  O.  A  S.  Dickaon,  W.S. AlL^ 

SoL-Otn.  Millar,  Jmimn,  Oloag.    Agmi^T.  Banken,  S.S.C. 
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M'Nkil  v.  Cabeuthebs. — FA.  1. 

Slander-^Rdevancy, — M'Neil,  a  miller  at  Crossmichael,  brou^^t  this  action 
of  damages  for  slander  against  a  farmer^  averring  that  on  two  occasions  defr. 
had  stated  to  different  parties  "  that  he  had  delivered  to  pnTsner,  not  37 
bushels,  but  47  bushels  of  com;  and  the  pursuer  had  failed  to  account  for 
10  of  these  bushels,  and  that  he  would  force  him  to  account  for  the  10 
bushels  before  the  Sheriff,"  or  had  used  words  of  a  like  import,  etc.  The 
L.  0.  (Barcaple)  reported  the  case  on  issues,  indicating  an  opinion  in  &voar 
of  the  defr.'s  plea,  that  there  was  no  relevant  case.  Action  dismissed  as 
irrelevant  The  statement  made  by  defr.  was  not  in  itself  slanderous.  It 
might,  perhaps,  have  been  made  relevant  by  innuendo^  but  there  was  no 
innuendo  on  record. 

Act,—W.  N.  M'Laren.     Agent— J.  M.  M'Queen,  S.S£. AlLSd- 

Oen.  Millar,  Soott.    Ageni-^W,  S,  Stuart,  S.S.C. . 

Bbidob  of  AujlS  Water  Co.  v.  Alexandeb. — Feb.  4. 

Landa  Clauses  Act — Poaession — IrUerdiet — Notarial  Instrument — When 
the  case  was  beforo  the  Court  on  Jan.  16,  ante  p.  104,  the  advocator's 
pleas  except  one  were  repelled,  and  the  case  continued,  for  parties  to  state  bow 
they  proposed  to  ascertain  the  facts  on  which  that  plea  was  rested.  That 
plea  (which  was  that  the  respondent  had  consented  to  the  advocators*  entry 
on  the  subjects  in  question)  was  now  abandoned;  but  advrs.  lodged  a 
minute  stating  that  they  had  ezpede  a  notarial  instrument  as  required  by 
the  Lands  Clauses  Act,  s.  76,  and  therefore  craving  that  the  interdict  should 
now  be  recalled,  in  respect  of  the  title  thus  acquired. 

Lord  Fbesidbnt  said  the  Court  had  now  to  consider  what  was  the  effect 
of  this  under  the  statute;  for  if  under  the  present  state  of  circumstances, 
the  interdict  ought  not  to  have  been  granted,  it  ought  now  to  be  recalled. 
The  statute,  after  setting  forth  the  procedure  in  depositing  the  price  and 
expeding  the  notarial  instrument,  said  (s.  76), "  and  thereupon  all  the  estate 
and  interest  in  such  lands  of  the  parties  for  whose  use,  and  in  respect 
whereof  such  purchase-money  or  compensation  shall  have  been  deposited, 
shall  vest  absolutely  in  the  promoters  of  the  undertaking;  and  as  against 
such  parties  they  shall  be  entitled  to  immediate  possession  of  such  lands, 
and  such  instrument  being  registered  in  the  Begister  of  Sasines  in  manner 
herein-after  directed,  in  regard  to  conveyances  of  lands,  shall  have  the  same 
effect  as  a  conveyance  so  registered."  The  notarial  instrument  here  had  not 
yet  been  registered,  and  had  not  the  effect  of  a  feudal  title;  but  it  vested 
the  lands  in  the  company,  and  entitled  them  to  immediate  possession  as  in 
a  question  with  Sir  James.  When  the  interdict  had  been  granted,  however, 
there  was  nothing  having  the  effect  of  vesting  the  right  to  the  lands  in 
advrs.  It  was  said,  however,  that,  notwithstanding  this  change  of  circum- 
stances, the  interdict  should  not  be  recalled,  because  respt  consented  that 
it  should  not  prevent  the  company  from  now  asking  the  Sheriff  under  & 
89,  to  judge  whether  they  were  now  entitled  to  possession.  There  should, 
however,  be  no  qualification  in  the  recal  of  the  interdict.  The  company 
was  in  a  position  in  which  the  statute  declares  them  entitled  to  immediate 
possession.  He  gave  no  opinion  as  to  the  steps  required  in  order  to  get 
possession,  whether  under  s.  89,  or  viafacU,  or  by  any  other  judicial  warrant 
Certainly  no  Court  was  entitled  to  interpose  an  interdict  between  a  party 
and  the  rights  to  which  the  statute  declared  him  to  be  entitled. 

The  other  Judges  concurred,  Lord  Deas  intimating  that  he  did  not  Qnde^ 
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stand  the  jadgment  to  affect  tiio  qnestion  what  the  legal  rights  of  parties 
are,  bat  simply  to  proceed  on  the  footing  that,  in  consequence  of  what  had 
taken  place,  the  Court  was  not  in  a  position  to  declare  the  interdict  per- 
petuaL 

AeL—Taung,  Burnet    Agent-- A.  J.  Dickton,  S.S.C. AlL^Gifford, 

MacdanaUL    AgenU — H,  A  A.  Inglk,  W.S. 

M'LsoD  V.  Leslie. — Feb,  5, 

Marriage  Contract — Frtnnsunk — By  ante-nuptial  articles,  March  4, 1820, 
between  H*  Q.  Leslie,  and  Mrs  Mary  Bamsay  or  Brebner,  Mr  Leslie  bound 
himself  to  convey  the  lands  of  Denlugas  "  to  himself  and  the  heir-male  of 
the  marriage  in  fee;  and  also  to  secure  to  the  younger  children  of  the 
marriage  JCl  6,000.  On  March  20,  1820,  by  post-nuptial  contract,  Mr 
Leslie  disponed  the  lands  to  himself  and  the  heirs-male  of  the  marriage^ 
whom  fSedling,  to  his  own  heirs  and  assignees  whomsoever;  and  further 
bound  "  himself  and  his  heirs  and  successors  whomsoever,  to  pay  £16,000 
to  the  younger  child  or  children  that  may  happen  to  be  procreated  of  this 
marriage,  besides  the  heir  succeeding  to  the  said  lands  and  estate  of 
Denlugas/'  eta  Mr  Leslie  died  1856,  survived  by  his  son,  Captain  Leslie, 
and  his  daughter,  Mary,  who  was  married  to  pursuer  in  Dec,  1854,  and 
died  March  31,  1861,  leaving  three  children.  Mr  Leslie  left  a  trust- 
disposition  and  settlement,  creating  a  provision  of  £5000  in  favour  of 
Mis  M'Leod  and  her  children,  but  this  was  reduced  on  the  ground  of 
death-bed.  Defr.  avers  that  at  that  time  he  did  not  know  of  the  existence 
of  the  marriage  articles  and  post-nuptial  contract.  Afterwards,  Captain 
Leslie  resolved  to  cany  out  his  father^s  intentions  with  regard  to  his  sister, 
and  granted  a  bond  and  disposition  in  security  for  £5000,  whereupon 
pursuer  granted  a  discharge  to  defr.  and  the  late  Mr  Leslie^s  trustees  and 
executors  of  all  that  Mrs  M'Leod  could  claim  from  her  father's  estate. 
pQxsner  now  seeks  payment  of  £16,000,  averring  that  at  the  date  of 
the  discharge  ha  and  his  wife  were  ignorant  of  the  existence  and 
tenor  of  the  ante-nuptial  articles  and  post-nuptial  contract,  and  that  defr. 
and  his  agent,  who  was  one  of  her  Other's  trustees,  were  all  along  aware  of 
their  existence  and  contents,  and  that  at  any  rate  the  only  rights  intended 
to  be  discharged  were  the  claims  of  legitim  and  the  legacy  of  £5000.  On 
May  27, 1865  (3  Macph.,  840),  pursuer  obtamed  a  decree  of  proving  the 
tenor  of  the  said  deeds. 

The  L.  O.  (Jerviswoode)  repelled  the  fifth  plea  for  pursuer,  to  the  effect 
that  defr.  having,  as  his  father's  heir,  succeeded  to,  and  been  infeft  in,  and 
takoi  possession  of  the  estate,  was  bound  by  the  terms  of  his  father's 
marriage-settlements  to  satisfy  the  said  provision  of  £16,000  to  the  younger 
children,  and  sustained  the  second  plea  for  defr.,  that  defr.  was  not  liable 
at  all  under  the  marriage-settiement.  On  a  reclaiming  note  by  pursuer, 
there  was  an  equal  division  of  opinion,  and  the  case  was  re-heard  before 
this  Division,  with  three  Judges  of  the  Second  Division. 

The  Lords  President,  Justice-Clerk,  Curriehill,  Cowan,  Neaves,  and 
Ardmillan  gave  opinions  in  favour  of  pursuer,  holding  that,  in  a  question  inter 
heredei^  the  heir  of  provision  to  the  landed  estate  was  liable  to  the  younger 
childnn,  so  £ir  as  they  were  not  satisfied  from  other  means,  for  the  amount 
of  the  provision  in  Uieir  favour  in  an  ante-nuptial  contract  Lord  Deaa 
vaa  of  a  diffsrent  opinion,  thinking  that  it  was  material  to  see  in  what  way 
defic  becMne  heir  of  provision,  and  that  the  father's  obligation  in  t|ua  case 


168  NOIfeS  OF  CASBB 

was  no  xnoie  oneroiu  as  regards  the  yoanger  children  than  as  regards  defr. 
who  was  called  to  the  succession  by  Uie  same  deed»^  The  words  *'  heir-male 
of  the  marriage"  were  merely  equivalent  to  the  eldest  son,  and  descriptive 
of  a  party  who  was  to  get  something,  not  of  a  liability  to  be  imposed  on 
Mm.  The  judgment  of  the  minority,  his  Lordship  held,  simply  came  to 
this,  that,  in  respect  the  onerous  provision  to  the  eldest  son  was  heritable, 
and  that  to  the  younger  children  was  moveable,  therefore  the  eldest  son 
was  not  made  a  creditor,  but  a  debtor,  under  his  father's  marriage-contract 
They  held  him  a  creditor,  at  all  events,  only  until  the  post-nuptial  deed 
was  executed,  when  he  ceased  to  be  so.  He  (Lord  Deas)  thought  the 
obligation  was  to  give  him  the  enjoyment  of  the  estate;  and  tiiat  the  L  0.*8 
interlocutor,  ordering  the  case  to  be  enrolled  for  further  procedure,  was 
right;  for,  the  parties  standing  on  an  equality  as  to  onerosity,  the  true 
solution  might  be  a  ranking  as  upon  an  insolvent  estate,  and  it  should  be 
ascertained  whether  that  view  could  receive  effect  in  thia  action. 

The  Court  decerned  in  terms  of  the  conclusions  of  the  action. 

Ad. — YouTiffy   Nevay.      Agent — J,    K,    Crawfordy    S,S.C, AU, — 

Decarms,  Lancaster.    Agents — H.  &  A.  Inglis,  W,S, 

JoHNSTONB  Beaitie  V.  Johnstone's  Tbubtebs. — Feb.  7. 

Divorce — ForfeUure  of  Fiwisions  in  Marriage  Contract — Assigtwium. — 
Pursuer,  Mrs  Johnstone  Beattie,  was  married  in  1860  to  Mr  D.  B.  Hope 
Johnstone.  By  ante-nuptial  contract  the  £ftther  of  the  bridegroom  bound 
himself  to  pay  £200  as  an  annuity  during  his  lifetime,  and  the  bride's 
father  settled  an  annuity  of  £100  on  his  daughter,  exclusive  of  the  jus 
maritu  It  was  inter  alia  provided  that  the  trustees,  six  months  after  the 
death  of  the  bride's  father,  were  to  pay  £5000  to  Mr  Johnstone  or  his 
assignees.  Pursuer  obtained  in  1865  decree  of  divorce  against  her  husband 
on  tiie  ground  of  his  adultery.  There  were  no  children.  Li  the  meantime, 
Mr  D.  B.  Hope  Johnstone  had  borrowed  considerable  sums  on  the  security 
of  his  right  to  the  £5000,  and  the  assignations  in  security  were  intimated 
to  the  trustees.  Shortly  after  the  divorce  pursuer  and  her  fiither  executed 
a  deed  of  revocation  of  the  provisions  made  by  them  in  the  marriage  con- 
tract The  question  now  ndsed  was  whether  the  assignees  of  Mr  Johnstone 
are  entitled,  notwithstanding  the  divorce,  to  claim  l^e  £5000.  The  pur- 
suer maintained  that,  as  Mr  D.  B.  Hope  Johnstone's  own  right  in  the  sam 
had  not  vested  till  the  death  of  the  pursuer^s  father,  and  before  that  time 
was  forfeited  by  the  divorce,  the  assignees  could  not  claim  what  Mr  John- 
stone himself  could  not  pretend  any  right  to.  The  L.  0.  (Kinloch)  found 
that  the  validity  of  the  assignations  was  not  affected  by  the  divorce^  and 
that  the  assignees  were  entitied  to  payment;  and,  further,  that,  except  in 
so  fiir  as  concerns  the  interest  of  the  assignees,  the  ante-nuptiid  contract 
was,  in  respect  of  the  decree  of  divorce,  in^ectual  to  vest  any  ri^t  in  the 
said  D.  B.  H.  Johnstone,  or  any  one  deriving  right  £rom  him  in  the  estate 
of  Colonel  Grierson,  or  the  pursuer.  Pursuer  recLiimed  against  thia  judg- 
ment, in  so  &r  as  it  found  ike  assignees  entitled  to  payment 

The  LoBD  PfiEsmxirr — ^The  interlocutor  of  the  Lord  Ordinary  disposes 
of  two  questions — 1st,  Whether  the  decree  of  divorce  forCsited  the  provision 
in  the  contract  in  fnvour  of  the  husband;  and,  3d,  Whether,  assuming  that 
the  provision  was  forfeited,  that  forfeiture  affected  the  rights  of  the  assignees! 
This  last  question  is  the  more  difEicult  of  the  twa  The  assignationa  were 
all  made  .previous  to  the  divorce,  and  previous  to  the  deaUi  of  Colonel 
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QtienoiL  *  It  isimportaxit'to  notice  that  the  piov]8ion''waanotto  oome  into 
effect  till  the  death  of  Colonel  Grienon — could  not  receire  effect  till  then. 
It  was  also  in  some  degree  contingent,  for  it  depends  on  Colonel  Orierson 
leaving  sufficient  means.  It  is  not  a  sum  laid  down  in  consideration  of 
manriagey  nor  is  it  a  proper  tocher,  but  a  donatio  propter  nuptias,  and  must 
be  held  to  be  forfeit^  by  the  guilty  party.  The  second  question  is  more 
difficult  It  appears  that^almost  immediately  after  the  marriage  the  husband 
borrowed  money  on  the  security  of  the  obligation  of  Colonel  Grierson,  and 
it  was  maintained  that  these  assignations  could  not  be  defeated  by  any 
subsequent  act  of  the  husband.  It  is  material  to  attend  to  the  manner  in 
which  this  obligation  was  to  become  payable.  Colonel  Giierson  makes 
over  the  whole  estate  of  which  he  may  be  possessed  in  security  of  this  pro^ 
moD.  The  trustees  are  to  realize  the  estate,  and  to  pay  J^OOO  to  Mr  D. 
R  H.  Johnstone,  or  to  his  assignees  Now,  whether  the  words  **  or  to  his 
assignees*'  were  added  or  not,  Mr  D.  R  H.  Johnstone  was  quite  entitled  to 
assign  his  interest  Every  interest,  however  uncertain,  is  assignable,  and 
the  assignee  becomes  liable  in  all  the  contingencies  to  which  the  assignee  is 
liable.  But  the  words  "  or  to  his  assignees  "  seem  to  be  the  appropriate 
form  of  conveyancing  to  be  used;  and  their  being  so  expressed  will  not  alter 
the  nature  of  the  right  The  right  is  neither  better  nor  worse  for  them. 
The  general  question,  whether,  if  a  provision  be  conceived  in  favour  of  the 
husband,  and  be  assignable,  and  be  assigned,  and  the  husband  afterwards 
be  divorced  for  adultery,  the  assignee's  light  shall  suffer,  is  one  which  has 
never  been  decided  before.  I  am  of  opinion  that  the  forfeiture  of  the  hus- 
band's rights  by  the  divorce  must  affect  his  assignees.  Such  conditions 
don't  require  to  be  expressed  in  a  marriage  contract,  they  are  part  of  the 
pablic  law;  and,  therefore,  any  one  lending  on  the  security  of  a  marriage 
amtract  provision  must  be  expected  to  be  aware  of  them.  If  it  were  not 
so,  the  l^al  rule  that  the  guilty  party  is  to  forfeit  the  provisions  might  be 
ddeated  by  a  party  who  wished  to  commit  adulteiy  assigning  his  provisions. 
I  am  therefore  of  opinion  that  this  provision  was  forfeited  by  the  adultery 
of  the  husband,  and  that  as  completely  as  if  the'  husband  had  been  the 
party  deriving  benefit  firom  the  provision. 

The  other  Judges  concurred,  and  the  L.  O.'s  interlocutor  was  recalled. 
It  was  found  that  the  provision  of  £5000  was  forfeited  by  the  divorce,  and 
de&a.,  the  assignees,  were  found  not  entitled  to  claim  the  £5000. 

Ad. — Fraser,  M*Kie.     Agents — Jardine,  Stoddart,  &  Fraser,  W^S.- 
AU.'^Young,  Oiffbrd.    Agents — Hope  &  Mackay^  W.S. 


SECOND  DIVISION. 

LosD  LoYAT  V.  Magdonblk — Jan,  21. 

Breadi  of  Interdict — Salmon  Fishing, — ^Petition  and  complaint  for  breach 
of  interdict  by  Lord  Lovat  agunst  Macdonell  of  Motar.  Some  time  since 
Lord  Lovat  craved  interdict  against  Macdonell  fishing  for  salmon  in  any 
porttoD  of  the  river  Morar,  which  separates  their  properties.  After  prooi^ 
the  L,  O.  found  that  Lord  Lovat  had,  in  virtue  of  titles  and  possession,  a 
right  to  fish  for  salmon  in  the  Morar  ex  adiferso  of  his  lands  of  North 
Hour,  and  t^at  Mr  Maodonell  had  no  title  to  fish  fof  salmon  in  the  said 
river  ex  adurem  of  his  lands;  and  in  respect  of  these  findings,  granted  inter- 
diet  as  craved.  Mr  Maodonell  acquiesced,  but  shortly  after  obtained  from 
titt  Crown  a  lease  of  the  salmon  fishings  ex  adverao  of  his  lands;  and  in 
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virtoe  of  this  lease,  he  ooniiiiaed  his  fishing  as  before  the  ioteidict^  and  off 
at  least  one  ocscasion  drew  his  nets  on  the  northern  side  of  the  river.  Lord 
Lovat  complaioed  of  these  proceedings  as  a  breach  of  interdict 

The  Court  found  that,  Mr  Macdonell  having  acquired  a  prima  fade  good 
title  to  the  fishings  in  question  from  the  Crown  subsequent  to  the  date  of 
the  interdict,  his  possession  under  that  title  was  not  a  breach  of  the  inter- 
dict, or,  if  it  was,  it  was  a  justifiable  breach.  This  was  different  from  an 
interim  interdict  in  a  depending  process,  which  could  easily  be  recalled,  and 
which  therefore  a  party,  before  violating,  should  perhaps  always  get  reealled 
in  point  of  form;  but  while  this  was  so,  it  was  a  different  question  how  &r 
under  the  Crown's  lease  there  was  a  right  to  fish  from  the  North  Morar 
side,  or  land  fish  or  draw  nets  on  that  side  of  the  river.  Before  disposing 
of  that  question,  it  would  be  necessary  to  have  a  specific  condescendence 
from  oomplr.  of  the  acts  oi  this  description  of  which  he  complained. 
Except  to  this  extent,  petition  and  complaint  refused. 

Ad, — Clark,  Butherfurd.  A^nis — OUmm-Craig,  Daisfidy  d  Brodies^ 
W.S. AU.—Ymng,  Gifford.    Ageni-^W.  MiicMl,  S.S.C. 

Ptn. — Lainq.— Jaw.  30. 

Recal  of  InJMition — Expenses — Dtecharge.'-^The  Parochial  Board  of 
Denny  raised  count  and  reckoning  against  Laing,  for  his  intromissions  as 
Inspector  of  Poor,  from  1845  to  1858.  On  the  dependence  inhibition  was 
used  After  a  remit  to  an  accountant,  the  L.  0.  (Kinloch),  23d  Jan.,  1867, 
found  defr.  entitled  to  absolvitor,  and,  after  taxation  of  expenses,  (20tiL 
March,  1 867)  assoilzied  and  decerned  for  expenses.  These  jud^ents  haviog 
become  final,  defr.,  applied  to  the  Parochial  Board  for  a  discharge  of  the 
inhibition,  which  the  Board  refused  to  grant,  except  at  his  expense.  He 
therefore  presented  this  petition,  praying  the  Court  to  recal  the  inhibition, 
to  grant  warrant  to  the  Keeper  of  the  Hi^gister  to  mark  the  same  as  dia- 
charged  in  the  register,  and  to  find  the  Board  liable  in  the  expenses  of  the 
application.  The  Court,  on  25th  June,  before  answer,  remitted  to  the 
auditor  of  Court  as  a  man  of  business,  to  report  at  whose  expense, 
according  to  the  understanding  and  practice  of  the  profession,  the  proceed- 
ings necessary  to  clear  the  record  of  an  inhibition  used  by  the  pursuer,  on 
the  dependence  of  an  action  in  which  the  defender  has  obtained  decree  of 
absolvitor  with  expenses,  should  be  taken;  and,  in  particular,  to  report  (1) 
Whether  an  extract  of  the  decree  absolvitor,  presented  to  the  keeper  of  the 
register  of  inhibitions,  will  enable  the  defender  to  obtain  the  inhibition  to 
be  scored  on  the  record;  and,  in  that  case,  at  whose  expense  the  necessary 
procedure,  including  the  extracting  of  the  decree,  should  be  taken?  And 
(2)  Whether,  in  the  event  of  the  inhibition  being  discharged  extrajudicially, 
the  expense  of  the  deed  of  discharge,  and  its  presentation  to  the  keeper  of 
the  register,  and  relative  marking  in  the  record,  is  chargeable  against  the 
pursuer  or  defender;  or,  if  not  wholly  payable  by  the  one  or  other,  in  what 
proportion  it  is  chargeable?  The  auditor  presented  an  elaborate  report, 
reviewing  the  cases  on  the  subject  which  the  parties  had  referred  to  as 
illustrating  by  analogy  the  first  question  remitted  to  him,  which  he  under- 
stood to  rdate  to  the  expense  of  a  voluntary  and  extri^udicial  dischaigei 
This,  he  says,  is  so  rare  a  case,  that  there  is  difficulty  in  discovering  anything 
entitled  to  the  name  of  professional  understanding  and  practice;  and  the 
question  may  therefore  be  regarded  as  an  open  one.  On  fnoimining  the 
cases  [E.  Stair,  21  Dec.,  1822,  2  S.  100;  Livingston,  Teb.  21,  182i,  2  & 
611;  mUe,  March  5,  1824,  2  S.  610;  Eyd,  March  4,  1826,  i  8.  S^r, 
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Pedie,  March  11, 18S0,  8  B.  710 j  Sheriff,  Jan.  S2, 1842,  4  D.  453;  Gordon, 
Maj  12,  1827, 5  &  564;  lUnnie,  March  5,  1829,  7  S.  545,]  he  armed  at 
the  conclusioD  that,  except  '*  where  the  use  of  dOigence  was  to  bo  regarded 
as  nimiona  and  oppressire,  or  at  all  events  improper,'*  the  expense  has  been 
thrown  on  the  party  demanding  the  discharge,  beyond  which  the  Court  has 
not  adopted  any  general  rnla  He  then  states  his  own  views  as  to  the 
expense  of  diadiarging  diligence  used  on  the  dependence  of  actiona  He 
says:— <*  The  A.  of  S.  19th  Dec.,  1835, '  in  order  that  the  expense  of  litiga- 
tion may  be  kept  within  proper  and  reascmable  bounds,'  declares  *  that,  in 
taxing  accounts  between  party  and  party,  only  such  expenses  shall  be 
allowed  as  are  absolutely  necessary  for  conducting  it  in  a  proper  manner, 
with  dne  regard  to  economy.'  The  effect  of  tfis  has  been  to  lay  upon 
parties,  successful  in  litigations,  a  very  considerable  portion  of  the  expenses 
incurred  by  them  in  conducting  their  cases;  but,  by  prudent  management, 
litigants  have  the  amount  of  this  burden  to  a  considerable  extent  in  their 
own  power.  The  expense,  however,  which  may  be  laid  upon  a  litigant 
ultimately  successful,  by  the  use  of  diligence  on  the  dependence,  is  altogether 
different  He  cannot  control  such  expense,  which  in  many  instances  forms 
a  considerable  addition  to  the  expenses  not  recoverable  by  him  from  his 
opponent  as  expenses  of  process.  It  is  for  the  consideration  of  the  Court, 
whether  the  use  of  diligence,  on  the  dependence  of  an  action  (while  the 
issue  is  uncertain),  should  not  be  wholly  at  the  risk  of  the  party  availing 
himself  of  the  privilege  which  the  law  gives  him  for  his  security;  and  it 
humbly  appears  to  the  reporter  that  much  uncertainty  and  expense  would 
be  saved  were  it  understood  that,  in  ordinary  cases,  the  expense  of  dis- ' 
charging  diligence  on  the  dependence  of  an  action,  in  which  the  party  using 
such  diligence  is  wholly  unsuccessful,  must  be  borne  by  himself." 

Upon  the  question  whether  an  extract  of  the  decree  absolvitor  authorises 
the  keeper  to  score  the  inhibition  on  the  register,  the  auditor  reports  in  the 
native.  The  keeper  requires  as  his  warrant  a  specific  recal,  either  by  the 
extrajudicial  act  of  the  party  who  used  the  diligence  or  by  a  warrant  of  the 
Court;  reference  in  either  case  being  made  to  the  inhibition  by  the  date  of 
registration.  It  seems  competent  for  the  Court,  when  pronouncing  abBolvitor, 
to  recal  the  diligence,  and  to  grant  warrant  for  scoring  the  inhibition  on 
the  record,  if  moved  to  do  so.  In  this  present  case  no  such  motion  was 
made.  The  reporter  then  refers  to  a  dischai^ge  given  in  by  respts.,  aftet 
the  prssentation  of  this  petition,  and  expresses  an  opinion  tiiat  it  was  not 
duly  stamped,  being  written  on  a  receipt-stamp,  instead  of  a  deed-stamp  of 
35a  Many  discharges  so  written  are  recorded,  the  keeper  not  regarding  it 
as  his  duty  to  consider  the  sufficiency  of  the  stamp. 

The  report  having  been  lodged,  respta  withdrew  their  opposition;  and 
socordingly,  in  respect  of  no  appearance,  the  Court  recalled  the  inhibition, 
with  expenses  as  craved. 

AeL—MaeUan.     Agent^MUler,    S.S.C. AIL— Scott.      Agentr^W. 

Woikenpoon,  SS.C. 

WnsoN  V.  Magistrates  of  Musselbvbgh. — Jan.  SO. 

Declarator  by  Misa  Ma^aret  Wilson  against  the  Magistratee  of  Mnssel- 
bai]^  that  d^ra  were  bound  to  free  and  relieve  pursuer  of  all  cess^ 
numstera'  stipend,  and  all  other  public  burdens  whatever,  payable  or  which 
might  be  demanded  furth  of  the  lands  of  Olivebank  held  by  her,  and  feued 
bm  the  bnigh;  and  also  to  have  defrs.  decerned  to  pay  £337  10a  3d,  the 
ttMonl  of  puUic  burdena  paid  by  her  and  her  predeoessors  from  YfhkUL 
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1843  to  Whits.  1866.  By  feo  contract,  dated  1765,  the  Magistrates  of 
Mnsselbnigh  feaed  to  pursuer's  author  the  lands  of  Oliyebank  for  the  yeariy 
fen-duty  of  £22  4s.  It  contained  a  provision  that  the  feu-duty  should  be 
"  in  full  of  all  cess,  ministers*  stipends,  and  all  other  public  burdens  what- 
ever,  payable  or  which  may  be  claimed  or  demanded  furth  of  the  said  lands 
hereby  feued;  of  all  which  the  said  magistrates  and  treasurer,  for  themselves 
and  in  name  foresaid,  bind  and  oblige  themselves  and  their  successors  in 
ofiBce  to  indemnify,  free,  and  relieve  the  feuar  and  his  foresaids  in  aQ  time 
coming."  Defrs.  maintamed  that  this  obligation  only  applied  to  public  baidena 
imposed  in  virtue  of  laws  existing  at  the  date  of  the  contract;  and  the  L. 
O.  (Kinloch)  gave  effect  to  that  contention.  Pursuer  reclaimed;  but  the 
Court  adhered  to  the  principle  of  the  L.  O.'s  judgment,  holding  the  same 
to  be  settled  by  Scoti  v.  Edmund,  12  D.  1077. 

AcL — Clark^  John  Hunter,  AgenU — Mcrion,  WhiUhead,  Jk  Oreig,  W,S. 
AIL — Oifbrdy  Aiker.    AgenU — PaUnon  4s  Romame^  W.S* 

M*CuBBU9*s  ExEcuTOBs  V.  Tatt. — Jan,  31. 

Donation --^DeposU-Beceipt  —  Mortis  causa  Donation — Will, — Action 
against  Margaret  Taitp  sometime  housekeeper  to  deceased  John  M'Cubbin, 
concluding  for  delivery  of  deposit-receipts  for  £295  and  £200,  the  posses- 
sion of  defr.  j  and  for  declarator  that  the  rec^pts  and  sums  therein  contamed 
were  the  sole  and  exclusive  property  of  the  said  John  M'Cubbin. 

On  13th  March,  1865,  £295  was  deposited  by  M'Cubbin  in  the  National 
Bank  at  Newton-Stewart,  on  a  deposit-receipt  bearing  the  sum  to  have  been 
received  from  Mr  John  M'Cubliln  and  Margaret  Tait,  both  Newton-Stew- 
art^*' and  to  be  "  payable  to  either,  or  to  the  survivor."  This  was  renewed 
in  the  same  terms  in  Sept  following.  On  7th  Dec,  1865,  a  second  deposit- 
receipt  was  taken  by  M'Cubbin,  bearing  that  £200  had  been  "received 
from  Mr  John  M'Cubbin  for  behoof  of  Margaret  Taitp  his  housekeeper, 
Newton-Stewart'*  Both  deposit-receipts  were  delivered  by  M'Cubbin  to 
defr.,  and  continued  in  her  possession  till  this  action  was  raised.  Fursueis 
contended  (1)  that  the  documents  were  not  habile  to  constitute  a  donation 
in  defr. 'a  &vour,  and  that  there  was  no  proof  that  they  were  intended  to  do 
so;  (2)  that,  in  any  view,  the  deceased  was  at  the  dates  in  question  in  a 
weak  and  facile  state  of  mind,  and  the  donation,  if  a  donation  at  all,  was 
obtained  by  fraud  and  circumvention. 

The  L.  0.  (Kinloch),  after  proof^  assoilded  defr.  The  pursuers  reclaimed. 
(Authorities:  Murray  v.  Tod,  Hume,  274, 1  Murray's  R,  222;  Mikhdl  v. 
Wright,  M.,  8082;  Fyfe  v.  Kedzlie,  9  D.  853;  B.  L.  Co.  v.  Martin,  11  D. 
1004;  S(eron  v.  M'Geoch,  14  D.  25;  Cruickshanks  v.  Oruickshanks,  16  D. 
168;  Barstow  v.  Inglis,  20  D.  230;  Cuihill  v.  Bums,  24  D.  849;  Kennedy 
V.  Bose,  1  MT.,  820;  Morris  v.  Biddick,  5  MT.,  1036).  The  Court  ad- 
hered, holding  that  there  was  no  evidence  of  fraud  or  circumvention,  and 
that,  as  regards  the  form  of  the  transaction,  there  was  enough  in  the  terms 
of  the  deposit-receipts,  and  the  circumstances  connected  with  them,  to 
constitute  a  valid  donation.  It  was  necessary  to  observe  (1)  that  there  was 
delivery  of  the  deposit-receipts  to  defr.;  (2)  that  defr.  had  an  interest  in  the 
receipts,  which  was  expressed  in  gremio  of  the  documents,  and  which,  to  » 
certain  extent,  at  least,  was  immediate  and  unconditional.  These  fiicts  were 
enough  to  establish  that  this  was  just  an  ordinary  gift,  and  distinguished 
the  case  frt>m  that  class  of  cases  where  a  deposit-receipt  in  a  party's  own 
&vour  was  merely  endorsed  to  another  party  who  claimed  its  contents  as  a 
donation.    They  also  distinguished  the  case  from  another  case  which  mi^t 
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oocor— tfaat^  namely,  of  a  party  taking  a  deposit-receipt  in  &¥onr  of  himself 
and  after  Ins  death,  of  another  party  as  substitute.  In  that  case  it  might 
be  said  that  the  substitution  wonid  be  inept,  because,  truly,  it  amounted 
to  a  will,  and  was,  as  such,  insufficient,  except  as  a  nuncupative  will;  but 
here  there  was  an  immediate  interest  conveyed,  and  the  transaction  did  not 
constitute  a  will,  but  a  donation.  It  was  not  necessary  to  decide  the  ques- 
tion whether  the  donation  could  have  been  revoked  by  M'Cubbin  during  his 
life.    It  was  enough  that  there  had  been  jio  attempt  on  his  part  to  do  so. 

Ad, — Sol.-Gen,  MUlar,  Skelton.     Agents — Tods,  Murray,  &  Jamiestm, 
WS. AU. — Advocatus,  Burnet,  Outhrie.   Agent — J9.  /.  Maebrair,  8,8.  C. 

NosTB  Bbitibh  ahd  MsBCANTiLBlNsirKANCE  Co.  V,  Thomboit,  iso, — Feb,  1. 

Juriidictum — Forum  eotwenienS'-'Insurance.'-^MP.  brought  to  determine 
the  rights  of  parties  in  a  policy  of  insurance  for  £500  on  the  life  of  the  late 
John  Fleming.    The  policy  was  claimed  by  (1)  the  trustee  on  Fleming's 
sequestrated  estate,  real  raiser;  and  (2)  the  marriage  contract  trustees  of 
Fleming^s  daughter,  who  reside  in  England,  and  claim  under  an  alleged 
assignment  in  the  marriage  contract    The  nominal  nuser  objected  to  the 
competency  of  the  multiplepoinding,  on  the  ground  that  the  English  Court 
was  the  oiij  forum  e&mpdens  to  tiy  the  question,  or  at  least  the  forum  conr 
reniens,  and  tiiat  an  action  had  becoi  intimated  at  the  instance  of  the  mar- 
riage contract  trustees  against  the  nominal  raisers  in  En^and.    They 
arerred  that  the  policy  was  effected  by  Fleming  with  the  United  Kingdom 
Insurance  Ca,  which  was  domiciled  and  carried  on  business  in  England. 
In  1862,  while  the  policy  was  in  force,  the  business  and  funds  of  that. 
Company  were  transferred  to  the  objectors,  who  are  now  liable  to  pay  the 
nuns  arising  under  the  said  policy,  but  this  obligation  does  not  relieve  the 
U.  E.  Insurance  Company  so  &r  as  the  parties  entitled  to  the  sums  in  the 
policy  are  concerned.    On  14th  Dea,  1866,  objectors  received  at  their  office 
in  London  from  a  solicitor  in  Dublin,  a  copy  of  a  deed  of  assignment  of  said 
policy  in  En^ish  form,  alleged  to  have  been  granted  by  Fleming  on  10th 
Mardi,  1864  to  Acheson  and  Qilldson,  the  parties  called  in  the  tiiird  place 
as  defrs.    Acheson  and  Qilldson  have  lodged  no  claim,  and  have  intimated 
that  they  decline  to  lodge  a  claim  in  this  process,  on  the  ground  that  they 
are  advised  that  they  are  not  bound  to  submit  their  right  to  the  policy  in 
question,  or  the  sums  due  under  it  to  the  law  of  Scotland;  and  further,  that 
tiiey  are  about  to  institute  an  action  against  them  for  payment  of  the  policy 
in  die  English  Courts.     Objectors  cany  on  business  as  an  insurance  com- 
pany in  ^gland,  and  are  subject  to  the  jurisdiction  of  the  English  Courts. 
They  are  ready  and  willing  to  pay  the  whole  sums  due  under  the  policy  to 
parties  entitied  thereta    But  they  are  not  safe  to  pay  under  any  decree 
pronounced  in  this  actbn,  in  the  absence  of  the  actual  holders  of  the  policy, 
and  of  the  parties  said  to  be  interested  in  the  assignment  above-mention^ 
who  are  not  subject  to  the  jurisdiction  of  this  Court    The  policy  libelled 
on  has  not  been  produced  in  prooessw    They  pleaded  that  in  the  drcum* 
stances  the  action  ought  to  be  dismissed,  or  at  least  sisted.    The  proper 
foram  for  trial  of  the  question  of  right  to  the  said  policy  of  insurance  is  in 
En^and,  etc. 

^Hie  L.  O.  (Bareaple)  sustained  the  jurisdiction.  The  Court  adhered, 
under  reservation  of  the  nominal  raisers'  right  hereafter  to  move  to  sist 
process^  iSf  on  the  cavenmstanoea  being  disclosed,  it  should  appear  that 
Eng&sh  Osnrts  were  the  forum  conveniens.  The  &ct  of  the  present  debtors 
bong  domidled  in  Scotland  made  this  Court  tk  forum  campetens,  and  that 
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bising  80,  they  could  not  aiit  process  at  this  stage  on  the  mere  allegailoa 
that  the  questions  raised  were  chiefly  questions  of  English  law.  If  that 
should  appear  in  the  course  of  the  proceedings,  it  would  then  be  for  con- 
sideration what  should  be  done,  but  in  the  meantime  the  aotion  might 
proceed  in  this  Court  as  having  undoubted  jurisdiction. 

Act. — Sol.-Gen,  Miliar^  Kmnear.  Agents — Davidson  &  S^me,  W£,—-^ 
Alt, — Advocatusy  Watson,    Agmt-^Akz,  Cossets,  W,S. 

WaLKEB  V,  COMHING. — Fd).  1. 

Walker,  photographer,  sued  Cumming,  photographer,  for  damages  for 
wrongfully  entering  his  premises  at  Hawick,  and  taking  away  certain 
photographic  materials  in  his  (the  pursuer's)  lawful  possession,  which 
Cumming  alleged  to  have  been  stolen  from  him  by  the  pursuer  and  another. 
The  pursuer  proposed  four  issues: — 1.  A  simple  issue  of  wrongfully  enter- 
ing his  premises,  along  with  the  superintendent  of  police  and  another,  and 
carrying  away  the  articles  ^edfied.  2.  An  issue  of  slander  to  an  inn> 
keeper  and  others,  at  Hawick,  in  the  ordinary  terms.  3.  An  issue  of 
slander  to  Mason,  an  acquaintance  of  both  parties,  at  Galashiels  Railway 
Station.  4.  *'  Whether,  on  various  occasions,  between  the  4th  and  7th  day 
of  May,  1867,  both  inclusive,  and  at  various  places  in  the  city  of  Edinburgh, 
the  defender  did  falsely  and  calumniously  say,  in  presence  of  three  persons 
named,  or  of  one  or  more  of  them,  that  the  pursuer,  in  connection  with  the 
said  Joseph  Laurie  Coz,  was  guilty  of  robbing  him  (the  defender)  of  his 
property ;  or  did  use  words  to  the  same  effect,"  etc. 

Objection  to  the  first  and  second  issues,  that  the  words  "  maliciously 
and  without  probable  cause*'  should  be  inserted — repdted.  Pursuer  did  not 
ask  an  issue  as  to  the  giving  of  information  to  the  police,  in  which  defr. 
certainly  had  a  privilege,  and  would  have  been  entitled  to  have  these  words 
in  the  issue;  but  upon  the  alleged  seizure  of  his  property  without  any 
warrant,  after  this  information  had  been  lodged.  The  act  alleged  against 
defr.  was  quite  consistent  with  a  case  of  wrong  doing  in  which  no  privilege 
existed.  If  the  act  turned  out  to  have  been  done  in  the  course  of  a  justifi- 
able inquiry  into  the  alleged  crime,  that  would  come  out  at  the  trial,  and 
might  have  effect  given  to  it. 

Objected  to  the  third  issue  that,  while  it  was  properly  extracted  from  the 
revised  condescendence,  it  rested  on  a  ground  of  action  materially  different 
from  that  contained  in  the  original  condescendence.  The  original  condes- 
cendence, after  specifjdng  the  slander  set  forth  in  the  second  issue,  merely 
said  as  to  the  act  set  forth  in  the  third  issue,  '*  Further,  on  or  about  the 
said  4th  May,  he  repeated  the  said  slander  at  the  Railway  Station, 
Galashiels,  to  the  said  G.  M"  The  third  issue,  following  the  revised 
condescendence,  was  whether  ''defr.  did  falsely  and  calumniously 
say  he  had  found  out  a  fine  thing  in  connection  with  his  (the 
defr.'s)  place;  that  it  was  no  wonder  he  was  poor,  as  he  had  been  robbed 
for  months;  that  he  had  found  as  much  stuff  in  the  pursuer's  place,  taken 
from  his  (the  defender's)  place,  as  it  had  taken  three  men  to  carry  away; 
that  Coz  was  then  in  jail;  and  that  the  pursuer  would  be  in  that  night; 
meaning  thereby  that  the  pursuer,  along  with  the  said  Joseph  Laurie  Cox, 
had  been  engaged  in  robbing  him,  (the  defender),  and  would  be  criminally 
apprehended  Irhat  evening,"  etc.  Held  that  this  was  a  mere  expansion,  not 
inconsistent  with,  but  explanatory  of,  the  original  article^  and  the  issue 
proposed  allowed. 

Fourth  issue  disallowed.    There  was  no  intimation  as  to  any  o&o 
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putieiikr  phoe  in  Edinburgb,  or  any  oooaaioti.  between  the  4th  and  7tlL 
Majy  when  the  slander  was  uttered;  and  it  was  said  to  be  '<  in  presence  of 
one  or  more,"  not  all,  of  the  persona  named.  It  was  not  within  Innes  v. 
Strnxntion,  and  Sutherland  y.  Boberitan,  referred  to;  for  it  did  not  refer  to 
a  slander  repeated  in  one  place,  such  as  a  yillage,  in  which  the  special  cases 
of  de&mation  set  forth  in  other  issues  have  occurred.  It  was  for  reconsidera- 
tion whether^  in  granting  "general  issues*'  in  future  oases  of  slander,  the 
issue  should  not  embody  a  r^erence  to  the  former  special  instance.  [Autho- 
rities: Fringle  v.  Bremner,  5  MT.  H.  of  L.  55;  Cameron  y.  ffamiltan^ 
Feb.  1,  1856, 18  D.  423;  DaUoi  r.  Mann,  June  14,  1853,  15  D.  746; 
Watiok  y.  Burnet,  Feb.  8,  1862,  24  D.  494;  Bisiei  y.  Ecelet/ldd,  May  21, 
1S64,  2  M'P.  1096;  MaHinr.  M'Lean,  March  7,  1854,  6  D.  981;  Inn^ 
T.  SwanMton,  Dec.  8, 1857, 20  D.  250;  Sutherland  y.  BaberUm,  1866,  n.  r.] 
Ad. — Black,  Guikrie,  Agent — Lindeay  Mackerty,  W,8.^^^AlL^-M<m' 
crif,  Oloaff.    AgenU^Bum,  WiUon,  d:  Oloag,  W.S. 


TEIND  COURT. 
Ptn. — ^Imbie. — Jan.  29. 

Glebe  Zandi  Act  1866,  a  17 — Proeeu, — Application  for  the  sale  of  a 
put  of  a  glebe.  The  minister  of  Penicuik  petitioned  the  Ck>urt  to  pronounce 
decree  of  sale  in  terms  of  the  Act  of  half-an-acre  of  the  glebe  adjoining  the 
churchyard,  which  the  heritors  had  agreed  to  purchase  in  order  to  add  to 
the  churchyard.  Held  that  such  an  application  must  be  made  by  the 
poichasers,  and  that  the  expenses  of  the  sale  must  be  pud  by  themi  and 
^plication  withdrawn. 

AcL-^Ifeavee.    Agent — E,  W.  Carnillan,  S.S.O. 


LANABKSHIRE  SHERIFF  COURT,  QLASOOW.— Sheriff  Bell. 

GnofiLL,  kc.  V.  Ooyxv  Police  Commrs.^— /an.  9. 

General  Police  Act  1862— Pave—Catueway^PrivaieSlreeU.— The  Com- 
missioners had  intimated  to  the  owners  of  property  in  Ibrozholm  their 
intention  to  cause  the  streets  there  ''to  be  properly  leyeUed  and  cause- 
wayed with  ruble  stones,  and  flagged,  and  channelled.*'  The  proprie- 
tors appealed  to  the  Sheriff,  maintaining  that  causewaying  with  ruble 
stones  and  flagging  was  unsuitable  to  the  rural  or  suburban  character  of 
the  locality,  that  no  such  traf&c  existed  there  as  to  call  for  the  streets  and 
footways  being  formed  in  that  way;  and  that  the  works  contemplated  by 
the  CommissionerB  would  involve  greater  expense  than  necessary,  and 
operate  oppressively  on  the  proprietors.  They  suggested  that  the  road- 
wiys  should  be  macadamised,  with  a  raised  footway  properly  bottomed, 
laid  with  ashes,  and  bordered  by  kerb  stones  and  gutters.  It  was  urged 
by  the  Commissioners  that  their  powers  under  the  words  '*pave*'  and 
'^eaoseway"  did  not  comprehend  the  method  of  roadmaking  known  as 
''macadamising.*' 

The  Sheriff  found  that  two  questions  arise  under  this  appeal — 1st, 
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Whether  ihe  CommiHionen  have  any  power  under  the  Act  to  form  the 
streets  in  qnestion  in  the  manner  soggested  by  appts.;  and  2d,  Whether,  if 
they  have  the  power,  it  is  exponent  in  the  exercise  of  a  eonnd  diserelioD 
that  the  streets  should  be  so  formed,  instead  of  in  the  manner  pointed  at 
in  the  notice  which  respts.  hare  issued:  upon  the  first  point,  that  it  is 
agreed  that  the  streets  in  question  fidl  under  the  category  of  **  private 
streets:"  that  S.  150,  applicable  to  such  streets,  enacts  '^that  where  any 
private  street^  or  part  of  a  street,  is  at  the  adoption  of  this  Act  formed  or 
Isid  out,  or  shall  at  any  time  thereafter  be  formed  or  laid  out,  and  Ib  not, 
together  with  the  footways  thereof^  sufficiently  levdled,  paved,  or  cause- 
wayed and  lagged,  to  the  satisfiM^on  of  the  Oommra,it  sludl  be  lawful  for 
the  Oommra  to  cause  any  such  street^  or  part  of  a  street,  and  the  footways 
thereof,  to  be  freed  from  obstructions,  and  to  be  properly  levelled,  paved, 
or  causewayed  and  flagged,  and  channelied  in  such  way  and  with  such 
materials  as  to  them  shall  seem  most  expedient;  and  no  such  street  shall 
be  considered  to  have  been  sufficiently  paved,  or  causewayed  and  flagged, 
unless  the  same  shall  be  completed,  witii  kerb  stones  and  gutters,  to  the 
satisfiustion  of  the  Commrs:"  That  this  enactment  does  not  restrict  respts. 
to  form  the  street  by  having  it  '*  causewayed  with  ruble  stones  and 
flagged:"  That,  as  regards  the  formation  of  '^public  streets,"  and  the 
footways  on  the  mde  thereof,  it  is  expressly  provided  by  Sees.  106  and 
109,  that  the  Commrs.  may  cause  them  to  be  formed  *'  in  such  manner 
and  with  such  materials  as  they  think  fit;"  and  it  cannot  be  presumed  that, 
whilst  this  latitude  ia  given  as  to  the  "  public  streets,"  a  stricter  and  more 
limited  mode  of  formation  was  meant  to  be  enforced  as  to  "private 
streets:"  That  the  words  ^^  paved  or  causewayed,  and  flagged  and  chan- 
nelled," as  used  in  8.  150,  are  not  meant  to  prescribe  a  definite  modus 
operandi,  but  to  give  a  general  power  to  form  the  street  in  the  most 
approved  manner,  or  as  the  words  which  immediately  follow  bear — "  In 
such  way  and  with  such  materials  as  to  them  (the  Commissioners)  shall 
seem  most  expedient:"  That  the  meaning  of  words  used  in  a  statute  may 
be  explained  firom  the  meaning  which  has  been  attached  to  the  same  words 
in  prior  statutes:  That  the  words  *'  pave"  or  **  paving,"  and  "  flagging," 
are  the  technical  words  used  in  giving  power  to  form  streets  in  the  Metro- 
polis Local  Management  Acts,  18th  and  19tb  Vict,  cap.  120;  and  25th  and 
26th  Vict,  cap.  102;  and  these  words  have  always  been  held  to  authorise 
the  constituted  authorities  to  form  streets  either  by  macadamising  or  by 
causewaying;  and  by  the  interpretation  clauses  of  the  latter  statute  it  is 
expressly  declared  that  the  word  " '  pave'  shall  apply  to  and  include  the 
formation  of  the  roadway  or  footing  of  any  street:"  That  in  like  manner 
the  power  given  by  the  Glasgow  Police  Act  1866,  to  the  Commrs.  to 
'<  causeway"  the   streets,  is    declared  by  the  interpretation    clause  to 
*'  include  all  means  in  which  the  carriage-way  or  the  footway  of  a  turnpike 
road,  street,  or  court,  is  or  may  be  constructed  and  maintained:"  That, 
therefore,  respts.  are  not  tied  down  from  adopting,  if  so  advised,  the  sug- 
gestions of  appts.:  Upon  the  second  point,  viz.,  whether  it  is  expedient 
that  the  said  suggestions  should  be  adopted,  that  it  was  moved  by  respts. 
that  they  should  be  allowed  a  short  time  for  consideration:  Allows  six 
days  to  give  in  a  note  stating,  etc.;  reserving  to  hear  parties  further,  if 
necessary,  etc. 

Act— a.  S.  AuM. Alt—W.  M,  Wilson. 
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PEBTHSHIRE  SHEBIFF  COURT.— Sheriffi  Tait  and  Babolay. 

Spbowart  &  Co.  V.  Ross. — Sept  19,  1867. 

Proving  the  tenor — Competency, — In  a  furthcoming  the  arrestee  pleaded 
that,  prior  to  the  pnr.'s  arrestment,  the  common  debtor  had  passed 
a  draft  on  him  for  the  sum  he  was  due,  which  he  paid  to  its  holder. 
He  had  lost  the  documents,  but  ofifered  to  prove  their  tenor.  The 
S.  S.  refosed  to  allow  such  proof,  but  sisted  the  process,  to  allow 
an  action  to  be  brought  in  the  C.  of  S.  He  observed: — "Where 
there  is  an  issno  sent  to  proof  at  large,  it  is  competent  to  prove 
the  tenor  of  a  lost  document  which  forms  merely  a  liuk  in  the  chain  of 
evidence.  But  where  (as  in  the  present  case)  the  matter  admits  only  of 
proof  by  writing,  and  which  writing  either  constitutes  or  discharges  a  claim^ 
then  its  tenor  can  only  be  established  by  formal  decree  of  the  Supreme 
Court "  On  appeal,  the  Sheriff  affirmed.  The  defender  having  failed  to 
institute  such  action,  a  decree  of  furthcoming,  with  expenses,  was  ultimately 
pronounced. 

Act. — Kippen. Alt — Jameson. 

Andbbsok  v.  Collin. — Dec.  13, 1867. 

Further  proof  to  tupply  the  omiaian  of  an  essential  fact. — ^After  debate 
on  proof  in  a  case  of  filiation,  it  was  discovered  that  purs,  had  not 
been  asked  the  question,  and,  of  course,  had  not  sworn  to  the 
paternity.  Her  procurator  moved  to  re-examine  his  client.  The  S.  S. 
allowed  the  examination,  but  found  her  not  entitled  to  the  expenses  thereby 
occasioned.  He  remarked: — ^''The  omission  was  very  unfortunate  and 
serioos;  nevertheless,  it  ought  not  to  be  fatal  to  the  action.  In  one  case 
where  the  birth  of  the  child  was  not  proved  (and  the  omission  was  not  dis- 
covered until  the  case  had  reached  the  Inner  House),  it  was  allowed  to  be 
sappliedj  Lindsay,  26th  January,  1829,  11  Jurist,  272.  In  another  case, 
where  a  whole  month  was  mis-stated  in  the  date  of  the  birth  of  the  child — 
a  discrepancy  most  essential  in  reckoning  the  period  of  gestation — ^the 
Gonrt  nevertheless  disregarded  the  error,  tJiough  it  first  came  out  on  the 
woman's  oath  in  supplement,  Hutchison,  10th  July,  1828,  6  S.  D.  140. 
Many  other  cases  might  be  cited  where,  for  the  ends  of  justice,  further 
proof  was  admitted  i^r  final  judgment — Tait  v.  Davie,  22d  June,  1815, 
F.  C;  Paid,  10th  March,  1832,  10  S.,  481;  ScoU,  Uih  June,  1855,  27 
Jur.,  469.    See  15  Vict,  c.  27,  §  4." 

0^  appeal,  the  Sheriff  affirmed,  observing: — '*It  is  manifest  that  the 
non-examination  of  the  pur&  on  the  fact  of  the  defr.  being  the  father  of  her 
child  (her  averment  as  to  which  was  implied  by  the  very  bringing  of  the 
action  against  him)  was  an  accidental  omission.  The  cases  referred  to  by 
the  S.  &  show  that  such  omissions  or  mistakes  have  not  been  suffered  to 
ddeat  the  ends  of  justice." 

Ad.—Keay. Alt — Skede. 

PERTH  S.  D.  COURT.— Sheriff  Baeclay. 

Hill  v.  Ritchie. — Dec.,  1867. 

Sdoot  Ad — Female  Teacher*s  Accommodation. — The  heritors  of  Til> 
henncdr  resolved  to  increase  the  accommodation  of  the  school-house, 
vul,  at  same  time,  under  24  and  25  Vict,  c.  107,  s.  5,  to  appoint 
a  fifimale  teacher.      One  heritor,  whilst   consenting  to   the   additions 

VOU  ZIL,  XO.  CXXXY.— -MABOH,  1868.  X 
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for  the  male  teacher,  and  the  appointment  of  a  female  teacher,  ob- 
jected to  any  apartments  being  provided  for  her,  because  no  proTinon  to 
that  effect  was  contained  in  the  statute.    To  try  the  question,  this  action 
was  brought  for  the  share  of  the  assessment  effeiring  to  the  female  school 
The  S.  S.,  after  taking  the  case  to  ayizandumy  decerned  against  the  heritor. 
He  issued  Notes  of  his  views  on  the  subject    After  reciting  at  length  the 
various  statutes  for  the  erection  of  parish  schools,  he  observed,  ''  It  is 
doubtless  true  that  the  recent  statute  contains  no  express  provision  for  the 
erection  of  a  separate  school-room  for  the  female  teacher,  but  certainly* 
from  the  whole  scope  of  the  statutes,  and,  above  all,  from  their  declared 
intention,  such  person  must  be  employed,  otherwise  their  enactments  be- 
come a  dead  letter,    A  teacher  without  a  school  wherein  to  teach  would 
nearly  be  as  useless  as  having  no  scholars  to  instruct.     It  is  an  old  and  a 
wise  axiom,  that  where  the  law  has  willed  the  end  it  also  wills  the  means. 
Of  all  statutes  which  demand  a  liberal  interpretation,  those  for  the  sound 
education  of  the  people  ought  to  stand  in  the  first  rank."    (The  Notes  of 
the  S.  &  are  fully  given  in  the  Poor  Law  Magazine,  Jan.  7, 1867. 
AcL — Condie, Alt. — M^Kemie. 

FORFARSHIRE  S.  D.  COURT,  DUNDEE— Sheriff  Smith. 

AsKLiLY  V.  Thomson. — Feb.  4. 

Liability  of  Veterinary  Surgeon — Express  Instructions. — ^The  following 
was  the  judgment  of  the  S.S.  in  this  case: — ^This  is  an  action  for  the  value 
of  a  horse,  which,  having  become  lame,  was  sent  by  pursuer  to  dcfir.,  a 
veterinary  surgeon,  to  be  "fired  and  blistered."     Defr.,  on  examining 
the  animal,  was  of  opinion  that  the  disease  was  so  deep-seated  that  the 
course  prescribed  would  do  no  good,  and  instead  of  acting  as  directed 
inserted  a  seton  in  the  hip  joint    There  is  no  evidence  that  this  treat- 
ment was  improper.      It  wds  not  proved  that  the  opinion  which  defr. 
formed  was  erroneous,  or  his  method  of  procedure  different  from  what  anj 
reasonably  informed  member  of  the  profession  would  have  followed.   Indeed, 
the  evidence  of  the  only  other  professional  witness  rather  proves  the 
contrary.    But  it  is  contended  by  pursuer  that  inasmuch  as  the  horse  ulti- 
mately died,  and  defr.  disregarded  his  instructions,  defr.  is  responsible. 
On  the  question  whether  a  man  of  skill  is,  in  the  exercise  of  his  discretion, 
entitled  to  disregard  the  instructions  of  his  employer,  I  have  formed  a  very 
clear  opinion  against  defr.    Burnet  v.  Clark,  Dea   10,  1771,  M.  8491| 
when  properly  examined,  cannot  be  said  to  establish  the  proposition  set 
forth  in  the  report,  that  where  a  person  in  a  profession  of  skill  adopts 
measures  other  than  those  authorised  he  is  not  liable  for  the  consequences, 
provided  these  measures  are  innocent  and  proper.    At  least,  such  a  doctrine 
was  not  necessary  to  the  decision,  for  the  farrier  gave  the  medicine  ordered 
— ^namely,  nitre — and  only  added  a  small  quantity  of  treacle  to  make  the 
horse  swallow  it    And  the  doctrine  referred  to,  which  is  said  to  have  been 
laid  down  by  some  of  the  Judges  on  the  occasion,  is  irrecondleable  with 
the  later  case  of  Megget  v.  Thomson,  2d  Feb.,  1827,  5  S.  256,  in  which  it 
was  decided  that  an  agent  is  bound  to  attend  to  the  instmctions  giren 
him.    To  the  sam^  effsct  may  be  cited  Fray  v.  Voules,  May  3,  1859, 28 
L.  J.  Q.  B.  232.    No  professional  man  has  a  more  absolute  discretion  ia 
the  conduct  of  business  entrusted  to  him  than  a  law  agent    In  the  absence 
of  express  directions  to  the  contrary,  he  is  entitled  even  to  compromise  the 
suit  which  he  has  been  employed  to  condoctj  but  where  he  is  expiessi} 
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instraetod  not  to  make  a  eompromise  he  is  not  entitled,  aS  was  decided  in 
ihu  last  cas^  to  disregard  the  ivishes  of  his  employer  by  entering  into  a 
compromise.  I  think  this  decision  correctly  expresses  the  law  on  this 
point  The  general  mle  is  expreatum  facit  oessare  taciturn.  If  a  professional 
person  is  called  in  to  give  advice  he  is  entitled  to  do  what  he  considers 
best,  and  he  is  not  liable  in  damages  withont  evidence  of  gross  negligence. 
Bat  when  the  party  consulting  him  says  that  a  particular  course  shall  be 
taken,  his  liberty  of  action  is  gone.  His  advice  is  never  asked  at  all,  and 
no  man  is  entitled  to  force  his  opinion  upon  another.  If,  therefore,  it  had 
been  proved  that  the  death  of  the  horse  was  due  to  defr.'s  conduct,  I 
should  have  had  no  difficulty  in  finding  him  liable.  Bat  there  is  a  failure 
of  evidence  on  this  point  The  horse  did  die  soon  after,  but  I  cannot 
assame  that  he  would  not  have  died  at  any  rate.  On  such  an  important 
point  pursuer  should  have  been  prepared  with  independent  professional 
testimony.  It  is  proved  that  defr.'s  treatment  was  innocent  and  proper, 
thoogh  different  from  what  was  authorized,  and  it  is  not  proved  that  defr. 
caos^  the  death  of  the  horse.  I  shall  not,  therefore,  find  him  liable  in  its 
▼alae.     On  the  other  hand,  defr.'s  claim  for  attendance  will  be  disallowed. 

Dbake  v.  Calbdoniak  Railway  Co. — Feb.  4. 

Carrien^  Act,  1  Will.  IV.,  c.  68. — Action  for  value  of  gold  watch— 
£9 19s  6d — sent  from  Newcastle  on  27th  July  last,  but  which  never  reached 
pursuer.  Preliminary  plea  that  under  the  Act  no  article  of  jewellery  of 
the  value  of  more  than  £10  could  be  sued  for;  and  that  the  present  claim 
was  excluded  by  the  fact  that  pursuer  had  formerly  made  a  claim  for  £14 
for  the  same  matter,  repelled;  and  Jleld  that  although  an  article  might  be 
of  more  value  than  £10,  yet  it  was  to  be  taken  as  of  the  value  sued  for. 

SHERIFF  COURT  OF  LANARKSHIRE,  AIRDRIE.— Sherifis  Bbll 

and  LoGUB. 

MvBBAi^'s  Tfi.  V,  Macfablane. — Fd>.  3. 
Landlord  and  Tenant — Legal  and  Conventumal  Terms — "  Neio^  and  **  Old 
StyU,^ — ^In  a  process  of  sequestration  for  a  half  year's  rent  alleged  to  be 
due  at  Marts.  1867,  and  in  security  of  the  half-year  ending  at  Whits.  1868, 
the  S.S.  sustained  the  defence  that  by  the  lease  payment  was  fixed  at  Mart 
and  Whits.  *'old  style,"  which  were  22d  Nov.  and  26th  May;  and  dismissed 
the  action.  On  appeal  the  Sheriff  adhered,  finding  that  neither  the  Act 
1693,  cap.  24,  which  enacts  that  Idth  May  shall,  in  all  time  coming,  be  the 
term  of  Whits,  in  place  of  the  former  term,  nor  24  Qeo,  II.,  cap.  23,  which 
enacts  that  all  fixed  or  term  days  shall  be  computed  eleven  days  sooner 
than  the  respective  days  whenever  the  same  were  previously  holden  and 
kept,  prohibits  or  makes  it  unlawful  for  parties  to  contract  that  rent  shall 
he  payable  at  the  terms  of  Whits,  and  Marts.  '*  old  style  "  that  is,  eleven 
dajs  later  or  fiirther  on  in  the  months  of  May  and  November  than  fixed  by 
the  said  Acts;  and  as  money  admits  of  any  term  of  payment  upon  which 
pttties  may  agree,  it  is  competent  and  usual  to  stipulate  for  payment  of 
rents  at  what  are  styled  conventional  in  contradistinction  to  le(fal  terms: 
That  the  bankrupt  Murray  stipulated  with  defr.  that  defr.'s  entry  was  to  be 
u  from  and  after  the  old  term  of  Whitsanday,  1867,  and  that  he  was  to 
pay  rent  at  the  two  terms  of  Whits,  and  Marts,  "old  style;'*  that  is,  the  26th 
Uay  and  22d  Nov. ;  these  being  the  dates  of  said  terms  previous  to  the 
mectioa  of  the  Calendar  and  the  introduction  of  "new  style."    (See  Tait's 

/'  Note  «.);  that  punuei's  petition  for  sequestration, 
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which  was  raised  on  12th  Not.  last,  narrates  erroneously  that  the  rents 
under  said  lease  are  payable  at  Marts,  and  Whita,  meaning  thereby  the 
dates  on  which  these  terms  now  fall  by  law,  and  a  warrant  to  sequestrate 
was  obtained  accordingly  on  said  date,  and  sequestration  was  executed  on 
the  13th  Nov.  following:  Therefore,  that  no  rent  was  due  at  said  dates, 
and  the  application  was  premature  and  inept:  adheres,  dismisses,  etc. 

Act. — L,  Cowan,  GUugcw;  Taung,  Coatbridge. Alt. — A.   Y.  Ea$e, 

Airdrie, 

SHEEIFF  COURT  OF  DUMFRIESHIBE.— Sherifis  Napiee  and  Hope. 

Mbnzibs  v.  Tait,  <fec — Dec  9  and  Jan.  16. 

Interdict — Nuisance — Bells  of  Dissenting  Church, — In  this  petition  for 
interdict  by  the  minister  of  the  parish  of  Hoddam  against  the  minister, 
kirk-session,  and  managers  of  the  U.P.  congregation  at  Ecdefechan  in 
that  parish,  the  S.  S.  found  it  proved  that  petr.  has  been  in  the  habit, 
for  upwards  of  thirty  years,  of  teaching  and  superintending  a  Sabbath 
school  in  the  parish  school-house,  in  the  village  of  Ecclefedban,  in  said 
parish,  and  that  the  time  for  conducting  said  school  has.  for  twenfy-five  years 
or  upwards  been  between  the  hours  of  ten  and  half-past  eleven  forenoon: 
That  the  congregation  of  the  United  Presbyterian  Church,  presently  meet- 
ing for  public  worship  in  Ecclefechan,  and  of  which  the  respts.  are  the 
recognised  representatives  or  oflScials^  have  recently  erected  a  new  church  in 
said  village,  situated  thirty  or  forty  yards  from  the  parish  school:  That  about 
the  commencement  of  the  present  year,  a  peal  of  three  bells  was  placed  in 
the  tower  of  said  new  church,  and  that  they  were  chimed  for  the  first  time 
on  Sabbath,  6th  Jan.  last,  and  that  for  about  twelve  minutes,  commencing 
at  a  quarter  before  eleven  forenoon:  That  said  bells  were  chimed  at  the 
same  hour  and  for  about  the  same  period  of  time  on  the  succeeding  Sab- 
baths until  interim  interdict  was  granted — ^viz.,  on  13th,  20th,  and  27th 
Jan.,  and  3d  Feb.,  last — and  that  on  the  four  last  mentioned  Sabbaths  the 
largest  of  the  three  bells  was  tolled  at  ten  o'clock  for  about  five  minutes: 
That  the  said  chiming  of  the  bells  occasioned  some  inconvenience  and  dis- 
traction to  petr.  and  the  other  teachers  in  the  parish  Sabbath  school,  and  to 
the  scholars,  especially  when  petr.  was  addressing  and  examining  the 
whole  of  the  scholars  in  a  united  class:  That  the  bells  were  rung  bona-Jidt 
for  the  purpose  of  summoning  the  congregation  to  church,  and  that  to  a 
reasonable  and  customary  extent  only,  and  that  they  were  not  rung  for  the 
purpose  of  annoying  petr.  or  those  engaged  in  his  school:  That  the  interrup- 
tion was  not  such  as  to  render  it  necessary  for  petr.  to  discontinue  the  Sab- 
bath school  altogether:  That  said  chiming  did  not  amount  to  a  noisanoe  in 
law;  and  therefore  sustains  the  third  and  fourth  grounds  of  defence,  recalls 
the  interim  interdict;  finds  respts.  entitled  to  expenses  when  lodged,  etc. 

Note. — The  petr,  does  not  support  his  application  for  interdict  by  any 
plea  that  it  is  illegal  for  dissenting  congregations  to  use  bells  in  ccnmectioo 
with  their  churches,  and  that  the  privilege  is  exclusively  annexed  to  Parish 
Churches,  as  has  been  mainteined,  and  even  held,  in  former  times.  He 
does  not  object,  he  says,  to  respts.  ringing  their  bells,  provided  they  do  it  at 
such  times  as  ^all  not  disturb  the  proceedings  in  his  Sabbath  school  The 
question  then  resolves  itself  into  one  of  nuisanoe.  The  6LS.  then  quotes 
for  the  definition  of  a  nmsance,  BeWt  PrindpUiy  sec  974,  3d  edition. 
Ecak,  B.  IL,  tit  i,  seo  20.  And  in  a  note  Ivory  says,  '*  The  truth  is  that 
every  question  of  nuisance  depends  so  much  on  its  individual  Gtrcom- 
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stances,  and  the  dightest  modification  in  the  relative  sitnation  and  condi- 
tion of  the  properties,  etc,  has  no  material  effect  on  the  result  that  in  no 
class  of  cases  is  it  more  necessary  to  observe  the  utmost  caution  in  infer- 
ring from  one  what  will  be  decided  in  another."     The  truth  of  this  obser- 
vation becomes  evident  upon  an  examination  of  the  numerous  decisions  in 
the  books  in  regard  to  nuisances — that  being  held  a  nuisance  in  one  case 
which  in  different  circumstances,  or  in  a  different  situation,  has  been  held 
not  to  be  80.     A  thing  may  be  either  a  public  nuisance  or  a  private  one< 
The  distinction  between  these  is  well  expressed  by  Y.-C.  Kiudersley  in  his 
jadgment  in  a  case  about  bells: — "  I  conceive  that  to  constitute  a  public 
naiaance  it  must  cause  an  injury  or  a  damage  to  all  persons  who  come  with- 
in the  sphere  of  its  operation,  though  it  may  be  in  a  greater  degree  to  some 
than  it  is  to  others.     ...     If,  however,  the  thing  complained  of  is  such 
that  it  is  a  greater  nuisance  to  those  who  are  more  immediately  within  the 
sphere  of  its  operations,  but  is  no  nuisance  or  inconvenience  whatever,  or 
is  even  advantageous  or  pleasurable,  to  those  who  are  more  removed  £rom 
it — there,  I  conceive,  it  does  not  come  within  the  meaning  of  the  term 
'  public  nnisanoe.'    The  case  before  me  is  a  case  in  point     A  peal  of  bells 
may  be,  and  no  doubt  is,  an  extreme  nuisance  to  a  person  who  lives  within 
a  very  few  feet  or  yards  of  them,  but  to  a  person  who  lives  at  a  distance 
from  them,  so  far  from  its  being  a  nuisance,  or  an  inconvenience,  it  may 
be  a  positive  pleasure.**     (Soltan,  English  Jurist^  voL  zvL,  p.  326).     The 
distinction  between  a  pubUc  and  a  private  nuisance  is  not  so  much  recog- 
nised, and  is  not  of  so  much  importance,  in  Scotland  as  in  England,  where 
the  remedy  is  obtained  by  different  procedure  in  the  two  cases;  but  it  is 
oaeful  to  remember  the  distinction  when  the  evidence  in  a  case  of  nuisance 
comes  to  be  weighed.     In  the  case  of  such  things  as  smoke,  or  noxious 
imells,  which  are  neither  pleasant  nor  beneficial  to  any  one,  but  on  the 
contrary  are  prim^  faae  nuisances,  a  private  complainer  would  have  an 
eaaer  task  to  make  good  his  grounds  of  complaint  than  in  a  case  like  the 
present,  where  the  thing  complained  of  is  not  in  t^//"  hurtful  or  unpleasant 
The  bells  rung  by  respts.  are  not  averred  to  be  a  nuisance  to  any  one  else 
than  petr.  and  those  assembled  in  his  school,  and  only  to  them  when  rung 
&t  a  particoiar  time.     They  are  not,  therefore,  a  public  nuisance,  and  ac- 
cording to  the  definition  quoted  above,  to  make  them  a  nuisance  to  indivi' 
dmU  they  must  be  intolerable,  or  hurtful,  or  inconsistent  with  the  comfort 
of  life. 

The  definitions  quoted  point  at  things  which  affect  "  the  enjoyment  of 
U&,"  or  **  individoals  in  their  dwelling-places.*'  There  is  no  doubt  that  a 
person's  comfort  deserves  most  consideration  in  the  place  where  he  dwells, 
where  his  life  is  for  the  most  part  ftpent,  and  where  he  seeks  for  rest  and 
quiet  A  man  might  be  entitled  to  complain  of  a  thing  as  a  nuisance 
which  annoyed  him  in  his  residence,  and  not — ^to  take  an  extreme  case — 
which  only  annoyed  him  as  a  casual  passer  through  a  street  in  a  strange 
^wn.  It  is  thus  evident  that  every  case  of  complaint  must  be  considered 
separately  with  reference  not  only  to  the  nature  and  situation  of  the  thing 
complained  o(  and  the  cause  of  and  necessity  for  its  operation,  but  with 
t^erence  to  the  manner  in  which  it  affects  the  person  complaining. 

The  S.Sb  has  not  been  able  to  find  any  reported  case  of  '*  a  complaint  in 
Scotland  against  bells  as  a  nuisance,'*  and  in  all  the  English  cases  the  com- 
plaints were  made  by  people  who  were  disturbed  by  the  incessant  ringing 
of  belU  chse  io  ih^ir  dwelling-houses,  a  very  different  state  of  matters  from 
^^e  present 
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But  the  grounds  of  complaint  are  not  altogether  trivial.  He  aUeges  that 
the  ringing  of  the  bells  in  question  is  so  disturbing  as  to  render  it  impos- 
sible to  teach  the  Sabbath  school  at  all,  and  to  necessitate  its  being  dis- 
continued. The  S.S.  pronounces  no  opinion  as  to  what  his  judgment  would 
have  been  had  such  a  state  of  matters  been  proved;  he  has  not  indeed 
formed  an  opinion,  because  it  seems  to  him  that  the  case  is  not  one  of  so 
great  hardship  as  it  appears  to  pctr.  to  be. 

The  evidence  consists  of  (1)  petr.'s  proof;  (2)  respts.'  proof;  and  (3)  the 
minute  of  a  judicial  visit  made  by  the  late  S.S. 

The  S.S.  puts  the  minute  of  the  judicial  visit  out  of  view,  because,  firstly, 
it  does  not  state  facts  in  such  a  way  as  to  convey  a  useful  impression  of 
the  effect  of  the  bells;  and  secondly,  it  appears  to  be  an  inconvenient  and 
inadvisable  course  of  procedure  for  a  judge  to  be  asked  to  make  himself,  as 
it  were,  a  witness — perhaps  to  the  over-riding  of  the  regular  evidence  in 
the  case — when  the  proceedings  may  go  before  superior  judges,  who  cannot 
stand  in  the  same  position  as  to  personal  knowledge  as  the  local  judge.  If 
it  were  agreed  that  a  judge  should  visit  a  locality,  and,  acting  like  a  referee, 
give  A  final  judgment,  formed  partly,  if  not  exclusively,  on  his  own  observa- 
tion, the  plan  might  be  a  good  one;  but  where  the  case  may  be  appealed, 
or  (as  in  the  present  instance)  come  to  be  decided  by  a  different  judge  from 
the  one  who  made  the  judicial  visit,  it  seems  not  to  be  expedient  Nor 
has  a  voluminous  evidence  led  for  respts.  influenced  the  present  judgment 
much.  In  the  first  place,  petr.*s  own  proof  seemed  insufficient  to  warrant 
a  judgment  in  his  favour;  and,  in  the  second  place^  much  of  respts.*  evi- 
dence was  given  by  persons  who  went  to  hear  the  bells  toUh  a  view  to  giring 
evidence  in  their  favauff  and,  as  might  be  expected,  is  in  some  instances 
rather  too  partial. 

The  S.S.  then  reviews  the  evidence,  and  continues — ^Taking  it,  then,  as 
proved  that  petr.  was  unable  to  carry  on  his  united  class  during  part  of  the 
time  that  the  bells  were  ringing,  there  does  not  seem  to  havo  been  any 
reason  for  closing  the  school  ^together.  For  five-sixths  of  the  time  there 
were  no  bells  ringing,  and  for  part  of  the  other  sixth,  at  least  on  some  days, 
the  separate  classes  were  being  taught,  which  it  appears  could  be  done,  al- 
though with  some  inconvenience  to  several  of  the  teachers. 

It  is  not  absolutely  essential  that  the  scholars  in  a  Sabbath  school  should 
be  taught  in  a  united  class.  In  many  schools  it  is  not  done,  and  even  if 
petr.  G^ould  consider  it  advisable  to  do  it,  he  could  shorten  or  alter  the 
time  for  this  particular  duty,  so  that  the  bells  should  not  ring  while  he  vas 
so  engaged.  Any  little  inconvenience  or  interruption  which  is  experienced 
during  the  teaching  of  the  separate  classes  can  be  borne  with,  and  the  S.S. 
believes  that,  as  they  became  accustomed  to  the  sound  of  the  bells,  as  the 
novelty  (to  use  the  expression  of  one  of  the  teachers)  wore  o£^  neither 
teachers  nor  scholars  would  feel  much  distraction  in  the  separate  classes. 

It  is  much  to  be  regretted  that  this  dispute  has  been  brought  into  Gonrt, 
and  has  thus  acquired  a  wide  publicity.  The  injury  done  to  the  cause  of 
religion  by  such  a  dispute  is  incalculable,  and  extends  far  beyond  the  im- 
mediate locality  where  the  dispute  arises.  It  has  probably  originated  in 
denominational  jealousy  or  ill-will,  for,  otherwise,  the  S.8.  cannot  but  think 
that  the  matter  could  have  been  arranged  by  a  little  concession  on  one  side 
or  other,  or  on  both.  If  petr.*s  letter  of  10th  Jan.  had  been  written  in  a 
different  strain,  and  had  not  alluded  to  the  possibility  of  his  invoking  the 
aid  of  the  law,  respts.  might  have  been  more  disposed  to  modify  their 
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amngements.  Now  that  they  have  vindicated  their  rights  (if  thia  dedsion 
be  not  reversed)  it  would  be  a  becoming  and  Christian-like  act  on  the  part  of 
rspta.  to  alter  their  hour  for  public  worship  to  half-past  eleven.  The  reason 
given  by  some  of  them  for  not  doing  so  is  hardly  sufficient.  If  the  Free 
Church  service  in  the  same  parish  commences  at  half-past  eleven,  and  the 
Established  Church  service  at  twelve,  it  cannot  be  a  matter  of  necessity  that 
the  United  Presbyterian  should  begin  theirs  at  eleven.  As  to  it  having  been 
their  custom  to  meet  at  that  hour,  the  S,S.  thinks  that  custom  should  3rield 
to  expediency  and  the  promptings  of  Christian  good-wilL  On  the  other 
hsnd,  the  petr.  might  facilitate  a  solution  of  the  difficulty  by  shortening 
his  school  service  by  a  quarter  of  an  hour,  which  would  still  leave  kim  a 
saffieient  time  for  carrying  on  his  important  work;  but  there  is,  of  course, 
no  use  in  his  doing  so  unless  respts.  make  the  alteration  suggested. 

On  appeal,  the  Sheriff  adhered,  adding  this  Note: — ^This  case,  as  regards 
the  facts,  Hea  in  a  nut-shell.  The  teacher  of  a  Sunday  school  complains 
that  the  bells  of  a  neighbouring  church  disturb  his  tuition,  and  he  craves 
an  interdict  to  silence  them.  Complr.,  before  applying  for  an  interdict, 
tims  stated  his  grievance  to  the  Bev.  Mr  Tait,  by  letter  (15th  Jan.,  1867) 
— "The  trial  we  had  on  Sabbath  last  has  effectually  showil  that  it  is  quite 
impossible  for  my  Sabbath  school  to  be  taught  and  your  bells  rung  at  one 
and  the  same  time,  and  as  that  time — from  10  to  half-past  11 — ^was  pre* 
vionsly  in  my  possession,  I  don't  think  I  can  equitably  be  required  to  give 
it  up.'*  With  this  letter  complr.  encloses  a  transcript  of  opinions  by  Lords 
Meiidowbank  and  Medwyn  in  M'Naughton  v.  Mag.  of  Paisley,  7th  Feb., 
1835,  to  the  effect,  "  That  it  is  the  privilege  of  the  Established  Church 
alone  to  assemble  her  members  for  pubUc  worship  by  the  sound  of  a  belL" 
And  referring  to  these  opinions,  complr.  adds,  <'you  will  see  from  them 
that  there  is  a  way  by  which  I  can  protect  myself  from  any  future  disturb- 
ance in  the  discharge  of  my  duties.  I  trust,  however,  that  a  sense  of  what 
is  riffhi  and  deeeni  on  the  part  of  the  managers  will  render  it  unnecessary 
for  me  to  take  a  step  which,  for  your  sake  and  that  of  many  of  your  con- 
gregation, I  would  rather,  if  possible,  avoid.  Of  course,  I  act  solely  as  the 
present  incumbent  of  this  parish,  and  hereby  expressly  reserve  the  right  of 
my  auccessors  to  insist,  if  they  think  proper,  upon  a  stricter  enforcement  of 
the  kw." 

There  is  no  allegation  throughout  this  foolish  litigation  that  the  offend- 
ing chimes  were  ever  rung  in  an  unusual  manner,  or  inordinate  degree,  or 
irith  a  purpose  to  annoy.    That  is  not  the  complaint  at  all.    Neither  is  it, 
expressly  at  least,  that  this  dissenting  congregation  has  presumed  to  assume 
the  dignity  of  a  bell,  or  chime  of  bells,  contrary  to  law.     That  complaint, 
no  doubt,  lurks  at  the  bottom  of  the  grievance,  for  it  is  ominously  threat- 
ened as  a  bugbear  in  Mr  Menzies*  letter  to  Mr  Tait    But  it  is  not  the 
complaint  either  of  the  letter  or  of  the  subsequent  petition  for  interdict 
What  the  teacher  of  this  Sunday  school  complains  of  is,  that  he  and  his 
■chokrs  are  disturbed  aud  distracted  at  a  particular  time  of  day,  and  while 
performing  a  particular  act  of  the  tuition,  by  this  church  bell  or  bells 
ringing  for  a  particular  quarter  of  an  hour;  and  what  is  asked  of  the 
Court  is  to  grant  an  interdict  agiunst  this  special  time  of  ringing  for  the 
special  reasons  of  disturbance  alleged;  even  asmming  the  right  of  the  said 
church  bells  to  be  rung  in  the  samo  manner,  and  for  the  same  purpose,  at 
any  or  all  other  times.    The  question  of  bell-privilege  is  not  only  not 
nued,  but  is  expressly  declined  to  be  raised  by  the  reverend  compL  in  his 
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petition;  If  the  special  complaint  be  in  itself  lational^it  would  be  jost  as 
rational,  and  the  grievance  complained  of  joat  as  great,  had  it  been  caused 
by  the  bell  of  an  Established  Churchy  through  whose  more  congenial  tonesy 
however,  complr.  might  not  have  felt  the  same  insurmountable  difficulty  of 
continuing  his  teaching. 

The  Sheriff  is  quite  of  opinion  with  the  S.  S.  that  the  case,  as  presented 
to  the  Court,  just  resolves  into  a  question  of  nuisance,  and  of  the  kind  that 
would  entitle  the  party  complaining  to  have  it  put  down  by  the  strong 
hand  of  the  law.  In  his  reclaiming  petition,  the  complr.,  finding  the  special 
question  of  nui$ance  not  likely  to  serve  his  turn,  now  calls  upon  the  Sheriff 
to  take  up  the  question  of  privilege,  although  he  had  expressly  waived  that 
objection,  and  declined  that  mode  of  putting  his  case  before  the  Oouri. 
But  the  Sheriff  declines  to  give  any  opinion  whatever  upon  the  question  of 
privilege,  which  is  not  within  the  four  corners  of  the  present  record. 

The  Sheriff  agrees  with  the  S.  S.  that  complr.  has  failed  to  prove  any 
case  of  nuisance  whatever.  The  law  of  nuisance  has  been  well  explained 
by  the  S.  S.,  who  has  bestowed  much  pains  on  the  cas&  The  Sheriff 
thinks  that  the  real  merits  of  the  case  lie  much  nearer  the  surfftce  than  the 
long  litigation  and  voluminous  proof  would  seem  to  imply.  Nevertheless, 
he  has  carefully  considered  the  proof,  and  is  quite  satisfied,  both  by  that 
and  by  the  result  of  a  somewhat  unusual  and  rather  fantastical  reheusal  of 
the  contest  between  the  bells  and  the  teaching,  conducted  by  the  late  8.  S. 
in  person  (in  order  to  test  dramatically  the  amount  of  the  alleged  nuis- 
ance), that  complr.  has  allowed  his  mind  to  adopt  a  very  exaggerated  idea 
of  the  impediment  or  hindrance  to  his  teaching  occasioned  by  these  bells. 
But  the  Sheriff  has  great  doubts  whether  all  the  proof,  and  the  elaborate 
practical  test  adopted  by  the  late  S.  S.  was  necessary  or  relevant.  It  is 
admitted  that  the  act  complained  of  as  a  nuisance  was  merely  that  of  sum- 
moning to  divine  worship  by  means  of  a  chime  of  bells  rung  in  the  usual 
manner  and  at  the  usual  hour  on  Sunday  morning.  There  is  no  allegation 
whatever  that  the  ringing  was  in  the  least  degree  beyond  the  common 
custom  of  churches  possessing  such  bells,  and  ringing  their  congregation  to 
church;  and  the  grievance  alleged,  and  "vHliich  ia  supposed  to  bring  this 
usual  Sunday  chiming  for  a  short  period  before  Divine  service,  under  the 
category  of  a  nuisance  to  be  put  down  by  an  interdict  of  Court  is  no  more 
than  this,  that  it  renders  the  act  of  teaching  a  Sunday  school  in  the  neigh- 
bourhood somewhat  difficult,  or,  as  the  complr.  stretches  it,  impostible, 
during  the  short  period  that  the  bells  are  ringing.  Would  this  be  listened 
to  as  a  grievance  relevant  to  go  to  proof  were  it  stated  against  the  bell  or 
bells  of  the  Established  Church?  Surely  not.  How,  then,  is  it  to  be  made 
relevant  as  against  the  U.P.  Church?  Only  by  raising  the  question  in 
proper  form  of  the  right  of  a  dissenting  church  to  ring  a  bell  at  alL  That 
cannot  be  done  under  a  petition  merely  complaining  of  the  sound  of  the 
bells,  and  tried  on  the  merits  of  the  noise.  It  could  only  be  relevant  under 
a  process  setting  forth  the  illegality  of  the  bell  or  bells.  There  is  no  such 
process  in  this  Court;  and  most  assuredly  the  Sheriff  won't  take  it  up  under 
the  reclaiming  petition.  Most  loud  bells  are  a  nuisance,  in  the  ordinary 
sense,  and  irritating  to  the  mind,  especially  those  rung  for  rejoicing.  But 
there  is  one  hallowed  exception,  and  that  is  the  bells  which  summon  the 
whole  community  to  one  church  or  another  on  Sunday  mornings;  for,  gene- 
rally speaking,  all  go  in  about  the  same  time.  To  a  mind  in  a  proper 
Christian  frame  the  sound  or  noise  does  not  lose  its  hallowed  character 
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becanfle  it  happens  to  proeeed  from  a  dissenting  belfry.  The  Sheriff  is  at 
a  loss  to  appreciate  or  to  onderstand  oomplr/s  feelings  on  the  subject  when, 
in  re£Brenoe  solely  to  the  noise  of  the  bell  (that  being  no  more  than  the 
usual  noise),  he  writes  to  his  reverend  opponent  that  he  "  tmsts  that  a 
sense  of  what  is  righi  and  decent  on  the  part  of  your  managers,"  will  at 
once  induce  them  to  silence  their  bells  at  his  dictation.  The  indecency  of 
ringiiig  the  usual  summons  to  church,  whether  the  bell  be  strictly  legalized 
or  not,  is  an  idea  that  grates  on  the  Christian  feeling  and  must  have  dropt 
hastily  from  the  pen  of  this  worthy  cleigyman,  whose  mind  appears  to 
be  occajHed  with  rather  over-weening  notions  of  the  comparative  import- 
ance and  sanctity  of  his  private  Sunday  teaching,  which,  however,  no  one 
would  desire  to  deprecnate.  But  the  Sheriff  cannot  help  observing  that 
probably  through  lus  anxiety  to  make  it  out  a  nuisance,  the  rev.  complainer 
treats  the  quoad  sacra  cause  of  his  annoyance  as  if  it  had  no  more  connec- 
tbn  with  sacred  matters  than  the  winding  of  a  swine-herd*s  horn.  He 
Qiges  in  his  reclaiming  petition  that  the  &rst  inquiry  which  ''should  be 
instituted  in  examining  into  a  case  of  nuisa/nce  is  what  were  the  relative 
positions  of  the  petr.  and  respts."  The  petr.  is  much  mistaken  if  he  sup- 
poaes  that  this  comparison  will  be  in  his  &vour.  His'  law,  that  he  had 
''possession  of  the  grou/nd^^  and  that  he  had  "possession  of  the  time,"  is 
pure  nonsense  applied  to  this  case.  It  is  a  private  school  versus  a  public 
ehoreh  and  its  ordinary  Christian  observances.  To  say  that  if  this  church 
bell  rung  for  church  the  compL  must  give  up  his  school,  and  quoad  that 
become  a  dumb  dog,  if  the  bells  be  not  dumb,  is  absurd  on  the  face  of  it 
He  may  change  his  hour.  He  may  change  his  place.  Surely  it  is  easier 
for  a  sdiool  and  its  teacher  to  move  than  for  a  church  and  its  steeple.  But 
to  such  an  irrational  extent  does  the  rev.  compL  press  his  plea  of  nuisance 
as  to  maintain  that  "  it  makes  no  matter  in  law  for  how  long  or  how  short 
a  time  a  person  is  disturbed;  five  minutes  is  as  much  the  petr.'s  as  is  an 
hour."  So  that  if  this  Sunday  church  bell  required  him  to  pause  in  the 
act  of  teaching  for  five  minutes,  the  church  bell  must  be  interdicted  under 
the  legal  cat^oiy  of  nuisance.  When  considering  such  arguments  as  these, 
the  Sheriff  must  be  forgiven  for  suspecting  that  the  idea  latent,  perhaps 
onoonsdously,  in  the  rev.  compL's  mind  is  not  so  much  that  it  is  a  disturb- 
ing as  that  it  is  a  dissenting  bell,  one  single  jow  of  which  this  rev,  gentle- 
man cannot  endure  should  come  between  the  wind  and  his  divinity. 

The  Sw  S.  has  very  properly  pointed  out  the  detriment  to  the  cause  of 
religion  likely  to  be  occasioned  by  a  dispute  of  this  kind,  followed  by  a  long 
proof  and  protracted  litigation  between  two  clergymen  of  different  denomin- 
ations. It  is  too  apt  to  array  Christian  congregations  in  enmity  against  each 
other,  which  a  little  more  discretion  and  bro&erly  feeling  between  the  re- 
spective parties  would  have  prevented.  The  Sheriff  sees  no  reason,  to 
dimbt  that  the  S.  S.*s  knowledge  of  the  case  in  which  he  has  pronounced 
BO  sensible  and  careful  a  judgment,  fully  justified  him  in  his  homily  ad- 
dressed to  the  parties;  and  also  in  this  view  of  the  dispute  that  "it  has  prob- 
sUy  origioated  in  denominational  jealousy  or  ill-will,  for  otherwise  the  S.  Sw 
cannot  but  think  that  the  matter  could  have  been  arranged  by  a  little  conces- 
iion  on  one  side  or  other  or  both."  These  views  are  entirely  in  accordance  with 
the  impression  ou  the  Sheriff's  own  mind,  derived  from  his  study  of  this  pro- 
cess; imd  certainly  these  impressions  are  not  weakened  by  Uie  tone  and 
temper  of  the  reclaiming  petition  for  the  rev.  complr.  Upon  that  pleading 
he  considers  it  his  duty  to  animadvert  in  the  strongest  terms.    Tluit  there 
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may  be  no  mistake,  the  Sheriff  shall  qoote  the  most  reprehensible  passages 
and  which  have  no  other  ezeose  for  their  disrespectful  if  not  aboslTe 
character  than  the  passage  which  the  Sheriff  has  quoted  above  from  the 
S.  8.'s  note  to  his  judgment  Beferring  to  that  judgment,  the  reclaimer  is 
made  to  say: — 

*'  It  is  not,  as  petr.  is  advised,  well  founded  in  law;  and  besides  refusing 
him  that  remedy  to  which  he  is  entitled,  the  S.  S.  has  thought  fit,  in  his 
note,  to  reflect  upon  the  character  and  conduct  of  the  petr.  in  a  manner 
whidi  is  not  only  uncalled  for  but  is  entirely  unfounded  on  evidence,  and  is 
cruelly  unjust  and  untrue.  The  petr.  will  not  venture  to  make  any  remarks 
upon  either  the  taste  or  propriety  of  a  judge  attacking  the  character  and 
motives  of  a  litigant  who  appears  in  his  court  He  leaves  that  enturdy  in 
your  lordship's  hands.  But  when  judicial  remarks  are  made  reflecting  upon 
the  character  of  a  litigant,  who  seeks  only  that  remedy  which  he  thinks  his 
duty  binds  him  to  seek,  and  which  he  believes  the  law  allows  him,  and 
when  these  remarks  are  not  supported  by  a  shadow  of  evidence,  and* 
when  the  petr.  knows  that  they  are  utterly  untrue,  he  appeals  to  your 
lordship  with  confidence,  that  whatever  may  be  the  result  of  the  case  on 
its  merits,  your  lordship  will  not  endorse  these  remarks  which  have  caused 
so  much  pain  and  injury  to  petr.  and  his  friends." 

There  is  a  good  deal  more  throughout  the  paper  in  the  same  style  of 
abusive  rhodomontade,  not  simply  against  the  judge's  law,  but  against  his 
conduct  and  rectitude;  but  the  above  will  suffice  for  a  specimen.  The 
Sheriff  was  much  relieved  io  find,  on  turning  to  the  conclusion  of  the  peti- 
tion, that  it  does  not  bear  to  have  been  written  by  a  member  of  the  bu*  of 
Dumfries,  but  by  a  member  of  the  bar  of  Scotland.  The  Sheriff  is  per- 
suaded that  the  highly  respectable,  and  always  respectful,  practitioners 
before  his  own  Court  require  not  to  be  told  that  that  style  of  pleading 
which  dared  not  have  been  ventured  on  in  the  Court  above,  is  not  an 
example  to  be  followed  i^  the  Inferior  Court,  where  propriety  of  pleading 
and  respect  for  Court  principles  are  no  less  valuable,  and  no  less  to  be 
strictly  maintained  than  before  the  highest  judicial  tribunals  in  the  land. 

The  Sheriff  has  not  ordered  the  petition  to  be  answered;  one-half  of  it 
does  not  deserve  an  answer,  and  the  other  does  not  require  it 

Ac(. — Z).  Ewarty  Lockerbie, AU, — B.  K.  Walker ^  MaxwelUown, 

8HEBIPP  COURT  OF  EOSS-SHIRE.— Sheriffs  Hill  and  Cook. 

A.  V.  B.  and  C. 

LeUi  Seeovery  ii«f.— Sequestration  proceeding  on  the  narrative  that  R 
and  C.  owed  A.  £17,  being  the  first  half  of  year's  rent  of  shop  belonging 
to. A.,  occupied  by  R  and  C.  for  the  year  from  Whits.  1867  to  Whits. 
1868,  due  at  the  term  of  Marts,  last,  "and  will  be  owing  to  A.  at  the 
Whits,  next  the  like  sum  of  £17,  the  second  half  of  said  year's  rent" 
Various  objections  to  competency  having  been  stated,  and  a  hsdf-year's  rent 
and  £2  of  expenses  consigned,  the  case  was  remitted  to  the  ontinary  roll, 
when  defrs.  moved  the  Court  to  recal  the  sequestration. 

The  S.  S.,  5th.  Feb.,  refused  the  motion,  adding,  in  a  Note,  ''  Consigna- 
tion of  the  half-year's  rent  past  dae  has  been  made,  along  with  £2  to 
cover  expenses,  and  defrs.  plead  that  this  is  all  that  they  require  to  do  in 
order  to  entitle  them  to  have  the  sequestration  recalled,  because  this  case 
was  originally  brought  under  the  Debts  Recovery  Act,  which  does  not 
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aodioEue  sequertntion  for  rente  eurrenU  termino.  It  seems  to  be  trae 
that  meh  a  sequestration  is  incompetent  under  that  Act,  inasmuch  as, 
although  fl»  5  of  1  Vict  41  is  incorporated  therewith,  s.  28  of  16  and  17 
Viet.  80  is  not  Bat  on  the  motion  of  the  parties,  this  case  had  been 
remitted  to  the  ordinary  roll,  and  it  is  provided  by  &  8  of  the  Debto 
Becoveiy  Act,  that  when  a  case  has  been  so  remitted, '  it  shall  not  be  com- 
petent to  take  any  objection  that  such  case  so  remitted  was  not  of  the 
nature  or  value  set  forth  in  the  second  section  thereof  This  seems  to  the 
Si  SL  to  make  the  objection  to  the  competency  of  the  sequestration  for  the 
Gunent  rent  inadmissible  now.  He  might  of  course,  independently  of 
this  objection,  recal  the  sequestration  if  he  saw  fit  But  no  grounds  have 
been  ahown  for  doing  so,  and  defrs.  have  it  in  their  power  to  get  it  recalled, 
by  consigning  the  rent  for  the  current  half-year,  if  they  choosa" 

The  Sheri^  on  appeal,  adhered  (Feb.  7),  adding  in  a  Note,  **  The  Sheriif 
thinks  the  Interlocator  complained  of  quite  right,  even  upon  the  assump- 
tion that  the  objections  to  the  competency  of  the  application,  as  being 
partly  a  sequestration  in  security,  is  well  founded.  Assuming  it  to  be  so, 
when  the  case  is  remitted  without  objection  to  the  ordinary  roll,  it  pro- 
ceeds in  all  respects  as  an  ordinary  cause  of  ite  peculiar  kind,  and  as  if  it 
had  been  originally  brought  in  the  Ordinary  Court 

**  But  the  Sheriff  is  forther  of  opinion,  that  the  application,  even  as  a 
sequestration  currenU  termino,  was  quite  competent  under  the  Debts  Be- 
oovery  Act  By  s.  28  of  16  and  17  Tict  a  80,  s.  5  of  the  Small  Debt  Act 
is  expressly  extended  to  sequestrations  of  the  above  description;  and 
when,  by  a  more  recent  statute,  s.  5  of  the  Small  Debt  Act,  was  incorpo- 
rated with  that  statute,  it  was,  of  course,  s.  5  of  the  Small  Debt  Act  as 
extended,  which  was  so  incorporated,  as  that  is  the  only  shape  in  which  it 
now  exists.  Of  course  it  would  have  been  quite  competent  for  the  Legis- 
lature to  declare  in  the  Debts  Becovery  Act  that  it  was  the  s.  5  of  the 
Small  Debt  Act  ss  originally  framed,  and  not  as  extended,  which  was 
incorporated,  but  it  would  have  been  contrary  to  the  general  policy  of  the 
statute  to  do  so,  and  accordingly  it  contains  no  such  declaration. 

''The  Sheriff  has  observed  the  doubt  thrown  out  in  a  recent  annotated 
print  of  the  Debte  Becovery  Act,  as  to  the  competency  of  a  sequestration 
for  rent  currente  termino  under  that  Act,  bat|  on  the  grounds  stated  above, 
he  does  not  share  that  doubt'* 
Ad. — Thomson, AU. — Shaw. 


CoMPAinr — AUotmad  and  Acceptance  of  8hares.^^AfteT  allotment  of 
shares  to  an  applicant,  the  directors  may  alter  or  annul  the  allotment,  and 
the  applicant  may  withdraw  his  application,  until  the  allotment  has  been 
communicated  to  the  applicant  [See  Dunlop  v.  Higgim^  July  2,  1847,  D 
D.  1407;  H.  of  L,  Feb.  24,  1848;  6  BeU's  Ap.,  l^S^^Nalwnal  Savmg$ 
Bank  AMaodation,  ex  parU  Hebb,  36  L.  J.  CL  748. 

Will — ImanUff.-^A,  sound  and  disposing  mind  means  a  mind  of  natural 
capacity,  not  unduly  impaired  by  old  age,  or  enfeebled  by  illness,  or  tainted 
by  mortnd  influence.    Although  delusive  ideas  and  erroneous  belie&  may 
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argae  ineiital  alienation,  they  do  so  not  because  they  are  delusive  and 
erroneous;  it  is  in  some  cases  the  degree  of  their  divergence  from  ordinary 
sense  and  reason,  and  in  others  the  mode  in  which  they  exhibit  themseives, 
and  the  forces  which  they  snccessfally  resist  for  their  expulsion,  that  in- 
duce the  conclusion  of  disease.  In  judging  of  the  sanity  of  an  individual, 
he  should  be  compared  in  his  acts  and  thoughts  with  those  whom  in  general 
temperament  and  character  he  resembles.  It  is  not  right  to  compare  with 
an  enthusiast  one  who  in  daily  life  has  not  shown  himself  to  be  of  that 
character  or  temper,  nor  in  scrutinizing  his  opinions  to  make  such  allow- 
ances as  are  found  to  be  necessary  in  reducing  the  conception  of  enthu- 
siasts to  the  ordinary  standard  of  mankind.  If  disease  be  once  shown  to 
exist  in  the  mind  of  the  testator-— it  matters  not  that  it  be  discoverable 
only  on  a  certain  subject,  or  that  on  all  other  subjects  the  action  of  the 
mind  is  apparently  sound,  and  the  conduct  even  prudent — ^the  testator 
must  be  pronounced  incapable.  Further,  the  same  result  follows  whether 
or  not  the  particular  subjects  upon  which  disease  is  manifested  have  any 
connexion  with  the  testamentary  disposition  before  the  Court — SmUh  v. 
TObitts,  36  L.  J.  Pr.  and  Matr.  97. 

Shipping — Charter-party — Detention  by  Ice.  —A  charter-party  provided 
that  pit's  ship  should  go  to  Sulinah,  and  there  load  from  the  charterer's 
(deft/s  agent)  a  cargo  of  grain,  the  cargo  to  be  brought  to,  and  taken  firom 
alongside  at  ports  of  loading  and  discharge  at  charterer's  expense  and  risk. 
^'Thirty  running  days  to  be  allowed  the  said  merchant  (if  the  ship  be  not 
sooner  despatched)  for  loading  and  unloading,  and  ten  days  on  demurrage 
over  and  above  the  said  laying  days,  at  £6  a-day.  Detentions  by  ice  and 
quarantine  not  to  be  reckoned  as  laying  days.*'  It  is  the  practice  to  bring 
the  grain  down  the  Danube  in  lighters,  to  be  put  on  board  the  ships  in  the 
port,  there  being  no  means  of  warehousing  the  grain  there,  except  in  the 
case  of  grain  belonging  to  one  firm.  The  loading  of  the  ship  was  delayed 
by  the  Danube  being  frozen  over  above  Sulinah,  so  that  the  lighters  could 
not  bring  the  grain  down  the  river: — Held,  that  the  time  during  which  the 
loading  was  thus  delayed  was  within  the  provision  in  the  charter-party  as 
to  "  detention  by  ice  "  (as  well  as  the  days  during  which  the  port  itself 
was  frozen),  and  that  the  loss  must  fall  upon  the  shipowner,  and  not  upon 
the  merchmt— Hudson  v.  Ede,  36  L.  J.  Q.  B.  273. 

Winding  up — Companies'  Act  1862,  s.  79,  d.  5. — ^The  power  given  to 
the  Court  by  s.  79,  clause  5,  to  wind  up  a  limited  company  when  it  is  of 
opinion  that  it  is  ''just  and  equitable"  so  to  do,  is  confined  to  cases  ejusdeni 
generis  with  those  mentioned  in  the  previous  heads  of  the  section,  that  is, 
to  what  would  amount  to  insolvency,  or  other  incapability  of  continuing 
the  business  of  the  company.  Where,  then,  the  capital  of  the  company  is 
not  exhausted,  and  no  new  state  of  things  has  arisen  as  compared  with 
what  existed  at  the  formation  of  the  company,  the  fact  that  a  loss  has  been 
hitherto,  or  even  is  likely  to  be  hereafter,  sustained  on  the  operations  of 
the  company,  is  not  an  adequate  reason  for  the  exercise  of  this  jurisdiction; 
and  the  Court  will  not  suffer  its  winding-up  process  to  be  used  as  a  means 
of  evoking  a  judicial  decision  that  the  business  will,  or  will  not,  continue 
to  be  an  unprofitable  mode  of  employing  the  capital  of  the  company. 
Semble — ^In  the  event  of  the  whole  of  the  business  which  a  company  was 
incorporated  to  carry  on  becoming  actually  impossible,  the  Court  would, 
whether  under  its  statutory  powers  or  on  general  principles,  wind  up  the 
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oompaiiy.  [Note  for  refiarence — Clark  on  Partneiahip  and  Joint-Stock 
Companies,  p.  661.] — In  re  the  Suburban  Hotel  Co,  {Lim.\  36  L.  J.  Ch. 
710. 

FosBiOK  DjESCovEBY. — ^Tho  United  States,  nnder  an  act  of  Congress, 
took  proceedings  for  seizure  and  confiscation  of  the  real  estate,  in  the 
United  States,  of  an  agent  in  this  country  of  the  late  Confederate  States; 
and  pending  these  proceedings,  filed  a  bill  against  the  agent  in  this  country 
for  an  account  and  the  recoveiy  of  moneys  and  goods  which  had  come  to 
his  hands  as  agent.  Deft,  pleaded  in  bar  to  the  <Uscoyery  and  relief  sought, 
that  the  acts  adleged  in  the  bill  were  identical  with  those  in  respect  of 
which  the  proceedings  had  been  instituted  abroad,  and  that  his  answer  to 
the  interrogatories  of  the  bill  would  expose  him  to  confiscation  of  his  estate 
abroad  under  such  proceedings.  Plea  was  allowed.  And  Held^  that  a 
plaintiff  cannot  obtain  relief  here  without  waiving  the  perndties  in  a  foreign 
country,  to  which  deft  is  subject  in  respect  of  the  same  matters. — Obserr 
▼ations  upon  the  case  of  The  King  of  the  Two  Sicilies  v.  fFillcox,  1  Sim., 
K.  S.  301;  Umted  States  of  America  Y.M'Bae,  36  L.  J.  Ch.  722. 

CoFTBioHT — Statistics, — ^Where  a  person  obtains  information  of  the 
nature  afforded  by  statistical  tables,  directories,  road-books,  etc,  and  pub* 
lishes  the  same,  another  person  has  no  right  to  transfer  into  his  work  a 
considerable  portion  of  the  information  so  published,  although  it  may  form 
but  a  small  part  of  such  work. — Scott  v.  Stanford,  36  L.  J.  Ch.  729. 

Trust. — ^M.  was  adopted  by  C,  her  deceased  mother's  first  cousin,.and. 
lired  with  her  twelye  years.  C.  wrote  to  T.  informing  him  of  her  intention 
to  invest  £1,800  on  mortgage  in  his  name,  saying,  ''It  is,  after  six  months 
of  my  decease,  dear  M.'s  property."  Next  day  she  instructed  her  solicitors, 
by  letter,  to  prepare  the  mortgage,  inclosing  a  cheque  for  the  amount,  on 
the  counterfoil  of  which  she  wrote,  ''  In  trust  for  M.''  Twelve  days  after 
she  had  an  interview  with  T.,  of  which  she  entered  this  memorandum  in 
her  diaxy:  ''T.  came,  and  agreed  to  take  charge  of  £1,800  for  dear  M." — 
Ueldy  that  these  documents  in  the  handwriting  of  C,  combined  with  the 
rehitionship  and  adoption  of  M.,  constituted  a  complete  and  final  dedara* 
lion  of  trust  in  favour  of  M.,  which  could  not  admit  of  parol  variation  by 
T.'s  recollections  of  what  passed  at  the  interview. — In  re  Cane^s  Trusts^  36 
L  J.  CL  744. 

Habink  Issubanob — Ccncecdment — ^A  ship,  well  known  in  England  by 
newqiapers  and  common  repute  as  a  Confederate  cruiser,  being  advertiaed 
for  sale  in  En^^d,  was  purchased  by  pit,  who  got  her  registered  as  a 
British  vessel,  and  sent  to  an  insurance  broker  an  order  to  insure,  and  a  dip 
containing  accurate  particulars  of  her  name,  place  where  she  was  built, 
captain,  tonnage  and  charter,  but  omitting  to  mention  that  she  had  been 
in  the  Confederate  service.  Deft.,  after  seeing  this  slip,  underwrote  the 
veflsel  without  any  forther  information,  and,  as  he  swore,  with  no  know^ 
ledge  that  the  vessel  had  been  ^e  Confederate  cnuser.  The  vessel  having 
be^  seixed  by  the  United  States  Qovemment,  the  jury,  in  an  action  on  the 
policy,  found  that  deft  was  not  aware  that  the  vessel  proposed  for  insurance 
was  the  Confederate  cruiser,  but  that  he  had  abundant  means  of  identi- 
fying the  ship.  The  jury  added  that  the  means  of  knowledge  referred  to 
were  in  the  ^p  itself: — Hdd,  that  upon  this  finding,  deft  was  entitled  to 
have  the  verdict  entered  for  him,  as  the  jury  must  have  meant  either  that 
de&*8  previouEi  knowledge,  added  to  the  particulars  furnished,  constituted 
the  means  of  knowledge,  or  tiiat  if  he  had  made  further  inquiries^  he  would 
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have  obtained  aach  knowledge.  The  asanred  cannot  avoid  the  neoeedtf 
of  direct!  J  commnnicating  a  material  fiict,  peculiarly  within  hia  own  know- 
ledge, by  speculating  on  the  recollection  of  the  underwriter,  and  the  chance 
of  his  making  further  inquiries. — Batei  v.  HewUt^  36  L.  J.  Q.  B.  282. 

SniPFiNa — FuU  and  ChmpleU  Cargo. — By  charter-party  between  pit., 
owner,  and  deft,  charterer  of  the  ship  E.  M.,  it  was  agreed  that  the  ship 
should  go  to  P.,  and  load  "a  full  and  complete  cargo  of  cotton,"  with  a 
certain  amount  of  sugar  as  ballast  The  ship  proceeded  to  P.,  and  after 
part  of  the  cargo  had  been  loaded,  and  while  another  part  was  in  a  lighter 
alongside,  the  ship  caught  fire  accidentally,  and  the  portion  of  cargo  on 
board  was  so  injured  that  the  master  necessarily  sold  it  He  fbrmrded 
the  portion  alongside  by  a  different  ship.  After  the  ship  had  been  repaired, 
pit  tendered  it  to  deft's  agents,  and  required  them  to  load  the  rest  of 
the  cargo,  which  they  refused  to  do: — Hdd,  that  deft  was  not  exonerated 
by  the  circumstances  from  hia  obligation  to  complete  the  loading  of  a  fall 
and  complete  cargo. — Jones  v.  Holme,  36  L.  J.,  Exch.  192. 

Stamp  Durr— Jf5  and  14  VicL  &  ^7—"  Conveyance  " — PartnerMip, — 
By  a  deed  executed  on  a  dissolution  of  partnership,  reciting  that  the  idiare 
of  the  retiring  partner  should  be  taken  by  those  who  remained  in  the  firm, 
and  that  he  &ould  be  allowed  in  account  a  certain  sum  as  the  value  of 
his  share,  it  was  witnessed  that  the  retiring  partner,  in  consideration  of  the 
said  sum,  "  part  of  the  moneys  and  assets  of  the  dissolved  co-partnership 
to  the  retiring  partner  so  allowed  in  account,  appropriated  and  paid  as 
aforesaid,"  conveyed  and  aasigned  his  share  of  the  partnership  assets  to  the 
other  partners: — Hdd,  that  this  deed  was  a  "  conveyance,"  and  liable  toan 
ad  valorem  duty.  [Christie  v.  Commrs.  of  Inland  JRev,,  ante  voL  x., 
p.  120]. — Philips  V.  The  Commissioners  of  Inland  Revenue,  36  L.  J., 
Exch.  199. 

OoMFANY*s  Aor  1862 — Registration, — ^The  certificate  of  registration  Is 
by  s.  18  conclusive  evidence  that  the  requirements  of  the  Act  as  to  regis- 
tration have  been  complied  with,  and  the  incorporation  of  a  company  cannot 
afterwards  be  impugned,  even  for  misconduct  of  the  registrar  in  the  regis- 
tration. Therefore,  where  a  mem.  of  association  was  materially  altered  in 
the  registrar's  office,  without  communication  with  or  re-execution  by  the 
persons  who  had  signed  it — registration  held  binding.  It  is  the  duty  of 
one  who  applies  for  shares  on  the  faith  of  the  prospectus,  to  ascertain  at 
the  earliest  possible  moment  that  the  mem.  and  artides  of  association  are 
in  accordance  with  the  prospectus.  P.,  on  the  &ith  of  a  prospectus,  applied 
for  shares  on  June  27,  1865,  when  he  could  have  examined  the  mem.  and 
articles  of  association.  His  shares  were  allotted  on  July  18;  be  paid  a  call  in 
Sept,  and  received  a  dividend  warrant  on  Feb.  10, 1866.  The  Ca  stopped 
April  23,  1866.  In  Dec.,  1866,  he  first  ascertained  that  there  was  what 
he  considered  a  discrepancy  between  the  prospectus  and  memorandum;  and 
in  Jan.,  1867,  he  applied  to  have  his  name  removed  from  the  registrar  of 
shareholders: — ffeli,  that  he  was  too  late  to  be  entitled  to  relie£ — In  re 
Bamedls  Banking  Co.,  Lim.;  PeeFs  ease,  36  L.  J.  CIl  757. 

Will — Construdion, — ^Bequest  of  three  sums  to  testator's  three  daughteis 
for  life,  and  in  default  of  appointment  to  go  and  be  paid,  to  their  next  per* 
sonal  relatives: — ffeld,  in  conformity  with  Booth  v.  Vtears,  1  Ck^  C.  G.  6, 
13  L.  J.  Ch.  147,  that  by  reason  of  the  word  <<next^"  the  ultinmte  limita- 
tion could  not  mean  executors  or  administrators;  and,  following  Withy  v. 
MangleSf  10  CL  and  Fin.  215,  10  L.  J.  Ch.  391,  that  the  nearest  of 
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and  not  the  next  of  kin  accozding  to  the  Statute  of  DistribationB,  took  as 
joint  tenanta.  Oba.  on  Topping  ▼.  Howard,  4  De  Q.  and  S.  26& — Stoch- 
dale  V.  Nichdmm,  36  L.  J.  Ch.  792. 

Company — AUotmeni  of  Shares. — ^An  allottee  of  shares  in  a  co.»  whose 
name  was  on  the  register  as  holder  of  the  shares,  bat  who,  although  he  had 
made  inquiry,  had  received  no  notice  of  the  allotment: — Held  not  liable  as 
a  contcibutoiy. — In  re  Universal  Banking  Corporation  (Link),  ez  parte  Gunny 
36  K  J.  Ch.  800. 

Companies  Act  1662,  t.  133,  CL  6 — Acceptance  of  Bill. — A  company 
being  Toluntariiy  wound  up,  four  liquidators  were  appointed,  but  no  deter- 
mination was  come  to  at  the  time  of  appointment  as  to  the  exercise  of  their 
powers.  The  liquidators,  however,  shortly  afterwards  met,  and  resolved 
that  one  of  them  should  exercise  their  statutory  powers  on  behalf  of  all. 
One  of  them  accepted  a  bill  of  exchange  on  behalf  of  the  company:— ^eM 
by  Stuart^  Y.C,  that  such  acceptance  was  invalid.— /»  re  London  and 
MedUerranean  Bank  {Lim.)y  ex  parte  London  and  SauUhrfFestem  Bank,  36 
L  J.  Ch.  807. 

Will — Loss  of  Assets  after  AppropriaHon. — ^Testator  bequeathed  a  sum 
of  stock  to  his  executors  upon  trust  to  pay  the  dividends  to  his  wife  for  life, 
and  at  her  death  to  sell  the  capital,  and  out  of  the  proceeds  to  pay  certain 
legacies,  which  would  exhaust  about  one-half  of  the  fund,  and  he  made  A. 
renduary  legatee.     Thirty  years  before  the  death  of  the  tenant  for  Hfe, 
testator^B  estate  was  fully  administered  by  the  trustees  and  executors,  and 
no  part  of  the  stock  being  required  for  payment  of  debts  it  was  set 
apart  and  appropriated  for  the  persons  entitled.    About  the  time  of  the 
tenant  for  life's  death,  a  Luge  portion  of  the  fund  was  lost  by  the  fraud  of 
a  trustee.    Upon  a  bill  filed  by  the  pecuniary  legatees  to  have  the  remain* 
ing  portion  applied  in  satisfistction  of  their  legacies  in  priority  to  the  resid* 
nary  legatee i-^iTe^c^  by  Malins,  Y.C,  that  as  there  had  been  a  complete 
appropriation  of  the  fund,  the  •  subsequent  loss  must  &11  on  the  pecuniary 
l^tees  in  common  with  the  residuary  legatee,  and  therefore  the  residuary 
legatee  was  entitled  to  share  in  the  remaining  portion  of  the  fund,  whi(^ 
most  be  divided  amongst  the  respective  legatees  in  proportion  to  their 
respective  interests  in  the  original  fund. — Baktr  v.  Farmer,  36  L.  J.  Ch.  819. 
Chabitablb  Bequest. — ^Testator  bequeathed  certain  North  American 
stock  to  the  President  and  Vice-President  of  the  United  States  and  the 
Governor  of  Pennsylvania  for  the  time  being,  upon  trust  to  lay  out  2000 
dollars  on  land  in  Pennsylvania,  and  accumulate  tiie  rents,  with  the  interest 
and  dividends  of  the  residue,  until  the  whole  should  amount  to  100,000 
dofian,  and  then  to  apply  the  same,  together  with  the  land,  in  endowing  a 
college  fiDr  the  instruction  of  youth  in  Pennsylvania;  and  it  was  his  will 
that  moral  philosophy  should  be  taught  therein,  and  a  professor  engaged  to 
inculcate  the  natond  rights  of  the  black  people  of  every  country  until  they 
ahoold  be  restored  to  an  equality  in  civil  tights  with  their  white  brethren 
thtoQghout  the  Union.   The  American  authorities  named  declined  to  accept 
the  trost; — Held,  that  the  charitable  gift,  though  good,  could  not»  under 
the  circumstances,  be  carried  into  effect    The  Court  will  not  settle  a  scheme 
to  force  a  charity  upon  a  foreign  country,  which  the  Qovemment  of  that 
coantry  declines  to  succept-^New  v.  Bonaker,  36  L.  J.  CL  846. 

Yfvnaao  itp  of  Company — Set-^. — A  shareholder  of  a  company  in 
coarse  of  winding  up,  being  also  a  creditor  of  the  company,  assigned  his 
tttate  to  trustees  for  his  creditors  under  s.  192  of  the  Bankruptcy  Aet 
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1861 : — Hdd^  that  inasmnch  as  a  set-off  of  matnal  credits  was  allowed  by 
the  Bankrupt  Law  Consolidatioii  Act  1849,  though  not  allowed  in  rei^>ect 
of  calls  by  the  Companies'  Act  1862,  the  Court  of  Chancery  as  Court  of 
Appeal  in  Bankruptcy,  was  bound  to  allow  the  claim  upon  the  company  to 
be  8etK)ff  against  the  calls. — GrmtCt  ease,  35  L*  J.  Clu  752,  distinguished. 
— In  re  Ditekuforth,  ex  parte  Ooopery  36  L.  J.  Bankr.  28. 

Judicial  Sepabjltion — Principles  upon  which  granted — WifeU  cruelty — 
Provisumfor  vfifs, — ^A  judicial  separation  granted  on  the  ground  of  the 
wife's  cruelty,  although  the  parties  had  continued  to  live  together  in  the 
same  house  until  the  heating.  Semble — ^That  in  a  suit  by  a  husband  for 
judicial  separation  on  the  ground  of  cruelty,  the  question  is  not  nmply 
whether  the  husband's  safety  is  endangered,  but  the  Court  will  also  consider 
the  interest  of  the  wife,  and  whether  her  conduct  may  not  endanger  her 
safety  by  provoking  the  husband  to  retaliate.  A  judickd  separation  on  the 
ground  of  the  wife's  cruelty  will  not  be  decreed,  except  on  condition  that 
the  husband  makes  some  reasonable  provision  for  her  maintenance.  The 
husband  will  not  be  required  to  give  a  bond  with  sureties  to  secure  the 
payment  of  such  provision. — Forth  v.  Farih^  36  L.  J.  Fr.  and  Matr.  122. 

Companies'  Act  1862,  s.  79 — Business  not  commenced  wUhin  a  Year. — 
The  various  sets  of  circumstances  mentioned  in  &  79,  on  the  existence  of 
which  a  company  under  that  Act  may  be  wound  up  (among  which  is  the 
£Ekct  that  a  company  does  not  commence  business  withm  a  year  from  incor- 
poration) are  not  laid  down  as  absolutely  leading  to  the  winding  up  of  the 
company,  but  are  given  as  matters  of  evidence,  upon  which  the  Court,  if  it 
thinks  that  the  evidence  is  sufficiient,  and  is  not  in  any  way  n^fatived,  may 
act.  If  a  company,  therefore,  has  not  commenced  business  within  a  year 
from  incorporation,  the  Court  has  perfect  power  to  wind  it  up;  but  that 
power  must  be  exercised  only  if  the  Court  thinks  that  the  non-conmience- 
ment  of  business  is,  in  the  circumstances,  a  fair  indication  that  the  company 
has  no  intention  of  carrying  on  business,  and  is  not  likely  to  do  so.  This 
power  or  discretion  is,  however,  of  a  judicial  nature,  and  the  exercise  of  it 
is  subject  to  review  by  the  Court  of  Appeal  A  company  was  fonned  in 
Aug.,  1865,  for  building  warehouses  over  a  station  wldch  was  to  be  built 
by  a  railway  company  in  London.  Considerable  delay  took  place  in  the 
acquisition  by  the  railway  co.  of  the  land,  and  as  a  consequence  the  ware- 
housing CO.  in  Feb.,  1867,  had  not  commenced  erectmg  any  warehouses. 
The  majority  of  shareholders,  at  a  general  meeting  in  Feb.,  1867,  were  in 
&vour  of  prosecuting  the  undertaking.  The  M.  JEL,  (Lord  Romilly),  how- 
ever, in  March,  1867,  on  the  petition  of  a  shareholder,  made  an  oider  to 
wind-up: — Held^  by  L.  J.  J.  (rev.  the  order  of  M.  R),  that  under  the  cir- 
cumstances, the  power  of  the  court  to  wind-up  the  company  ought  not  to 
be  exercised,  and  petition  dismissed.  As,  however,  one  of  the  sets  of  the 
circumstances  mentioned  in  s.  79  had  literally  occunred,  and  there  appeared 
no  want  of  bona  fides  on  the  part  of  the  petr.,  without  costSi— Jfetropo^vbm 
Railway  Warehousing  Company ^  Lim.,  17  L.  T.  Bep.  N.  S.  108;  36  L  J. 
Ch.  827.  4 

WiNDiNO  T7P — Companies^  Act  1862,  s.  199.-^An  unregistered  company 
which  has  ceased  to  carry  on  business  may,  under  &  199,  be  wound  up  on 
a  petition  presented  by  a  creditor,  which  has  been  served  on  the  company; 
and  it  is  not  necessary  that  there  should  be  service  on  the  individual  share- 
holders.— In  re  City  of  London  and  Colonial  Financial  Association, 
36  L.  J.  Ch.  832. 
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RAILWAYS   AND   THEIR   CREDITORS. 
(According  to  recent  decisions  in  England.) 

In  times  of  commercial  difficulty,  Courts  of  law  and  equity  are  not 
nnfrequently  occupied  with  a  series  of  questions  which,  to  the  general 
public,  appear  novel,  but  the  solution  of  which  is,  for  the  most  part, 
found  to  depend  upon  old  and  well  established  legal  principle.  Deci- 
sions which  appear  to  sections  of  the  public  the  most  startling  are 
often  founded  on  some  of  the  most  familiar  and  self-evident  reasons ; 
and  transactions  which  have  their  origin  in  convenience,  and  their 
continuance  on  the  faith  of  things  going  smoothly,  receive,  when 
brought  into  a  Court  of  justice,  a  handling  as  inevitable  as  it  is  unex- 
pected. The  commencement  of  February  last  found  the  Stock  Ex- 
change in  commotion  because  it  was  decided  in  a  Court  of  law  that 
a  speculator  on  the  Stock  Exchange  was  responsible  for  his  engage- 
ments, although  made  on  the  Stock  Exchange  {Orissell  v.  Bristoive, 
in  the  Common  Pleas,  Jan.  31,  1868);  and  railway  directors  have 
been  astonished  to  learn  that  paying  dividends  out  of  capital  is  a  fraud 
upon  preferential  holders  which  a  Court  of  equity  will  inquire  into. 
Metropolitan  Railway,  Wood,  V.C,  Jan.  31,  and  Lord  Chancellor 
Chelmsford,  Feb.  19, 1868. 

It  will  not,  perhaps,  be  unprofitable  at  the  present  moment  to  take 
a  survey  of  some  of  the  more  recent  decisions  in  the  English  Courts 
affecting  the  rights  of  the  various  classes  of  shareholders  and  creditors 
of  railway  companies.  Fortunately  for  the  Scotch  companies,  the 
Courts  in  this  country  have  not  yet  had  so  much  experience  in  these 
<luestions  as  the  English  Courts  possess;  but  there  can  be  no  doubt 
that  the  same  principles  will  apply  to  public  undertakings  of  this 
nature  in  both  countries;  and  should  any  questions  arise  in  Scotland 
of  a  similar  kind  to  those  determined  by  the  English  cases,  the  latter 
^1  form  important  and  safe  precedents  for  the  conclusion  to  be 
^vcd  at  in  the  Scotch  cases.  They  are  also  of  the  highest  impor- 
^nce  in  their  bearing  upon  the  framing  of  schemes  of  arrangement,  for 
vhich  opportunity  is  given  by  the  Bailway  Companies'  Acts  of  last 
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session,  applicable  both  to  Scotland  and  England.    Act  30  and  31 
Vict.  c.  126  (for  Scotland),  and  c.  127  (for  England). 

The  first  case  we  shall  note  in  our  proposed  survey  is  that  of 
Chambers  v.  Manchester  and  Milford  Railway  Co.^  Q.R,  in  June, 
1864,  5  Best  and  Smith  588.  It  is  the  leading  case  upon  the  effect 
of  an  attempt  by  the  directors  of  a  railway  company  to  borrow  other- 
wise than  by  an  exercise  of  their  Parliamentary  powers.  Before, 
however,  entering  upon  the  merits  of  this  case,  we  must  recal  to 
mind  the  position  at  that  time  held  by  the  form  of  security  familiarly 
known  as  Lloyd's  bonds.  These  bonds  were  the  invention  of  a  lawyer 
of  well-known  acnteness,  and  are  in  the  form  of  an  account  stated 
under  seal  of  the  company,  for  work  done  upon  the  company's  under- 
taking, with  a  covenant  to  repay  the  amount  with  interest  Their 
legitimate  use  was  for  the  purpose  of  being  given  to  the  contractor  in 
payment  for  work  done,  so  that  he  received  from  the  company,  at  a 
time  when  they  were  not  in  a  position  to  exercise  their  borrowing 
powers,  an  obligation  on  which  a  judgment  might  be  at  once  obtained 
These  bonds,  with  the  sanction  of  very  high  legal  authority,  received 
currency  and  credit  as  a  first  charge  on  future  revenue,  and  the 
unsuccessful  attempt,  in  one  case,  of  a  shareholder  to  set  them  aside 
in  a  Court  of  equity  (White  v.  Caermarthen  Railway  Co.,  33  LJ. 
Ch.  93)  considerably  strengthened  their  position.  The  case  of 
Chambers  was  of  the  following  nature: — 

A  railway  company,  being  in  want  of  money  for  the  payment  of 
debts  due  to  the  contractor,  engineer,  and  solicitors,  and  for  land,  and 
also  to  meet  a  claim  made  by  the  plaintiff  for  «^1400  due  to  him  for 
travelling  expenses  and  loss  of  time,  applied  to  their  bankers  for  a 
loan  of  money,  and  the  bank  ultimately  agreed  to  advance  £\OfiOO 
on  the  promissory  note  of  the  directors.  At  a  meeting  of  the 
directors  in  March,  1861,  plaintiff  and  B.  were  authorised  to  sign  the 
necessary  notes  for  the  amount  of  j^lO.OOO  on  behalf  of  the  company, 
on  the  condition  that  the  proceeds  of  the  caUs  made  on  the  share- 
holders should  be  first  applied  in  liquidation  of  that  sum.  Plaintiff 
and  B.  thereupon  signed  a  joint  and  several  promissory  note,  which 
was  handed  to  the  bankers  on  the  money  being  advanced,  and  they 
afterwards  renewed  the  note  from  time  to  time.  In  April,  1863,  K, 
to  avoid  threatened  proceedings,  paid  the  balance  of  j^oOO  and 
interest,  and  sued  plaintiff  for  contribution.  Afterwards,  in  pursuance 
of  a  resolution  passed  at  a  meeting  of  the  directors  on  the  26th  of 
May,  1863,  bonds  in  the  form  of  Lloyd^s  bonds,  to  the  extent  of 
jPZOOO  (considered  to  be  equal  in  value  to  d^^oOOO)  were  sealed  with 
the  seal  of  the  company,  and  delivered  to  plaintiff  for  the  purpose  of 
being  used  as  a  security  for  an  advance  to  discharge  the  liability 
which  he  had  incurred.  He  assigned  the  bonds  to  D.  in  securi^ 
of  a  loan  for  <i^5000,  the  assignment  containing  a  covenant  that  the 
assignee  might  sue  in  plaintiff's  name.  The  money  so  raised  was 
appUed  by  him  in  payment  to  B.  of  his  contribution  and  costs. 
In  an  action  upon  the  bonds,  brought  in  plaintiff's  name  against 
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the  raQway  company,  the  legality  of  the  whole  transaction  was  called 
in  question.  It  was  held  by  the  Court  of  Queen's  Bench  that  the 
transaction  which  was  the  origin  of  the  whole  proceedings  was,  in 
substance,  a  loan,  which  the  company  had  no  authority  under  its  Act 
of  Parliament,  and  the  incorporated  Acts,  to  contract,  and  was  there- 
fore illegal  The  bonds  were  therefore  held  to  be  void,  as  without 
consideration,  and  as  tainted  with  the  illegality  of  the  original 
transaction. 

The  opinions  of  the  Judges  in  the  above  case  tend  to  show  that 
every  note  or  instrument  purporting  to  bind  a  railway  company,  in 
respect  of  money  advanced  and  lent  to  the  company  other  than  the 
obligations  and  securities  which  the  company  is  expressly  authorised 
to  issue  under  their  Act  of  Parliament,  are  impliedly  illegal  under 
sec.  19  of  the  Act  7  and  8  Vict  c.  85.  It  seems  to  have  been 
strongly  contended  on  the  authority  of  Troup*8  case  (to  which  we 
will  presently  refer)  that  the  transaction  in  question  might  be  sus- 
tained on  the  ground  that  the  money  raised  by  the  loan,  in  the  first 
instance,  was  properly  applied  for  the  benefit  of  the  company,  and  for 
their  legitimate  purposes.  But  this  contention  was  answered  by  the 
observation,  that  the  scheme  of  issuing  the  bonds  in  question  was 
resorted  to  not  to  obtain  money  for  the  necessary  purposes  of  the 
company,  but  for  the  purpose  of  raising  money  to  enable  Chambers  to 
discharge  the  liability  into  which  he  had  entered  on  behalf  of  the 
company  of  which  he  was  chairman. 

We  shall  next  examine  some  decisions  of  the  Courts  of  Equity,  to 
see  whether  they  warrant  any  modification  of  the  doctrine  laid  down 
in  Chambers*  case.  In  Troup's  case,  referred  to  in  the  judgment 
above  cited,  the  directors  of  a  company  (not  a  railway  company), 
having  no  borrowing  powers,  on  being  pressed  for  money  by  their 
contractor,  obtained  for  him,  from  a  banker,  a  credit  of  iP2()00,  on 
their  personal  guarantee.  The  contractor  afterwards  agreed  to  abandon 
the  plants  etc.,  to  the  company  on  receiving  ^600,  and  being  indem- 
nified against  the  banker's  claim.  The  directors  being  sued  by  the 
bank,  Mr  Troup,  the  secretary  of  the  company,  with  the  authority  of 
the  directors,  borrowed  if  500,  which  was  applied  as  to  the  amount  of 
i?400  in  payment  of  the  debt  to  the  bank,  and  <£^25  in  payment  of  a 
jadgment  debt  due  by  the  company.  The  company  being  ordered  to 
be  wonnd  up,  and  the  plant,  etc.,  having  been  sold,  and  the  proceeds 
applied  in  liquidation,  Mr  Troup,  in  the  winding  up,,  claimed  the 
sum  of  ^425.  The  Master  of  the  Rolls  (Romilly)  allowed  the  claim 
upon  a  principle  of  equity,  which  he  stated  as  follows : — That  where  the 
directors  of  a  company  have  no  power  to  borrow  money,  the  repay- 
ment of  money  borrowed  cannot  be  enforced  by  the  lender  against  the 
company;  yet  if  the  money  has  been  bona  fide  applied  to  the  pur- 
poses of  the  company,  the  bona  fide  lender  is  entitled  to  payment  as 
against  the  company.  The  principle  thus  broadly  stated  is  fairly 
inferred  firom  the  judgment  in  the  case  of  the  Gei^man  Mining  Com- 
pany, 4  De  6.  M.  and  Q.  19,  decided  on  the  very  high  authority 
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of  the  Lords  Justices  Enigbt  Brace  and  Turner,  and  the  same  prin- 
ciple is,  though  with  somewhat  more  reserve,  accepted  by  Vice-Chan- 
cellor  Wood  in  The  Magdalena  Steam  Navigation  Company,  Johnson, 
690,  where  the  holders  of  certain  debentures,  which  had  been  irregu- 
larly issued,  but  the  money  raised  upon  which  had  been  applied  in 
discharging  lawful  debts  and  liabilities  of  the  company,  were  held 
entitled,  as  against  the  company,  to  claim  repayment  of  their  ad- 
vances, with  the  stipulated  amount  of  interest 

In  order,  however,  to  determine  what  would,  in  an  English  Court 
of  Equity,  be  viewed  as  bona  fide  applied  to  the  purposes  of  the  com- 
pany, it  will  be  safe  to  keep  in  view  the  propositions  which  Lord 
Justice  Knight  Bruce,  in  his  elaborate  judgment  in  the  case  of  the 
German  Mining  Company,  held  to  be  established  in  point  of  fact 
The  case  in  question  was  that  of  a  company  formed  in  England  for 
carrying  on  certain  mines  in  Germany.  The  deed  of  settlement  of 
the  company  gave  no  powers  to  the  directors  to  raise  money,  except 
by  the  creation  of  new  shares.  Por  the  purposes  of  the  company,  and 
under  the  circumstances  presently  to  be  stated,  advances  were  made 
by  some  of  the  shareholders,  and  the  directors  also  borrowed  other 
sums,  on  their  personal  guarantee,  from  the  bankers  of  the  company. 
The  company  being  wound  up  in  Chancery,  an  action  at  law  was 
brought  by  the  bank  against  the  liquidator  to  recover  the  advances 
made  by  the  bank,  but  the  Court  of  Exchequer  held  that,  under  the 
company's  deed  of  settlement,  the  directors  had  no  power  whatever  to 
borrow  money,  and  the  debt  was  held  irrecoverable  at  law.  The 
directors  afterwards  paid  the  sums  due  to  the  bankers,  on  which  they 
had  become  liable  under  their  guarantee,  and  then  claimed,  in  the 
winding  up,  to  be  allowed  the  sums  so  paid  by  way  of  set-off  against 
calls.  The  Lords  Justices  confirming  the  order  of  the  Master  in 
Chancery,  and  the  decision  of  the  Vice-Chancellor,  held  that  the  share- 
holders who  had  advanced  money,  and  the  directors  who  had  paid 
the  debt  to  the  bankers,  were  alike  entitled  to  claim  a  set-off  against 
calls,  in  respect  of  their  advances,  with  interest  The  propositions 
which,  in  that  case.  Lord  Justice  Enight  Bruce  laid  down  as  estab- 
lished in  point  of  fact,  and  which  form  the  basis  of  the  judgment, 
were  the  following: — 

1.  That  the  conduct  of  the  directors — ^the  managing  partners, 
namely,  of  the  partnership — was  uniformly  direct,  open,  and  fair,  and 
the  result  of  good  intention. 

2.  That  not  on  their  part  only,  but  on  the  part  of  all  the  share- 
holders, by  whom  respectively  the  advances  in  question  were  made, 
they  were  made  bona  fide  and  honestly,  with  a  view  to  the  support 
and  preservation  of  the  undertaking,  and  under  the  impression  that 
it  was  for  the  benefit  of  all  the  partners  in  it,  as  such,  that  the 
advances  should  so  be  made. 

3.  That  the  advances  were  required,  made,  intended,  and  applied, 
not  for  the  purpose  of  changing  the  nature  of  the  partnership  under- 
taking, or  enlarging  or  extending  it,  but  for  carrying  it  on  withoat 
change,  enlargement,  or  extension,  or  for  saving  it  from  destruction. 
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4.  That  the  manner  in  which  the  amount  of  the  advances  was,  in 
fact,  applied  by  the  directors  and  the  local  agent,  would  have  been 
in  due  course,  and  proper  and  binding  on  all  the  partners,  if  that 
amount  had  not  been  procured  as  it  was,  but  had  been  part  of  the 
regular  and  proper  capital  of  the  partnership  under  the  administration 
of  the  directors. 

5.  That  unless  this  amount  had  been  obtained  in  some  manner,  and 
applied  as  it  was  applied,  there  must  have  been  loss  and  destruction 
of  the  whole,  or  an  important  part,  of  the  partnership  property  in 
Germany,  so  as  to  cause  the  immediate  stoppage,  and  actual  ruin  of 
the  concern. 

G.  That  it  is  not  proved,  not  suggested,  and  not  likely,  that  the  share- 
holders were  not  justly  and  lawfully  liable  to  be  sued  personally  here, 
or  if  in  Germany,  then  in  Germany,  for  payment  for  the  work,  labour, 
and  materials,  to  the  payment  for  which  the  partnership  property  in 
Germany  was  specifically  liable,  and  summarily  applicable  by  the 
local  law. 

7.  That  the  conduct  of  the  directors,  in  all  points  material  to  be 
considered  on  this  occasion,  was  such  as  might  well  have  been  the 
conduct  of  reasonable  men  acting  with  due  consideration  and  atten- 
tion in  their  own  affairs. 

8.  That  they  made  the  state  of  the  concern,  and  pai*ticularly  its 
exigencies,  and  the  pecuniary  purpose  existing,  known  to  all  the 
shareholders,  or  to  as  many  of  them  as  was  reasonably  possible,  and 
did  this  with  reasonable  diligence.     And — 

9.  That  none  of  the  shareholders  took  any  proceedings  or  course 
for  dissolving  the  company,  or  preventing  further  expencfiture  on  the 
mines  by  the  directors. 

Now,  although  these  propositions  are  framed  in  reference  to  the 
ratio  decidendi  of  the  particular  case,  that  is  to  say,  the  right  of  a 
trustee  or  agent  acting  bona  fide  to  indemnity  from  the  beneficiary  or 
principal,  yet  they  undoubtedly  form  the  ground  of  the  equity,  if 
there  be  one,  of  a  creditor  to  follow  in  the  hands  of  a  company  having 
no  authority  to  borrow,  advances  which  have  been  bona  fide  applied 
to  the  purposes  of  the  company.  And  although,  in  some  of  the 
cases  (see  cases  cited  in  Lindley  on  Partnership,  p.  367)  this  equity 
is  more  broadly  laid  down  than  could  be  reasonably  inferred  from  the 
case  of  the  German  Mining  Company,  it  must,  on  the  other  hand, 
be  remembered  that  none  of  these  cases  depend  on  the  like  high 
authority,  nor  can  it  be  safely  assumed  that  their  apparent  extension 
of  the  principle  will  be  sustained  in  the  highest  Court  of  appeal 

We  must  also  observe  that  the  case  of  a  railway  company  is  peculiar, 
owing  to  the  provisions  of  the  Act  7  and  8  Vict,  c.  85,  s.  19,  the 
purport  of  which  is  in  the  first  place  to  condone  the  issue  of  securities 
nlira  vires,  which  before  that  date  had  taken  place  to  such  a  large 
extent  as  to  render  Parliamentary  interference  expedient,  and  at  the 
same  time  stringently  to  prohibit  such  practice  for  the  future.  Had 
the  claim  of  the  plaintiff  in  Chambers'  case  above  mentioned  against 
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the  company  been  prosecuted  to  a  decision  in  a  Court  of  Equity,  it  is 
possible  that  the  claim  might  have  been  held  barred  on  the  ground  of 
that  statute,  but  perhaps  more  probable  that  an  inquiry  would  have 
been  directed  as  to  the  amount  of  the  advance  which  had  been  bona 
fide  expended  for  the  purposes  of  the  company. 

Upon  the  whole,  it  would  appear  that  in  a  Court  of  Equity  a  claim 
for  repayment  of  advances,  whether  made  by  a  director,  a  shareholder, 
or  a  stranger,  would  be  sustained  so  far  as  it  can  be  shown  that  such 
advances  have  been  applied  either  in  discharge  of  the  company's  debts 
lawfully  and  properly  incurred,  or  in  liquidation  of  the  expenses  pro- 
perly and  necessarily  incurred  in  carrying  on  the  purposes  of  the 
company;  but  we  do  not,  on  the  cases,  see  any  ground  for  supposing 
that  a  Court  of  Equity  would  deal  with  such  an  inquiry  otherwise  than 
on  the  strictest  principles  of  accounting. 

The  next  decision  we  shall  refer  to  is  that  relating  to  the  claim  of 
debenture  holders  in  the  London,  Chatham,  and  Dover  Company, 
Gardiner  v.  London,  Chatham,  and  Dover  Railway  Company,  Law 
Beports,  2  Ch.  Ap.  201.  The  opinions  of  the  Lords  Justices  Cairos 
and  Turner  in  the  suits  against  this  company,  which  were  heard 
together  in  the  close  of  the  year  1866,  and  on  which  judgment  was 
given  in  January,  1867,  are  most  important,  as  defining  the  nature  of 
the  "  undertaking "  when  made  the  subject  of  a  debenture  security. 
It  was  held  that,  upon  the  true  construction  of  the  debenture  in  ques- 
tion in  these  suits,  it  proceeds  upon  the  footing  of  the  railway  being 
treated  as  a  continuing  and  going  concern,  that  it  operates  only  to 
charge  the  railway  and  works  connected  with  it,  and  the  tolls  and 
sums  of  money  of  the  like  nature  arising  from  it,  in  favour  of  the 
debenture  mortgagee,  but  that  it  creates  no  charge  upon  what  may  be 
termed  the  floating  capital  of  the  railway  company — that  is  to  say, 
upon  the  superfluous  lands  of  the  railway  company,  or  any  rents  or 
sale-moneys  arising  from  them,  or  upon  the  rolling  dtock  and  other 
goods  and  chattels  of  the  company.  As  it  is  elegantly  expressed  by 
Lord-Justice  Cairns,  "  The  undertaking,  so  far  as  these  contracts  of 
mortgage  are  concerned,  is  made  over  as  a  thing  complete  or  to  be 
completed;  as  a  going  concern,  with  internal  and  Parliamentary  powers 
of  management  not  to  be  interfered  with;  as  a  fruit-bearing  tree,  the 
produce  of  which  is  the  fund  dedicated  by  the  contract  to  secure  and 
pay  the  debts." 

The  decision  above  referred  to  is  expressly  guarded  from  giving 
any  opinion  that  may  prejudice  the  rights  of  debenture  holders  to 
recover  judgment  for  what  is  already  due  and  payable  upon  their  secu- 
rities, and  to  come  in  pari  passu  with  other  creditors  against  the 
property  affectable  by  judgment  creditors;  and  the  questions  that  may 
yet  arise  upon  the  remedies  of  the  difierent  classes  of  creditors  in  rail- 
way companies,  and  the  marshalling  of  their  respective  securities,  are 
by  no  means  exhausted,  and  will  probably  afibrd  for  some  time  a 
fertile  mine  of  litigatioa 

The  decision  of  Lord-Justice  Cairns  in  the  Cambrian  EaUways 
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Conipany,  on  the  28th  January  last,  reported  in  the  Times  of  the  29th, 
is  a  most  important  one  upon  the  jurisdiction  of  the  Court  of  Chancery 
in  reference  to  schemes  filed  under  the  recent  Act  30  and  31  Vict,  c. 
127,  the  corresponding  Act  for  Scotland  being  30  and  31  Vict.,  cap. 
126.    The  Act  provides  (sec.  6)  that  where  a  company  are  unable  to 
meet  their  engagements  with  their  creditors,  the  directors  may  prepare 
a  scheme  of  arrangement  between  the  company  and  their  creditors, 
and  file  the  same  in  the  Court  of  Chancery  with  a  declaration  under 
Ihe  seal  of  the  company,  to  the  effect  that  the  company  are  unable  to 
meet  their  engagements  with  their  creditors,  and  an  affidavit  by  the 
chairman  and  directors,  or  major  part  of  them,  to  the  truth  of  such 
declaration.    By  section  7  of  the  statute  it  is  enacted  that  after  the 
filing  of  the  scheme,  the  Court  may,  on  the  application  of  the  com- 
pany on  summons  or  motion  in  a  summary  way,  restrain  any  action 
against  the  company  on  such  terms  as  the  Court  thinks  fit    The  Act 
goes  on  to  provide  that  after  three  months  from  the  filing  of  the 
scheme,  the  Court  may  confirm  it,  provided  the  assent  of  certain  classes 
of  creditors  has  been  given  by  certain  majorities  specified  in  the  Act 
The  Cambrian  Bailways  Company  filed  a  scheme  in  pursuance  of  this 
Act,  and  forthwith  took  out  fifteen  summonses  (under  section  7)  for 
the  purpose  of  staying  certain   actions  and  suits  commenced  by 
the  <Ufferent  classes  of  creditors  for  the  purpose  of  enforcing  their 
respective  claims,  and,  amongst  others,  by  landowners  in  respect 
of  purchase  money  and  compensation  for  land  taken  or  injuri- 
ously  affected    by    the    company  in  pursuance  of   their   powers. 
Vice-Ghancellor  Wood  ordered  that,  in  the  actions  other  than  those 
by  kndowners,  process  should  be  stayed  after  judgment,  but  that 
no  order  affecting  any  suits  or  actions  by  landowners  should  be 
made.    The  decision  of  the  Vice-Chancellor  went  on  the  ground  that 
a  certain  proviso  in  the  23d  section  of  the  Att — "  that  nothing  here- 
mtofore  contained  shall  affect  any  claim  for  land  taken  " — applied  to 
all  that  preceded  in  the  Act    On  appeal,  Lord-Justice  Cairns  held 
that  the  proviso  in  question  applied  only  to  the  section  in  which  it 
occurred;  but  he  sustained  the  decision  of  the  Vice-Chancellor  upon 
grounds  far  more  important  as  affecting  the  character  of  schemes 
likely  in  future  to  be  framed  under  this  Act    After  hearing  the 
.arguments,  he  expressed  a  strong  opinion  to  the  effect  that  the 
scheme,  when  confirmed,  would  not  be  binding  on  the   outside 
creditors — ^that  is,  the  creditors  other  than  the  particular  classes  of 
creditors  which  the  Act  provided  should  be  bound  by  means  of  certain 
majorities.    At  advising,  he  held  that  the  Court  had  power,  while  the 
Kheme  was  maturing,  of  staying  proceedings  by  all  creditors,  includ^^ 
mg  the  landowners.    But  he  could  not  think  it  right  that  the  Court 
should  suspend  the  proceedings  of  any  unpaid  landowner,  or  indeed  of 
any  outside  creditor,  unless  it  saw  that  a  scheme  'was  proposed  in 
good  futh  which,  if  it  reached  maturity,  would  afford  a  reasonable 
prospect  of  providing  for  the  person  whose  remedies  were  so  interfered 
irith.    He  consider^  the  provision  in  the  scheme  before  him  with 
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respect  to  landowners  to  be  quite  unsatisfactory,  and  therefore  the 
Court  would  not,  during  the  maturing  of  such  a  scheme,  suspend  the 
remedies  of  the  landowner.  He  therefore,  though  on  different 
grounds,  sustained  the  decision  of  the  Vice-Chancellor. 

The  decision  is  most  important,  and  will  tend  much  to  secure  that 
the  provisions  under  which  the  Legislature  has  allowed  breathing 
time  to  the  railway  companies  shall  not  be  used  for  defeating  the 
just  claims  of  any  class  of  creditors,  or  the  priorities  to  which,  in  law 
and  equity,  they  are  entitled.  The  Act  of  last  session  for  Scotland 
being  precisely  mutatis  mutandis  to  the  same  effect  as  the  Eoglish 
Act,  it  is  needless  to  enlai^e  upon  the  importance  of  the  decision 
last  referred  to  with  regard  to  Scotch  companies.  R  C. 
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PROCEDURE,  &a,  IN  THE  COURT  OF  SESSION. 

No  one  who  remembers  the  discussions  which  took  place  upon  the 
Bill  for  Reform  of  the  Court  of  Session,  introduced  by  Lord  Advocate 
Moncreiff  in  1863,  can  fail  to  be  struck  by  the  contrast  between  the 
tone  of  those  discussions  and  that  of  the  controversies  which  now 
rage  round  about  us.  The  views  of  Parliament  regarding  the  Irish 
Church  have  not  advanced  with  more  startling  rapidity  than  those  of 
professional  men  regarding  the  Court  of  Session.  In  1863  the  de- 
bates were  limited  to  improvement  in  the  procedure  of  our  Superior 
Courts;  and  the  Bill  was  denounced  as  revolutionary  because  it 
approached  even  this  with  too  rude  a  hand.  Now  the  field  of  our 
discussions  has  been  immeasurably  extended;  our  speculations  know 
no  limits ;  the  wildest  theories  are  confidently  broached  and  received, 
if  not  with  acceptance,  at  least  with  respect ;  mere  reform  of  our  pro- 
cedure has,  in  comparison,  become  a  very  small  matter  indeed.  There 
could  hardly  have  been  a  stronger  instance  of  the  mingled  good  and 
evil  of  delay.  The  undue  postponement  of  a  reform  which  was  ad- 
mitted, on  all  hands,  to  be  necessary,  has  at  least  brought  this  advan- 
tage— that  no  one  now  seems  disposed  to  stick  at  a  trifle.  On  the 
contrary,  there  is  a  prevailing  mania  for  abolishing  everything. 
According  to  one  theory,  the  Sheriff  Courts  are  to  be  abolished;, 
according  to  another,  these  Courts  are  to  swallow  up  the  Court  of 
Session;  now  the  privileges  of  Writers  to  the  Signet,  now  the  privi- 
leges of  Advocates,  are  attacked.  No  scheme  is  too  daring  for  the 
present  temper  of  the  professional  mind. 

From  such  high  arguments  it  is  not  without  a  feeling  of  irksome- 
ness  that  we  descend  to  the  prosaic  task  of  criticising  the  details  of  a 
procedure  bill.  Yet  it  is  very  necessary  to  discharge  this  duty;  and 
all  the  more  so  because  there  is  some  danger  that  amid  all  this  great 
turmoil  the  opportunity  of  gaining  what  measure  of  good  can  be 
secured  by  a  good  procedure  bill  may  again  pass  away.  That  in  the 
bill  as  it  now  stands  there  are  salutary  provisions  no  one  will  deny^ 
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On  the  other  hand,  it  mnst  be  as  frankly  conceded  that,  in  its  present 
shape,  the  bill  can  make  no  claim  to  be  considered  thorough  and  ade- 
quate even  as  a  procedure  measure.  It  has  evidently  not  been  care- 
fully thought  out  The  "  tares  of  haste"  are  plain  on  every  page  of  it. 
Even  the  phraseology  is  confused  and  varying  to  a  surprising  degree. 
The  words  "  case,  cause,  action,  proceeding";  and  the  words  "  pleading, 
summons,  writ";  are  used  with  a  vagueness  and  a  carelessness  which, 
should  the  bill  come  to  be  put  in  force,  would  prove  perplexing  in  the 
extreme.  The  first  and  most  obvious  criticism  on  the  measure  is  that 
uniformity  in  the  language  should  be  studied,  and  a  good  interpreta- 
tion clause  added.  But  beyond  this  there  is  a  want  of  grasp  in  the 
measure  as  a  whola  There  are  many  excellent  provisions  in  it;  but 
the  framer  seems  to  have  put  them  in  almost  at  random:  he  does  not 
seem  ever  to  have  caught  any  principle — even  to  have  got  to  the  root 
of  the  evil,  and  so  to  have  proceeded  to  work  out  the  appropriate 
remedies.  The  bill  may  be  made  a  good  one,  but  it  certainly  is  not 
a  good  one  now. 

The  way  in  which  the  bill  deals  with  the  sittings  of  the  Court  will 
be  approved  of  by  no  one.    The  time  of  the  sittings  of  the  Court  is 
lengthened,  particularly  the  Summer  Session ;  but  relief  is  to  be  given 
by  short  intercalary  vacations  of  seven  days  in  the  middle  of  each 
Session.    All  this  is  a  mistake.    These  short  vacations  would  be  no 
vacations  at  alL    The  principle  that  should  regulate  such  arrange- 
ments is  to  have  our  vacations  of  such  a  moderate  length  as,  on  the 
one  hand,  to  allow  of  people  leaving  town,  and  on  the  other,  not  to 
pve  rise  to  the  idea,  that  to  stay  away  the  whole  period  of  the  vaca- 
tion is  a  proof  of  idleness  or  indifference.    Taking  this  principle  our 
present  long  vacation  is  clearly  too  long:  the  Court  should  meet  a 
month  sooner.    With  extra  sittings  (which  may  now  be  regarded  as 
a  permanent  institution)  and  Jury  trials,  the  real  amount  of  vacation 
daring  the  Spring  recess  will  be  little  more  than  a  fortnight,  while  for 
the  Circuit  Judges  it  will  be  nothing  at  all.    We  should,  therefore, 
strongly  deprecate  making  the  meeting  of  the  Court  for  the  Summer 
Session  earlier  than  it  now  is.     The  bill  contains  many  useful  provi- 
sions for  utilizing  the  vacations ;  and  if  these  come  into  play,  we  may 
safely  leave  our  Sessions  as  they  now  are,  except,  as  we  have  above 
said,  that  the  Winter  Session  should  berin  somewhat  sooner.    The 
whole  question,  however,  of  the  time  for  the  regular  sittings  of  the 
Court  becomes  of  very  little  moment,  if  a  clause  at  present  in  the  bill 
is  to  be  retained,  requiring  the  Judges  to  have  extra  sittings  whenever 
the  arrears  may  reach  a  certain  point.    At  least  this  clause  makes  it 
but  of  slight  importance  to  lengthen  the  regular  sittings  of  the  Court 
^OT  our  own  part,  however,  we  think  this  clause  a  mistake.    It  seems 
qmte  uncalled  for,  and  to  be  in  some  measure  a  slight  on  the  zeal  and 
energy  of  our  Judges — especially  of  the  Heads  of  the  Court   Moreover, 
it  makes  "  extra  sittings"  of  a  part  of  the  Court  become  the  rule,  and 
these  sittings  are  felt  by  all  to  be  exceedingly  inconvenient    The  better 
plan  IB  to  have  the  regular  sittings  of  a  reasonable  length ;  and  if  arrears 
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should  nevertheless  accumulate,  to  rely  on  the  sense  of  public  duty 
which  animates  our  Bench  for  the  adoption  of  proper  means  to  dispose 
of  them. 

Speaking  generally,  the  provisions  for  abolishing  advocation,  and 
substituting  instead  a  simple  form  of  appeal  from  the  Sheriff  Ck>nrts, 
are  well  considered.  Though  here,  too,  the  change  might,  with  per- 
fect safety,  have  been  much  more  sweeping.  Not  only  advocations, 
but  all  special  modes  of  bringing  the  judgments  of  inferior  Courts 
under  review — ^suspensions,  for  example,  should  have  been  done  away 
with,  and  one  comprehensive  and  simple  form  of  appeal  institated, 
which  should  have  been  made  applicable  to  every  form  of  action. 
That  would  have  been  a  complete  and  statesmanlike  proceeding.  We 
cannot  even  imagine  any  valid  objection  to  it;  and  the  evil  of  dealing 
with  one  form  of  process  only,  leaving  the  rest  to  the  chances  of  the 
future,  are  too  obvious  to  be  pointed  out  The  working  of  the  pro- 
posed new  Ck)urt  of  Appeal,  to  meet  on  Mondays  only,  will  be  found 
attended  with  much  inconvenience,  especially  to  agents  from  the 
country.  It  would,  we  think,  have  been  far  better  to  have  empowered 
the  Lord  President  to  have  called  into  existence  a  Third  Division,  when 
the  number  of  arrears  might  render  that  necessary. 

The  most  important  parts  of  the  bill  are  those  which  deal  with  the 
Court  of  Session  procedura  Here  we  have  displayed,  in  a  striking 
degree,  both  the  value  and  the  shortcomings  of  the  measure.  In  the 
part  devoted  to  pleading — properly  so  called — one  great  step  is  made 
in  the  clause  which  gives  the  power  of  amending  the  record  In  order, 
however,  to  make  sure  that  this  will  be  fully  worked,  opposed  as  it  is  to 
to  the  predilections  of  many  of  our  Judges,  the  clause  would  have  to  be 
expressed  with  greater  decision,  and  so  as  to  embrace,  beyond  the 
possibility  of  doubt,  a  greater  range  of  circumstances.  The  change  is 
of  such  vital  importance,  that  no  doubt  should  be  allowed  to  rest  upon 
it  The  terms  of  Section  222  of  the  English  Common-Law  Procedure 
Act,  and  of  Sections  96  and  36  in  the  Acts  of  18o4  and  1860,  should 
be,  as  far  as  possible,  embodied  in  our  statute.  Again,  the  time  for 
lodging  pleadings  is  fixed  by  the  statute,  and  no  extension  of  that 
time,  by  consent  of  parties,  is  to  be  allowed  There  are  some  other 
minor  provisions,  the  tendency  of  which  is  to  promote  despatch;  but 
further  than  this  the  bill  does  not  go.  Issues  are  to  be  retained, 
though  they  have  been  long  ago  condemned  by  the  great  majority 
of  the  profession;  and  to  require  them  to  be  lodged  along  with 
the  Summons  and  Defences  is  absurd.  It  has  been  assumed 
that,  without  issues,  it  would  be  impossible  to  send  cases  to 
a  jury  under  our  Scotch  system  of  pleading — that  this  can 
only  be  done  under  a  system  like  the  English,  the  theory  of  which 
is,  that  the  pleadings  themselves  evolve  the  matter  in  dispute. 
But  this  assumption  was  much  shaken  during  the  discussions  of 
1863-4;  and  the  opinion  has  been  gradually  gaining  ground  that,  in 
all  proper  jury  cases,  it  would  be  quite  safe  to  send  the  case  to  trial 
on  ^e  record  alone^  under  the  directions  of  the  presiding  Judge.  Such  a 
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change  woidd,  however,  require  greater  accuracy  and  brevity  in  our 
pleadings,  and  on  this  point  the  bill  is  conspicuously  defective.  In 
1863  all  the  professional  bodies,  without  exception,  repoiled  strongly 
in  favour  of  the  clauses  in  the  bill  enjoining  brevity,  forbidding  all 
statement  of  details,  of  evidence,  and  all  quotations  from  documents. 
Sections  30,  31,  33,  34,  and  35  of  the  bill  of  1863  were  all  directed 
to  this  object;  and  similar  clauses  must  be  introduced  into  this  bill 
if  our  pleading  is  ever  to  arrive  at,  we  do  not  say  excellence,  but  any- 
thing like  common  propriety.  We  cannot  comprehend  how  an  im- 
provement so  simple,  so  requisite,  and  so  universally  desired  should 
have  been  overlooked.  Our  present  extravagant  prolixity  in  pleading 
has  arisen  from  the  impossibility  of  amendment  after  a  certain  stage; 
counsel  are  determined  to  state  everything  they  can  think  of,  lest 
8ome  omission  may  be  discovered  too  late.  But  now  that  amend- 
ments are  to  be  allowed,  this  anxiety  will  no  longer  have  the  same 
justification ;  and  therefore  there  will  be  no  hardship  in  laying  down 
the  most  stringent  rules  for  the  control  of  pleadings. 

Again,  the  reports  in  1863,  with  not  less  unanimity,  approved  of 
simplifying  our  present  summons  by  shifting  off  the  unmeaning 
jargon  of  the  will,  and  making  it  a  simple  citation  to  the  defender  to 
appear  and  answer  to  certain  demands  therein  made  upon  him.  The 
cumbrous  shape  of  our  summons,  and  our  elaborate  and  embarrassing 
procedure,  in  actions  of  reduction  and  proving  the  tenor,  were  particu- 
larly dealt  with  in  the  bill  of  that  year.  Nothing  of  this  sort  finds 
place  in  the  bill  before  ua  We  are,  therefore,  we  think,  fully  justified 
in  saying  that  even  as  a  bill  for  improving  procedure  it  falls  far  short 
of  being  a  complete  and  exhaustive  measure.  And  even  where  new  en- 
actments are  introduced,  their  scope  is  limited  in  an  unaccountable  way. 
Thus  there  is  a  very  good  provision  enabling  parties,  and  especially 
tmstees  and  such  like,  being'  before  the  Court,  to  state  without  regular 
pleadings,  special  cases  on  questions  of  law.  This  is  a  very  important 
and  valuable  privilege;  but  why  should  the  judgment  of  the  Court  on 
such  cases  be  declared  final  ?  Questions  of  the  most  delicate  nature 
would  frequently  come  up  under  their  power;  and  why  on  earth 
should  parties,  by  adopting  this  very  rational  mode  of  raising  them,  be 
denied  the  possibility  of  getting  a  judgment  of  the  House  of  Lords  ? 
Cases  under  this  section  would  be  those  of  all  others  which  ought 
to  go  to  the  House  of  Lords — ^not  depending  on  matters  of  fact,  as  to 
which  distinct  finality  is  often  desirable ;  but  raising  points  of  law,  and 
of  law  only,  the  decision  of  which  is  the  special  and  peculiar  function 
of  that  House.  The  restriction  is  really  too  absurd  for  argument  In 
addition  to  this  power,  parties  should  be  also  enabled  to  t^e  the  judg- 
ment of  the  Court,  or  of  a  jury,  by  similar  means  on  questions  of  fact. 

The  provisions  with  regard  to  jury-trial,  and  especially  as  to  cheap- 
ening and  shortening  the  procedure  after  trial,  are  on  the  whole  good. 
Some  peculiar  crotchets  or  "  fancy"  reforms — such  as  reducing  the 
number  of  jurors  to  seven,  and  making  lawyers  serve  as  jurors,  may 
he  left  without  discussion,  to  their  certain  fate.    But  we  miss  here 
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another  provision  in  the  bill  of  1863  which  was  well  received— viz., 
that  giving  the  Judge  power  to  state  certain  questions  to  the  jury,  and 
to  direct  a  verdict  to  be  recorded  in  conformity  with  the  answers  to 
be  returned  to  those  questions. 

In  the  last  number  of  this  Journal  we  ventured  to  point  out  three 
directions  which  sound  legislation,  with  a  view  to  improve  the  Court 
of  Session,  should  take.  The  first  of  these  was  to  increase  the  power 
of  our  Judges;  jand  in  this  respect  the  bill  is  very  nearly  satisfactory, 
and,  we  may  anticipate,  will  be  made  entirely  so.  The  second  was  to 
relieve  our  Judges  of  much  work  in  which  their  strength  is,  at  pre- 
sent, wasted.  In  this  respect  the  bill  does  something,  but  not  mucL 
It  relieves  them,  to  some  extent,  from  the  routine  of  the  motion-roll; 
it  does  not  grapple  with  the  evils  and  shortcomings  of  the  Evidence 
Act — at  least,  of  the  Evidence  Act  as  it  has  been  interpreted  and 
applied.  The  third  was  to  decentralize,  to  some  extent,  the  working 
of  our  judicial  system.  In  this  respect  the  bill  does  nothing  at  all 
It  enacts,  indeed,  that  when  Jury  cases  do  happen  to  be  tried  at  Cir- 
cuit, the  local  practitioners  shall  be  entitled  to  conduct  them ;  but  that 
potential  enactment,  as  it  were,  will  go  but  a  very  short  way  towards 
breaking  down  our  present  habits  and  prejudices.  It  must  be  accom- 
panied by  a  provision  that  any  case  originating  in  any  of  the  districts 
belonging  to  any  one  of  the  three  Circuits  shall,  on  the  motion  of 
either  of  the  parties,  be  remitted  for  trial  to  that  Circuit.  Some  such 
provision  as  this  would,  we  think,  be  of  the  utmost  value.  We  have 
long  been  of  opinion  that  the  cost  and  tediousness  of  Jury  trials  was 
in  a  great  measure  owing  to  the  necessity  of  bringing  the  parties  and 
all  the  witnesses  to  Edinburgh.  Even  the  uncertainty  alleged  against 
this  tribunal  may  arise  from  the  same  cause.  Why  should  Edinburgh 
Juries  dispose  of  disputes  of  every  kind  and  variety  ? — of  rights  of 
way  in  Ross-shire,  of  mercantile  difficulties  in  Glasgow  ?  There  must, 
we  should  think,  be  many  cases  of  which  a  local  Juiy  will  of  necessity 
be  the  best  judges.  Ignorance  is  not  always  convertible  with  want  of 
prejudice.  On  the  incidental  advantages  of  this  change  arising  from 
the  country  thus  becoming  familiarised  with  the  Supreme  Court  as 
the  tribunal  for  the  determination  of  its  rights,  we  have  not  space 
here  to  dwell. 

We  had  intended  to  enter  at  length  on  some  of  the  greater  pro- 
posals which,  as  we  have  said,  are  now  agitating  the  professional  mind, 
almost  to  the  exclusion  of  the  bill  itself.  But  we  have  only  space  for 
a  very  few  sentences  on  two  of  the  most  important  of  these.  The 
first  relates  to  the  suggestion — which  comes  directly  from  certain 
provisions  in  the  bill — that  local  practitioners  should  have  the  power, 
under  due  regulations,  of  practising  in  the  Court  of  Session.  There 
is  obviously  a  great  deal  to  be  said  in  behalf  of  this  idea.  It  will,  wc 
fancy,  be  conceded  that  the  best  arrangement,  if  it  were  possible, 
would  be  that  all  the  procurators  in  the  country  should  be  upon  an 
equal  footing.  Probably  that  change  is  not  immediate.  But  the 
former  is  a  step,  and  an  important  one,  in  this  direction.    On  the  other 
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hand,  the  interests  of  powerful  bodies  in  Edinburgh  would  seem  to 
be  opposed  to  the  change.  We  have,  however,  heard  it  maintained 
by  members  of  these  bodies  that  this  opposition  is  more  apparent 
than  real,  and  that  the  popularity  of  free  trade  might  be  found,  in  the 
long  run,  a  firmer  support  than  the  props  of  monopoly.  It  is  a  ques- 
tion which  eminently  requires  to  be  discussed  by  the  various  bodies 
of  procurators;  and  no  one,  writing  without  a  practical  knowledge  of 
how  the  change  would  work,  could  becomingly  urge  any  view  witli 
confidence  or  pertinacity. 

Another  great  question  which  is  being  freely  talked  of  is  the  appel- 
late jurisdiction  of  the  Sheriff-Depute.  This  is  a  delicate  way  of 
putting  the  idea,  but  the  idea  is  the  existence  of  that  magistrate 
himself.  In  this  Journal,  not  very  long  ago,  the  advantages  resulting 
to  the  country  from  the  office  of  Sheriff-Depute  were  forcibly  urged. 
Since  that  time  we  have  received  several  communications  of  an  opposite 
tendency,  to  which  we  have  thought  it  right  to  give  such  publicity 
as  our  pages  can  secure.  It  is  impossible  to  deny  that  the  conditions 
of  the  controversy  are  changing.  It  seems  almost  to  have  come  to 
this,  that  we  must  choose  between  Sheriffs  and  Judges.  Reversing 
Pharaoh's  dream,  it  looks  as  if  the  fat  kine  of  the  Sheriff  Court  were 
about  to  devour  the  lean  kine  of  the  Court  of  Session.  This  is  an 
aspect  of  things  so  serious,  and  involving  a  change  so  absolute  in  the 
whole  judicature  of  the  country,  that  we  are  not  surprised  by  finding 
that  the  idea  of  a  Royal  Commission,  which  we  suggested  in  January, 
has  become  popular.  Such  a  Commission  might  in  many  ways  do 
good  service ;  the  argument  against  it  is  that  it  would  probably  imply 
delay.  Would  it  not  be  possible  to  pass  the  present  bill,  with  such 
additions  as  may  be  thought  necessary,  some  of  which  we  hope  have 
keen  suggested  in  the  foregoing  pages,  and  also  to  appoint  a  Com- 
mission to  inquire  intoour  whole  system  of  judicature? 

Since  the  above  was  written,  the  General  Council  of  Procurators 
meeting  in  Edinburgh,  and  a  special  meeting  of  the  Glasgow  Procu- 
rators, have  concurred  in  calling  for  inquiry  into  the  whole  judicial 
system.  And  the  Glasgow  Procurators  have  petitioned  against  the 
present  bill  as  utterly  inadequate — ^pointing  out  its  defects  in  a  series 
of  resolutions.  This  result  is  the  natural  consequence  of  the  timidity 
and  want  of  grasp  which  we  have  above  remarked  upon.  A  Select 
Committee  of  both  Houses,  suggested  by  the  General  Council  of  Pro- 
carators,  would  be  a  tedious  and  objectionable  mode  of  inquiry.  A 
Eoyal  Commission  would  be  in  every  way  preferable.  To  such  a 
Commission  we  see  no  objection;  but  surely  we  might  have  a  good 
Procedure  Bill  in  the  meantime. 


THE  DOUBLE  SHERIFFSHIP. 

The  article  ou  this  subject  in  our  February  number  created  a  pro- 
found sensation  among  certain  respectable  and  useful  dignitaries  in 
the  Parliament  House.    Except  Lord  Ormidale's  well-timed  address 
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to  the  Juridical  Society  nothing  has  had  so  powerful  an  effect  in 
arousing  the  Parliament  House  from  the  false  security  in  which  it  is 
apt  to  sleep.  In  a  bar  consisting  of  perhaps  one  hundred  and  twenty 
practising  members,  the  personal  weight  of  twenty-four  actual,  and, 
perhaps,  as  many  expectant  Sheriffs,  is  very  considerable;  and  it  is 
natural,  for  many  reasons,  that  such  an  influence  should  tend  to  sup- 
port things  as  they  are.  It  was  only  a  sense  of  personal  danger  that 
could  in  such  a  community  impart  a  desire  for,  or  rather  acquiescence 
in,  reform;  and  that  sense  of  personal  danger  it  has  always  been 
extremely  difficult  to  inspire  among  the  prinleged  lawyers  of  Edin- 
burgh. They  will  not  believe  that  they  are  regarded  with  unconcealed 
jealousy  and  aversion  by  one-half  of  the  lawyers  of  the  provinces,  and 
with  utter  indifference  as  to  their  interests  and  continued  existence  by 
the  other  half  They  will  not  see  that  the  people  of  Scotland  are  get- 
ting tired  of  a  Ciourt  to  which  they  can  get  access  only  at  an  enormous 
cost  of  time  and  money,  and  by  the  aid  of  three  or  four  separate 
classes  of  privileged  and  indispensable  intermediaries.  Even  the 
knowledge  that  the  Procurators  of  Glasgow  and  the  Committee  of  the 
Procurators  of  Scotland  are  to  demand  a  Boyal  Commission  to  inquire 
into  the  whole  judicial  system  of  Scotland,  possibly  into  the  expedi- 
ency of  continuing  the  distinction  between  agent  and  counsel,  only 
slightly  stirs  the  slow  and  dignified  pulsation  of  their  blood.  They 
fondly  think  that  all  the  agitation  on  the  subject  is  the  work  of  a  few 
junior  counsel,  discontented  because  they  have  not  business;  and  they 
resolutely  fold  their  hands  and  sleep.  *'  They  hear  the  fearful  tempest 
sing,  yet  seek  no  shelter  to  avoid  the  storm;  they  see  the  wind  sit  sore 
upon  their  sails,  and  yet  they  strike  not,  but  securely  perish." 

Absit  omeii.  Lord  Ormidale,  the  Scotsman,  the  Pall  MaU  Oazette, 
and  not  least  our  contributor,  have  at  last  partially  awakened  those 
who  sit  in  high  places.  The  Parliament  House  would  have  been  a 
dangerous  place  for  our  contributor  for  days  after  his  article  appeared, 
for  there  was  a  fluttering  among  the  gowned  throng,  a  sound  of 
objurgations,  and  an  almost  unconcealed  clenching  of  fists. 

That,  however,  has  passed.  The  indignation  at  first  inspired  by  the 
sacrilegious  attack  has  subsided;  and  the  petulant  anger  of  the  first 
few  w^eks,  if  it  has  not  quite  passed  away,  is  now  giving  place  to  an 
honest  desire  to  put  all  things  right,  springing,  we  beUeve,  fi:t)m  a 
sincere  though  late  conviction  that  even  Sheriffs  exist  for  the  public, 
and  not  the  public  for  Sheriffs. 

It  is  surprising  that  our  invitation  to  answer  the  strictures  of  our 
contributor  has  not  been  responded  to  by  any  champion  of  the  sacred 
order.  The  question  is  certainly  not  one  as  to  which  the  arguments 
are  all  on  one  side.  The  Sheriffs  have  in  their  day  and  generation  done 
the  state  some  service.  Many  of  our  most  distinguished  Judges  have 
served  an  apprenticeship  in  discharging  the  duties  pertaining  to  this 
ancient  office  As  our  readers  have  already  been  furnished  with  some 
reasons  in  favour  of  the  abolition  of  the  office,  we  shall  now,  as  im- 
partial and  disinterested  onlookers,  and  regarding  the  subject  with  a 


THE  DOUBLE  SHBBIFE8HIP.  207 

single  eye  to  the  interests  of  the  pablic,  iDdicate  some  of  the  argu- 
ments which  may  be  adduced  on  the  other  side. 

But  before  doing  so,  we  must  protest  against  the  injustice  which 
has  been  done  to  the  writer  of  our  former  article  on  the  subject,  in 
representing  him  as  making  a  personal  attack  on  the  present  holders 
of  the  office.     It  is  always  easy  to  represent  an  attack  on  a  system  as 
an  attack  on  individuals;  but  in  the  present  ciase  nothing  was  more 
distant  from  our  contributor's  thoughts.     His  argument  was  directed 
against  the  waste  of  judicial  power  in  the  present  system,  against 
what  he  regarded  as  the  needless  multiplication  of  judicial  offices. 
What  he  urged  was  that  as,  on  the  one  hand,  there  was  not  business 
in  so  small  a  country  as  Scotland  for  such  a  large  staff,  so  in  a  bar 
with  not  more  than  twenty  members  fully  employed,  the  task  of  properly 
filling  so  many  offices  must  be  difficult  or  impossible.    In  supporting 
this  proposition,  the  writer,  we  admit,  entered  to  a  needless  extent  into 
personal  details,  and  we  have  to  express,  on  his  behalf,  and  for  our- 
selves, regret  that  some  passages  in  a  rapidly  written  and  hastily 
edited  paper  should  have  given  unnecessary  pain  to  individuals  for 
vhom  we  entertain  sincere  respect    But  all  that  has  been  said  on  this 
side  of  the  question  at  least  shows  this,  that  if  the  office  is  to  be  con- 
tinued, it  must  cease  to  be  considered  as  the  reward  of  political  sub- 
serviency or  bestowed  on  grounds  of  personal  &vour  or  family  con- 
nection.   We  have  never  been  able  to  understand  why  the  humble 
party  services  implied  in  keeping  a  discreet  silence,  or,  at  most,  in 
being  "among  those  whom  we  observed  on  the  pktform,"  should  be 
leganled  as  any  title  or  qualification  for  a  judicial  office,  and  why  men 
with  undoubtedly  superior  professional  claims  are  so  often  passed  over. 
Indeed,  the  whole  of  the  present  troubles  are  directly  traceable  to  that 
miserable  self-seeking  policy  which  has  withheld  the  pruning-knife  till 
it  almost  seems  to  be  too  late,  and  the  whole  tree  is  in  imminent 
peril  of  being  plucked  up  by  the  roota    First  of  all,  no  one  would 
venture  to  m^dle  with  the  privileges  of  Edinburgh  agents,  although 
it  was  dearly  enough  seen  that  their  continuance  would  in  time  starve 
the  Bar  and  the  Supreme  Court  out  of  existence.     Next,  the  Sheriff 
Courts  were  allowed  to  outgrow  their  primary  function,  which  is  to 
dispose  of  questions  of  such  an  ordinary  character,  that  cheapness  and 
rapidity  are  of  more  importance  than  the  finished  style  of  the  work- 
manship.   We  venture  to  think  that  if  the  jurisdiction  of  the  local 
tribunals  had  been  extended  to  aU  questions  under  say  .£^200,  if  all 
appeals  to  the  Sheriffs  had  been  abolished  except  at  the  conclusion  of 
the  cause,  if  the  Sheriffs  had  been  required  themselves  to  hear  certain 
cases  in  the  first  instance,  and  if  the  country  agents  had  been  allowed 
to  hold  the  same  relation  to  the  Supreme  Court  as  that  in  which  the 
English  attorneys  now  stand  to  the  Courts  of  Westminster,  there 
wottkl  have  been  no  lack  of  business  in  the  Supreme  Court,  that 
.Court  would  have  been  progressively  reformed  to  meet  the  wants 
of  the  country,  and  all  would  have  been  harmoniously  working  to  the 
entire  satisfaction  of  the  public.    But  even  taking  things  as  they  are, 
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we  donbt  whether  a  sufficient  case  has  been  made  out,  at  all  events  we 
believe  that  the  time  has  not  yet  come,  for  the  removal  of  the  principal 
Sheriffs,  and  the  reconstruction  of  the  local  Courts  of  Scotland  with  a 
single  resident  judge  inferior  only  to  the  Supreme  Courts  themselves. 
Let  us  look  for  a  moment  at  a  few  of  the  considerations  that  may  be 
uiged  in  favour  of  the  Sheriffs: — 

1 .  What  other  provision  can  be  made  for  disposing  of  the  2000  appeals 
from  the  decisions  of  Sheriff-Substitutes,  which  are  now  annually  pre- 
sented ?  The  Court  of  Session,  even  with  all  the  little  improvements 
of  the  Lord  Advocate's  Bill,  including  the  new  Court  of  Appeal, 
cannot  dispose  of  one-half  of  them.  Its  business  will  no  doubt  be 
materially  increased  from  other  sources  by  the  new  enactments;  and 
we  believe  that  the  system  of  "  finality,^'  in  matters  both  civil  and 
criminal,  must  shortly  cease — ^at  least  in  matters  of  law — so  that  oar 
supreme  judges  will  have  work  enough,  quite  apart  from  the  appeals 
now  presented  to  Sheriffs.  The  additional  work  that  would  be  laid 
upon  the  Court  of  Session  is,  however,  the  least  important  consideration. 
The  mere  expense  of  taking  a  case  to  the  Court  of  Session,  under  the 
cheapest  system  of  appeal  that  can  be  devised,  would  at  once  choke 
off  at  least  three-foui-ths  of  the  appeals  now  presented,  and  suitors 
would  be  compelled  to  rest  satisfied  with  the  decision  of  the  judge  of 
the  first  instance.  If  suitors  wish  to  have  a  cheap  review,  by  all 
means  let  them  have  it,  since  it  costs  the  country  only  i?l  8,000  a- 
year.  Scotchmen,  less  accustomed  to  the  finality  of  jury  triaJ  than 
their  Southern  brethren,  are  still  less  easily  satisfied  with  the  deter- 
mination of  a  single  mind  on  matters  of  fact;  and  it  is  certainly  not 
desirable  that  the  Supreme  Court  should  be  compelled  to  spend  its 
time  in  reviewing  mere  questions  of  evidence,  arising  in  litigations  of 
small  importance,  as  most  of  the  two  thousand  appeals  are.  It  is  said 
that  in  England  there  is  no  such  appeal,  but  in  the  County  Courts  a 
suitor  may  move  the  judge  for  a  new  trial,  which,  at  the  option  of 
either  party,  may  be  before  a  jury,  whether  the  former  trial  was  before 
a  jury  or  not  (9  and  10  Vict,  c.  95,  s.  89;  Rules  for  County  Courts, 
1857,  ss.  128,  129).  This  expedient  will  not  recommend  itself  to 
Scotchmen,  but'  any  bill  abolishing  the  Sheriffs  roust  provide  some 
such  means  of  guarding  against  mistakes. 

2.  What  provision  would  our  contributor  make  for  the  multifarious 
extrajudicial  and  administrative  work  performed  by  the  Sheriffs  in 
their  counties,  at  local  boards,  and  at  central  boards  in  Edinburgh? 
In  Edinburgh  three  Sheriffs  are  the  active  members  of  the  Board  of 
Supervision,  for  which  they  receive  only  ^100  a  year,  one  or  two  sit 
on  the  Greneral  Board  of  Lunacy,  one  or  two  on  the  Prison  Board, 
seventeen  on  the  Board  of  Northern  Lighthouses — ^all  gratuitously. 
If  the  office  be  abolished  these  duties  must  be  assigned  to  members  of 
the  bar  or  the  civil  service  paid  at  much  higher  rates.  In  the  countiy 
the  Sheriffs  preside  at  Registration  Courts  where  freedom  from  local 
prepossessions  is  peculiarly  desirable,  and  in  some  counties  at  Quarter 
Sessions;  they  attend  many  meetings  of  Commissioners  of  Supplyi 
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Police  Committees,  District  Lunacy  Boards,  Prison  Boards,  etc.  They 
also  perform  many  duties  expressly  laid  upon  them  by  recent  statutes 
altogether  separate  from  their  ordinary  judicial  and  appellate  work. 
It  is  calculated  that  no  fewer  than  70  statutes  have  been  passed  since 
1853  imposing  new  work  on  Sheriffs.  In  consequence  of  these  recent 
enactments  the  Sheriff  has  to  conduct  inquiries  as  to  provisional 
orders  for  populous  places,  to  inquire  as  to  the  closing  of  old  and  the 
sanctioning  of  new  burying  grounds,  to  decide  as  to  the  sanity  of 
clergymen  and  the  removal  of  schoolmasters,  to  investigate  complaints 
against  Eeglstrars  of  Births  and  other  oflScials,  to  conduct  proceedings 
for  the  adoption  of  Police  Acts  and  the  extension  of  burghs,  to  decide 
appeals  against  resolutions  of  Police  Commissioners,  and  to  do  many 
other  such  things.  He  is  also  responsible  for  preserving  the  peace  of 
his  county,  and  is  charged  with  the  oversight  of  the  whole  judicial 
business,  civil  and  criminal,  of  his  county,  he  attends  the  Circuit 
Courts  of  Justiciary,  holds  personally  a  fixed  number  of  Small  Debt 
Courts  annually,  presides  at  the  more  important  criminal  jury  trials, 
conducts  jury  trials  for  fixing  compensation  for  land  taken  under 
compulsory  statutory  powers,  considers  and  disposes  of  petitions  for 
admission  by  procurators,  Sherift'  oflScers,  etc.* 

3.  It  has  become  the  fashion  to  contrast  or  compare  our  legal  insti- 
tutions with  those  of  England,  generally  to  the  disadvantage  of  thb 
former,  just  as  it  was  the  fashion  a  generation  ago  to  exult  in  the 
saperiority  of  our  substantive  law  to  that  of  the  sister  country.  In 
each  case  it  is  but  a  fashion  indulged  in  ad  captandum  vulgus,  some- 

*  laqniries  which  we  have  made,  show  that  the  administrative  or  miniBteiial  work 
actnally  done  bjr  the  Sheriff  of  an  important  county,  within  a  period  of  three  months, 
and  in  addition  to  his  ordinary  judicial  functions,  was  somewhat  as  follows: — 

1.  Fixing  and  carrying  out  the  redivision  of  a  Urge  town  for  registration  purposes. 

2.  Arranging  as  to  watching  raUway  trains,  and  guarding  all  the  'passes  towards 
Balmoral  for  Fenians,  and  corresponding  with  Sheriff-Substitutes,  P.  F.'s  Chief  Con- 
stable, Provosts,  etc. 

3.  Inquiring  into  complaints  as  to  the  state  of  the  streets  of  a  large  town,  in  conso- 
qoe&ce  of  young  men  josUiog  and  indecently  addressing  females  passiog  along. 

4.  Considering  and  disposing  of  report  as  to  escape  of  a  prisoner  in  the  Sheriff  Court 
Baildiogs,  with  a  view  to  discover  how  far  the  officer  in  charge  was  to  blame,  and 
whether  the  buUding  should  be  altered. 

5.  Preparing  and  adopting  rules  as  to  admission  of  Sheriff  officers. 

6.  Considering  proposed  constitution  for  an  incorporation  of  Procurators,  for  sanction. 

7.  Considering  rules  proposed  by  another  Faculty  of  Procurators  for  admission  of 
ftpprs&ttees,  for  sanction. 

8.  Arranging  new  division  of  county  under  Small  Debt  and  Debts*  Recovery  Act. 

9.  Ordering  inquiry  as  to  number  of  children  that  faU  into  river  flowing  past  a  large 
town,oonridering  report,  ordering  it  to  be  communicated  to  Police  Commission,  that  they 
ought  consider  as  to  the  sufficiency  of  the  fencing. 

10.  Investigating  and  disposing  of  complaint  by  Procurator-Fiscal  of  Mid-Lothian 
•gsioBt  Sheriff-officer  of  this  county.    Officer  reprimanded. 

11.  Arranging  and  carrying  out  building  of  new  Sheriff-Court  buildings  at  a  county 
town. 

12.  Considering  and  disposing  of  request  by  Convener  of  Police  Committee  that 
jarors  and  witnesses  should  be  cited  by  poUce,  and  not  by  Sheriff-officers. 

13.  Examining  criminal  returns  for  each  month,  to  see  if  P.  F.*s  and  all  parties  con- 
cerned have  done  their  duty,  said  retynis  showing  dates  of  apprehension,  declaratioD| 
veportiog  preoognltion,  service  of  Ubcd,  trial,  eto.,  in  each  case. 
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times  by  writers  who  are  capable  of  better  things.  As,  however,  the 
argument  against  the  cpntinuance  of  the  Doable  Sheriflship  is  that 
they  do  these  things  cheaper  in  England,  it  is  worth  inquiring  a  little 
into  the  comparison  which  is  instituted.  It  is  said  that  .the  County 
Court  Judges  have  larger  districts  than  our  Sheriffs,  and  are  single- 
handed;  that  the  appellate  local  judge  is  altogether  an  anomaly,  justi- 
fied by  no  necessity,  supported  by  no  analogous  institution  in  any 
other  civilized  country.  It  is  true  that  the  County  Court  Judges  are 
altogether  unlike  the  Sheriffs,  their  jurisdiction  is  entirely  a  summary 
one,  and  extends  only  to  suits  of  a  limited  description  and  of  less 
value  than  £50,  and  till  lately  it  did  not  include  equity  cases  of  any 
kind.  Notwithstanding  the  comparatively  trifling  extent,  in  regard  to 
its  subject  matter,  of  the  County  Courts  jurisdiction,  the  judges  who 
exercise  it  are  much  more  highly  paid,  have  larger  and  more  muni- 
ficently paid  staffs  of  registrars,  clerks,  treasurers,  high  bailiffs,  etc., 
to  assist  them  in  their  judicial  duties,  and  they  enjoy  equal  leisure 
w^ith  Scotch  Sheriffs.  Many  of  them,  we  understand,  live  in  London, 
and  go  on  circuit  for  a  fortnight  or  so  in  each  month,  being  allowed, 
in  addition  to  their  salaries  of  <f  1500  to  .£^1800  a-year,  a  large  sum 
(generally  from  a6*200  to  ^6^400  a-year)  for  travelling  expenses.  In 
Scotland,  a  Sheriff  gets  only  from  £500  to  dP 750  a-year,  and  nothing 
for  travelling  expenses;  these  are  a  serious  item  where  a  Sheriff  has  to 
visit  his  county  once  a  fortnight,  or  even  once  a  month,  which  is  not 
seldom  the  case,  and  it  is  the  more  singular  that  no  such  allowance  is 
made  when  we  consider  that  these  ofiScials  are  obliged,  hy  Act  of  Par- 
liament, to  live  in  Edinburgh. 

It  is  an  error  to  suppose,  with  Mr  Baxter  and  others — who  are 
ready  to  run  at  the  Court  of  Session,  and  all  other  institutions  of  their 
country,  with  as  much  fury  and  as  little  understanding  of  the  subject, 
as  a  bull  running  at  a  bit  of  red  cloth — that  the  English  judicial  estab- 
lishments are  more  economical  than  those  of  this  country.  This  was 
distinctly  shown  in  this  Journal  for  August,  1865  (Vol.  IX.,  p.  280), 
and  it  will  be  quite  apparent  to  any  who  will  glance  over  the  valuable 
Returns,  obtained  by  Mr  Childers,  and  printed  10th  April,  1867,  of 
the  Expenditure  on  all  the  Courts  of  Law  of  England,  Ireland,  and 
Scotland.  We  have  only  space  to  call  attention  to  a  very  few  facts, 
showing  how  impossible  it  is  to  argue  for  the  entire  abolition  of  a  set  of 
judges,  who  have  long  given  satisfaction,  from  a  supposed  analogy  be- 
tween our  Sheriff-Substitutes  and  the  County  Court  Judges  of  England. 
The  Eegistration  Court  business,  or  revision  of  the  electoral  rolls  in 
England  is  committed  to  85  barristers,  receiving  salaries  of  jP210  each, 
or  in  all  of  d£*17,850.  The  County  Court  Judges  have  jurisdiction  in 
Bankruptcy  (since  1861),  but  only  to  a  limited  extent,  and  most  of 
the  work  done  in  this  department  by  Sheriffs,  goes  before  Commis- 
sioners on  Bankruptcy,  of  whom  there  are  3  in  London  at  d£*2,000  a- 
year  each,  and  8  in  the  provinces  at  £1,800  each,  besides  a  host  of 
masters,  registrars,  official  assignees,  etc.,  attached  to  each,  and  paid 
salaries,  charged  on  fees  of  court,  amounting  to  ^116,858.    Nothing 
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at  all  corresponding  to  this  exists  in  Scotland.  There  are  in  London 
23  Police  Magistrates,  drawing  salaries  of  jP1,200  a-year  and  upwards, 
or  ^27,900  in  all,  all  charged  on  the  Consolidated  Fund,  besides  an 
Assistant-Judge  of  Middlesex  Quarter  Sessions,  at  <j^l,200.  There  are 
also  a  number  of  Stipendiary  Magistrates  in  the  provinces,  and  Coro- 
ners in  every  district  of  England,  who  do  a  good  deal  of  the  work  that 
falls  to  the  Sheriffs  in  Scotland,  and  there  is  in  almost  every  town  a 
Recorder,  always  a  barrister,  paid  from  municipal  funds,  and  acting 
as  legal  assessor  to  the  magistrates. 

While  we  think  that  these,  among  many  other  considerations,  show 
that  there  is  no  urgent  necessity,  or  unquestionable  advantage,  calling 
for  the  abolition  of  the  office  of  Sheriff — a  measure  which  would  cer- 
tainly not  be  acceptable  to  the  people  of  Scotland — we  are  strongly  of 
opinion  that,  besides  the  change  in  the  mode  of  distributing  the 
patronage,  to  which  we  adverted  above,  certain  modifications  are 
imperatively  required.    It  is  not  consistent  with  the  due  and  seemly 
administration  of  justice  in  this  rich  and  prosperous  country,  that 
judges  should  be  allowed  to  live  (or  starve)  on  the  miserable  salaries 
now  allowed   to   most  of   our    Sheriffs    and    Sheriff- Substitutes. 
If  there  are  no  other  means  of  giving  adequate  salaries,  we  are 
ready  to  abolish  the  Double  Sheriffship,  and  throw  all  the  work  on 
one  properly  remunerated  Judge.    At  first  there  would  be  many 
deficiencies,  but  in  a  few  years  the  larger  salaries  would  have  drawn 
a  superior  class  of  men  to  the  local  Bench,  who  would  do  the  work 
better  than  it  is  now  done  by  two  men.    But  the  same  result  may  be 
obtained  without  depriving  rural  litigants  of  their  cherished  privilege 
of  cheap  appeal     Government,  we  have  long  been  aware,  is  pre- 
pared to  increase  the  salaries  of  the  Sheriff-Substitutes  by  about 
a  third  in  each  case,  which  is  no  more  than  justice  requires.    A 
similar  increase  may  be  obtained  for  the  Sheriffs,  without  adding 
to  the  expense  of  the  establishment,  by  abolishing  a  third  of  them, 
and  amalgamating  such  counties  as  Kincardineshire  with  Forfar, 
Linlithgow  with  Edinburgh,  Banff  with  Aberdeen,  Elgin  and  Nairn 
with  Inverness,  Galloway  with  Dumfries,  and  so  on.    The  Sheriffs 
might  be  reduced  in  number  from  24>  to  12  or  16  with  considerable 
advantage  to  litigants  and  to  themselves,  for  litigants  would  have 
better  judges  and  the  judges  better  salaries.     We  hope  Lord  Advo- 
cate Gordon  will  try  to  make  some  movement  in  this  direction.    If  the 
Sheriffdom  is  to  continue,  it  must  not  be  a  mere  device  for  enabling 
the  hangers  on  of  party  leaders  to  live  at  ease  in  Edinburgh,  enjoying 
the  causeries  of  the  Parliament  House  and  the  social  pleasures  of  Edin- 
burgh, without  the  toil  and  anxiety  of  real  business.    It  must  be  made 
impossible  that  the  accidents  of  political  life  and  personal  interest, 
should,  without  the  aid  of  ability  or  learning,  make  some  men  Sheriffs 
at  thirty-five,  while  others,  in  every  way  better  qualified,  wait  forty 
years  for  the  coveted  distinction,  or  die  like  one  whose  death  is 
noticed  in  our  present  number,  without  having  ever  got  it  all. 
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Digest  of  Cases  Decided  in  the  Supreme  Courts  of  Scotland,  from 
1800  to  1867,  and,  on  Appeal,  hy  the  House  of  Lords,  from  17.yj 
to  1867.  Being  a  New  Edition  of  the  Digest  from  1800  to  185 J, 
hy  Mr  Shaw;  and  from  1852  to  1862,  hy  Messrs  Macpherson, 
Bell,  and  Lamond,  Advocates,  Revised,  Consolidated,  and  Con- 
tinued to  1867.  By  Andrew  Beatson  Bell  and  William 
Lamond,  Advocates.  Part  I.,  Accoujit — Bankruptcy,  pp.  192. 
Edinburgh:  T.  &  T.  Clark,  Law  Booksellers. 

The  ample  title-page,  which  we  have  quoted  correctly,  describes  the 
book  before  us,  and  the  names  of  the  editors  are  a  sufficient  guarantee 
for  the  quality  of  the  work.  It  may  be  more  appropriate  to  notice 
this  new  edition  when  it  is  complete;  but  we  take  this  opportunity  of 
saying  that  no  busy  lawyer  should  delay  a  single  hour  in  providing 
himself  with  each  part  as  it  comes  out.  Even  so  far  as  it  has  now 
appeared  many  a  minute  will  be  saved  by  referring  to  the  authorities 
under  each  head  digested  in  one  volume  for  nearly  three-fourths  of  a 
century,  instead  of  having  to  turn  up  the  same  head  in  three  different 
volumes  of  the  Digest  and  five  volumes  of  reports  subsequently  pub- 
lished. We  should  also  say  that  the  type  chosen,  while  clear  and  dis- 
tinct, is  somewhat  smaller  than  that  of  Volume  I.V.  of  the  former 
Digest,  so  as  to  enable  the  publisher  to  give  all  the  matter  in  volumes 
of  convenient  size.  Why  are  the  decisions  in  Robertson's  Appeal 
Cases  from  1707  to  1726  not  included? 


Instructions  for  Masters  and  Mates  of  Merchant  Vessels.  By 
BoBEBT  Neill,  Notary  Public  and  Procurator  before  the  Sheriff 
Court  of  Renfrewshire,  Greenock.  Greenock:  Orr,  Pollock  &  Co. 
The  author  of  this  little  manual  is  well  known  as  one  of  the  ablest 
and  most  experienced  commercial  and  maritime  lawyers  in  Scotland, 
and  he  has  conferred  an  important  service  upon  the  class  of  persons 
for  whom  he  writes,  as  well  as  on  those  by  whom  they  are  employed, 
in  modestly  giving  his  time  and  learning  to  the  preparation  of  this 
little  book.  It  is  not  one  of  the  clap-trap  books  which  profess  to  make 
every  man  his  own  lawyer  quoad  the  subject  they  treat  of,  and  which 
thereby  lead  him  in  many  cases  into  difiSculties  from  which  the  advice 
of  any  moderately  honest  law-agent  would  have  saved  him.  Mr  Neill 
gives  with  clearness  and  precision  a  summary  of  the  duties  of  masters 
and  mates  "in  connection  with  the  freighting  of  their  vessels,  the  safe 
custody  of  the  cargo,  the  careful  navigation  of  their  ships,  and  other 
like  matters."  There  is  also  an  important  chapter  on  the  rules  for 
avoiding  collision  at  sea,  and  the  statutory  rules  on  that  subject  are 
given  in  an  appendix,  which  also  contains  forms  of  an  average  bond 
and  average  agreement.  The  book  is  everywhere  so  distinct  and  accu- 
rate that  the  seaman  who  relies  upon  it  and  follows  its  directions  can 
hardly  go  wrong.  We  hope  that  Mr  Neill  will  follow  up  this  useful 
and  meritorious  work  by  a  treatise  on  bis  favourite  subject,  adapted 
for  the  use  of  his  professional  brethren. 
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Pending  Legislation  and  Professional  Committees. — The  attention 
of  our  readers  will  naturally  be  directed  to  the  bills  for  amending  our 
judicial  proceedings.  We  notice,  in  another  place,  the  Court  of  Session 
Bill  The  Court  of  Justiciaiy  Bill  is  useful  so  far  as  it  goes,  but 
when  so  much  is  needed  in  the  way  of  reform  in  the  Court  to  which 
it  refers,  it  is  almost  a  mockery  to  offer  such  a  morsel  of  improvement. 
Oar  limited  space  forbids  us  to  notice  at  present  the  Conveyancing 
BUI.  Committees  of  the  various  legal  bodies  are  engaged  in  discussing, 
and  some  have  already  reported  on,  these  measures,  some  of  which 
so  closely  touch  their  own  interests.  We  trust  that  these  committees 
will  be  actuated  by  somewhat  less  than  the  selfishness  usually  mani- 
fested in  such  cases,  and  that  more  than  the  ordinary  modicum  of 
sound  suggestion  maybe  obtained  from  the  heavy  pages  of  commentary 
which  will  be  inflicted  on  the  Lord  Advocate.  In  considering  such 
reports,  it  cannot  be  too  constantly  remembered — (1),  That  the  com- 
mittees almost  never  faithfully  represent  the  bodies  in  whose  name 
they  profess  to  speak,  but  only  a  section;  (2),  That  their  reports  too 
often  are  not  really  prepared  by  the  committee,  but  by  two  or  three 
active  or  hifluential  members.  In  some,  if  not  in  all  cases,  the  Edin- 
burgh committees  consist,  with  one  or  two  exceptions,  of  one  class, 
beiug  composed  of  men  who  are  too  busy  to  attend  the  meetings 
regularly,  or  to  give  a  reasonable  amount  of  consideration  to  the  pro- 
posed changes,  and  who  are  generally  too  well  pleased  with  things  as 
they  are  to  care  for  improvement  The  result  of  their  deliberations 
will  probably  be,  as  on  all  former  occasions,  much  less  valuable  than 
the  reports  of  judiciously  selected  committees  would  have  been. 
In  the  country,  and  in  Glasgow,  we  fear  that  the  thing  is  left  still 
more  entirely  in  the  hands  of  individuals,  with  a  different  but  not  less 
unfortanate  result  Those  who  get  the  lead  in  such  matters  are 
generally  men  of  talent,  energy,  and  ambition.  They  have  chafed  re- 
peatedly' under  the  disabilities  of  their  branch  of  the  profession  in 
relation  to  the  Supreme  Courts,  they  feel  strongly  their  individual 
fitness,  but  they  entirely  forget  the  comparative  weakness  of  the  mass 
behind  them.  The  consequence  is,  that  instead  of  suggesting  what 
would  suffice  to  place  agents  throughout  Scotland  on  an  equal  footing, 
it  is  whispered  that  it  is  intended  to  propose  a  revolutionary  measure, 
for  the  suppression  of  the  Court  of  Session  except  as  an  itinerant 
court  of  review,  before  which  all  lawyers  shall  be  equally  qualified  (in 
the  technical  sense  of  the  word)  to  plead,  the  distinction  of  counsel 
and  agent  being  abolished.  We  will  not  believe  without  further 
evidence  that  such  a  notion  is  really  entertained.  But  as  such 
extreme  views  must  materially  retard  the  revision  of  the  Procurators' 
Act  and  its  application  to  every  class  of  agents  in  Scotland — ^a  matter 
which  we  have  much  at  heart, — we  lose  no  time  in  warning  those  who 
loay  be  misled  to  join  in  such  a  movement,  of  the  serious  consequences 
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which  it  involves.  We  should  be  far  from  approving  of  the  policy  of 
such  a  suggestion,  even  if  it  were  only  made  in  the  hope  of  getting  a 
part  of  what  is  demanded.  No  one  can  suppose  that  any  Royal  Com- 
mission (the  instrument  by  which  it  is  fondly  hoped  to  bring  it  about) 
would  adopt  so  wild  a  suggestion,  or  that  any  member  of  Parliament 
could  be  found  to  support  it.  But  the  fact  that  it  is  entertained 
shows  how  much  what  is  represented  as  professional  opinion  is  the 
manufacture  of  a  few  active  and  clever  heads  at  the  top  of  certain 
branches  of  the  profession.  What  would  be  the  practical  effect, 
for  instance,  of  the  theoretical  combination  of  the  functions  of  connsel 
and  agent  in  the  same  individual  ?  It  would  probably  be  as  in  America, 
that  one  partner  of  a  firm  would  do  the  speaking  and  another  the 
writing  and  preparatory  work  in  cases  coming  before  the  Courts,  and, 
as  every  advocate  would  naturally  give  his  best  attention  to  the  cases 
of  his  own  firm,  the  whole  agency  business  of  the  country  would 
be  concentrated,  even  more  than  it  now  is,  in  the  hands  of  a  few 
overgrown  firms,  to  the  utter  discomfiture  of  the  smaller  fry. 
However  satisfactory  such  an  arrangement  might  be  to  the  personal 
ambition  of  a  few  eloquent  procurators,  it  could  not  fail  to  be  highly 
detrimental  in  the  end  to  the  great  mass  of  that  branch  of  the  pro- 
fession as  at  present  constituted. 

The  bearing  of  any  proposed  change  on  the  well-being  of  particular 
classes  of  lawyers  is,  however,  as  we  cannot  too  often  repeat,  quite  a 
secondary  consideration.  We  deprecate  the  appointment  of  a  Eoyal 
Commission,  only  because  those  who  propose  it  are  playing  into  the 
hands  of  the  obstructives,  who  have  prevented  all  reform  for  twenty 
years.  But  we  cannot  doubt  that  one  result  of  the  inquiries  of  any 
Boyal  Commission  that  may  be  appointed,  will  be  not  merely  to  show 
from  American  experience,  as  well  as  from  the  wisdom  of  our  ances- 
tors and  the  reason  of  the  thing,  that  the  distinction  of  counsel  and 
agent  ought  to  be  retained;  but  also,  perhaps,  to  extend  to  Scotland, 
as  a  natural  corollary  of  that  distinction,  the  rule  of  the  English 
County  Courts,  that  only  "  an  attorney  acting  generally  in  the  action 
for  the  party,  but  not  an  attorney  retained  as  an  advocate  by  such 
first-mentioned  attorney,"  shall  appear  to  conduct  proceedings  in  the 
Courts.  A  Eoyal  Commission  would  also  in  all  probability  lead  to  the 
establishment  of  a  limit  beyond  which  actions  should  not  be  brought 
in  the  inferior  courts. 

As  we  use  the  same  freedom  in  criticising  the  proceedings  and 
opinions  of  every  branch  of  the  legal  profession,  we  shall  not  be  sus- 
pected of  partiality  for  any.  We  should  not,  indeed,  do  our  duty  either 
to  that  profession  or  to  the  public,  if  we  did  not  speak  plainly,  when  we 
conceive  that  any  of  its  members  are  gravely  mistaken  in  any  line  of 
conduct  affecting  its  interests  or  the  interests  of  the  public  which  are 
committed  to  its  keeping.  It  must  also  be  observed  that  all  our 
observations  assume  that  three  or  four  things  must  be  done  at  once 
for  the  reform  of  our  Supreme  Courts.  (1),  All  agents  in  Scotland 
roust  be  entitled  to  practise  in  them ;  (2),  Questions  of  fact  must  be 
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generally  tried  on  oireait;  (3),  A  cheap  appeal  in  every  criminal  or 
civil  case,  of  whatever  value,  must  be  allowed,  at  least  on  points  of 
^^l  W»  Procedure  must  be  shortened  and  cheapened  even  to  a 
greater  extent  than  is  done  by  the  Lord  Advocate's  Bill. 

The  Scotch  Reform  Bill  contains  the  same  improvements  in  the 
constitution  and  procedure  of  the  Court  of  Eegistration  Appeals  which 
were  in  the  bill  of  last  year,  and  were  noticed  with  approval  in  our 
number  for  June  last.     We  have  to  call  attention,  however,  to  the 
following  obvious  defects: — 1.  The  county  ownership  franchise  (s.  4) 
does  not  include  lessees  under  buildiug  leases,  who  are  practically  pro- 
prietora    This  is  a  matter  of  great  importance  as  affecting  the  house 
proprietors  of  many  villages  which  are'  wholly  erected  on  ground  held 
under  long  leases.     2.  Section  4  provides  for  the  deduction  from  the 
value  of  the  qualifying  subjects  of  "  feu   duty,  ground  annual,  or 
other  annual  consideration  which  the  proprietor  may  be  bound  to  pay 
or  account  for  as  a  condition  of  his  right.''    So  far  this  is  in  accord- 
ance with  the  existing  law.    Eut  the  clause  continues — ''  and  after 
deduction  of  any  annuity,  liferent  provision,  or  other  annual  burden, 
as  also  the  interest  of  any  heritable  debt  affecting  the  said  lands 
and  heritages."    A  very  able  assessor  points  out  that — ''  There  is  no 
provision  in  the  bill  requiring,  or  enabling,  the  assessor  to  ascertain 
the  amounts  of  the  last  mentioned  deductions,  and  to  enter  them  in 
the  valuation  roll.     S.  17,  which  enables  him  to  call  for  certain  par- 
ticulars, makes  no  reference  to  these  deductions.     It  would  appear 
they  are  to  be  ignored  by  the  assessor,  and  left  to  be  discovered  by 
objections  to  enrolments  and  proved  at  registration  courts."    3.  The 
occupation  franchise  in  counties  is  made  (s.  5)  to  depend  on  "  rateable 
value,"  which  is  defined  by  s.  17-     That  section  requires  the  assessor 
to  give  effect  to  expense  of  repairs,  insurance,  etc.,  and  taxes  and  rates, 
being  the  deductions  made  in  assessing  for  poor  rates.    Now  the 
Poor  Law  Act  can  only  intend  these  to  be  allowed  to  persons  subject 
to  the  charges.     Nearly  all  of  them  fall  on  the  landlord,  yet  they  are 
to  have  no  effect  on  the  landlord's  qualification,  but  are  to  be  calcu- 
lated in  regard  to  that  of  the  tenant.     The  fair  annual  value  to  a 
tenant  is  the  sum  he  pays  for  rent,  and  on  this  most  parochial  boards 
assess.     The  assessor    should    not  be    obliged  to 'fix  exactly  the 
amount  of  such  deductions  for  each  property — a  very  difficult  task. 
4.  The  assessor  already  referred  to  writes: — 

**  Every  mMi  who  baa  been  an  inhabitant,  occupier,  or  tenant  of  any  dwe1Iing*houae  in 
a  buTgb  for  twelve  months  preceding  Slst  July,  is  to  have  a  vote,  provided  he  has  been 
snessed  to,  and  has  paid,  before  20th  July,  all  poor-rates  exif^ble  from  him  up  to  15th 
May  At  present  it  is  not  compulsory  to  enter  in  the  valuation  roUs  tenants  or  occu- 
piers of  premises  let  at  less  rent  than  £i  per  annum — and,  when  not  inserted,  the  rates 
are  chargeable  on  the  proprietor.  It  has  been  almost  invariably  the  practice  throughout 
ijeotland  to  exclude  such  tenants  and  occupiers  from  the  valuation  rolls.  The  insertion 
of  them  IS  no  longer  to  be  optional,  so  far  as  regards  dweUing-hooses  in  burghs.  To 
meet  the  provision  as  to  the  burgh  franchise,  the  assessor  (s.  16)  is  to  specify  separately 
in  the  roU  each  dwelling-bouse,  its  value,  proprietor,  tenant,  and  occupier,  and  the 
parochial  board  most  assess  separately  to  poor-rates  every  such  occupier.  In  the 
imaller  borghs  there  are  dwelling-houses  let  at  rents  much  under  £4,  occupied  by  ez- 
tronely  poor  persons,  from  whom  it  would  be  quite  Impossible  to  recover  rates.    It  is 
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greatly  to  be  feared  that  the  osly  reeolt  of  entering  them  in  the  valuation  and  asseannent 
rolls  would  be,  not  extension  of  the  franchise,  but  increase  of  the  number  of  periions 
in  arrear  for  rates." 

Faculty  of  Procurators,  Dundee, — The  stated  annual  meeting  of 
this  body  was  held  on  6th  February.  The  following  office-bearers 
were  elected,  viz.,  John  Boyd  Baxter,  Esq.,  Preses;  John  William 
Thomson,  Esq.,  Vice-Preses;  Duncan  M*Lachlan,  Esq.,  Treasurer; 
and  John  A.  Swanston,  Esq.,  Secretary.  A  resolution  was  unani- 
mously adopted  tendering  the  thanks  of  the  body  to  the  Hon.  George 
Duncan,  M.P.,  for  the  leading  part  he  had  taken  in  the  late  attempt 
to  obtain  relief  for  the  profession  frpm  the  annual  Attorney  Tax. 

Appointments.  —  The  Sheriff -SvH^stituteship  of  Lanarkshire  at 
Glasgow,  vacant  by  the  death  of  Mr  Strathern,  has  been  conferred  on 
Mr  William  Gillespie  Dickson,  advocate  (184;7),  author  of  the  invalu- 
able work  on  Evidence,  and  since  the  autumn  of  1856,  Procureur- 
General  of  the  island  of  Mauritius.  Every  well-regulated  mind  will 
congratulate  Sheriff  Glassford  Bell  on  his  judicious  choice,  and  Glas- 
gow on  the  prospect  of  having  an  able,  hard-working,  and  indepen- 
dent-minded senior  Sheriff-Substitute.  Unwilling  as  we  are  that  the 
principle  of  promotion  by  seniority  should  be  departed  from  in  a  case 
where  it  is  so  peculiarly  appropriate,  it  must  be  confessed  that  an 
exception  from  the  rule  might  fairly  be  allowed  in  favour  of  Mr 
Dickson;  and  we  cannot  doubt  that  the  gentlemen  who  are  to  be  his 
colleagues  will  gladly  yield  the  first  place  to  almost  the  only  man  who 
could  decently  have  been  promoted  above  them.  We  regret  to  learn 
that  the  appointment  has  not  given  universal  satisfaction  to  the  pro- 
fession in  Glasgow,  chiefly  on  the  ground  that  the  Sheriff  has  a  second 
time  come  to  the  bar  of  Scotland  instead  of  the  Glasgow  Faculty  of 
Procurators  to  find  a  suitable  local  Judge.  Even  admitting  that,  as 
a  rule,  the  Glasgow  appointments  ought  to  be  equally  divided,  Mr 
Dickson's  merits,  and  the  difficult  situation  in  which  Sheriff  Bell  found 
himself,  seem  to  justify  the  exception.  I^ut  we  hope  not  only  that 
Mr  Dickson's  conduct  as  a  judge  will  remove  every  feeling  of  disap- 
pointment, but  that  an  early  readjustment  of  the  relations  between 
the  different  branches  of  the  profession,  as  well  as  between  the  supe- 
rior and  inferiot  Courts  of  Scotland,  will  shortly  put  an  end  to  the 
unfortunate  and  not  altogether  groundless  jealousy  which  all  Edinhui^h 
men  and  Edinburgh  doings  seem  to  inspire  in  some  Glasgow  lawyers. 
Unless  some  happy  change  be  effected,  we  shall  expect  shortly  to  hear 
of  a  petition  to  Parliament  by  the  Sherift'  of  Lanarkshire,  praying  to 
be  relieved  of  the  painful  burden  of  the  patronage  committed  to  him. 
The  late  Sheriff  Sir  A.  Alison,  in  attempting  to  please  the  learned 
gentlemen  who  practised  before  him,  did  not  always  succeed;  and 
when  he  did,  was  sometimes  thought  to  have  sacrificed  the  public 
interest  to  his  desire  for  popularity,  just  as  much  as  it  has  sometimes 
been  sacrificed  from  other  equally  amiable  motives.  Sheriff  Bell  tries, 
on  the  other  hand,  to  get  the  best  man  for  the  place,  and  runs  the 
risk  of  offending  both  his  subordinate  judges  and  the  Procurators  in 
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his  Court.  He  will  have,  at  least,  the  consolation  of  a  good  conscience, 
and  the  hope  of  out-living  the  censure  to  which  he  is  unjustly  exposed. 
It  must  not  be  supposed  from  these  remarks  that  we  in  any  degree 
object  to  the  appointment  of  Glasgow  practitioners  to  the  local  bench. 
The  exceptional  circumstances  of  that  great  community  produce  a 
distinct  class  of  pleaders,  which  is  entitled  on  its  own  merits,  and,  at 
all  events,  by  recent  usage,  to  share  such  promotion  with  the  bar  of 
Scotland.  But  it  cannot  be  maintained  that,  irrespective  of  the 
circumstances  existing  at  any  given  time,  the  appointments  must 
always  be  divided  in  the  proportion  of  two  and  two.* 

Sib  John  M'Neill  has  resigned  the  office  of  Chairman  of  the 
Board  of  Supervision  of  the  Poor,  and  is  succeeded  by  William  S. 
Walker,  Esq.,  B.A.,  Advocate  (1840),  long  Secretary  to  the  Board. 
The  office  of  Secretary,  vacant  by  Mr  Walker  s  promotion,  has  been 
conferred  by  Government  on  John  Skelton,  Esq.,  Advocate  (1854), 
well  known  as  the  editor  of  the  new  edition  of  "  Dickson  on  Evidence," 
and  the  prolific  and  accomplished  author  of  "  Nugae  Criticae,"  and  of 
much  of  the  magazine  literature  of  the  last  ten  years. 

Appointments — England. — The  elevation  of  Lord  Cairns  to  the 
Lord  Chancellorship  in  Mr  Disraeli's  Ministry  created  a  vacancy  in 
the  office  of  Lord-Justice,  which  has  been  filled  by  the  appointment  of 
Sir  William  Page  Wood,  who  haa  acquired  a  high  reputation  during 
his  tenure  of  the  office  of  Vice-Chancellor.  Sir  W.  P.  Wood  becomes 
senior  Lord-Justice  of  Appeal,  Sir  C.  J.  Selwyn,  who  had  just  before 
heen  called  to  the  twin  office,  vacated  by  Sir  John  Bolt  having  ceded 
his  right  of  priority  in  favour  of  his  distinguished  colleague,  Mr 
George  Markham  Giffiird,  Q,C.,  who  has  long  been  leader  in  Vice- 
Chancellor  Wood's  Court,  succeeds  that  learned  judge,  the  Government 
having  very  creditably  preferred  his  professional  claims  above  the 
politiod  claims  of  Mr  Baggallay  and  Mr  Amphlett,  who  were  both 
mentioned  for  the  vacant  office. 

Mr  Hannen  has  been  appointed  a  Judge  of  the  Court  of  Queen's 
Bench  in  place  of  Mr  Justice  Shee;  and  is  succeeded  as  junior  counsel 
to  the  Treasury  by  Mr  T.  D.  Archibald.  Mr  Hannen  was  an  advanced 
Liberal,  and  the  appointment  is  considered  in  England  a  very  good  one. 

Mr  Joseph  King  Wattley,  barrister,  has  been  appointed  Chief-Jus- 
tice of  Tobago.     Salary,  <^00. 

Mr  Archibald  Piguenit  Burt,  barrister,  has  been  appointed  Attorney- 
General  of  Grenada.    Value  of  office,  jP250  a-year. 

Obituary — Adam  Bogle  Bannatyne,  Esq.,  Advocate  (1861),  died 
at  Edinburgh  on  Feb.  24. 

*  We  hjid  hoped  to  be  able  to  insert  a  communication  presenting  the  Glasgow  view 
which  we  have  indicated  and,  perhaps,  too  strongly  protested  against.  But  our  corres- 
pondent writes: — "  Glasgow  opinion  ia  a  flexible  sort  of  thing,  and  I  have  the  misfor- 
tone  to  differ  from  a  good  deal  of  it  In  particular,  I  don't  participate  in  the  objection 
to  the  recent  appointment  of  a  Sheriff-Substitute,  and  am  rather  inclined  to  the  impar- 
^  view.  The  Sheriff  had  only  a  choice  of  difficulties ;  and  so  far  as  yet  appearfi,  I 
think  he  did  the  beat  he  could.  A  brevet  would  not  have  answered  at  aU.  Then  if  he 
^  chosen  a  Glasgow  Procurator^  where  was  he  to  place  him  ?  I  really  can't  see  how 
he  oooid  iiAve  done  better.'* 
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Henry  Cheynb,  Esq.  of  Langwick,  W.S.  (1829),  died  at  Edinbui^li, 
Feb.  27. 

Hugh  Moncriefp,  Esq.,  Writer  (1835),  Glasgow,  died  at  Friarfield, 
Lanark,  March  12. 

Donald  Glassfobd,  Esq.,  Solicitor,  Dundee  (Scott  &  Glassford), 
died  22d  November,  1867. 

James  Keay,  Esq.,  Solicitor  (1852),  Arbroath  (Keay  &  Miln), 
died  4th  January. 

Janeb  Neilson,  Esq.,  S.S.C.  (1850),  died  at  Edinburgh,  March  9. 

Robert  Hannay,  Esq.,  B.A.,  Oxon,  Advocate  (1814),  died  21st 
Jan.  Bom  at  Loch-Bank,  Castle-Douglas,  1789.  Received  his  early 
education  at  the  Grammar  School,  Annan.  He  afterwards  entered 
Balliol  College,  Oxford,  where  he  remained  several  years,  and  enjoyed 
the  friendship  of  Sir  Wm.  Hamilton  ^nd  J.  G.  Lockhart.  He  was  a 
member  of  the  Speculative  Society.  After  a  few  years*  attendance  at 
the  Parliament  House,  he  withdrew  from  Scotland,  and  travelled 
through  Europe,  visiting  Rome  and  Stockholm,  where  he  passed  some 
time  examining  the  libraries  of  the  Vatican  and  Stockholm,  which 
enabled  him  to  give  some  very  interesting  evidence  to  the  Commission 
appointed  by  the  House  of  Commons  to  examine  into  the  British 
Museum.  He  was  the  author  of  "  A  Defence  of  the  Usury  Laws," 
and  a  treatise  "  On  the  Power  of  the  House  of  Commons  to  Reform 
Abuses  in  the  Representation  without  the  aid  of  Statute  Law." 

Mr  Hannay  was  never  married.  He  was,  in  politics,  a  moderate 
whig.  He  was  of  an  old  Galloway  family.  For  many  years  he  lived 
retired  at  Kew.  The  Courant  says : — "  He  was,  in  his  mixture  of  intel- 
lectual sympathies  with  antique  tastes,  in  his  wide  reading,  and  in  his 
old-world  formality  of  bearing  and  conversation,  a  kind  of  Monkbams 
— one  of  those  Scottish  '  characters '  so  much  commoner  in  the  last 
generation  than  in  this.  He  came  of  old  Galloway  blood;  and, 
besides  being  a  cousin,  through  his  mother,  of  the  celebrated  Pro- 
fessor Thomas  Brown,  the  metaphysician,  could  prove  his  descent 
from  some  of  the  most  considerable  families  of  his  native  province." 

Alex.  Stratheen,  Esq.,  Procurator,  Glasgow  (1840),  and  Senior  Sheriff- 
Substitute  of  Lanarkshire,  died  at  Glasgow  on  March  1st.  He  was  strack 
down  by  apoplexy  in  the  midst  of  his  duties,  while  apparently  in  robust 
health,  and  at  the  comparatively  young  age  of  52.  Born  in  Ayrshire  in 
the  year  1816,  Mr  Strathem  began  his  professional  career  in  Paisley,  where 
he  was  for  some  years  in  a  lawyer's  office.  He  afterwards  went  to  Glasgow, 
and  was  soon  distinguished  as  an  acute  practitioner  and  able  pleader  in  the 
local  courts.  His  business  was  latterly  a  large  and  varied  one;  and  a  per- 
sonal appreciation  of  his  abilities  weighed  more  than  anything  else  in 
inducing  the  late  Sir  Arch.  Alison  to  appoint  him  to  the  Substituteship  at 
Airdrie,  rendered  vacant  by  the  transference  of  Sheriff  Tennent  to  Greenock 
in  1856.  On  the  death  of  the  late  Sheriff  Steele  in  1857,  Mr  Strathem 
was  appointed  Junior  Sheriff-Substitute  at  Glasgow;  and  in  May  last,  on 
the  appointment  of  Sheriff  Bell  as  Sheriff-Depute,  Mr  Strathem  succeeded 
him  as  Senior  Sheriff-Substitute.  Mr  Strathem's  loss  will  be  much  felt  in 
Glasgow,  both  by  the  profession  of  which  he  was  a  member,  and  by  the 
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public  in  general  Besides,  having  by  his  early  practice  at  the  local  bar 
become  intimately  acquainted  with  the  minutisB  and  details  connected  with 
Sheriff  Court  practice,  he  was  well  fitted  for  his  position  as  a  local  judge, 
both  by  his  natural  ability  and  acquirements,  and  by  his  conscientious  and 
painstaking  application.  The  quality  of  patience,  in  itself  a  great  part  of 
JQstice  and  consequently  so  important  to  the  judicial  character,  he  possessed 
andezerdsed  in  the  highest  degree.  Though  by  no  means  an  eloquent 
speaker,  he  yet  spoke  with  great  ingenuity  and  tact;  and  particularly  ex- 
celled in  stating  clearly  and  calmly  the  points  of  a  case  as  well  as  in  reviewing 
the  evidence  and  addressing  a  jury,  at  the  criminal  trials  at  which  he  pre- 
sided in  turn  with  the  other  Sheriff  To  the  close  of  his  life  Mr  Strathem 
continued  to  be  a  great  student;  and  in  the  midst  of  his  laborious  duties 
found  time  to  cultivate  and  improve  his  taste  for  literature.  In  his  love  of 
books,  he  was  a  good  deal  of  an  antiquarian,  and  in  the  large  and  valuable 
library  which  he  has  left,  we  believe  are  many  rare  editions  of  classical  as 
well  as  more  modem  authors. 

Beyond  the  sphere  of  his  official  duties,  Mr  Strathem  had  made  himself 
both  esteemed  and  respected,  and  by  all  classes  in  the  community  in  Glasgow 
his  death  is  much  regretted  and  his  memory  .will  be  cherished. 

Haioltok  Pyp£B,  Esq.,  Advocate  (1818),  died  at  Edinburgh,  March 
13.  We  have  been  favoured  with  the  following  memoranda  relating  to  one 
of  the  last  of  a  race  of  worthies,  by  one  who  is  in  every  way  qualified  to 
write  on  the  subject: — "Mr  Pyper  was  bora  Feb.  9,  1796.  He  was  the 
eldest  son,  and  the  third  of  eleven  children,  of  the  Reverend  David  Pyper, 
minister  of  Pencaitland,  and  his  wife  Elizabeth  Berry.  The  former  died 
23d  Dec.,  1813,  and  the  latter  28th  of  June  preceding.  The  Rev.  David 
Pyper  was  an  eminent  member  of  the  Established  Church,  and  took  a 
deep  interest  in  all  ecclesiastical  proceedings.  In  the  discussions  before 
the  General  Assembly  he  was  one  of  the  ablest  speakers — not  inferior  to 
the  well-known  Dr  Andrew  Thomson.  Ho  was  a  fine-looking  man,  and 
his  son  bore  a  strong  resemblance  to  him.  The  writer  speaks  from  per- 
sonal recollection,  having,  from  becoming  intimate  with  the  son  at  the 
High  School  of  Edinburgh,  gone,  when  a  boy,  to  hear  the  reverend  gentle- 
man speak  in  the  Assembly.  After  attending  the  usual  classes  of  the 
University  of  Edinburgh,  and  having  resolved  to  follow  the  legal  profes- 
sion, Mr  Pyper,  as  a  preparatory  step,  went  into  the  office  of  Mr  T.  Osborne 
Brown,  W.S.  (subsequently  a  principal  Clerk  of  the  Jury  Court),  where  he 
remained  until  he  passed  advocate.  Notwithstanding  the  want  of  aristo- 
cratic connections  and  judicial  patronage,  he  was  more  successful  as  a 
young  advocate  than  is  usually  the  case.  By  means  of  his  appointment  as 
one  of  the  counsel  for  the  poor,  which  he  held  for  three  years,  he  was  not 
only  able  to  form  business  connections,  but  to  obtain  a  character  for  atten- 
tion to  the  cases  of  bis  poor  clients,  and  ability  in  the  management  of 
them,  which  frequently  elicited  the  approbation  of  the  Judges. 

"Although  never  neglectful  of  his  legal  duties,  and  confessedly  a  sound 
and  able  lawyer,  Mr  Pyper  privately  cherished  a  taste  for  polite  literature. 
He  was  the  author  of  a  tragedy  (which  the  present  writer  has  perused), 
and  which  he  submitted  to  the  consideration  of  Mr  Wm.  Erskine — after- 
wards Lord  Kinedder — ^the  friend  of  Scott — who  thought  highly  of  the 
poetical  powers  of  the  author.  It  was  never  printed,  as  at  that  time,  and 
indeed  long  afterwards,  such  'recreations  with  the  muses'  were  looked 
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upon  with  distrust  by  those  eminent  patrons  of  rising  merit — the  Writers 
to  the  Signet,  and  Solicitors;  and  it  was  usually  held  that  one  who  could 
write  verses  could  never  pen  a  good  law  paper. 

''In  politics,  Mr  Pyper  was  a  Tory,  but  he  never  took  any  active  part  in 
politics.  During  the  reform  agitation  many  efforts,  some  of  them  suocess- 
ful,  were  made  to  increase  the  ranks  of  the  reformers  by  recruits  from  the 
ranks  of  their  opponents.  Pyper  was  strongly  urged  to  change  his  opinions, 
and  promises  of  advancement  were  pressed,  but  ineffectually,  upon  him.^ 
Had  he  yielded,  there  is  little  doubt  that  his  indisputable  legal  ability  and 
sound  law  would  have  placed  him  on  the  Bench.  The  chair  of  Scotch 
Law  in  the  University  of  Edinburgh  having  become  vacant  by  the  death  of 
Professor  George  Joseph  Bell,  Mr  Pyper  was  advised  to  offer  himself  as  a 
candidcite;  but  from  that  delicacy  which  was  to  him  an  inherent  quality, 
upon  ascertaining  that  the  late  Mr  John  Shank  More  was  in  the  field,  he 
without  hesitation  withdrew,  thinking  Mr  More's  claims  superior  to  his 
own,  and  this  too  in  the  knowledge  that,  from  his  popularity  with  the 
younger  members  of  the  profession,  he  had  every  chiince  of  being  successfaL 
When  Professor  More  died  he  came  forward  again,  but  without  success,  the 
late  Professor  Boss,  a  younger,  man,  having  been  chosen. 

"When  the  Conservative  party  came  into  power,  the  Professorship  of  Law 
in  the  University  of  Glasgow  was  offered  to  Mr  Pyper  by  Lord  Colonsay, 
then  Lord  Advocate;  but  the  offer  was  declined,  as  its  acceptance  would 
have  permanently  removed  him  from  Edii;burgh  and  broken  up  his  connec- 
tion with  his  friends,  and  they  were  many,  in  that  city.  When  the  Whigs 
had  displaced  their  opponents,  and  reseated  themselves  in  the  pleasant 
places  of  power,  any  chance  of  preferment  to  Conservatives  on  the  gronnd 
of  fitness  was  extinguished.  Every  place,  however  small,  was  handed  over 
to  a  Liberal;  and  although  many  Sheriffdoms  became  vacant,  politics,  not 
merit,  regulated  the  appointments.  It  certainly  would  have  been  a  graceful 
thing  on  the  part  of  Mr  James  Moncreiff  had  he  preferred  so  popular  a 
man  as  Mr  Pyper,  and  it  might  have  mitigated  to  a  certain  extent  his 
present  unpopularity  with  the  Conservative  party. 

"  As  a  pleader,  Mr  Pyper  was  calm,  collected,  and  distinct.  He  never 
overloaded  his  addresses  with  extraneous  matter,  but  kept  strictly  to  the 
point  he  had  occasion  to  argue.  He  never  ventured  on  fine  rhetorical 
flourishes,  so  much  admired  by  the  multitude.  In  addressing  a  jury,  he 
more  than  once,  by  a  temperate,  judicious,  and  lucid  statement,  carried  his 
case  in  opposition  to  the  charge  of  the  presiding  judge,  and  the  eloquent 
oration  of  the  opposing  counsel  His  legal  opinions  were  sound,  and  were 
never  issued  hurriedly,  or  without  the  deepest  consideration.  With  his 
brethren  of  the  bar  he  was  exceedingly  popular;  and  in  the  discussions  in 
the  Faculty  of  Advocates  of  matters  connected  with  the  jurisprudence  of 
Scotland,  his  observations,  uniformly  judicious,  were  listened  to  with  the 
greatest  attention,  and  in  many  instances  his  opinions  were  adopted. 

"  It  may  not  be  out  of  place  to  mention  here  that  Mr  Pyper  was  much 
opposed  to  the  substitution  of  oral  for  written  pleading — and  he  held  the 
opinion  that  in  process  of  time  it  would  materially  injure  the  law  of  Scot- 
land. Until  the  last  serious  alteration  of  the  form  of  procedure,  the  Outer 
House  Judge  had  power  in  cases  of  difficulty  to  order  minutes  of  debate  to 

*  The  writer  penonally  knows  the  truth  of  this,  having  been  present  on  more  than 
one  occABion. 
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himself;  but  tUU  power  has  been  taken  away,  and  a  case  goes  to  the  Inner 
House  upon  the  record,  and  a  long  explanatory  note  of  the  Judge,  which 
naturally  operates  as  a  pleading  on  behalf  of  one  of  the  parties,  to  the  in- 
finite injury  of  his  opponent.  Formerly,  when  the  case  went  to  the  Court 
on  writing,  all  the  long,  tedious,  and  expensive  talking  was  obviated — 
for,  with  a  properly  prepared  case  before  them,  the  Tnner  House  debate 
was  necessarily  short — in  place  of  being  lengthened  from  day  to  day. 
Counsel  were  very  careful  when  they  had  to  subscribe  and  be  responsible 
for  the  pleading  they  had  prepared ;  for  litera  scripta  mantt;  whereas  now 
they  may  be  as  discursive  as  they  choose,  and  talk  as  much  nonsense  as 
they  like,  there  being  no  record  of  what  they  say. 

''Upon  the  death  of  Mr  Sheriff  Cay,  his  office  as  Treasurer  of  the  Advo- 
cates' Widows'  Fund  became  vacant.  It  was  without  any  solicitation  ten- 
dered to  Mr  Pyper,  and  accepted  by  him.  The  salary  was  inconsiderable, 
bat  it  was  one  of  the  few  pieces  of  patronage  belonging  to  the  Faculty,  and 
the  unanimous  offer  of  it  may  be  accepted  as  evidence  of  the  general  esti- 
mation in  which  he  wa3  held.     Mr  Pyper  was  never  married." 

Lord  Wensleydale  died  on  February  24.  The  Law  Times  says: — 
"  At  the  ripe  age  of  eighty-six  Baron  Parke  has  passed  away  from  us.  To 
younger  readers  his  name  is  only  a  memory;  but  to  many  he  was  person- 
ally hiown  during  the  time  when  he  gave  to  the  Court  of  Exchequer  the 
reputation  which  brought  to  it  more  than  its  due  share  of  business,  and 
made  Meeson  and  Welsby  to  be  the  most  frequently  read  and  referred  to 
of  any  of  the  Common  Law  Reports.  James  Parke  was  son  of  a  Liverpool 
merchant,  and  bom  at  Highfield,  near  that  town,  22d  March,  1782.  He 
received  his  education  at  the  Grammar  School  at  Macclesfield,  and  Trinity 
College,  Cambridge,  where  he  entered  as  a  pensioner  in  1799.  He  won  a 
scholarship,  and  came  out  as  fifth  wrangler,  and  with  the  Senior  Chancel- 
lor's medal  He  continued  to  reside  at  the  University,  and  in  1804 
obtained  an  open  scholarship  at  Trinity.  He  was  called  to  the  Bar  in 
1813,  by  the  Inner  Temple,  choosing  the  Northern  Circuit,  where  his  close 
attention  to  business,  his  profound  legal  knowledge  and  singular  acumen 
speedily  introduced  him  to  a  lucrative  practice  of  the  best  class,  especially 
heavy  mercantile  cases,  in  the  stud^/  of  which  he  acquired  that  familarity 
with  maritime  and  mercantile  law  which  was  afterwards  exhibited  so 
brilliantly  during  his  career  as  a  Judge.  He  was  not  great  as  an  advocate; 
he  was  no  speech-maker;  he  was  not  persuasive;  and  he  never  succeeded  in 
acquiring  the  art  of  examining  a  witness.  But  he  was  an  invaluable 
jonior  in  any  case,  an  admirable  leader  in  certain  classes  of  cases  that  do 
not  so  much  require  the  advocate  as  the  lawyer.  He  was  remarkably 
clear-headed,  and  he  possessed  the  faculty  of  so  marshalling  his  facts  that 
the  dullest  mind  could  follow  his  narrative,  and  so  stating  the  law  that 
none  could  mistake  his  meaning,  however  they  might  dissent  from  his 
arpment  How  simple  his  language  was  may  be  seen  by  reference  to  any 
of  his  judgments,  and  it  is  said  that  at  the  Bar  he  exhibited  more  of  the 
qualities  of  the  Judge  than  of  the  advocate.  It  was  to  this,  perhaps,  that 
bis  success  with  juries  was  mainly  due,  for  his  manner  was  not  such  as  to 
rivet  their  attention.  But  he  had  a  great  reputation  for  fairness,  for  not 
overstating  his  own  case,  or  resorting  to  the  smaller  arts  of  advocacy,  and 
the  jury  was,  therefore,  inclined  to  hear  and  to  trust  in  him,  and,  when  he 
showed  himself  in  unusual  earnest,  to  believe  that  he  must  be  in  the 
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right.  He  never  declaimed;  he  rarely  appealed  to  emotion  or  prejudice; 
he  disdained  to  rant;  but  he  talked  common  sense  to  average  minds,  and 
carried  conviction  to  them  because  they  understood  him,  and  went  on  with 
him  to  the  conclusion  he  desired. 

"He  was  oue  of  the  many  distinguished  Judges  who  have  been  raised 
to  the  Bench  without  previously  enjoying  the  honour  of  silk,  and  without 
having  been  in  Parliament.  He  succeeded  Sir  G.  Holroyd  as  a  puisne 
Judge  of  the  Q.B.  in  1828,  and  was  transferred  to  the  Exchequer  in  1834, 
and  at  the  same  time  was  sworn  as  a  member  of  the  Privy  Council  For 
twenty  years  he  occupied  his  seat  in  the  Exchequer,  and  during  that  long 
time  few  branches  of  the  common  law  were  not  elucidated  by  his  admirable 
judgments,  concise  and  clear,  but  profound  and  exhaustive,  and  ever  to  be 
read  with  profit  by  the  student,  and  cited  with  confidence  by  the  practi- 
tioner. In  1855  he  was  called  to  the  House  of  Lords  by  Lord  Palmerston, 
with  the  doubtful  gift  of  a  life  peerage,  an  innovation  that  caused  much 
controversy;  the  struggle  ending,  as  even  its  opponents  now  probably 
regret,  with  the  rejection  of  the  limited  peerage  project,  and  the  investment 
of  Lord  Wensleydale  with  the  regular  hereditary  peerage,  which,  in  his 
particular  case,  was  of  no  importance,  for  the  noble  Lord  was  childleM. 
The  new  peer  materially  strengthened  the  decisions  of  the  High  Courts  of 
Appeal. 

"  A  curious  trait  of  this  illustrious  Judge  is  even  now  going  the  round 
of  the  papers,  and  we  can  vouch  for  its  truth  by  painful  experience.  He 
had  a  passion  for  what  he  called  *  fresh  air,'  but  which,  to  other  persona, 
were  cold  draughts.  In  winter,  as  in  summer,  by  night  and  day,  he  kept 
all  the  windows  open.  It  was  said  at  the  Bar,  that  having  bought  a  house 
handsomely  furnished,  his  first  order  was  to  saw  down  every  bedpost,  and 
his  next  to  burn  the  window  curtains.  We  remember  when  he  was  the 
presiding  Judge  on  a  winter  circuit  at  Exeter  on  a  bitterly  cold  day  in 
December,  with  the  Court  unwarmed  and  half-filled,  he  ordered  the  venti- 
lators to  be  raised  to  their  full  height,  down  which  descended  a  stream  of 
frosted  air,  that  swept  as  in  a  whirlwind  round  the  counsel  table,  from  the 
which  air-bath  we,  in  common  with  half  the  Bar  present,  took  a  cold  that 
laid  us  up  for  a  week,  and  lasted  us  for  two  months — the  learned  Baron 
revelling  in  the  whirlwind  that  was  death  to  others. 

"  He  was  the  last  of  the  Judges  who  preferred  syslemaJticaUy  to  deliver 
written  judgments.  On  all  questions  of  importance  or  novelty  he  got  them 
up  with  great  care;  hence  their  value  as  legal  treatises;  hence,  too,  their 
clearness  and  conciseness.  But  even  when  delivering  an  extempore  judg- 
ment, it  was  always  strictly  logical  in  form,  and  in  language  singularly 
terse  and  simple.*' 

Mr  Justice  Shee  died  on  Feb.  19.  He  was  the  son  of  Joseph  Shec, 
Esq.  of  Thomastown,  county  Kilkenny,  by  his  wife,  a  Miss  Darrell,  of 
Scotney  Castle,  of  an  old  Roman  Catholic  family  in  Kent.  He  was  eda- 
cated  at  Finchley,  St  Cuthbert's  College,  Ushaw,  and  the  University  of 
Edinburgh.  At  Edinburgh  he  became  a  member  of  the  Speculative  Society, 
and  many  of  us  remember  his  genial  presence  and  kindly  speech  at  the 
great  centenary  dinner  of  that  Society  in  1863.  He  was  called  to  the  Bar 
at  Lincoln's  Inn  1828,  and  joined  the  Home  Circuit.  His  first  appearance 
in  public  was  at  the  famous  meeting  of  the  freeholders  of  Kent  on  Fenen- 
den  Heath  to  protest  against  Catholic  Emancipation,  where,  as  a  freeholder 
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of  Kent,  in  company  with  Lords  Camden,  Darnlcy,  and  others,  he  mcode  a 
speech  against  the  objects  of  the  meeting.  His  business  increased  with 
nnosnal  rapidity,  so  much  so,  that  he  obtained  the  coif  when  of  only  twelve 
years'  standing.  While  still  in  the  outer  ranks  he  had  won  a  high  reputa- 
tion for  eloquence  and  those  other  qualities  which  make  a  successful  leader, 
particularly  by  the  manner  in  which  he  conducted  "  Joe  Punter's  case." 
« Punter,"  says  the  Law  Times,  "  was  a  cottager  on  the  property  of  Lord 
Grantley,  whose  cottage  had  been  pulled  down,  and  who  sued  his  Lordship 
for  trespass  in  forma  pauperis,  Mr  Shee  being  his  counsel  A  verdict  was 
found  for  the  plaintiff  for  £50.  A  new  trial  was  granted  on  the  ground  of 
the  verdict  being  against  evidence.  Mr  Shee  again  appeared  for  Joe  Punter; 
a  second  time  the  jury  found  for  the  plaintiff,  this  time  with  £100  damages. 
A  new  trial  was  again  obtained,  and  in  the  third  trial  a  crowning  proof  was 
given  of  the  power  and  brilliancy  of  Mr  Shoe's  advocacy  by  the  jury  find- 
ing a  verdict  for  £150.  The  Court  above,  on  another  application  for  a 
rule,  refused  it,  and  they  said  they  did  .so  in  mercy  to  the  defendant  It  is 
needless  to  trace  Mr  Shoe's  subsequent  professional  triumphs,  his  manly 
beahng,  his  high  character  for  unblemished  integrity,  his  fascinating  man- 
ner, but  .above  all  his  eloquence,  ensured  for  him  a  large  practice  and  dis- 
tinguished position,  and  left  him,  after  the  advancement  of  Thesiger  and 
Cockbum  to  the  Bench,  undoubtedly  the  most  prominent  figure  at  the 
English  Bar;  his  name  is  identified  with  all  the  causes  ceUbres  of  modern 
time,  the  Hudson  v.  Slade  case,  the  Bewkke,  the  Palmer,  the  Boupell  cases, 
and  a  host  of  others.  In  the  year  in  which  he  obtained  the  coif  he  had 
greatly  increased  his  reputation  as  a  lawyer  by  his  publication  of  an  edition 
of  Lord  Tenterden's  book  on  shipping,  another  edition  of  which  he  brought 
out  only  last  year;  also  by  his  edition  of  Marshall  on  Marine  Insurance. 

''He  sought  to  represent  Marylebone  in  Parliament  in  1847,  but  was 
unsuccessful.  In  1852  he  was  triumphantly  returned  for  Kilkenny.  He 
frequently  spoke  in  the  House  of  Commons,  generally  upon  Irish  questions, 
and  brought  in  a  Bill  for  tenants*  compensation  in  Ireland.  He  had  not, 
however,  succeeded  in  establishing  a  position  in  the  House  worthy  of  his 
high  professional  reputation  before  he  lost  his  seat  in  the  general  election 
of  1857,  his  policy  being  much  too  moderate  to  satisfy  the  Independent 
Opposition  party  who  at  that  time  exercised  great  influence  in  Kilkenny. 
He  again  unsuccessfully  contested  Kilkenny  county  in  1859^  and  in  1863 
iailed  to  obtain  a  seat  at  Stoke-upon-Trent. 

"  But  it  was  on  his  ovim  circuit  that  Serjeant  Shee  was  in  his  glory.    He 

was  there  the  idol  of  all,  and  as  leader  he  exercised  a  sway  such  as  no  man 

had  ever  done  before,  or  probably  will  again,  founded  both  on  affection  and 

respect    As  a  peacemaker  among  many  elements  often  discordant  he  shone 

conspicuously.     His  genial  and  irresistible  influence  healed  every  dispute, 

and  put  an  end  to  every  contention.     Few  who  have  ever  been  at  the 

Home  Circuit  mess  will  easily  forget  the  happy  and  graceful  speeches,  so 

characterised  by  good  taste  and  genuine  feeling,  of  Serjeant  Shee,  his  kind 

encouragement  given  to  the  young  and  timid,  and  the  genuine  friendly  tone 

adopted  by  him  to  all,  so  free  from  affectation  or  self-assertion.     A  general 

feeling  of  indignation  prevailed  throughout  the  whole  profession  at  the 

supposition  that  Serjeant  Sheets  claim  to  a  scat  on  the  Bench  would,  not 

be  recognised  on  account  of  his  religion;  and  indeed,  for  our  own  part,  we 

are  incHned  to  think  that  this  manifestation  of  feeling  on  the  part  of  the 

Profession  had  more  to  do  with  his  promotion  to  a  Judgeship  than  anything 
else. 
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''So  long  employed  in  cases  where  able  advocacy  rather  than  an  acute 
knowledge  of  legal  technicalities  was  required,  in  the  calm  atmosphere  of 
the  judicial  bench,  Serjeant  Shee  was  not  in  his  element,  and  failed  to  prove 
as  effective  a  judge  as  many  men  of  much  less  note.  As  an  orator.  Serjeant 
Shee,  while  he  possessed  neither  the  brilliancy  of  Cockbnm,  nor  the  grace- 
ful elegance  of  Thesigcr,  commanded  a  ready  and  wonderfully  persuasive 
style,  which  at  times  rose  to  a  high  pitch  of  rugged  eloquence.  In  the 
fierce  election  contest  of  1859,  when  he  started  as  the  unpopular  candidate, 
of  the  power  his  eloquence  could  exercise  even  over  his  opponents  there 
were  striking  proofs,  especially  when,  in  his  valedictory  speech  on  the  de- 
claration of  the  poll,  he  told  the  assembled  crowd,  but  a  day  before  his 
determined  opponents,  that  he  should  never  appear  before  them  again,  there 
was  one  universal  shout  of  regret;  in  fact,  such  a  manifestation  of  kindliness 
as  a  defeated  candidate  seldom  experiences. 

"  His  power  of  fascinating  a  jury  may  be  illustrated  by  a  trivial  circuit 
incident: — On  one  occasion  at  Chelmsford,  when  the  jury  left  the  box  for 
lunch,  one  was  overheard  saying  to  another,  'Well,  how  are  you  going  to 
findr  'I  have  not  made  up  my  mind,*  was  the  reply;  'I  must  hear  the 
case  out*  '  I  have  made  up  mine,*  said  the  other;  '  I'll  give  my  verdict 
for  that  *ere  big  chap  with  the  sore  head,'  meaning  Serjeant  Shee,  who  was 
counsel  in  the  case:  the  allusion  to  the  sore  head  every  one  will  of  course 
recognise  as  a  reference  to  the  coi£ 

"  Mr  Justice  Shee  married,  in  1837,  the  daughter  of  Sir  James  Gordon, 
the  premier  baronet  of  Scotland,  who.  died  some  years  since,  and  has  left 
by  her  two  sons  and  two  daughters,  to  whom  it  cannot  but  be  a  matter  of 
future  pride  that  their  loss  is  one  which  has  called  forth  a  feeling  of  regret 
through  the  whole  Bar  of  England  such  as  has  seldom  been  felt  for  any 
other  member  of  the  profession.'* 


QUERIES— INTESTACY   (SCOTLAND)  ACT   1855. 

I.  A  man  dies  leaving  a  wife,  a  father,  no  children,  and  brothers 
and  sisters.  The  wife  gets  a  half  of  the  whole  moveable  estate.  Who 
gets  the  remaining  half? 

My  view  is  that  the  father  gets  a  half  of  the  remaining  half,  and  the 
next  of  kin  the  other  half  between  tliera,  i.e,,  the  wife  one  half,  the 
father  one  fourth,  and  the  next  of  kin  one  fourth. 
'  It  is  only  under  the  Act  18  Vict.,  a  23  (Intestacy  (Scotland)  Act) 
that  the  father  is  entitled  to  anything.  Section  3  says,  "  Where  any 
"person  dyinfi;  intestate  shall  predecease  his  father  without  leaving 
"issue,  his  father  shall  have  right  to  one  hoi/  of  his  moveable 
"  estcUe  in  preference  to  any  brothers  or  sisters  or  their  descendaDt^ 
"who  may  have  survived  such  intestate.  Looking  merely  to  this 
section  it  would  seem  not  unlikely  that  the  father  gets  the  whole 
half  of  the  estate,  when  there  is  a  wife  taking  the  other  half  But  by 
section  9  (the  interpretation  clause)  "  moveable  estate"  is  explained 
to  be  "  the  whole  free  moveable  estate  on  which  the  deceased,  if  not 
"  subject  to  incapacity,  might  have  tested."    The  jus  rdictae  could 
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not  be  disposed  of  by  will;  and  therefore  the  moveable  estate,  of 
which  the  &ther  is  entitled  to  a  half  under  sect  3,  is  the  part  remain- 
ing after  deducting  the  widow's  half  That  is  to  say,  the  father  gets 
only  one  fourth  of  the  entire  estate. 

Several  of  the  writers  here  are,  I  am  aware,  of  a  different  notion, 
but  in  Glasgow  I  understand  they  mostly  incline  to  the  view  as  stated 
above.    It  seems  very  clear. 

IL  Another  point  under  the  same  Act  is  whether  there  is  any  re- 
presentation in  legitim.  For  instance,  a  man  dies  intestate  leaving  a 
movable  estate  of  ^600.  He  is  represented  by  a  son  and  grandson 
(the  latter  the  only  child  of  a  predece&sing  son).  What  are  their 
rights? 
My  view  is  that  the  son  gets,  as  legitim,  one  thii*d,  -  i?200 
One  half  of  remainder  as  next  of  kin,  .        -        -         200 

One  half  of  remainder  to  grandson  as  next  of  kin,        -        200 

-PGOO 
Previous  to  the  Act  referred  to  there  was  no  representation.  The  Act, 
however,  admits  representations,  sect  1  allowing  the  children  to  come 
in  place  of  the  parent,  and  to  "  have  right  to  the  share  of  the  moveable 
"  estate  of  the  intestate  to  which  the  parent,  if  he  had  survived,  would 
"  have  been  entitled."  But  moveable  estate,  as  I  have  shown,  has  a 
limited  meaning  in  the  interpretation  clause.  The  deceased  could  not 
test  on  the  legitim ;  and  moveable  estate  is  only  what  remains  after 
deducting  the  third,  and  as  to  which  only  (that  is  the  remaining  two- 
thirds)  representation  is  admitted.  Therefore  as  to  legitim  there  is  no 
representation.  It  is  left  by  tlie  Act  to  be  swept  up  by  the  surviv- 
ing children,  who  also  take  their  share  of  the  remainder  as  the  next 
of  kin. — ^A. 

[Onr  correspondent  states  his  views  so  clearly  that  the  answer 
follows  as  of  course.  We  cannot  entertain  any  doubt  that  he  is 
right;  and  so  the  practice  has  been  since  1855.] 


COURT    OF    SESSION. 
{Reported  by  William  Guthrie  and  Wiiliam  Mackintosli,  E9quire$^  Advocates.) 

FIRST  DIVISION. 

WarrBt.  Calkdonian  Rv.  Co.  and  Criefp  Junction  Ry.  Co. — Feb,  13. 
Triennial  Prescription, — Action  at  the  instance  of  a  stockbroker,  conclad- 
U)g  for  £347  and  interest  from  Ist  Jan.,  185G,  for  services  rendered  to  the 
promoters  of  the  Crieff  Junction  Railway,  in  *'  getting  the  stock  or  shares 
of  the  proposed  company  brought  out  in  the  London,  Liverpool,  and  other 
ezchaoges,  getting  advertisements  and  notices  inserted  in  various  papers 
*Qd  pablieations,  assisting  with  advice,  and  conducting  various  matters  of 

VOL  XII,,  NO.  CXXXVI.— APRIL,  1868.  P 
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detail  in  carrying  through  their  subscription  contract  and  bill,"  eta  Pur- 
suer averred  that  he  obtained  a  number  of  subscribers,  and  attended  many 
meetings;  and  that  subsequently,  at  a  meeting  of  a  committee  appointed 
by  subscribers  and  promoters,  held  on  30th  Sept,  1852,  instructions  were 
given  regarding  pursuer*s  employment,  which  minute  was  duly  commaoi- 
cated  to  him.  He  also  founded  on  a  subsequent  minute,  and  on  letters 
from  the  secretaries  to  the  promoters  and  the  company  when  incorporated. 
Defrs.  pleaded  triennial  prescription,  alleging  also  that  the  pursuer  had  been 
paid  the  usual  commission  as  a  stockbroker  for  his  operations  on  the  stock 
exchanges,  and  that  he  had  acted  gratuitously  in  promoting  the  line.  The 
L.  O.  (Ormidale)  repelled  the  plea  of  prescription  in  respect  of  the  natare 
of  the  employment^  and  also  because  he  held  the  debt  alleged  to  be  founded 
on  written  contract  (^Walker  v.  M'Nair,  June  19,  1832,  10  S.  672; 
Blaekadder  v.  MUne,  March  4,  1851,  13  D.  820;  Barr  v.  Edinburgh  and 
Glasgow  Railvfay  Company,  June  17,  1864,  2  M*P.  1250).  Defra.  re- 
clidmed.  The  Court  (Lord  CurriehiU  having  declined)  altered  and  sus- 
tained the  plea,  holding  the  debt  alleged  to  have  been  incurred  to  pursuer 
in  his  ordinary  business  as  a  broker,  and  therefore  to  fall  under  the  Act 
1579,  and  that,  though  the  writings  founded  on  were  evidence  of  special 
authority  for  certain  acts,  the  employment  itself  was  of  prior  date,  and  was 
not  constituted  by  the  writings. 

Act. — Gifford^  Gdhie.     Agents — Macgregor  d:  Barclay^  S.S.C. AH.-- 

Toung^  Johnstone.     Agents — Hope  d*  Macixiy,  W.S. 

BiBBELL  V.  BEVSBIDG& — Fd).  14. 

Expenses — Evidence  Act  1866 — Ante,  p,  103. — ^The  auditor's  report 
reserved  certain  questions,  of  which  the  chief  was  whether  the  losing  party 
was  bound  to  pay  the  expenses  of  written  copies  of  the  proof  taken  under 
the  Evidence  Act  1866,  for  the  use  of  counsel  in  the  debate  before  the  L 
O.  The  proof  finished  on  a  Thursday,  and  the  debate  was  taken  on  tbe 
next  Tuesday,  the  Friday  being  the  L.  O.'s  (Ormidale)  blank  day.  No 
question  was  raised  as  to  pursuer's  liability  to  pay  for  the  expense  of  the 
print  for  the  Inner  House.  After  referring  to  the  preamble  of  the  Act, 
which  states  its  policy  to  be  for  the  prevention  of  "  unnecessary  expense," 
and  to  A.  of  S.,  Dec  19,  1835^  which  provides  that,  in  taxing,  ** only  such 
expenses  shall  be  allowed  as  are  absolutely  necessaiy  for  conducting  the 
process  in  a  proper  manner,  and  with  due  regard  to  economy,*'  the  auditor 
says — "  It  seems  that  this  is  just  one  of  the  expenses  which,  in  the  general 
case,  may  be  saved  by  leading  the  evidence,  not  before  a  Commissioner,  but 
before  the  Judge  himself.  At  the  same  time,  the  rapidity  with  which  proof 
under  the  Evidence  Act  is  taken  down  renders  it  more  difficult  for  the 
counsel  to  take  full  notes.'' 

Charge  for  copies  of  the  evidence  for  the  debate  before  the  L.  0.  allowed 
in  respect  of  the  difficulty  of  the  case.  Ohs.  per  Lord  President  (the  other 
Judges  concurring)  that  the  practice  of  adjourning  a  case  for  the  debate  on 
proof  is  not  according  to  the  spirit  and  meaning  of  the  Act,  which  requires 
all  the  procedure  to  be  as  at  a  jary  trial  A  trial  under  this  Act  is  in 
effect  a  jury  trial,  in  which  the  L.  0,  is  both  judge  and  jury.  In  some 
very  special  cases  in  which  the  proof  is  more  than  usually  complicated,  it 
may  be  proper,  in  the  discretion  of  the  L.  O.  to  adjourn  for  debate  on  proof; 
but  these  cases  ought  to  be  rare,  and  the  circumstances  exceptional 

Act.— Hall.       Agents— Crawford    dc    Guthrie,    S.S.C Alt-Scot^* 

AgenU—WaU  <fe  Harwich,  S,S.C 
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MiLNB  V.  Eael  op  Dalhoitsie. — Feb,  18. 

Reparation — Game — Issue — Relevancy, — ^Action  of  damages  for  injury  to 
crops  by  gam&  Parsuer  holds  a  farm  from  defr.  under  a  lease  granted  in  1 774. 
He  avers  that  at  that  date  there  was  little  or  no  damage  by  game;  that  in 
I8.52|  when  defr.  succeeded  to  the  Panmure  estates,  there  was  very  little 
game  on  the  land;  pheasants  were  unknown;  there  was  only  one  game- 
watcher  on  the  part  of  the  estate  between  Arbroath  and  Dundee,  and 
farmers  were  allowed  to  destroy  hares  at  pleasure;  that  defr.,  on  succeed- 
ing, put  on  ten  or  a  dozen  game-watchers,  imported  and  bred  pheasants, 
and  also  rabbits  to  a  great  extent,  and  turned  them  loose  on  the  pursuer's 
lands,  eta;  that  by  these  means  the  game  has  been  enormously  increased, 
and  is  yearly  augmenting;  that  defr.  has  given  away  and  sold  immense 
qaautities  of  game,  eta,  killed  on  pursuer's  and  one  or  two  neighbouring 
farms;  and  has  been  obliged  to  pay  £100  damages  to  the  tenant  of  the 
adjoining  farm  for  such  damage.  He  also  details  the  amount  of  damage 
done.  Defender's  counsel  contended  that  there  was  no  relevant  case,  for  it 
was  necessary  to  aver  both  an  increase  of  game  since  that  lease  was 
entered  into,  and  that  the  present  amount  of  game  is  more  than  a  fair 
average  stock;  that  the  action  was  excluded  by  the  pursuer's  admission  on 
record  that  he  had  deviated  from  the  system  of  cropping  prescribed  by  the 
lease;  and  that,  even  if  it  were  not  excluded,  defr.  should  be  allowed 
counter  issues  (1)  as  to  the  fact  of  miscropping  in  1866,  and  (2)  as  to. the 
amount  of  damage  so  caused  to  defr.  by  miscropping  In  1863-66.  Pursuer 
proposed  an  issue  in  the  same  terms  as  that  in  Broadwood  v.  HurUerj  17 
D.  1139;  but  eventually,  on  the  suggestion  of  the  Court,  agreed  to  take 
ooc  in  terms  settled  in  Syme  v.  E.  Moray's  Executors^  15th  Jan.,  1868. 

The  Lord  Pbesident  said  that  the  alleged  irrelevancy  consisted  in  the  want 
of  a  sufficient  contrast  between  the  state  of  things  at  the  date  of  the  lease 
and  the  time  of  the  alleged  damage.  But,  considering  the  distant  date  of 
the  lease,  all  that  pursuer  could  reasonably  be  asked  to  prove  was  that 
there  was  then  no  such  thing  known  as  damage  done  by  game.  He  gave 
no  opinion  as  to  the  effect  of  proof  of  miscropping  if  given  at  the  trial ; 
bat  there  was  no  such  admission  here  as  eould  exclude  the  pursuer's  claim. 
Hie  question  was  open,  moreover,  without  a  counter  issue.  The  second 
ooanter  issue  was  an  attempt  to  set  one  unliquidated  claim  of  damages 
against  another,  and  try  them  both  in  the  same  action.  Surely  some 
things  might  be  taken  as  settled  in  the  law  of  Scotland. 

The  other  Judges  concurred,  and  an  issue  was  approved  admitting  the 
tenancy  of  the  pursuer  under  the  lease  and  certain  assignations,  and 
asking  ''whether  in  1866  the  pursuer  had  on  said  farm  an  unreasonable 
and  excessive  stock  of  game,  beyond  what  existed  thereon  at  the  date  of 
the  said  lease,  to  the  loss,"  etc. 

Act — Watson^  Asker.     Agents — 0.  d:  J.  Binny,  W.S, AU, — Clarh, 

Balfour,    Agents — Gibson-Craig,  Dalziel,  <b  Brodies,  W,S, 

YOULK  V.  COCHBANB,  &a — Fdf.  19. 

Charier-Party — Lien — Repetition — Error. — Eitto  chartered  the  ship 
HarceUus,  belonging  to  defrs.,  in  Nov.,  1863,  for  two  years.  On  1st  Feb., 
1S05,  Kitto  sub-chartered  the  ship  to  pursuer  to  take  a  cargo  of  coals  from 
Cardiff  to  Rio  de  Janeiro;  and  it  was  a  condition  that  one-third  of  the 
freight  should  be  paid  in  eash  on  sailing  from  Cardiff,  the  rest  on  delivery. 
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The  whole  freight  amounted  to  £621,  and  Kitto  got  £207  on  the  lotb, 
"when  the  captain  signed  bills  of  lading  to  J.  T.  Faria,  of  Hio,  or  assigns, 
he  or  they  payin*;'  freight  as  per  charter-party,  and  the  receipt  for  £207 
Teas  granted  by  Kitto  on  the  said  bill  of  lading.     At  Rio  the  consignee 
paid,  by  mistake,  the  fall  freight  to  the  owners  of  the  ship.     Eitto  became 
bankrupt,  and  it  was  averred  that  the  master  sent  the  £207  so  paid  by 
mistake  to  his  owners,  in  order  to  save  them  from  loss  by  his  bankniptcy. 
This  action  was  brought  for  repetition  of  the  £207,  and  was  reported  oa 
issues  by  the  L.  O.  (Barcaple),  defrs.  objecting  that  the  pursuer  was  not 
entitled  to  an  issue  of  resting-owing,  in  respect  that  the  shipowners  had  a 
lien  on  the  goods  in  the  vessel  for  the  hire  of  the  ship  to  the  extent  of  the 
freight  of  these  goods^  which  pursuer  could  not  defeat  by  prepayment  of 
a  part  of  the  freight.     A  joint-minute  was  lodged  admitting,  in  addition  to 
what  has  already  been  stated,  that  the  consignee  at  Rio  settled  the  amoank 
for  freight  with  the  master  in  ignorance  that  the  £207  had  been  paid  to 
Kitto  at  Cardiff,  and  in  the  belief  that  no  sum  had  been  previously  paid; 
that  the  master  transmitted  the  bills  to  defrs.,  his  owners,  and  they  re- 
tained them  and  the  sums  contained  therein  in  the  knowledge  of  all  the 
facts;  and  that,  at  the  date  of  the  transaction  at  Rio,  Kitto  owed  defn, 
as  freight  under  the  first  charter-party,  an  amount  exceeding  the  amoant 
of  freight  due  under  the  charter-party  between  Kitto  and  Youle.    Held 
that  at  Rio  the  owners  had  a  lien  on  the  coals  for  the  freight  due  to  them 
on  the  time  charter  limited  to  the  stipulated  amount  of  the  freight  for  the 
coals.     This  was  enough  to  decide  the  question  without  going  into  the 
question  whether  condictio  indebiti  was  competent  in  the  circumstances,  the 
ignorance  of  the  consignees  not  being  admitted  to  have  been  unavoidable. 
The  sub-charter   was  only  an   assignation   to  a  certain   extent  of  the 
charterer's  rights  under  his  charter,  and  could  not  interfere  with  the 
shipowner's  lien  for  freight  actually  earned.     Defrs.  assoilzied. 

Act, — Afoncrief,  Gloag,       Agents — Wilson,  Bum,  d:  Gloag,  W.S. 

Alt. — Young,  Clark,  Shand.     Agent — X.  M.  Afacara,  W.S, 

Paterson  v.  Moneo. — Ftl.  21. 

Sheriff  Court  Act  1853,  s,  15 — Sequestration  eurrente  termino, — Reduc- 
tion and  damages  by  a  tenant  of  proceedings  in  a  sequestration  at  the 
instance  of  his  landlord.  The  ground  of  reduction  was  inter  alia  that  no 
proceedings  had  been  taken  in  the  process  in  the  Sheriff  Court  from  Sept 
6,  1863,  to  July  19, 1864,  and  that,  therefore,  the  process  stood  dismissed, 
under  16  and  17  Vict.,  c.  80,  sec.  15.  The  L. '0.  (Mure)  sustained  this 
ground  of  reduction^  and  reduced,  holding  that  a  process  of  sequestration  is 
a  "  cause"  in  the  sense  of  the  Act,  and  not  a  mere  diligence,  and  that  there 
is  in  it  no  peculiarity  to  exempt  it  from. the  general  rule.  The  defir. 
reclaimed. 

Lord  PREsroENT — From  September  5,  1863,  when  sequestration  was 
awarded,  till  the  application  for  a  warrant  of  sale  on  July  19,  neither  party 
took  any  proceedings.  If  sec.  15  of  the  Act  applies  to  such  a  petition  as 
this  (which  was  in  security  of  the  rent  to  become  due  at  the  Marts,  and 
"Whits,  following),  then  it  was  clear  that  within  three  months  after  Sept  5, 
the  petition  stood  dismissed,  with  power  to  revive  on  showing  cause.  It 
was  argued  that  the  petition  was  not  a  '*  cause*'  within  the  meaning  of  the 
section,  and  no  doubt  that  word  might  be  used  in  a  limited  signification,  if 
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it  could  be  gathered  from  the  context  and  the  rest  of  the  Act  that  it  was 
intended  by  that  word  to  represent  one  class  of  cases  only.  Bat  his  Lord- 
ship had  become  satisfied  that  in  the  Act  the  words  ''cause,"  case/' 
"action,"  were  all  used  in  a  comprehensive  sense,  all  meaning  the  same 
thing — yiz.,  everjrthing  of  the  nature  of  a  proceeding  before  the  Sheriff,  to 
which  he  was  judicially  to  apply  his  mind.  As  to  one  part  of  the  proceed- 
ing, it  might  be,  as  was  represented,  rather  of  the  nature  of  diligence, 
especially  in  the  case  of  sequestration  currente  termino.  So  far  as  it  merely 
creates  a  nexus  on  the  tenant's  goods,  the  order  for  sequestration  was  like  a 
bill  for  arrestment.  But  there  was  more  than  that  in  sequestration — ^the 
obtaining  a  warrant  for  sale,  the  sale,  and  the  judicial  application  of  the 
proceeds.  That  was  not  diligence  in  security,  but  a  proceeding  for  operat- 
ing payment,  and  corresponded  not  so  much  to  arrestment  as  to  arrestment 
and  forthcoming  combined ;  and  no  one  could  doubt  that  a  forthcoming  is 
a  cause  in  the  sense  of  the  Act,  and  yet  it  has  the  same  effect  as  a  sale  in  a 
sequestration.  Further,  for  thirty  years  every  petition  for  sequestration  has 
contained  a  prayer  for  decree  for  the  balance  of  the  rent  unsatisfied  by  the 
proceeds  of  the  sale.  As  to  the  alleged  inconvenience  of  this  interpretation, 
from  there  being  periods  in  the  course  of  a  sequestration  cwrente  termino^ 
when  from  necessity  it  stands  still,  and  when  it  is  impossible  for  parties  to 
move,  his  Lordship  did  not  wish  to  deal  with  any  case  not  before  the 
Court;  but  he  thought  that  if  the  petition  were  presented  more  than  three 
months  before  the  term  of  payment  of  the  rent,  it  was  easy  to  move  the 
Sheriff  within  the  six  months  to  revive;  and  surely  there  could  be  no  better 
cause  why  no  proceedings  wore  taken  than  that  there  was  nothing  that 
could  be  done.  Whether  there  was  any  other  case,  he  would  not  say. 
This  certainly  was  a  strong  case,  for  the  party  had  been  very  dilatory. 

Lord  CUKRIEHILL  differed,  holding  that  the  sequestration  was  of  the 
nature  of  a  diligence.  The  word  "  cause"  was  not  intended  to  apply  to 
cases  where  a  Sheriff  is  acting,  not  in  his  proper  judicial  capacity,  but  min- 
isterially in  executing  diligence. 

Lords  Deas  and  Abdmillan  concurred  with  the  Lord  President.  The 
L  O.'s  judgment  reducing  the  proceedings  was  affirmed. 

^d. — Mackeiizkf  Mair,    Agent — IF.   Office,  S.S.C. Alt, — Sfmnd, 

Crow/ord.    Ageivts — Dwidas  <S:  Wilson,  W.S. 

M*Lkod  v.  Leslie. — F^,  2L 

liond — Rdief — Discharge — Anttf  p.  167. — An  interlocutor  was  pro- 
nounced on  Feb.  5,  in  effect  finding  that  the  pursuer's  wife,  as  only  younger 
child  of  the  late  Leslie  of  Denlugas,  was  a  creditor  for  £1G,000,  under  the 
marriage-contract  of  her  father,  and  entitled  to  recover  that  sum  from  her 
brother.  Two  pleas  of  defr.  remained  to  be  disposed  of — (1),  That  the 
pursuer  was  not  entitled  to  enforce  the  claim  for  £16,000,  so  long  as  a 
bond  for  £5000  granted  by  defr.  was  in  force,  and  that  he  was  bound  first 
to  discharge  that  bond  and  repay  the  sums  paid  under  it;  (2),  That,  in  any 
▼iew,  the  £5000  was  to  be  imputed  in  part  payment  of  the  £1 6,000. 

The  LoKD  President  reviewed  the  history  of  the  case.  H.  G.  Leslie 
died  May,  1856,  and  no  doubt  if  the  parties  had  then  been  aware  of  the 
existence  or  terms  of  his  marriage  contract,  all  that  had  since  followed 
might  have  been  avoided,  except  the  question  as  to  construction.  It,  how- 
<^er,  was  lost  or  disappeared.    H.  Q.  Leslie  left  a  trust-disposition  and 
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settlement  providing  Denlugas  to  bis  son,  and  £5000  to  his  daughter,  Mis 
M'Leod.  He  left  substantially  nothing  but  his  estate  of  Denlugas,  aad 
defir.  reduced  this  settlement  on  the  ground  of  deathbed,  and  made  up 
his  title  as  heir-at-law.  The  Court  must  now  assume  that  both  parties 
were  then  ignorant  of  the  marriage-contract,  pursuer  not  now  asking  proof 
of  his  allegations  of  fraud.  In  these  circumstances,  Captain  Leslie,  cany- 
ing  out  his  father's  intention,  conveyed  £5000  to  trustees  for  Mrs  M'Leod, 
in  liferent  and  her  children  in  fee,  with  a  clause  of  return  to  himself  in  case 
of  failure  of  issue  of  her  body.  In  consideration  of  this  fadr  and  handaome 
provision,  he  obtained  from  pursuer  a  very  ample  discharge  of  eveiy  claim 
she  could  pretend  against  her  father's  estate.  It  turned  out,  however,  that 
there  was  a  marriage-contract  between  the  late  Mr  Leslie  and  his  wife, 
superseding  all  these  arrangements,  and  disabling  him  from  doing  anything 
to  his  estate  by  any  moHia-catua  deed.  Unless  Mrs  M'Leod  were  baired 
by  some  arrangement  with  her  brother,  she  was  entitled  to  the  £16,000 
provided  by  this  marriage-contract;  but  if  she  were  insisting  for  her  rights 
under  this  marriage-contract,  and  for  setting  aside  the  arrangement  with 
her  brother,  it  was  just  as  clear,  assuming  the  ignorance  of  both  parties  as 
to  a  marriage-contract,  that  she  must  have  relieved  her  brother  of  his  obli- 
gations entered  into  in  consideration  of  her  discharge  of  her  claims  against 
her  £&ther*s  estate.  Has  anything  since  occurred  altering  this  condition  of 
the  rights  of  parties  ?  M'Leod,  after  his  wife's  death,  rsused  this  declarator 
and  payment,  containing  a  conclusion  for  reduction  of  the  bond  so  far  as  it 
might  prevent  his  obtaining  decree  in  terms  of  the  other  conclusions.  All 
parties  interested,  as  trustees  or  beneficiaries,  were  called.  In  June,  186G, 
parties  came  to  an  arrangement  by  joint-minute,  in  which  defr.  admitted 
that  pursuer  took  the  bond  and  granted  the  discharge  in  ignorance,  and 
undertook  not  to  plead  it  as  a  bar  to  pursuer  obtaining  decree  for  his  rights 
under  the  marriage-contract;  and  both  parties  renounced  probation  as  to 
the  £5000.  It  was  certainly  not  intended  that  Captain  Leslie's  position 
should  be  so  far  altered  by  this  minute  that  the  discharge  in  his  £&toik 
should  be  taken  out  of  the  way  and  the  bond  should  stand.  It  was  quite 
open  for  the  Court  to  consider  the  case  on  the  merits.  Pursuer  might  hare 
asked  decree  of  reduction,  and  taken  the  bond  out  of  the  way.  But  he  put 
in,  instead,  a  minute  declining  to  insist  in  the  reductive  conclusions  which 
on  Feb.  12  were  dismissed.  On  his  own  motion,  he  lost  the  means  of 
setting  aside  the  bond  in  this  process.  It  was  clear,  that  M'Leod  was  not 
entitled  to  the  £1G,000  without  relieving  Captain  Leslie  of  the  £5000;  and 
if  he  was  not  in  a  position  to  do  so,  he  must  take  decree  under  dedactiou 
of  that  sum. 

The  other  Judges  concurred.  Decree  for  £11,000,  with  interest,  from 
Marts.,  1856. 

Act, — Young,    Nevaij.     Agent — J,    K.    Crawford,    S*S,C. Alt^ 

Decanus,  Lancaster.    Agents — H,  &  A.  Inglis,  W,S^ 

Eabl  of  Dalhousie  v.  CaoEAT,  <&c. — FA.  28. 

Apportionment  Act — Lease. — Question  between  the  executor  of  the  late 
Earl  of  Dalhousie  and  the  present  Earl.  4  and  5  William  IV.,  c.  22,  pro^ 
vides  for  a  division,  in  certain  circumstances,  between  the  executor  of  a 
deceased  person  and  his  successor,  of  all  rents,  etc.,  made  payable,  or 
coming  due  at  fixed  periods, ''  under  any  instrument  that  shall  be  executed 
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after  the  passing  of  this  Act."  The  question  was  whether  an  apportion* 
meDt  was  to  be  made  in  case  of  rents  &lling  due  under  leases  where  no 
tack  was  executed,  but  which  were  constituted  by  entries  in  the  landlord's 
rental  book.  The  L.  0.  (Kinloch)  held  that  the  leases  in  question  were 
not  written  leases  in  the  legal  sense  of  the  term.  The  contract  was  verbal, 
and  the  fact  of  its  being  a  verbal  contract  was  not  affected  by  the  circum- 
stance of  the  landlord  entering  a  memorandum  of  it  in  his  books.  General 
Crokat  reclaimed.  The  Court  adhered,  holding  that,  whether  these  were 
written  or  verbal  leases,  it  was  impossible  to  apply  the  words  of  the 
statute  to  them.  A  lease,  in  order  to  come  under  the  operation  of  the 
statute,  must  be  constituted  by  an  instrument,  and  both  the  date  of  the 
instrument  and  the  time  of  its  coming  into  operation  must  be  after  the 
passing  of  the  statute. 
AcL — Clarkf  RtUkerfurd,    Agents — Gibson-Craig^  Dalziel,  <fe  Brodies,  W,S. 

AcL — SoL-CrOL  Millar^  Adam,      Agents — Adam,  Kirk,  d:    Robert- 

»»,  W,S. 

Ministers  op  Old  Machar  v.  The  Heritors. — Fd).  28. 

Teinds —  Valuation. — In  this  locality  the  common  agent  reported  that 
there  was  no  free  teind.  The  result  was  brought  out  by  giving  effect  to 
certain  decrees  of  valuation,  produced  by  heritors.  The  ministers  main- 
tained that  the  decrees  founded  on  were  ineffectual  against  them,  in 
respect  that,  in  the  processes  in  which  they  were  obtained,  neither  the 
minister,  nor  any  person  representing  his  cure,  was  cited,  or  made  a  party. 
The  L  0.  (Barcaple)  held  that  the  valuations  were  ineffectual  The  heri- 
tors reclaimed. 

Lords  President,  Deas,  and  Ardmillan — By  a  series  rerumjudicaiarum 
the  minister  must  be  called  in  all  valuations  before  the  High  Court,  and 
that  any  valuations  where  he  was  not  called  were  ineffectual.  Proceed- 
ings before  the  Sub-Commissioners  were  different  from  those  before  the 
High  Court  Sub-Commissioners  were  not  persons  to  whom  any  judicial 
authority  was  given.  Their  duty  was  merely  to  inquire  and  report  to  the 
High  Commission.  Though  it  was  not  necessary  to  call  the  minister  in  a 
sub-valuation,  he  must  be  called  in  the  approbation  of  such  a  valuation. 

Lord  CuRRiEHiLL — The  minister  did  not  require  to  be  called  where  he 
'  was  a  stipendiary.  His  position  there  was  that  of  crieditor  of  the  titular, 
and  his  interest  was  so  remote  that  it  was  unnecessary  to  call  him.  Other 
parties  who  had  an  interest  in  the  valuations  did  not  require  to  be  called. 
The  other  heritors  would  have  to  pay  more  towards  the  stipend  in  propor- 
tion as  the  valuation  was  low,  and  yet  it  was  not  necessary  to  call  them. 

Counsel  for  Ministers — Gifford,  Asher,     Agents — H.  &  A.  Inglis,   W.S. 

Counsel  for  Heritors — Young,  Fraser,  Clark,  Adam,  H,  Smith,  Asher, 

Ker,  Agents— ff.  Buchan,  S.S.C.y  W.  Duthie,  W.S.,  John  Auld,  W,S,, 
J.  Wdfster,  S.S.C. 

GoLDiE  V.  Christie  and  Petris. — Mar.  3. 
Separation — Kirk-Session — Session-Clerk — Parties  not  called. — Action  by 
parish  schoolmaster  of  Arbirlot  against  the  minister,  and  Petrie,  one  of  the 
elders,  concluding  for  damages  for  wrongful  dismissal  from  the  office  of 
session-clerk  of  said  parish.  Pursuer  adleged  that  he  was  elected  to  the 
office  ad  vitam  atU  culpam;  that  he  was  dismissed,  without  any  true  or 
jnst  caose,  on  11th  May,  1865,  at  a  meeting  at  which  were  present  the 
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defrs.,  and  Fiolayson,  tho  father-in-law  of  Petrie;  that  Fiulayaon  moved, 
and  Petrie  seconded,  the  motion  for  his  dismissal,  the  moderator,  Christie, 
having  no  vote,  but  acquiescing,  and  the  only  other  member  of  session 
present  having  dissented  and  complained  to  the  Presbytery.  He  averred 
that  the  motion  was  made  at  the  instigation  of  the  minister.  He  set  forth 
the  minutes  of  kirk-session  relating  to  the  circumstances,  the  loss  he  has 
sustained,  that  he  has  frequently  desired  defrs.  to  have  him  reinstated  in 
his  office,  or  to  make  him  compensation,  and  that  there  was  no  fiiult  on  his 
part  sufficient  to  justify  the  session  in  dismissing  him.  Pursuer  proposed 
an  issue — ''Whether,  in  1844,  he  was  appointed  session-clerk  of  Arbirlot 
ad  vUam  atU  ctUpam,  and  whether,  on  or  about  11th  May,  1865,  he  was 
wrongfully  dismissed  from  his  said  office,  or  was  at  and  after  that  date 
wrongfully  prevented  from  discharging  the  duties,  and  drawing  the  emolu- 
ments of  his  said  office  by  the  defenders,  or  either  of  them,  etc.)" 

Lord  President — Upon  the  assumption  that  pursuer's  averment  was  true 
that  there  was  no  culpa  to  justify  his  dismissal,  the  whole  claim  maintained 
in  the  action,  as  laid,  was  unfounded.  The  true  remedy  was  rather  de- 
clarator that  he  had  not  been  legally  dismissed,  but  was  still  dejure  session- 
clerk.  Further,  he  had  called  only  two  members  of  kirk-session,  thongh 
two  others  were  present  at  the  meeting.  If  this  were  a  case  of  breach  of 
contract,  all  the  members  of  session  should  be  called.  The  facts  did  not 
raise  a  case  of  delict,  such  as  pursuer  represented  it  to  be,  in  which  he 
might  proceed  against  any  one  he  might  select  It  was  competent  for  the 
kirk-session  to  deal  with  the  question  of  dismissing  the  pursuer  for  fault, 
as  the  Presbytery  had  rightly  held  in  dismissing  the  appeals;  and  it  -ma 
only  alleged  that  they  had  not  sufficient  ground  in  fact  for  their  judgment 
The  action  should  be  dismissed  as  irrelevant. 

Lord  CiTKBiEHiLL  and  Lord  Ardmillan  concurred. 

Lord  Deas  also  concurred  in  the  result,  but  only  on  the  ground  that  the 
pursuer  had  not  chosen  the  proper  form  of  action. 

Act, — Macdonald,    Agents — Ferguson  <L' Junne?*,  W,S, AlL-^Young, 

Duncan.    Agent—  W.  Mitchell,  S.S,  C. 

Chalmers  v.  Chalmers. — Mar,  4. 

Conjugal  Mights  Act  1861 — Frciector — PropeHy — Desertion, — Petition* 
by  a  wife  for  protection  to  property  under  Conjugal  Rights  Act  1861. 
Petr.  and  respt.  kept  a  spirit-shop  in  Greenock  till  1858,  when  respt  left 
the  house,  and  went  to  reside  with  his  daughter  by  a  former  marriage; 
petr.  had  been  addicted  to  drink,  cind  also  somewhat  loose  in  her  behavioor 
with  a  man  named  Green,  who  lodged  in  the  house;  and  had  been  re- 
peatedly fined  for  breaches  of  the  Public-Houses  Acts.  After  the  desertion, 
she  supported  herself  in  Liverpool  and  elsewhere  by  going  out  as  cook,  etc., 
and  reformed  her  habits  and  way  of  life  during  her  separation  from  her 
husband.  Respt.  never  contributed  to  her  support,  or  offered  to  take  her 
back  to  his  house,  from  1858  till  this  petition  was  presented.  She  met 
with  a  railway  accident  some  time  ago,  for  which  she  is  about  to  recover  a 
considerable  sum  of  money  as  compensation  for  injuries.  Respt.  judicially 
offers  to  take  her  back  to  his  house.  He  is  seventy-three,  and  she  is  forty- 
eight,  years  of  age.  The  L.  O.  (Mure)  granted  an  order  for  protection. 
Respt  reclaimed. 

Lord  President  (Reads  s.  1  of  the  Act  as  to  desertion)— Desertion  has  a 
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well-fixed  meaning  in  law.  It  is  true,  nothing  but  "  wilful  desertion "  is 
sufficient  to  ground  divorce;  but  desertion  apart  from  *'  wilfulness**  means 
nothing  more  than  leaving  the  wife  without  provision  for  her  maintenance, 
and  without  reasonable  cause  for  the  absence.  The  clause  says  that  the 
L  0.  may  grant  an  order  of  protection,  if  satisfied  by  evidence  of  such 
desertion;  and  that,  if  the  answers  are  lodged,  a  proof  shall  be  taken,  and 
parties  heard,  and  **if  satisfied  after  proof  of  the  fact  of  such  desertion, 
aod  that  the  same  was  without  reasonable  cause,"  shall  grant  protection. 
It  is  not  always  easy  to  define  what  reasonable  and  justifiable  cause  for 
desertion  is.  It  has  been  made  a  question  whether  the  exigencies  of  busi- 
ness may  not  justify  absence.  But  it  is  a  much  more  delicate  question 
whether  there  can  be  reasonable  cause  in  the  conduct  of  the  wife.  He 
could  not  affirm  that  anything  short  of  what  would  ground  an  action  of 
separation  would  be  reasonable  cause  in  the  sense  of  the  Act.  The  law 
says  a  man  may  not  separate  except  for  adultery  or  scevitia.  It  is  his  duty 
to  remain  with  his  wife  and  make  the  best  of  it.  It  is  not  necessary,  how- 
ever, absolutely  to  pronounce  that  no  case  could  arise  under  the  statute  in 
which  a  combination  of  circumstances  short  of  this  might  not  justify  deser- 
tion. The  fiicts  do  not  require  us  to  lay  down  the  doctrine  absolutely. 
From  1858  till  now,  respt.  has  never  provided  one  shilling  for  the  support 
of  his  wife.  Her  conduct,  if  loose  at  one  time,  afterwards  improved,  and 
has  continued  good  till  now.  He  knew  she  was  earning  her  livelihood  in 
Liverpool,  and  making  a  good  character;  but  he  never  proposed  to  her  to 
return,  or  offered  her  support  If  his  offer  now  to  take  her  back  were 
made  in  good  faith,  it  would  be  difficult  to  resist' the  plea  founded  on  it; 
but  it  was  not  made  in  good  faith,  but  with  the  single  purpose  of  getting 
the  money  recovered  from  the  railway  company.  I  think  we  ought  to 
adhere. 

Lord  CuRBiBHiLL — The  object  of  the  Act  is  to  deprive  the  husband  of 
hisyiu  mariti,  and  to  make  his  property  in  the  goods  in  communion  cease, 
so  far  as  these  are  subsequently  acquired  by  the  wife,  either  by  her  own 
industry  or  by  succession.  The  important  effect  of  the  Act  is  the  perma- 
nent extinction  of  the  ^ik  man'^i.  The  Act  allows  a  separation  with  that 
effect,  on  condition  tiiat  the  husband's  desertion  is  without  reasonable 
cause.  The  question  is,  was  his  desertion  without  reasonable  cause?  It  is 
maintained  that  "  reasonable  cause  "  means  such  cause  as  would  entitle  to 
judicial  separation,  or  be  a  defence  against  an  action  of  adherence — ^viz., 
scevitia  or  adultery.  I  cannot  affirm  that  reasonable  cause  is  here  used  in 
the  same  sense  as  in  such  cases.  If  so,  the  !^ct  would  have  said,  without 
"legal"  cause.  The  Court  is  now  required  to  exercise  discretion,  and  I 
am  the  more  satisfied  of  this,  because  there  is  no  analogy  between  separa- 
tions and  this  procedure,  separations  not  destroying  the  husband's  jus 
mriii  The  question  comes  to  be,  did  the  circumstances  make  the  desertion 
in  1858  reasonable?  I  think  it  is  unreasonable  to  hold  that  the  man  was 
bound  to  cohabit  with  a  woman  proved  by  a  number  of  witnesses  to  have 
been  a  habitual  drunkard,  and  to  have  been  led  by  drink  to  make  various 
unseemly  exposures.  That  might  not  be  enough  by  itself;  but  her  conduct 
towards  the  man  Green,  with  whom  she  had  not  merely  an  unseemly,  but 
even  a  lewd  intercourse,  leads  to  this  conclusion.  I  do  not  enter  on  the 
particulars,  but  they  are  such  that  no  man  of  right  feelings  could  be  re- 
quired to  live  wiUi  a  woman  so  conducting  herself  with  another  man. 
There  is^  also,  the  &ct  of  her  exposing  him  time  after  time  to  be  fined  for 
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breaches  of  the  revenue  laws.  In  my  opinion,  he  acted  reasonably^  and  I 
can't  inflict  on  him  the  loss  of  hiajus  mariti  in  all  futore  time.  I  don*tgo 
on  the  qffer  to  take  her  back.  He  avows  properly  that  he  does  so  for  the 
sake  of  the  money — money  which  belongs  to  him  at  this  present  moment; 
and  the  object  of  this  petition  is  to  deprive  him  of  his  right  to  it  He 
says,  **I  am  willing  to  take  it  and  apply  it  to  your  support  and  my  own." 
It  is  certainly  right  that  he  should  do  so,  because  when  left  to  her  own 
resources  she  amended  her  ways. 

Lord  Deas  thought  it  not  necessary  to  deal  closely  with  the  question  of 
reasonable  cause  in  this  case.  He  doubted  whether  he  had,  even  at  the 
outset,  a  reasonable  cause,  especially  as  he  was  given  to  drink  himselE 
But  desertion  is  continuous;  and  even  if  there  were  reasonable  cause  at 
first,  there  was  none  for  years  back.  It  was  clear  the  offer  was  not  iu 
bona  Jlde.  It  was  said  the  money  now  belonged  to  him;  but,  as  the 
woman  said,  it  was  just  "  the  price  of  her  blood;"  and  it  was  just  to  pro- 
tect women  in  the  position  of  petr.  that  this  Act  was  passed. 

Lord  Ardmillan — Nothing  could  be  clearer  than  this  case,  if  it  were 
not  for  the  offer  to  adhere.  But  in  such  a  case  a  man  must  renew  the 
vows  of  marriage  as  f&r  as  his  age  will  allow.  It  is  not  enough  to  say, 
"  I'll  open  my  door  to  my  wife,  and  I'll  hate  her  when  she  comes  back." 
But,  moreover,  respt  here  accompanies  this  offer  by  villifying  petr.*8  char- 
acter. He  says  in  the  same  breath,  "  1*11  take  her  back,  but  ^e  was  un- 
faithful. She  behaved  in  a  despicable  manner."  The  Court  is  not  bound 
to  look  at  such  an  offer.  His  Lordship  then  referred  to  Eeid  v.  Eeid,  in 
1823;  and  CaJttanach  v.  M^FIierson,  1  MT.  The  offer  was  a  thin  disguise, 
which  the  Court  was  bound  to  see  through.     Adhere. 

Act — Adam.    Agent — /.  Forman,  W.S, Alt, — iPLean,     Ageni-' 

IV.  B.  Glen,  S.S.C. 

Ptn. — ^Mabquis  op  Huntly — Mar.  4. 

Entail — Improremenis. — Pctn.  for  authority  to  uplift  and  apply  consigned 
money  under  the  Lands  Clauses  Act  and  the  Entail  Amendment  Act,  s.  26. 
The  L.  O.  (Mure)  refused.  Petr.  reclaimed.  In  1858,  the  late  Marquis  let 
half-an-acre  of  ground  on  the  green  of  Aboyne  to  the  North  of  Scotland  Bank 
for  ninety-five  years,  under  the  Montgomerie  Act.  The  bank  spent  £1768 
(for  which  the  Marquis  paid  interest)  on  a  house,  which  had  been  let  (as 
was  the  object  in  granting  the  lease)  to  the  lessee  of  the  Marquis's  forest 
of  Birse.  Petr.  desired  to  spend  £1700  in  buying  the  renunciation  of  the 
lease  in  order  that  the  building  might  be  in  permanent  connection  with 
the  estate,  and  be  always  available  for  the  tenant  of  Birse  Forest 

Lord  Pkesident — If  it  were  to  be  regarded  as  an  improvement  already 
executed  by  a  previous  heir  of  entail,  the  Act  would  not  apply  (Shaw  Stewart^ 
June  9,  1863,  1  MT.  897);  but  after  careful  consideration,  he  thought  the 
acquisition  of  the  lease  was  a  permanent  improvement.  There  were  eighty- 
five  years  of  the  lease  still  to  run,  and  improvement  money  was  laid  on 
permanent  improvements  that  did  not  last  so  long  as  that 

Lord  Curriehill  had  great  difficulty  in  respect  that  the  lodge  was  built 
by  the  late  proprietor,  and  was  already  par1>  of  the  entailed  estate. 

Lords  Deas  and  Ardmillan  concurred  with  Lord  President  Prayer 
granted. 

AcL — E*  Smith,    Agents — ffeniy  Jk  Shiress,  S.S.C. 
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Bboomfield  V,  Qbeig. — Mar,  10. 


Shuider — Issues, — Broomfield,  baker,  sued  Greig,  surgeon  and  chief 
magistrate  of  Queensferry,  for  damages  for  slander.  The  case  was  reported 
on  i^aes — (1)  Whether,  time  and  place  specified,  defr.  did,  in  the 
presence  of,  etc.,  falsely  and  calumniouslj  say  that  the  bread  baked  by  pur- 
suer was  injurious  to  the  health  of  those  who  consumed  it,  eta?  (2) 
Whether^  time  and  place,  etc,  specified,  defr.  did  falsely  and  calumniously 
say  that  the  bread  baked  by  the  pursuer  was  poisonous  and  unfit  for 
human  food  ?  (3)  Whether,  time  and  place,  etc.,  specified,  defr.  did  falsely 
and  calumniously  say  that  the  bread  baked  by  pursuer  was  injurious  to  the 
health  of  those  who  consumed  it  ?  (4)  Whether,  time  and  place^  eta, 
specified,  defr.  did  falsely  and  calumniously  say  that  it  would  be  very  much 
in  favour  of  defr.'s  business,  as  a  surgeon,  if  pursuer  were  allowed  to  con- 
tinue baking  such  bread  as  pursuer  had  been  in  use  to  bake  (meaning 
thereby  that  pursuer*s  customers  would  contract  disease  by  consuming  the 
bread  baked  by  pursuer),  eta  (5)  Whether,  time  and  place,  eta,  specified, 
defr.  did  falsely  and  calumniously  say  that  defr.  would  probably  have 
pursuer's  premises  examined;  as,  according  to  law,  peace  officers  might  by 
warrant  search  baker^s  premises;  and  if  any  adulterated  bread  or  flour  was 
found,  the  same  might  be  seized  and  disposed  of  (meaning  thereby  that 
pursuer  kept,  in  violation  of  the  law,  adulterated  bread  or  flour  in  his  pre- 
mises), eta?  Held  that  the  1st,  3d,  and  4th  issues  did  not  embody  any 
actionable  matter.  The  words  ascribed  to  defr.  contained  a  statement 
which  was  matter  of  opinion.  A  man  is  not  only  entitled  to  leave  a  baker 
whose  bread  he  thinks  bad,  but  to  induce  his  friends  to  do  so  also.  It 
would  be  very  strange  if  people  who  had  eaten  bad  bread  were  not  to  be 
allowed  to  say  that  it  was  bad.  There  was  more  difliculty  as  to  the  words 
poisonous  and  unfit  for  human  food  in  the  second  issue;  but  it  was  ex- 
plained by  pursuer  that  he  understood  *' poisonous"  to  mean  in  the  issue 
nothing  more  than  unwholesome.  The  fifth  issue  referred  to  words  not  in 
themselves  actionable;  any  person  in  defr.'s  position,  as  chief  magistrate, 
being  entitled  to  say  that  he  would  have  anybody's  premises  examined. 
But  the  innuendo  made  this  amount  to  an  imputation  of  dishonesty,  and 
there  was  nothing  in  it  violently  repugnant  to  the  natural  meaning  of  the 
words  used.  They  were  only  short  of  being  defisimatory,  and  the  innuendo 
ascribed  to  them  a  meaning  which  pursuer  was  entitled  to  prove  firom  tones 
and  gestures,  and  surrounding  circumstance&     Fifth  issue  allowed. 

Lords  Curriehill  and  Ardmillan  concurred. 

Lord  Deas  thought  either  all  the  issues  should  be  allowed,  or  the  fifth 
should  in  consistency  be  also  refused. 

Act-^Gifford,  Block    Agent — D.  Cunor,  S,S.C. AIL — Clarkj  Mm- 

crief.    •Agents — Hill,  Rdd,  &  Drummond,  WS, 

Ptn. — ZoLLEE— ifar.  11. 

Trutke  Act  1867, — Held  that  s.  12  authorising  the  Court  to  appoint  a 
trustee  or  trustees  to  act  under  a  trust-deed,  where  trustees  cannot  be 
assumed  under  the  deed,  or  where  any  sole  acting  trustee  has  become  insane 
or  incapable  of  acting  from  physical  or  mental  disability,  applies  to  a  lapsed 
trusty  the  last  trustee  having  died  without  assuming  any  trustees. 

Ad^^Lomie,    AgenU — Oibson-Craig,  DabAd^  dt  Brodies,  W.8. 
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SECOND  DIVISION. 

MP. — City  of  Glasgow  Insuhanue  Co.  v.  Stiven  and  Othees.— ^«6.  7. 

Proof— Foreign  Judgment — Confirmation — Executor — Crediior. — MP.  in 
which  the  fund  in  medio  consisted  of  the  proceeds  of  a  policy  of  assarance 
for  XI 000  on  the  life  of  the  late  Joshua  Tatton,  London.  The  claimants 
were  (1)  parties  who  alleged  right  in  virtue  of  certain  deeds  executed  by 
Tatton;  and  (2)  W.  Stiven,  who  claimed  as  executor  dative  qua  creditor  of 
Tatton,  decerned  and  confirmed  by  the  commissary  of  Edinburgh.  The 
question  was  whether  Stiven^s  confirmation  cfftictually  attached  the  policy. 

It  proceeded  on  an  office  copy  of  a  judgment  obtained  by  Stivcn's  author 
in  the  Exchequer  Court  in  England.  The  L.  O.  (Kinloch)  held  that  the 
confirmation  was  irregularly  expede,  being  founded  on  a  document  insuffi- 
cient .to  constitute  the  alleged  debt,  and  that  Stiven  was  not  entitled  to 
claim  in  said  competition  by  virtue  of  his  alleged  title  as  executor  creditor. 
Even  if  good  evidence  in  England  of  a  judgment  such  as  was  alleged,  the 
document  was  not  such,  as  without  further  evidence  to  support  it,  Scotch 
Courts  could  recognize.  The  Court  recalled,  and  continued  that  the 
objecting  claimants  might  state  whether  they  disputed  that  the  office  copy 
produced  would  be  received  as  good  evidence  of  the  alleged  English 
judgment.  Held — (1)  That  the  document  waa  prifna  facie  evidence  of  the 
judgment  which  it  set  forth,  in  respect  that  it  bore  what  professed  to  be 
the  seal  of  a  known  English  Court.  (2)  That  if  any  question  had  been 
raised  before  the  commissary,  he  might  have  inquired  into  its  insufficiency. 
(3)  That  that  being  so,  this  Court  could  now  make  the  same  inquiry 
when  the  question  was  first  raised.  (4)  That  that  inquiry  involved  two 
questions — First,  Whether  the  document  was  good  evidence  of  the  judg- 
ment; Second,  Whether,  supposing  the  judgment  i)roved,  a  judgment  of  an 
English  Court  could  constitute  a  debt  in  Scotland,  so  as  to  warrant  con- 
firmation. (5)  That  the  first  question  depended  upon  the  matter  of  £ict 
whether  the  document  would  be  read  as  good  evidence  in  the  Courts  of 
England.  If  so,  comity  required  that  it  should  be  received  in  Scotland. 
(6)  That  the  second  question  fell  to  be  determined  on  the  principles  of 
international  law,  and  that  there  was  no  doubt  that  an  English  judgment 
was  a  good  constitution  of  a  debt  in  Scotland.  The  result  was,  that  if  the 
document  was  now  shown  to  be  good  evidence  according  to  English  practice, 
Stiven's  confirmation  must  receive  effect. 

Act, — Clark,  Balfour.  Agent — James  Webster,  S.S.C. Alt. — Sol- 
Gen.  Millar,  Clwjne.    Agenis — Chcgne  tD  Stuart,  JV'.S. 

Allan  v.  Higgins  and  Burton. — Feb.  8. 
Poor — Settlement. — Action  of  relief  brought  by  parish  of  Cambu^ethan, 
against  parishes  of  Shotts  and  Dalmeuy,  concluding  for  sums  advanced  for 
the  support  of  lind,  a  lunatic  paui>er,  and  for  relief  of  future  advances. 
Dalmeny  was  the  parish  of  birth,  and  Shotts  was  alleged  to  be  the  one  in 
which  the  pauper  had  acquired  a  residential  settlement.  The  question 
came  to  lie  between  these  two  parishes.  From  a  period  anterior  to  March, 
1852,  down  to  July,  1852,  the  pauper  resided  in  Shotts,  sleeping  beside 
the  iiimaces  of  the  Shotts  Ironworks,  some  of  which  are  in  Shotts  and  some 
in  Cambusnethan,  and  living  partly  by  occasional  employment  which  ho 
obtained,  and  partly  by  the  unsolicited  charity  of  his  fellow-workmen.    lu 
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July,  1853,  he  obtained  regular  employment  in  the  Ironworks,  and  continued 
there  till  March,  1857,  When  ho  was  dismissed,  and  went  to  England,  sub- 
sisting, it  did  not  appear  how,  for  six  months.  At  the  end  of  these  six 
months,  he  returned  to  Shotts,  resumed  and  continued  his  employment  in 
the  works,  till  about  March,  1859,  when  he  removed  to  Cambusnethan. 
Dalmeny  maintained  that  he  had  acquired  a  residential  settlement  in  Shotts, 
aDd  that  that  settlement  was  not  affected  by  the  gap  of  six  months  of 
absence  (1)  because  that  absence  was  a  mere  incident,  not  aifecting  his  resi- 
dence; and  (2)  because,  even  if  it  did  break  the  continuity,  the  residence 
in  Shotts  must  be  held  to  have  begun  at  least  in  March,  1852,  whereby  the 
five  years  necessary  to  a  residential  settlement  were  completed  in  March, 
1857,  before  the  six  months'  absence  began. 

The  L.  O.  (Jerviswoode)  decerned  against  Shotts,  holding  that  the  pauper 
had  acquired  a  residential  settlement  in  that  parish,  beginning  in  July,  1852, 
when  he  obtained  regular  work  there,  and  not  intermitted  by  the  six  months* 
absence  in  England.  The  Court  (L.  Benholme  diss.)  recalled,  and  found 
there  had  been  no  residential  settlement  acquired,  and  that  the  parish  of 
birth  was  liable.  The  majority,  while  conceding  that  a  residential  settle- 
ment did  not  imi)ly  an  industijal  settlement,  but  only  the  absence  of  com- 
mon begging,  were  yet  of  opinion  upon  the  evidence — (1)  that  prior  to 
Jaly,  1852,  when  pursuer  obtained  regular  employment,  there  was  no  satis- 
factory evidence  of  such  residence  in  the  parish  of  Shotts  as  would  consti- 
tute a  residential  settlement;  (2)  that  the  subsequent  residence  in  Shotts 
was  interrupted  by  the  six  months'  absence  in  England,  which  was  not 
proved  to  be  incidental  to  his  employment,  or  otherwise  consistent  with  his 
retaming  his  connection  with  Shotts.  The  onus  of  proving  residence,  and 
especially  of  proving  that  a  hiatm  in  the  period  of  residence  was  incidantal 
and  not  interruptive,  lay  always  upon  the  parish  of  birth,  and  in  this  case 
this  onvs  had  not  been  discharged. 

Lord  Benholme  held  that  the  fair  inference  was  (1)  that  the  absence  in 
England  did  not  interrupt  his  residence  in  Shotts,  but  (2)  that  even  if  it 
did,  there  was  five  years'  residence  before  that  absence  began,  in  respect 
that  the  pauper  resided  in  Shotts,  and  was  not  a  common  beggar,  from 
March,  1852,  and  not  merely  from  July,  1852. 

DeCTce  pronounced  against  Dalmeny  with  expenses.  Expense  of  appear- 
ing and  taking  decree  against  the  unsuccessful  parish  refused  to  pursuer,  as 
his  appearance  in  the  Inner  House  was  unnecessary. 

For  Shotts — Fraser,  Deas.    Agents — Waddel  &  Mackintosh^  S.S.C. 

For  Dalmeny — Watson,  Trayner,    Agents — Duncan  &  Dewar,  1F,S, 

For  Cambusnethan— B,  V,  Campbell,    Agent — A,  JFylie,  JV,S, 

Pet.-— Ca»t.— i^(*.  11. 

Bankrupt  Act  1866,  sea,  49, 103 — Discharge. — Petition  by  a  bankrupt 
for  the  discharge  of  sequestration  granted  in  May,  1864.  The  trustee  was 
discharged  27th  Oct.,  1865.  This  application  was  presented  on  27th 
Sept,  1867.  Objections  were  lodged  by  one  who  had  been  given  up  as  a 
creditor  in  the  bankrupt's  state  of  affairs,  but  who  had  not  ranked  or 
qualified  as  a  creditor  for  purposes  of  voting  and  ranking,  in  terms  of  sec. 
49  of  the  Act.  The  objections  were,  inter  alia,  that  there  were  funds 
payable  to  the  bankrupt  under  contracts  entered  into  by  him  since  se- 
qaestration  which  might  be.  made  available  under  s.  103.  Petr.  objected 
to  objector^s  title  that,  not  being  qualified  as  a  creditor,  he  could  not  now 
object  to  the  discharge. 
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The  1l  O.  (Mure)  repelled  this  objection,  and  deferred  oonsidention  of 
the  petition  for  foar  weeks^  that  objector  might  take  steps  for  having  a  new 
trustee  elected  and  the  seqnestration  proceeded  with.  Petr.  reclaimed 
The  Court  adhered. 

Hdd  that  an  oath  and  vouchers  in  terms  of  a  49  were  not  necessary  in 
such  a  matter  as  opposing  an  application  by  the  bankrupt  to  have  the 
seqnestration  brought  to  an  end.  Under  the  former  Bankrupt  Act  this 
distinction  was  well  recognised ;  and  the  only  difference,  quoad  hoe,  between 
the  former  statute  and  the  present  was  that  now  the  bankrupt  could,  after 
a  certain  time,  petition  for  discbarge  without  any  concurrence  by  creditors, 
whereas  formerly  such  concurrence  was  always  necessary.  That  differenee 
was,  if  anything,  in  favour  of  the  objector,  and  therefore  there  was  no 
reason  for  applying  a  different  rule  in  construing  the  present  statute  from 
that  adopted  in  construing  the  former  one. 

AcL — Decanus,  Campbell  Smith.  Agent — W,  E,  Skinner^  <R/SC.— 
Alt, — Duncan,    Agents — Jardine,  Stoddart,  <Ss  Fraser,  W.S, 

Mackenzie's  Teustees  v,  Maokbnzie,  &c — Fd>.  14. 

Tnut — Heritable  and  Moveable, — ^This  was  a  question  between  the  heir 
and  executors  of  Miss  Teresa  Mackenzie  relating  to  the  share  of  that  htdy 
in  the  trust-estate  of  the  late  Miss  Margaret  Mackenzia  The  question 
was  whether  that  share  was  heritable  or  moveable  in  the  person  of  Miss 
Teresa.  The  trust-deed  creating  the  trust  gave  the  trustees  power  to  sell 
the  heritage  of  the  truster,  but  did  not  direct  a  sale,  and  the  trustees,  in 
the  exercise  of  their  discretion,  did  sell,  prior  to  the  death  of  Miss  Teresa. 
The  L.  0.  (Kinloch)  held  the  share  to  have  been  from  the  first  moveable, 
in  respect  that,  fairly  read,  the  trust-deed  contemplated  a  division  in 
money,  and  not  a  conveyance  to  the  beneficiaries  in  forma  speeifiea.  The 
Court  adhered.  Lords  Justice  Clerk  and  Cowan  held  with  the  L  0.  that 
the  share  was  moveable  from  the  first.  Lords  Benholme  and  Neaves,  con- 
curring in  the  result,  held  that  the  share  became  moveable  only  when  the 
trustees  actually  sold. 

AcL — SoL'Gen,  Millar^  John  Hunter,  Agents — Morton,  Whitehead,  <t 
Greig,  W.S. Alt,—Advocatus,  H,  Smith.     Agent— W,  N.  Fraser,  S.S.G. 

Deummond  Stewabt  v.  Kelue  M'Callum,  Ac. — Fd>,  14. 

[See  StewaH  v.  The  Duke  of  Montrose,  Feb.  15,  1860,  22  D.  755;  H.  of  L 

March  27,  1863,  1  Macph.  25.] 

Obligation — Relief— Supei^ior  and  Vassal. — By  feu-contract  in  1705  the 
Marquis  of  Montrose  feued  the  lands  of  Braco  with  an  obligation  binding 
himself,  his  heirs  and  successors,  to  warrant  the  teinds  to  be  free  to  "the 
vassals  from  all  minister's  stipends,  future  augmentations,  annuities,  and 
other  burdens  imposed  or  to  be  imposed  upon  the  said  teinds,"  beyond 
those  then  payable.  The  superiority  descended  to  the  present  Duke  of 
Montrose;  the  dominium  utile  through  a  series  of  heirs  and  singular  suc- 
cessors tp  the  pursuer.  In  1853  he  sold  the  dominium  utile  to  defr.  for 
£37,000;  and  as  the  superior  had  raised  certain  questions,  then  un- 
decided, as  to  pursuer's  right  to  exact  performance  of  the  obligation  of 
relief,  it  was  made  a  condition  of  sale  "  that,  in  respect  of  the  undecided 
questions  as  to  augmented  stipend,  which,  on  an  average  of  the  last  three 
years,  amounted  to  £100  10s  lld^  a  sum  of  £1500  out  of  the  price  shall 
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be  consigned  in  bank  in  the  joint  names  of  the  exposer  and  purchaser, 
which  sam  shall  remain  consigned,  except  the  interest  accruing  thereon, 
nntil  those  questions  have  been  finally  determined,  and  shall  be  then 
disposed  of  as  follows,"  viz. : — By  the  money  being  paid  to  the  exposer  in 
the  event  of  the  claim  of  relief  being  made  good,  and  to  the  purchaser  in 
the  event  of  its  not  being  made  good.  The  question  in  this  action  was 
whether  pursuer,  as  exposer,  had  satisfied  the  condition  on  which  the 
£1500  was  appointed  to  be  paid  to  him.  He  maintained  that  he  had 
done  so  by  having  raised  action  and  obtained  decree  against  the  superior 
in  the  action  above  referred  to.  Defr.  maintained  that  the  condition  had 
not  been  satisfied,  the  decision  of  the  H.  of  L.  having  merely  established 
the  liability  of  the  superior  and  his  successors  in  the  lands,  and  not  imply- 
ing that  defr.  could  make  the  right  of  relief  good  in  terms  of  the  obligation 
against  the  heir$  of  the  granter,  James,  Marquis  of  Montrose.  The  L.  O. 
(Ormidale)  sustained  this  contention  of  defr.  and  dismissed.  The  whole 
Court  were  consulted. 

Lords  President,  Justice-Clerk,  Curriehill,  Cowan,  Benholme,  Ardmillan, 
Jerviswoode,  Mure,  Kinloch,  and  Barcaple,  held  that  the  L.  O.'s  interlocutor 
should  be  altered,  and  that  pursuer  should  get  up  the  consigned  money. 
Uekl — (1)  that,  assuming  defrs.'  construction  of  the  clause  of  relief,  and 
taking  it  to  mean  that  the  heirs  of  the  Marquis,  whether  superiors  of  the 
subject  or  not,  were  all  bound,  still  defrs.  would  already  have  a  good  title 
to  enforce  performance  of  that  obligation  from  all  of  them,  the  right  to 
enforce  the  same  passing  to  him  ipso  jure  with  the  right  to  the  dominium 
viUe;  but  (2)  that  defrs.'  construction  of  the  clause  was  erroneous,  and 
that,  according  to  the  true  meaning  of  such  a  clause  in  a  feu-contract,  the 
superior  binds  only  himself  and  his  heirs  and  successors  in  the  right  of 
ihmmum  directum  to  relieve  the  vassal  and  his  heirs  and  assignees  in  the 
dommum  utile.  In  other  words,  a  superior  who  undertook  such  an  obliga- 
tion was  freed  from  it  whenever  he  transferred  the  superiority,  and  the 
new  superior  become  the  sole  debtor  by  virtue  of  delegation  That  being 
so,  pursuer  had  fully  established  the  efficacy  of  the  obligation  of  relief  when 
he  established  it  as  against  the  singular  successors  of  the  superior. 

Lords  Deas,  Neaves,  and  Ormidale  were  of  opinion  that  the  L.  O.'s  inter- 
locQtor  was  right;  and  lield — (1)  that  upon  a  fair  construction  of  the 
obligation,  it  was  good  against  the  heirs  as  well  as  the  successors  of  the 
(^anter;  (2)  that  that  being  so,  defr.  was  entitled  under  his  bargain  to  hold 
the  consigned  fund  as  a  security,  unless  it  appeared  that  he  was  in  a  posi- 
tion to  get  relief  as  well  from  the  heirs  as  from  the  singular  successors  of 
the  granter;  and  (3)  that  the  debt  was  not  and  could  not  be  put  in  that 
position  now,  because  an  obligation  of  this  sort  did  not  pass  ipso  jure  with 
the  dominium  utile,  but  required  a  special  assignation  from  the  original 
grantee  or  his  heirs,  which  was  not  tendered,  and  which  indeed  could  not 
be  got  in  the  present  case. 

The  L  O.'s  interlocutor  recalled,  and  decree  granted  for  the  consigned 
fund,  together  with  the  difference  of  interest  between  bank  rates  and  five 
per  cent,  from  the  date  when  defr.  was  called  upon  to  refund  and  concur 
in  gettmg  up  the  money. 

Act, — Dundas,  Shand.  Agents — Dundas  it  Wilson,  C.S.^-^^^Alf. — 
«ar^,  Watrni.    Agml—John  Gille^e,  JF.S, 
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Rattray  o,  Rattray  and  Others — Feb,  21. 

Trust — Legacy — Vesting. — Declarator  for  determlniDg  rights  under  the 
settlement  of  Lieut. -Col  William  Rattray.  The  leading  question  was 
whether  the  legacies  under  the  sixth  purpose  of  said  settlement  vested  in 
the  legatees  a  morie  testaioris,  or  not  till  the  death  of  Colonel  Rattray's 
widow,  lifercntrix  of  his  estate.  The  settlement  disposed  of  his  whole 
estate,  real  and  i>ersonal,  pzcept  his  lands  of  Downie  Park  (of  which  he 
executed  a  separate  deed  of  entail),  to  trustees.  He  bestowed  on  his  sur- 
viving wife  the  liferent  of  his  whole  estate,  including  Downio  Park,  and  the 
sixth  purpose  he  gave  these  legacies : — "  I  appoint  my  said  tnistees  to  make 
payment  of  the  legacies  following  at  the  first  term  of  Whits,  or  Marts,  that 
shall  happen  six  months  after  the  death  of  the  said  Mrs  Janet  Henrietta 
Rankine,  my  spouse,  or  me,  in  case  she  shall  happen  to  survive  me.**  The 
question  was  whether,  looking  to  the  postponed  period  of  payment,  and 
reading  the  clause  in  the  light  of  the  other  provisions  of  the  deed,  vest- 
ing was  postponed  till  the  period  of  payment,  which  took  place  a  morie 
testatoris. 

The  L.  O.  (Kinloch)  held  that  the  legacies  did  not  vest  till  the  death  of 
the  liferentrix  iu  respect  (1)  that  the  right  to  the  legacies  was  not  given 
indefinitely,  but  in  the  shape  of  an  appointment  to  pay  at  a  particular 
period;  and  (2)  that  in  certain  of  the  legacies  there  was  a  destination  over 
which  admittedly  postpones  vesting  as  regards  these  legacies,  and  indicated 
the  intention  of  the  testator  as  regards  the  vesting  of  the  whole.  The 
representatives  of  the  predeceasing  legatees  reclaimed.  The  Court  recalled, 
and  found  that  the  legacies  vested  a  morie  testatoris^  holding  that,  reading 
the  deed  as  a  whole,  the  intention  of  the  testator  plainly  was  to  confer  an 
absolute  and  indefeasible^  though  postponed,  right  upon  the  legatees  named 
in  the  settlement. 

Act, — Yoinig,  IL  J.  Moiicrieff,  Alex.  Monmeff^  Ellis.    Agents — Morton, 

Whitehead,  &  Greig,  JV.S.;  Wilson,  Bum,  dj  Gloag,  W.S. Alf.-'JFot- 

sim,  Gloag,    Agents — Mackenzie  &  Kermack,  JF.S, 

Wilson  v.  Mag.  op  Musselburgh — F^,  24. 

Pvhlic  Burdens — Clause  of  Relief . — In  this  case  (ante,  p.  171),  theCourt 
held  pursuer  entitled  to  relief  from  the  defrs.  as  superiors,  of  all  public 
burdens  imposed  in  virtue  of  laws  existing  at  the  date  of  the  feu-contract 
under  which  the  pursuer  held,  dated  in  1765.  Held,  in  applying  this  find- 
ing, that  pursuer  was  entitled  to  relief  of  poor-rates  payable  by  her  as  pro- 
prietor, and  also  of  cholera  money,  which  was  an  additional  assessment 
under  the  Poor-law  Act;  but  that  the  clause  did  not  apply  to  poor-rates  or 
other  burdens  payable  by  tenants  or  occupants,  nor  to  constabulary  assess- 
ments, assessments  for  general  prisonsj  repairs  on  Inveresk  Church,  and 
statutetlabour  assessment. 

Act, — Clark,  John  Hu7iter.  Agents — Morton,  Jfliiteh^ad,  d;  Greig,  JF.S. 
Alt. — Young,  Gifford,  Asher.    Agents — Paterson  &  Romanes,  JF.S. 

Watt  r.  Comrik,  Thomson,  and  others. — Feb,  28. 

Sheriff —  Reparation — Priinlege  —  Process-Caption,  —  Reduction  and 
damages,  by  Watt,  advocate  in  Aberdeen,  against  the  Sheriff-Substitute, 
Sheriff-Clerk,  and  Sheriff- Clerk-Depute  of  Aberdeenshire,  for  setting  aside  a 
warrant  of  process-caption,  and  damages  for  its  illegal  issue  and  execution. 
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Parsner  was  employed  to  present  a  petition  to  the  Sheriff  for  interdict. 
A  caveat  was  lodged  by  the  opposing  party,  and  the  S.  S.  heard  parties. 
At  the  dose  of  the  hearing,  he  intimated  that  he  would  grant  an  order 
for  service,  bat  could  not  grant  interim  interdict.  Pursuer  therefore  inti- 
mated that  he  would  withdraw  the  petition,  took  it  up  and  put  it  in  his 
pocket  The  S.  S.  demanded  it  back,  that  an  order  for  service  might  be 
written  upon  it.  Pursuer  refused,  on  the  ground  that  he  did  not  now  want 
au  order  for  service,  and  left  the  Court  House,  carrying  the  petition  with 
him.  The  S.  S.  and  the  Sheriff-Clerk-Depute  had  some  conversation  as  to 
the  recovery  of  the  petition;  and  ultimately  a  petition  for  process-caption 
was  presented  by  the  Clerk  to  the  S.  S.,  who  granted  warrant  as  craved, 
under  which  pursuer  was  called  upon  to  deliver  up  the  petition;  and,  upon 
his  refusal,  was  carried  off  to  prison  and  detained  there  for  the  greater  part 
of  a  day.  In  this  action,  he  maintained  that  the  whole  proceedings  were 
incompetent  and  oppressive,  and  alleged  in  general  terms  that  they  were 
malicious  and  without  probable  cause  on  the  part  of  the  S.  S.  and  the 
Sherifi^Clerk.  Preliminary  defences  were  lodged  against  satisfying  the 
production.  The  L.  0.  (Barcaple)  sustained  the  defences  and  dismissed 
the  action.     Pursuer  reclaimed. 

Lord  Justice-Clerk — ^The  interlocutor  is  objected  to  on  two  grounds — (1) 
That  the  judgment  of  the  L.  O.  has  been  pronounced  prematurely;  (2)  that  it 
is  erroneous  upon  the  merits.  The  S.  S.  pleads  that,  according  to  the  state- 
ment of  the  pursuer,  ids  acts  were  judicial.  No  specixd  ground  of  malice  is 
set  out,  and  he  pleads  the  privilege  of  his  position  as  Judge.  I  am  of 
opinion  that  this  plea  is  properly  taken  at  this  stage.  If  he  has  proof  that 
the  acts  described  are  acts  of  a  judicial  character,  the  objection  goes  to  the 
competency  of  the  whole  case;  and  I  think  we  are  relieved  from  any  diffi- 
culty upon  that  subject,  first  by  Hamilton  v.  Anderson^  June  11,  1856,  18 
D.  1003,  affi,  June  18,  1858,  3  Macq.  363;  and,  next,  by  the  opinions  in 
Maddntoth  v.  Arkley,  Dec.  2^,  1866,  ante,  vol.  xi.,  p.  109.  The  serious  ques- 
tion is  whether  or  not  the  interlocutor  is  well  founded.  Apart  from  the 
objection  that,  in  the  special  circumstances,  the  mere  signing  of  the  warrant 
upon  which  a  man  is  committed  to  prison  could  never  form  a  legitimate 
subject  for  an  action  of  damages,  a  Judge  is  unquestionably  entitled,  upon  a 
report  r^ularly  made  to  him  by  the  Clerk  of  his  Court,  to  act  at  once  upon 
such  an  application.  He  is  entitled  to  rely  implicitly  upon  the  statement 
made  by  the  clerk  in  such  a  matter.  It  would  be  entirely  anomalous  to 
institute  inquiry  as  to  the  truth  of  the  statement  so  made.  The  very 
nature  of  the  remedy — ^which  is  one  of  the  most  summary  known  in  our 
law,  and  is  a  well-known  remedy — excludes  the  notion  of  preliminary  in- 
qnuy  upon  the  part  of  the  Sheriff  who  has  got  a  regular  application  made 
to  him,  and  an  attestation  of  the  facts  by  his  Clerk.  The  very  summary 
nature  of  the  remedy  requires  that  it  shall  be  immediately  acted  upon;  and, 
sicoordingly,  in  ordinary  circumstances — ^and  without  reference  to  the 
special  all^tions  of  the  case — ^there  can  be  no  case  founded  upon  the  mere 
subscription  of  such  a  warrant  where  a  Judge  is  called  upon  to  give 
such  a  warrant,  and  gives  it  under  the  usual  circumstances,  and  on 
the  usual  attestation  on  which  it  is  founded.  Now,  it  becomes  essen- 
tial for  us  to  be  satisfied  that  there  are  ayerments  here  which  shall 
fix  special  liability  upon  Mr  Thomson.  One  allegation  is  that  he 
gnmted  this  warrant  maliciously,  having  taken  offence  at  the  pursuer. 

vol.  XII.,  HO.  CXXXVI.— APKIL,  1868.  Q 
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The   cause  of  offence  is  stated.     He  had,  it  is  said,  asked  pursuer  to 
return  a  petition  for  interdict  to  the  Clerk,  which  the  pursuer  refused  to 
do,  and  not  only  refused  to  do,  but  took  the  petition  away  with  him  in  pre- 
sence of  the  S.  S.  and  the  Clerk.     It  is  said  that  the  S.  S.  took  offence  at 
pursuer  for  not  handing  the  petition  to  the  Clerk.     The  cause  of  the  offenoe 
as  stated,  according  to  the  pursuer*s  own  version  of  it^  originated  in  the 
course  of  judicial  proceedings  before  the  S.  S.,  and  he  had,  and  could  bare, 
no  other  element  of  personal  feeling  in  the  matter  than  that  which  was 
naturally  incident  to  his  position  as  a  Judge,  and  to  a  matter  arising  in  the 
course  of  judicial  procedure  before  him.     There  is  no  special  malice  rele- 
▼antly  alleged  in  the  case,  and  in  the  absence  of  any  such  statement^  we 
can  have  no  regard  to  alleged  malice  on  the  part  of  the  Judge,  because  there 
was  no  special  or  intelligible  ground  of  malice.     Pursuer  sajrs  that,  when 
the  S.  S.  gave  up  the  petition,  he  had  a  right  to  withdraw  the  petition  at 
his  pleasure;  and  that  he  had  failed  to  do  what  the  S.  S.  required,  because 
he  had  that  right.     That  is  matter  of  law.     The  relevancy,  therefore,  can- 
not be  affected  by  the  mere  allegation  of  right.     We  must  consider  whether 
the  party  in  such  circumstances  did  possess  any  such  right,  and  was  entitled, 
under  the  circumstances  he  himself  sets  out,  to  take  away  that  petition  in 
the  face  of  the  demand  of  the  S.  S.  that  it  should  be  put  in  the  hands  of 
the  Clerk.     Now,  if  it  appears  that  pursuer  in  this  respect  was  in  deSiult, 
and  that  his  acts  made  him  amenable  to  censure  or  other  proceedings  on 
the  part  of  the  Judge,  we  are  reduced  to  the  question  as  to  the  mode  in 
which  that  matter  has  been  specially  disposed  of  in  the  subsequent  stipes 
of  the  case.     I  have  no  doubt  that  pursuer  was  bound  to  leave  the  petition 
in  the  custody  of  the  Clerk.     I  am  not  concerned  by  any  allegation  of 
practice  to  the  contrary  effect.     I  would  be  as  little  moved  by  the  allega- 
tion of  irregularities  committed  in  the  ordinary  course  of  procedure.    If  iu 
this  case  the  party  had  a  right  to  withdraw  the  petition,  that  is  one  thing; 
but  that  right  can  not  be  founded  upon  a  custom  which  I  do  not  believe  to 
be  a  universal  or  a  general  custom,  and  which,  if  it  prevails  at  all,  prevails 
only  to  a  limited  extent.     The  petition  had  been  presented  with  a  view  to 
obtain  interim  interdict;  a  caveat  had  been  entered  in  order  to  secure  that 
the  parties  should  be  heard  by  the  S.  S.  upon  the  application  for  interdict 
which  it  was  anticipated  would  be  made ;  and  parties  were  heard,  and  the 
Sheriff*s  judgment  was  intimated  to  the  parties.     The  proceeding  was  taken 
upon  this  petition,  and  the  petition  having  been  read  and  presented  for  the 
purpose  of  obtaining  an  interim  interdict,  the  agent  for  the  petitioner  was 
heard  in  support  of  his  application.     The  opposite  party  was  unquestion- 
ably entitled  to  have  the  petition  there  for  the  purpose  of  the  interlocutor 
being  written  upon  it  refusing  the  application  for  interim  interdict    Par- 
suer  says  the  petition  was  not  marked  by  the  Clerk,  and  it  does  not  appear 
to  have  paid  the  usual  fees  which  are  paid  upon  the  presentation  of  such  a 
petition;  but  when  the  parties  proceeded  to  debate  the  question  as  upon  that 
petition,  pursuer  is  not  in  a  position  to  object  on  that  ground,  and  could 
not  legitimately  refuse  to  have  paid  these  fees  so  soon  as  the  discussion  was 
over.     By  the  caveat  lodged,  and  by  the  hearing,  a  step  had  been  taken 
which  put  that  petition  out  of  the  control  of  one  of  the  parties  to  the  exclusioD 
of  the  other.     But  then  it  is  said — and  there  the  only  difficulty  of  the  case 
arises  in  my  mind — that,  having  the  matter  before  him,  the  S.  S.  proceeded 
to  suggest  or  to  instruct  the  Sheriff-Clerk  to  make  a  particular  application  in 
the  particular  form  in  which  it  was  actually  made;  and  it  was  said  that  that, 
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nnder  the  drcnmstancos,  was  illegftL  It  appears  to  me  that  it  could  be  no 
more  than  a  saggestion;  and  I  do  not  think  that  the  averments,  fairly  con- 
strued, amount  to  more;  because,  according  to  the  position  of  the  pursuer 
himself,  the  Sheriff  and  the  Sheriff-Clerk  had  special,  independent  duties 
to  perform;  and  an  instruction  given  in  reference  to  the  application  for  a 
warrant,  whether  legal  or  illegal,  certainly  cannot  be  held  to  have  been 
biudiog  upon  the  Sheriff-Clerk  under  these  circumstances.  It  seems  to  me 
that  the  Sheriff  was  entitled  to  make  a  suggestion  as  to  the  mode  by  which 
a  great  irregularity  could  be  corrected;  and  if  he  &iled  to  come  to  the 
right  conclusion  as  to  the  particular  course  to  follow,  it  appears  to  me  that 
the  Sheriff  was,  in  that  case,  still  in  the  exercise  of  judicial  functions,  and 
did  nothing  by  which  he  was  deprived  of  the  privil^ed  character  in 
making  that  suggestion  to  the  Clerk.  The  suggestion  to  the  Clerk  is 
acted  upon  by  the  application  for  this  process-caption.  I  am  fsEir  from 
throwing  any  suspicion  upon  the  regularity  of  that  proceeding;  but  I  do 
not  pretend  to  say — and  I  do  not  think  it  is  necessary  for  us  to  determine 
at  this  stage  of  the  matter,  and  in  reference  to  the  position  of  Mr  Thomson 
-—whether  this  process-caption  was  rightly  taken  or  not  It  is  enough  to 
establish  privilege  in  the  Judge  that,  in  a  matter  of  judicial  procedure,  he 
considers  and  judges  the  course  which  is  proper  to  be  taken,  and  grants 
the  warrant  accordingly.  So  far  as  the  Sheriff-Clerk  is  concerned,  it 
appears  to  me  that  different  questions  arise,  and  that  different  questions 
arise  with  reference  to  the  position  of  the  two  Clerks;  and  that  in  their 
case  there  is  not  so  clear  a  privilege — ^there  is  not  so  clear  an  objection  to 
the  production  being  satisfied — as  that  we  should  proceed  at  this  stage  of 
the  case  to  determine  that  matter.  I  propose,  therefore,  that  we  should, 
vithout  expressing  any  opinion,  or  throwing  out  any  view  as  to  the  ulti- 
mate disposal  of  the  matter,  get  the  record  closed  in  order  to  get  the  ques- 
tion deliberately  considered  and  tried  on  the  matter  between  the  Sheriff- 
Clerk  and  the  pursuer. 

The  other  Judges  concurred. 

Adhere  as  regards  Thomson;  but,  so  far  as  regards  the  other  parties, 
reca],  and  remit  to  the  L.  O.  to  prepare  the  record  in  the  ordinary  way. 

Art, — Fraser.    Agent^John  Thompson,  S.S.C. Act, — Clarl\  Shand. 

A'jaits — Tods,  Murray ,  &  Jamieson,  fr.S.;  IFhite-MiUar  &  JRobson,  S.S.C, 

AnvK. — ^Benn  &  Co.  v.  Porret  and  Sealy. — Mar.  3. 

Prmeipal  and  Agent — Charter-party — Obligation — Shipmaster, — Advn. 
from  Greenock  of  an  action  in  which  Benn  &  Co.,  merchants  in  Bahia, 
were  pursuers,  and  Porret,  owner  of  the  barque  Cereal,  and  Sealy,  master^ 
vcre  defrs.  The  summons  concluded  for  payment  of  advances  made  by 
Benn  k  Co.,  to  or  on  the  order  and  authority  of  Sealy,  as  master  of  the 
Baid  vessel,  to  pay  the  port  charges  and  necessary  disbursements  of  said 
▼essel  while  she  lay  at  Bahia,  about  July  and  August,  1865,  and  for  which 
advaaces  Sealy  was  said  to  have  granted  to  Benn  &  Co.  a  document  of 
debt  in  these  terms: — '*  I,  undersigned,  master  of  the  British  barque  Cereal, 
acknowledge  that  I  have  received  from  Messrs  Benn  &  Co.,  of  this  place, 
the  amonnt  of  £25S  Os  3d,  necessary  for  port  charges  and  disbursements 
of  laid  vessel  on  present  voyage  to  the  Channel  and  port  for  orders,  which 
I  en^ige  myself  to  reimburse  on  arrival  at  port  of  discharge,  out  of  the 
frei^t  earaeU,  to  order  of  Messrs  Benu  &  Co.     In  witness  whereof,"  etc. 


244  NOTES  OF  CASES 

Defence  that  the  master  of  a  yesscl  in  a  foreign  port  has  no  power  to 
bind  his  owner  by  any  such  document,  and  that  said  document  was  illeg- 
ally eicacted  from  the  master  by  pursuers,  who  were  bound  by  the  terms 
of  the  charter,  as  agents  for  the  charterer,  to  make  the  advances  in  question 
to  the  master,  not  as  loans,  but  as  payment  to  account  of  freight  on  behalf 
of  the  owners. 

The  S.  S.  (Tennent)  sustained  the  defences,  and  assoilzied,  holding— (1) 
That  it  was  established  as  matter  of  fact  that  pursuers  assumed  the 
character  of  agents  for  the  charterer,  and  took  benefit  from  that  character, 
and  from  the  provisions  of  the  charter-party  in  the  shape  of  commission 
and  otherwise ;  and  (2)  that  that  being  so,  they  were  bound  by  the  provision 
of  the  charter-party  above  referred  to,  which  laid  upon  them,  as  agents,  the 
obligation  of  making  the  advances  sued  for,  not  as  loans,  but  to  account  of 
freight.  On  appeal,  the  Sheriff  (Fraser)  adhered,  substantially  on  the 
same  grounds;  and  with  reference  to  letters  founded  on  by  pursuers  as 
containing  an  intimation  by  them  to  the  master  that  they  would  not  make 
the  advances  except  upon  the  footing  of  the  obligation  granted  by  him,  he 
held  that  intimation  to  the  captain  was  not  intimation  to  the  owners,  and 
that,  in  a  question  with  the  owners,  the  pursuers  were  still  bound  by  the 
provisions  of  the  charter-party.     Pursuers  advocated. 

Lords  Justice-Clerk,  Benholme,  and  Neaves  held  that  the  terms  of  the 
charter-party  could  not  constitute  a  contract  between  the  owners  of  the 
vessel  and  pursuers,  who  w^e  no  parties  to  the  charter-party.  The  charter- 
party  was  a  contract  solely  between  owners  and  charterers;  and  although 
pursuers,  as  charterers'  agents,  might  have  adopted  its  obligations,  they  did 
not  do  so,  but  made  the  advances  on  the  express  footing  that  they  were  not 
in  implement  of  the  provision  of  the  charter-party,  bnt  in  terms  of  the 
obligation  granted  by  the  captain,  above  set  forth. 

Lord  Cowan  dissented,  agreeing  in  substance  with  the  Sherifil 

Act, — Clark,    Burnet,     Agent^—M^'Ewen    ^  Garment^  W,S, Alt, — SoL- 

Gen.  MiUar^  Campbell,    Agent—W,  B,  Glen,  S,S,C, 

Nisbet's  Tbitstees  v.  Nisbet,  &c. — Mar,  10. 

Succession — Legitim — Advances, — Multiplepoinding  by  trustees  of  Colonel 
Nisbet  of  Mersington.  The  claimants  were — (1)  Curator  bonis  of  Major 
Thomas  Nisbet,  eldest  son  of  the  testator;  (2)  Assignees  of  Major  Thomas, 
under  an  English  deed  of  indenture;  (3)  Miss  Hannah  Nisbet,  daughter  of 
the  testator,  and  sister  of  Major  Thomas  Nisbet.  The  questions  raised 
were — (1)  Whether  the  curator  bonis  of  Major  Nisbet,  or  the  English 
assignees,  were  entitled  to  the  sums  due  to  Thomas  under  the  settlement; 
(2)  Whether  certain  sums  advanced  to  Thomas  by  his  father  for  the  pur- 
chase of  his  steps  in  the  army,  were  donations,  or  debts,  or  advances  on 
account  of  legitim.  The  second  of  these  two  questions  was  that  now  before 
the  Court,  and  it  arose  between  Miss  Hannah  Nisbet  on  the  one  hand,  and 
the  two  other  claimants  on  the  other.  It  was  maintained  for  Miss  Hannah 
Nisbet  that  the  advances  in  question,  amounting  in  all,  exclusive  of  interest, 
to  jC5940  5s  6d,  were  truly  in  the  position  of  debts  due  to  the  executiy. 
It  was,  on  the  contrary,  maintained  by  those  in  right  of  Colonel  Thomas 
Nisbet  that  the  advances  were  donations,  or,  at  least,  were  advances  to 
account  of  legitim,  which  could  not  be  demanded  back  except  in  a  question 
amongst  those  entitled  to  legitim^  and  which,  in  the  present  case,  could  not 
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be  demanded  back  at  all,  becaase  Major  Thomas  Nisbct  was  himself  the 
only  child  of  Colonel  Nisbet  claiming  legitim. 

The  L.  O.  (Kinloch)  held  that  the  advances  were  debts  due  by  Major 
Nisbet  to  his  father's  estate,  and  fell  to  be  repaid  as  such.  The  Court  re- 
called the  L.  O  's  intcrlocutar  so  far  as  it  found  that  the  sums  in  question 
were  ordinary  debts,  and  held  that,  as  regards  one  portion  of  the  advances, 
aznouDting  to  £2000,  for  which  Colonel  Nisbet  and  Major  Nisbet  had 
granted  a  joint-bond  to  certain  parties,  it  was  unnecessary  to  decide  whether 
it  was  a  debt  or  not,  as  that  would  be  decided  in  another  action  now  pend- 
ing; but  that,  as  regards  the  remainder  of  the  advances,  they  fell  to  be  dealt 
with  as  advances  towards  legitim,  and  deducted  from  the  legitim  due  to 
Thomas,  and  that  not  merely  in  a  question  of  collatio  inter  liberos,  but  in  a 
question  with  the  general  disponees.  Lord  Ncaves  said — I  am  not  prepared 
to  find  that  such  advances  are  proper  debts,  as  found  by  the  L.  0.  I  have 
always  regarded  the  case  of  Macdougall  as  an  important  authority,  indicat- 
ing that  advances  of  this  kind  are  not  presumed  to  be  proper  loans,  but 
must  be  shown  to  be  so  by  some  specialty  sufficient  to  raise  that  presump- 
tion. I  think  it  contrary  to  natural  probability  that  a  father,  when  he  has 
advanced  a  sum  to  launch  his  son  in  a  profession  which  may  not  for  years 
yield  any  return,  is  entitled  the  very  next  day  or  year  to  demand  repayment 
with  legal  interest,  or  to  transmit  such  a  right  to  his  executors  or  creditors. 
Such  a  result  might  operate  most  cruelly,  and  might  make  the  son's  posi- 
tion far  worse  than  if  he  had  been  told  at  once  to  earn  his  bread  by  daily 
labour.  The  presumption  against  debt  is,  I  think,  all  the  stronger,  if  there 
is  a  claim  of  legitim  or  other  legal  claim  to  which  it  may  be  reasonable  to 
impute  the  advances  when  the  claim  becomes  exigible,  but  not  absolutely, 
or  at  all  events  so  as  to  put.them  on  the  footing  of  ordinary  debts.  There 
is  no  doubt  that  the  advances  in  question  would  need  to  be  collated  in  a 
direct  competition  between  several  children  claiming  their  legitim.  But 
the  question  is  whether  this  equally  holds  where  all  the  children  accept  of 
conventional  provisions  instead  of  legitim.  This  point  must  be  met  by  a 
did'mjm.  If  the  legitim  is  satisfied  in  the  father's  lifetime,  the  discharge 
would  have  inured  to  the  benefit  of  the  other  children,  as  if  the  children 
thus  paid  off  were  naturally  dead.  But  if  the  father  dies  without  a  dis- 
charge of  the  legitim,  the  legitim  vests  in  all  parties  at  once  by  the  father's 
death,  and  no  subsequent  arrangement  or  settlement  can  affect  the  rights  of 
individual  children.  A  non-accepting  child  cannot  get  more  than  he  would 
if  all  of  them  were  ranked.  He  cannot,  it  is  admitted,  get  a  larger  aliquot 
share.  Why  should  he  get  a  larger  share  in  any  respect  1  The  lapsing 
shares  go  to  the  general  disponee,  who  pays  them  off  by  conventional  pro- 
visions, which  it  must  be  presumed  are  an  equivalent,  or  more  than  an 
equivalent,  for  the  legitim  discharged.  But  what  is  thus  given  must  be 
held  equal  to  the  whole  legitim  given  up,  otherwise  the  surrender  would 
not  be  made;  and  on  that  footing  the  general  disponee  ought  to  be  allowed 
to  recoup  himself  in  settling  with  the  non-discharging  child,  unless  we  hold, 
what  no  one  has  suggested,  that  the  accepting  child,  besides  getting  his 
conventional  provision,  has  a  claim  upon  the  non-accepting  child  for  which 
that  child  must  have  paid  back. 

For  Curator  Bonis — IVatgon^  Kinnear,     Agents — J.  5*  P*  Anderson,  W,8. 

For  Assignees  of  Major  Nisbet — Balfour,    Agent — H.  J.  Rollo,  W.S» 

For  Miss  Nisbet — Gifford^  Lee,    Agents --Morton^  Whitehead  ^  Greig,  W*S, 
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(Lords  CowANy  Ardmillan  and  Jebvibwoode.) 

Anderson  v.  Allan. — Mar.  7. 

Suspemion — Oppression, — Saspension  of  a  couvictioa  for  assault,  in  the 
Sheriff  Court  of  Elgin.  At  the  trial  the  P.  R  asked  leave  to  desert  the 
diet  pro  loco  et  tempore,  in  accordance  with  an  arrangement  entered  into 
with  Buspr.,  whose  principal  witness  was  not  present  The  S.  S.  refused  to 
delay  the  trial,  and  suspr.  was  convicted  and  fined  £1.  He  alleged  that  ho 
could  have  brought  forward  witnesses  to  prove  his  innocence  if  he  had 
known  the  trial  was  going  on.  He  asked  suspension  on  the  ground  of 
oppression. 

Suspension  refused.  The  circumstances  did  not  amount  to  oppression, 
for  it  must  be  presumed  that  the  S.  S.  inquired  and  decided  as  well  as  he 
could.  He  might  have  gone  wrong,  but  the  Court  had  no  power  to  correct 
his  mistakes  unless  they  amounted  to  oppression. 

Act, — Scott,       Agents — McGregor  ds  Barclay,  S.S.C* Alt, — Adam, 

Agents — Tods,  Murray,  <t'  Jamieson,  W,S.  * 

Macdonald  and  Maclbod  V,  Davidson. — Mar,  7. 

Suspension  of  a  conviction  before  the  S.  S.  at  Nairn,  on  16th  Dec.  nnder 
the  Summary  Procedure  Act,  for  a  contravention  of  7  and  8  Yict,  cap.  9o, 
for  the  preservation  of  salmon  fishing.  The  Act  imposed  a  penalty  not 
less  than  ten  shillings  and  not  exceeding  five  pounds,  with  expenses.  The 
S.  S.  convicted  the  susprs.,  and  adjudged  "  them  and  each  of  them  to  for- 
feit and  pay  the  sum  of  ten  shillings  of  modified  penalty,  with  the  sum  of 
six  pounds  of  modified  expenses,'*  and  in  default  of  immediate  payment 
adjudged  them  and  each  of  them  to  be  imprisoned  for  twenty  days.  Both 
susprs.  went  to  prison.  They  now  asked  suspension  on  the  ground  that 
the  conviction  was  illegal,  in  so  far  as  it  inflicted  on  them  a  joint  and  several 
penalty,  and  a  joint  and  several  imprisonment^  and  also  that  it  was  am- 
biguous. They  also  maintained  that  imprisonment  should  not  have  been 
awarded  in  default  of  immediate  payment 

Held  that  the  conviction  was  good;  and  that  the  first  part  of  the  judg- 
ment of  the  S.  S.  must  be  read  as  imposing  a  penalty  of  ten  shillings  upon 
each  of  the  susprs.,  and,  with  regard  to  the  finding  of  expenses,  that  it 
must  be  read  as  finding  susprs.  jointly  liable  for  six  pounds.  The  Sum- 
mary Procedure  Act  provided  against  people  making  off  after  having  been 
convicted,  and  in  sec.  19  the  Court  were  empowered  to  grant  warrant  for 
their  immediate  imprisonment,  and  under  this  section  susprs.  were  properly 
put  in  prison. 

Act, — Scoti:     Agents — McGregor  4k  Barclay,  S.S,C* Alt. — Gifford, 

Agents — Gibson-Craig,  Dalziel,  d:  Brodies,  W,S, 

ANDERsoif  k  Holmes  v.  Cooper. — Mar,  7. 
Summary  Procedure  Act — Game — 25  and  26  Vict,,  c.  114 — Review, — 
Suspension  of  a  conviction  obtained  in  the  Justice  of  the  Peace  Court  of 
Elgin,  under  the  Summary  Procedure  Apt,  for  contravention  of  25  and  26 
Vict,  c.  114,  for  prevention  of  poaching.  Susprs.  applied  for  suspension 
on  the  ground  {inter  alia)  that  the  Justices  were  bound  on  being  requested 
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by  their  agent  to  record  the  evidence  in  order  to  render  available  the  right 
of  appeal  permitted  bj  &  6  of  25  and  26  Vict,  c.  114,  and  that  the  Justices 
having  failed  to  do  so,  the  whole  proceedings  should  be  set  aside.  They 
also  maintained  that  the  complaint  was  incompetent,  in  respect  that  it  was 
presented  at  the  instance  of  the  Procurator-Fiscal  and  not  at  the  instance 
of  a  constable,  or  a  peace  officer  as  required  by  s.  2.  Suspension  refused, 
and  Held  that  under  the  Summary  Procedure  Act,  the  Justices  were  not 
bound  to  keep  a  note  of  the  evidence  unless  the  act  under  which  the  com- 
plaint was  brought,  expressly  required  them  to  do  so,  and  that  their  failure 
did  not  deprive  the  accused  of  the  right  of  appeal  to  the  Quarter  Sessions, 
who  would  then  re-hear  the  evidence  in  the  case,  and  decide  on  the  merits. 
Held  also  that  it  was  competent  for  the  Procurator-Fiscal  to  bring  a  com- 
plaint at  his  own  instance,  under  25  and  26  Vict.,  c.  1 14. 

Act.— J.  A.  Rei(L    Agents — Leburtiy  Henderson^  and  Wilson^  TF.5.— — ^4//.— 
John  Marshall,    Agents — Mackenzie^  Innes^  and  Logan,  W.S, 


SHERIFF  COURT  OF  DUMBARTONSHIRE.— Sherifis  Hunter  and 

Steele. 

Cunningham  v.  Weib. 

Matter  and  Servant — Medical  Attendance — Wrongful  DismissaL — Pur- 
saer  was  engaged  as  a  farm  servant  by  defr.,  a  farmer,  for  the  half-year 
from  Mart.,  1866,  till  Whita,  1867,  at  the  fee  of  £12  with  board  and 
lodging,  and  performed  his  work  till  22d  March,  1867,  when  he  received 
an  injury  to  his  back  which  disabled  him  for  work.  Defr.  furnished  him 
with  attendance,  medical  and  otherwise,  but,  being  dissatisfied  with  the 
medical  attendance  so  provided,  pursuer  consulted  another  medical  man, 
and  would  not  allow  either  defr.  or  any  medical  men  whom  he  might  call 
ia  to  examine  his  back.  Thereupon  the  defr.  dismissed  him>  and  the  pre- 
sent action  for  wages  and  board  wages  till  Whits,  was  raised.  Defr.  pleaded 
justifiable  dismissal,  in  respect  of  pursuer*s  refusal  to  exhibit  his  back,  and 
the  8.S.  gave  effect  to  this  plea,  finding  that  on  the  morning  after  receiving 
the  injary,  pursuer  was  directed  by  defr.  to  keep  his  bed,  and  Dr  M.  sent 
for,  who  examined  and  prescribed  applications,  which  were  attended  to  by 
defr.  himself,  who  also  applied  a  blister  with  his  own  hands,  and  afterwards 
dressed  it;  that  Dr  M.  at  one  of  his  visits  expressed  an  opinion  that  the 
pain  felt  by  pursuer  was  not  so  great  as  he  represented  it,  but  at  same 
time  recommended  him  to  keep  the  house  as  much  as  possible;  that  the 
panuer  did  not  obey,  but  left  the  house  and  walked  about  the  fields,  and 
he  also  walked  to  Duntocher,  a  distance  of  a  mile,  and  visited  Dr  R.,  by 
whose  advice  leeches  were  applied  to  the  back  in  a  neighbouring  house, 
and  pursuer,  on  returning  after  an  absence  of  some  hours,  brought  a  letter 
irom  Dr  R.  to  defr.,  stating  that  milk  poultices  ought  to  be  applied  to  the 
seat  of  the  blister,  and  defr.  accordingly  furnished  materials  for  these  poul- 
tices, and  they  were  applied  by  the  servants;  that  on  the  morning  after, 
defr.  directed  pursuer  to  show  him  his  back,  in  order  that  he  might  judge 
of  its  state,  but  pursuer  refused,  and  subsequently  on  several  occasions  re- 
fuse to  allow  Dr  M.  to  examine  his  back;  that,  on  the  suggestiod  of  defr., 
^  U.  then  brought  Dr  Q.,  but  these  gentlemen  were  obliged  to  leave 
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witboat  carrying  out  their  intention  to  examine  tbe  back;  tbat  dcfr.  tbcn 
dismissed  him,  offering  to  pay  wages  for  tbe  time  be  bad  been  in  tbe  place, 
but  tbis  pursuer  refused  to  accept;  tbat  a  few  weeks  after  pursuer  got 
employment  under  tbe  Clyde  trustees;  and  therefore  decerns  for  wages 
only  to  8tb  April,  witb  expenses  against  tbe  pursuer. 

Tbe  S.S.  says  in  a  Note: — "  Pursuer  received  bodily  injury  wbile  in  tbe 
discbarge  of  bis  duties  as  tbe  servant  of  defr.,  and  be  remained  at  the 
farm  17  days  thereafter  incapacitated  for  work.  In  these  circumstances 
certain  legal  obligations  attached  to  defr.  Ho  was  bound  to  relieve  pur- 
suer from  labour;  secondly,  to  furnish  him  with  board  and  lodging  in  his 
bouse;  and  thirdly,  though  tbis  has  not  been  so  authoritatively  settled,  to 
provide  him  with  medical  attendance.  In  regard  to  tbe  first  two  of  these 
obligations  there  cannot  be  any  doubt,  and  the  third,  though  not  yet  judi- 
cially determined  in  Scotland  (so  far  as  the  S.S.  knows),  has  been  sanctioned 
by  tbe  English  Courts,  and  is  supported  by  considerations  of  expediency 
and  humanity.  Cooper  v.  Philip,  4  C.  and  P.,  581.  All  these  obligations 
defr.  fulfilled.  As  tbe  counter  part  of  these  obligations,  defr.  was  entitled 
to  insist  that  pursuer  should  observe  tbe  prescribed  means  for  securing  his 
recovery,  and  that  be  would  give  every  facility  to  bis  medical  attendant  for 
judging  of  bis  condition.  Tbe  conduct  of  pursuer,  therefore,  in  leaving  the 
bouse  and  walking  about  the  farm,  and  proceeding  on  foot  to  Duntochcr, 
constituted  a  decided  disregard  of  bis  master's  orders.  But  tbe  most  in- 
excusable act  of  disobedience  was  tbe  refusal  to  exhibit  bis  back  either  to 
bis  master  or  to  tbe  medical  gentleman  brought  to  tbe  farm  for  tbe  express 
purpose  of  making  the  examination.  Tbe  pursuer  states  that  the  reason  of 
bis  refusal  was  that  Dr  M.  bad  accused  him  of  shamming  and  scheming, 
or  making  a  pretence  of  illness.  In  this  the  pursuer  is  not  borne  out  by  the 
evidence.  ....  At  all  events  defr.  was  surely  entitled  to  make  the  exami- 
nation, and  so  was  Dr  G.  But  pursuer  alleges  be  could  not  allow  his 
master  or  any  one  else  to  examine  bis  back,  because  be  bad  then  consulted 
Dr  R,  with  whose  advice  and  prescriptions  be  was  satisfied.  In  this  he 
was  wrong,  for  so  long  as  be  remained  in  defr.'s  service  be  was  bound  to 
allow  tbe  examination  which  bis  master  required.  His  wages  were  running 
on,  and  bis  aliment  and  medical  attendance  were  being  provided  for,  while 
at  the  same  time  bis  labour  was  lost  to  bis  employer.  It  was  not  enough, 
therefore,  merely  to  aatisfy  himself  by  consulting  Dr  R.  His  master  was 
also  entitled  to  be  satisfied,  and  nothing  could  be  more  reasonable  than  the 
manner  in  which  this  was  proposed  to  be  done.  But  pursuer  remained 
obstinate.  In  these  circumstances  the  S.S.  cannot  see  any  good  grounds 
for  doubting  tbe  defr.'s  right  of  dismissal.  As  cases  of  tbis  kind  depend 
BO  much  on  special  circumstances,  tbe  authority  of  a  confirmatory  judg- 
ment witb  absolute  parallelism  is  scarcely  to  be  expected.  But  Hamilton 
V.  M'Lean,  9tb  Dec,  1824,  3  S.  379  (2G8,  2d  ed.),  runs  very  close  to  the 
present,  and  was  decided  in  favour  of  the  master." 

The  Sheriff,  on  appeal,  after  findings  in  fact,  finds  in  matter  of  law,  that 
pursuer  bad  a  right  to  call  in  a  medical  attendant  chosen  by  himself,  and 
to  be  attended  and  treated  by  him  exclusively;  2d,  That  be  was  not  under 
any  obligation  to  allow  any  part  of  bis  person  to  be  examined  by  defr.  or 
tbe  medical  man  chosen  by  him;  3d,  Tbat  tbe  refusal  of  pursuer  to  allow 
such  examination  was  not  an  act  of  disobedience  to  defr.'s  orders;  4th, 
Tbat  the  dismissal  of  pursuer  by  defr.  was  without  legal  cause;  5th,  That 
therefore  pursuer  is  entitled  to  payment  of  tbe  full  amount  of  bis  wages; 
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and  sust^s  the  appe«'il,  and  decerns  in  terms  of  the  summons^  with  ex- 
penses against  defr. 

The  Sheriff  added  this  Note: — "This  case  involves  new  and  impor- 
tant matter  of  law,  and  required  grave  consideration.      There  is  hero 
no  question  as  to  the  obligation  of  a  master  to  afford  medical  atten- 
dance and    treatment   to   a  servant  injured    while   acting  in   his   ser- 
vice.     Assuming  that  the  rule  of  law  is   such   (although  that  admits 
of  serious  doubt),   the  question   here  is  not  whether  the  master  was 
bound  to  provide  medical  attendance  /or  pursuer,  but  whether  pursuer 
had  the  right  of  choosing  for  himself  a  medical  attendant  by  whom 
alone  he  was  to  be  treated.     Of  his  right  originally  to  have  rejected  the 
attendance  of  defr.'s  medical  man,  or  to  have  called  in  one  of  his  own  selec- 
tion, there  can  exist  no  doubt.     The  relative  position  of  master  and  servant 
does  not  deprive  the  latter  of  the  xjght  of  choosing  to  whom  he  is  to  com- 
mit the  care  of  his  health.     A  contrary  doctrine  would  degrade  the  servant 
to  the  condition  of  a  serf.     Doubtless  the  servant  must  pay  the  fees  of  his 
medical  attendant,  and  the  cost  of  the  medical  treatment  ordered  by  him. 
If  pursuer  had  then  the  right  of  choosing  originally  his  own  medical  man, 
it  follows  that  he  equally  had  the  right  of  dismissing  the  medical  attendant 
chosen  by  his  master,  if  dissatisfied  with  him,  and  of  choosing  one  for 
himself     The  cause  of  his  dissatisfaction  is  immaterial,  as  he  was  obliged 
to  assign  no  reason  but  simply  thtit  the  medical  attendant  whom  he  had 
dismissed  did  not  possess  his  confidence,  and  that  thenceforward  he  was  to 
be  treated  exclusively  by  the  medical  man  of  his  choice.    It  was  self-evident 
that  he  was  entitled  to  insist  that  the  attendance  of  that  medical  man  was 
to  be  exclusive.     Neither  his  master  nor  any  medical  man  chosen  by  him 
had  a  right  to  interfere  so  as  even  to  question  the  pursuer  relative  to  his 
case,  and  much  less  to  insist  on  an  examination  of  his  person.     The  power 
in  a  master  to  insist  on  such  an  examination  would  involve  a  serious 
aggression  on  the  servants  right  to  reserve  all  inspection  and  treatment  for 
the  medical  man  in  whom  he  confided.     Cases  may  exist  in  which  such  an 
examination  may  be  matter  of  great  delicacy,  and  so  revolting  to  feeling 
that  the  patient  will  naturally  render  it  as  exclusive  as  possible.     In  refus- 
ing to  allow  the  examination  demanded,  pursuer  was  not  guilty  of  disobedi- 
ence.    Although  there  may  be  collateral  matter  leading  up  to  it,  yet  it  is 
obvious  that  the  disobedience  pleaded — and  eonscquently  the  gist  of  the 
defence — consists  of  pursuer's  refusal  to  allow  the  examination  of  his  per- 
son.   Now  the  demand  was  not  within  the  contract  between  master  and 
servant,  which  must  have  relation  to  work  to  be  done  or  duty  to  be  per- 
formed in  his  master's  concerns.    But  here  there  was  no  such  relation.    The 
right  of  inspection  of  the  servant's  person  docs  not  come  within  the  opera- 
tion of  the  contract  of  loccUio  operarum.     Continued  inability  to  work  may 
effect  the  dissolution  of  the  contract     But  while  'the  servant  is  in  progress 
to  core  the  master  cannot  interfere,  and  if  he  so  attempt,  the  servant  may 
decline  compliance,  and  the  contract  shall  remain  in  force.    Here,  by  reason 
pf  the  nature  of  the  demand  made,  there  could  not  be  disobedience,  for  no 
order  was  given,  and  the  servant  was  not  bid  to  do  any  act,  or  to  refrain 
from  doing  one.     Hamilton  v.  McLean  is  not  in  point     There  was  there 
a  positive  order  within  the  contract  given  and  disobeyed,  which  was  com- 
plicated with  the  important  special  matter  that  the  master,  being  a  medical 
laao,  was  the  servant's  medical  attendant,  and  put  by  him  under  treatment" 
Ad, — E,  W*  Lqwc, AlU — John  Colquhoun* 
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PERTH  SMALL  DEBT  COURT —Sheriff  Babcliy. 

Paterson  v.  Feston. 

Reparation — Culpa, — Purs,  was  tenant  of  defr.  A  large  court-yard  was 
behind  his  house,  leading  to  his  garden.  In  this  area  defr.  had  offices,  and 
an  open  cart-shed  in  which  was  placed  a  largo  van.  This  vehicle  was  gene- 
rally supported  by  one  stob  underneath  one  of  the  upraised  trams.  Far- 
sucr's  daughter,  aged  four  years,  in  playing  in  the  yard,  came  against  the 
stob,  whereon  the  van  fell  on  her,  and  broke  her  leg,  by  which  she  was 
confined  for  several  months.  Defeficc — the  girl  had  no  right  to  be  in  tlic 
court-yard,  and  the  van  being  secured  as  usual,  in  a  safe  manner,  there  was 
no  culpa  on  the  part  of  defr.  The  S.S.,  tiftcr  hearing  parties  and  taking 
the  case  to  aviz.,  decerned  for  .£10,  including  the  surgeon's  account  of  ^, 
with  costs.  He  issued  lengthy  notes,  referring  to  the  authorities,  English 
and  Scotch,  on  both  sides.  Ho  summed  up  the  law  with  these  observa- 
tions:— "  It  will  not  free  a  party  distinctly  in  fault,  and  where,  directly 
through  that  fault,  another  party  has  suffered  injury,  that  the  sufferer  was 
himself  partly  and  passively  in  fault,  by  being  at  the  time  in  trespass.  The 
trespass  must  be  very  obvious,  and  such  as  must  have  been  clearly  known 
to  him  at  the  time;  and,  further,  the  trespass  must  be,  to  some  extent,  the 
occasion  of  the  casualty."  "All  that  can  bo  said  against  the  child  is,  that 
had  she  not  been  there  she  would  not  have  been  hurt  there.  But  she  had 
a  right  or  privilege,  as  one  of  her  father's  family,  to  be  in  the  yard,  and 
was  in  use  to  be  there.  Had  it  been  proved  that  she  had  been  climbing 
on  the  van  at  the  time,  there  might  have  been  a  valid  defence.  But,  apart 
from  the  one  distinct  witness  as  to  the  occasion  of  the  casualty,  the  whole 
surrounding  circumstances  strengthen  that  evidence,  and  show  that  the  fall 
of  the  vehicle  was  brought  about  by  her  merely,  in  running  past,  coming  in 
contact  with  its  one  sole  and  feeble  means  of  support." 

Ad, — James  Scoit. Alt. —  IT.  L,  Young, 

EDINBURGH  S.D.  COURT.—Shcriff  Campbell. 
Mackie  V,  Murray. — F^.  12. 

Payment  of  Crown  Witnesses, — Mackie,  surgeon,  Cupar,  sued  T.  G. 
Murray,  W.S.,  Crown  agent,  for  £4  las,  being  his  fee  for  going  from 
Cupar  to  Perth,  to  give  professional  evidence  at  the  Circuit  Court  there, 
as  a  witness  for  the  Crown  at  the  trial  of  John  Kinnear,  charged  with 
murder: — Time  occupied,  two  days,  £4  4s;  travelling  expenses  from  Cupar 
to  Perth  and  back,  lis;  in  all,  £4  loa. 

After  taking  time  to  consider,  the  S.S.  said  he  was  not  called  upon  to 
say  who  was  the  proper  party  against  whom  the  action  could  bo  brought. 
He  had  taken  the  case  into  careful  consideration,  and  had  consulted  his 
colleagues,  including  the  Sheriff  (Davidson),  and  he  was  of  opinion  that  the 
claim  against  the  Crown  agent  could  not  possibly  be  recognised.  It  was 
notorious  that  the  allowances  to  witnesses  by  the  Crown  were  so  small,  and 
often  appeared  to  them  so  inadequate,  that  if  the  present  claim  were  sas- 
tained,  there  would  be  no  end  to  the  actions  brought  in  this  Court,  by 
witnesses  summoned  to  the  different  Circuit  Courts,  against  the  Crown 
agent;  while  the  Crown  agent,  from  his  want  of  local  knowledge,  would 
necessarily  be  very  imperfectly  informed  as  to  the  circumstances  of  the 
claimants  and  the  merits  of  their  claims.  In  deciding  the  question  as  to 
the  competency  of  this  daim^  however,  the  S.S.  did  not  proceed  upon  any 
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consideration  as  to  its  inconvenieace,  but  rested  upon  clear  principle. 
Eveiy  witness  in  a  criminal  case  was  bound  to  attend  and  give  his  evidence 
without  remuneration.  By  long  continued  usage  witnesses  had  come  to 
rely  on  getting  payment  Jot  their  attendance,  but  that  rested  upon  the 
practice  which  the  Grown  had  pursued  in  the  matter.  Then,  what  was 
the  practice?  It  was  this: — The  Exchequer  sent,  through  the  Sheriff,  to 
the  Sheriff-Clerks  the  funds  necessary  for  paying  the  witnesses,  and  the 
Sheriff-Clerk,  after  the  trials  were  over,  paid  each  witness  according  to  a 
scale  sanctioned  by  Exchequer,  and  e^ibodied  in  rules  and  regulations 
issued  by  Exchequer.  The  Sheriff-Clerk  was  both  auditor  and  cashier. 
He  received  the  claims  of  the  witnesses  and  paid  them  in  so  far  as  he 
found  them  sanctioned  by  the  rules  and  regulations.  That  custom,  which 
was  uniform  and  undeviating,  was  the  only  ground  on  which  a  witness  in 
a  criminal  case  could  claim  remuneration,  and  it  necessarily  excluded  any 
claim  against  the  Crown  agent,  who  never  had  held  himself  out  as  debtor 
to  the  witnesses,  never  had  paid  them,  and  never  had  been  provided  by  the 
Crown  with  funds  to  do  so. 

Whether  a  claim  could  be  enforced  in  a  S.D.  Court,  or  in  any  Court 
against  a  Sheriff-Clerk  in  respect  he  withheld  fees  due  to  a  witness,  the 
S.Sl  was  not  called  on  to  say;  but  it  rather  appeared  to  him  that  in  such 
a  case  as  that  supposed,  the  claimant's  appeal  lay  to  Exchequer,  and 
there  alone.  Certainly  there  was  no  claim  against  the  Crown  agent.  [Note 
for  reference — Hume,  Com.  IL,  382  n.] 

Act,-- Mind, A  U.  --Pariy. 

SHERIFF  COURT  OF' ABERDEENSHIRE,  PETERHEAD.— Sheriffs 

Skelton  and  Jaiheson. 

Stbachan  v.  Mitchell. — Fek  18. 

Ignorance  of  Fact — Comlictlo  Indehiti, — Action  by  a  fisherman  in  Fraser- 
burgh, against  Charles  and  James  Mitchell,  fishcurers  there,  concluding  for 
a  babince  of  about  £28,  alleged  to  be  due  on  the  price  of  herrings  fished 
by  him  and  delivered  to  them  during  last  herring  fishing  season.  Dcfrs. 
alleged  that  on  one  occasion,  at  the  end  of  the  fishing,  when  pursuer  and 
his  hired  men  came  to  ask  for  £10  to  pay  the  latter,  they,  defrs.,  gave  pur- 
suer two  £20  notes  by  mistake  for  two  £a  notes.  After  proof,  the  S.S. 
held  it  proved  that  defrs.  gave  pursuer  two  £20  notes,  but  that  defrs. 
had  failed  to  prove  that  he  got  £40  for  these  at  the  Town  and  County 
Bank,  Fraserburgh,  where  he  went  to  get  them  exchanged  within  ten 
minutes  after  he  got  the  notes  from  defrs.,  and  where,  he  says,  he  only  got 
^10  from  the  bank  clerk.  The  S.  S.  therefore  found  that  both  parties 
were  to  blame  for  the  loss  of  the  money,  and  that  the  loss  should  be 
divided  equally  between  them;  and  found  no  expenses  due  to  either  party. 
Both  parties  appealed,  and  the  Sheriff  has  found  that  pursuer  and  others  in 
his  employment  fished  and  delivered  to  defrs.  d7§  crans  of  herrings  during 
the  herring  fishing  season  at  Fraserburgh,  of  1867,  at  the  agreed-on  price 
of  18s  per  cran,  amounting  in  all  to  £51  17s  3d,  to  account  of  which  defrs. 
P^d  to  pursuer,  at  separate  times,  the  sums  amounting  to  £28  28,  as  stated 
iapursuer^s  condescendence:  that  defrs.  aver  that,  on  the  14th  September, 
1867,  pursuer  was  handed  by  defrs.  two  bank  notes  for  £20  each  by 
mistake,  and  that  he  received  £40  for  them  at  the  bank,  and  they  claim 
that  this  sum,  instead  of  £10,  should  be  credited  as  paid  by  them  to 
pvsuer:  that  it  is  proved  that  on  that  occasion  pursuer  asked  from  defr., 
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Charles  M.,  £10  to  pay  Lis  hired  men,  and  that  said  defr.  sent  to  his  wife  for 
that  sum,  and  then  handed  to  pursuer  two  large  bank-notes  supposing  them 
to  be  two  notes  of  £5  each,  which  pursuer  put  into  his  pocket;  and,  at 
the  suggestion  of  his  brother,  immediately  took  them  into  the  office  of  the 
Town  and  County  Bank  for  the  purpose  of  getting  them  changed:  that  ten 
minutes  after  pursuer  left  the  premises,  said  defr.  discovered  that  said  two 
notes  were  of  £20  each  instead  of  £o:  that  he  ought  instantly  to  have  taken 
steps  to  put  pursuer  on  his  guard,  and  to  rectify  the  mistake  he  had  com- 
mitted, but  failed  to  take  any  efifective  steps  for  this  purpose  until  some 
hours  afterwards:  that  pursuer  received  from  the  clerk  of  the  Town  and 
County  Bank  £S  in  £1  notes  and  £2  in  silver  coin:  that  defrs.  have  failed 
to  prove  that  pursuer  was  aware  of  the  true  value  of  the  two  notes,  and 
also  that  they  have  failed  to  prove  that,  in  addition  to  the  £10,  he 
received  at  the  bank  £30  in  exchange  for  the  said  notes.  The  Sheriff 
therefore  finds  no  legal  ground  proved  or  admitted  sufficient  to  render 
pursuer  liable  for  the  loss  alleged  to  have  arisen  from  said  mistake,  or  for 
any  part  thereof;  that  defrs.  have  not  established  that  they  arc  entitled  to 
credit  of  10s  6d  of  interest  on  their  advances:  therefore,  finds  defrs.  liable 
in  payment  to  pursuer  of  £51  17s  3d,  under  deduction  of  £28  2s  with 
legal  interest  and  expenses. 

Note. — ^The  Sheriff  agrees  with  the  S.S.  in  regard  to  the  facts  proved  in 
this  somewhat  puzzling  case;  but  feels  himself  unable  to  concur  with  him 
in  regard  to  the  legal  consequences  of  the  facts  established.  The  real  diffi- 
culty arises  from  the  circumstance,  that  the  evidence  in  regard  to  the 
amount  of  money  given  in  exchange  for  the  two  notes  consists  only  of  the 
statements  of  pursuer,  and  Fraser,  the  bank-clerk,  which  are  quite  conflicting. 
Pursuer  persisted  in  the  same  statement  throughout,  even  when  he  might  be 
supposed  to  be  thrown  off  his  guard;  and  his  remark  about  his  anxiety  to 
pay  his  partners  was  not  unnatural.  Fraser,  on  the  other  hand,  says  that, 
when  first  asked  by  James  Mitchell,  same  evening,  ho  told  him,  he  did  not 
recollect  whether  any  one  had  changed  two  £20  notes  that  day  or  not;  and 
it  appears  that  his  statement,  when  examined  in  regard  to  the  kind  of  notes 
he  gave  to  pursuer,  was  different  from  what  he  said  in  pursuer*s  house.  The 
mystery,  however,  remains  unexplained,  and  defrs.  having  failed  to  prore 
that  pursuer  truly  got  the  £30,  are  not  entitled  to  get  credit  for  that  sum. 
Holding  that  both  defrs.  and  pursuer  were  equally  mistaken  in  regard  to 
the  value  of  the  two  notes,  it  by  no  means  follows  that  they  are  equally  to 
blame  for  the  mistake  or  its  consequences.  It  is  certiinly  the  part  of  a 
prudent  man  to  examine  and  count  the  money  he  p«%ys  away  as  well  as  the 
money  he  receives.  In  this  case,  both  defr.  and  his  wife  parted  with  the 
notes  without  looking  at  them,  although  they  knew  that  they  were  taken 
from  a  bundle  containing  notes  of  different  values.  This  was  imprudent 
Pursuer  received  the  notes,  relying  on  defr.*s  assurance,  that  they  amounted 
to  the  sum  he  asked,  viz.,  £10.  He  can  scarcely  be  held  to  be  under  any 
legal  obligation  to  examine  the  notes.  Defr.  at  least,  an  employer  of 
labour,  and  a  man  of  business,  having  committed  the  mistake,  cannot 
blame  pursuer,  a  simple  fisherman,  for  not  doing  what  he  failed  to  do  him- 
self. He  committed  no  wrong  in  handing  over  the  notes  as  he  got  them; 
and,  if  he  received,  in  exchange  from  the  bank  clerk  no  more  than  £10, 
and  no  more  is  proved,  it  would  be  unreasonable  to  hold  that  he  had  been 
paid  more  by  defrs.  than  that  sum. 

The  maia  defence  in  this  case  amounts  truly  to  a  oondictio  indebUi,  which 
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has  place  when  the  mistake  upon  which  restitution  is  claimed,  arises  from 
ignorance  of  fact,  but  it  is  very  material  to  observe  how  the  mistake 
originated,  whether  it  was  unavoidable,  or  at  least  might  have  been  recti- 
fied, and  its  evil  effects  obviated  by  common  prudence. 

Now,  defr.  had  the  means  of  putting  pursuer  on  his  guard,  and  of  re- 
covering the  £30.  In  ten  minutes,  he  says  he  discovered  the  mistake.  He 
ought  instantly  to  have  followed  pursuer,  traced  the  notes  to  the  bank;  if 
necessary,  confronted  the  parties,  and  there  can  be  little  doubt  but  that  the 
money  would  have  been  forthcoming.  But,  strange  to  say,  he  took  no 
effective  steps  till  late  in  the  afternoon,  by  which  time  the  bank  was  shut, 
the  clerks  departed,  and  pursuer  in  a  state  of  intoxication.  The  notes  were 
paid  about  2  p.ir.,  but  Fraser  says  it  was  the  gloaming  when  James 
Mitchell  came  to  him.  Now,  on  14th  Sept.  the  sun  sets  at  6*32  p.m.,  so 
that  more  than  four  hours  were  lost  in  a  matter  in  which  promptitude  and 
activity  were  indispensable.  It  is  perhaps  not  singular  that  trusting  to 
his  wife,  and  his  hands  foul  with  work,  he  did  not  examine  the  notes  in  the 
first  instance,  but  as  soon  as  he  found  out  the  mistake,  it  is  extraordinary 
that  he  did  not  adopt  the  usual  means  of  rectifying  it.  He  ought,  there- 
fore, to  bear  the  loss  sustained,  in  consequence  of  the  want  of  proof,  which 
has  been  mainly  occasioned  by  his  own  negligence.  VigUantihui  turn 
dormientibtu  jura  subv^niunt  is  a  wholesome  rule  of  law,  which  Story  holds 
to  be  specially  applicable  to  oases  of  this  nature. 

Lord  Chancellor  Brougham  said,  in  Wilson  d:  M^Lellan  v.  Sinclair, 
Dec  7,  1830,  4  W.  <Sc  S.,  398,  '4t  is  one  thing  to  act  under  a  mistake  of 
fact,  having  the  means  of  inquiry,  but  without  being  aware  of  the  necessity 
of  ascertaining  the  facts,  and  quite  a  different  thing  to  omit  all  inquiry  in 
due  Moatm,  where  the  party  is  aware  of  its  necessity,  and  the  mode  of 
inquiry  is  pointed  out  to  him,  or  is  within  his  reach.*' 

AcL — Bobert  Bruce. Alt. — John  Anderson. 

SHERIFF  COUET  OF  LANARKSHIRE.— Sheriff  Bell. 

Impkrul  iKSXTBAircB  Co.  V.  CALEDONIAN  Rt.  Cc,  &c» — Feb.  26^  1867 

and  Feb.  26,  1868. 

Reparation — Bailway  Co. — Sparks  from  Locomotive — The  Imperial 
Insurance  Co.,  as  assignee  of  Robertson,  farmer,  Hilliugton,  sued  the  Cale- 
donian, Glasgow  and  South-Westem,  and  Glasgow  and  Paisley  Railway 
Companies  for  repetition  of  a  sum  paid  under  a  fire  policy  in  favour  of  the 
said  John  Robertson,  in  circumstances  which  are  stated  in  the  following 
judgments — 

The  S.S.  (Glassford  Bell)  found  it  proved  that  on  22d  Sept,  1865, 
between  11  and  12  a.m.,  a  waggon,  containing  farm  produce,  the  property 
of  Robertson,  was  being  drawn  along  a  bridge  which  crosses  the  railway 
between  Glasgow  and  Paisley,  at  a  part  of  the  line  which  runs  through  the 
said  farm,  and  a  railway  train  proceeding  from  Paisley  to  Glasgow  having 
passed  under  the  same  bridge  it  was  discovered  almost  immediately  after- 
wards that  the  produce  in  said  waggon,  consisting  of  oats  and  straw,  was 
on  fire:  that  the  fire  was  occasioned  by  live  sparks  which  had  come  out  of 
the  funnel  of  the  engine  attached  to  the  train,  and  had  fallen  on  the  pro- 
dace:  that  before  the  fire  could  bo  extinguished  the  oats  and  straw  were 
consumed,  and  the  waggon,  horse,  and  harness  seriously  injured:  that,  in 
virtue  of  tho  policy  of  insurance  Robertson  was  paid  by  pursuers  the 
restricted  sum  of  £50  in  compensation  of  tho  loss^  and  pursuers  now  sue 
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defro.  for  relief:  that  the  engine  from  which  the  sparks  came  was  attached  to  a 
train  belonging  to  defrs.,  the  Caledonian  By.  Co.;  but  that  it  was  not  proved 
that  the  engine  discharged,  in  consequence  of  culpable  neglect  or  mismanage- 
ment, a  greater  amount  of  inflammable  material  than  was  customary  or 
unavoidable:  that  the  pica  in  law  for  said  defrs.,  that  ''  in  the  exercise  of 
their  statutory  rights  to  use  engines  on  the  joint  line  they  are  not  respon- 
sible for  the  damage  resulting  from  accident  caused  in  the  use  of  sucli 
engines  not  involving  negligence  or  culpability  on  their  part,"  is  well 
founded:  Therefore,  under  reference  tor  note,  assoilzies  said  defrs.,  assoilzies 
also  the  other  defrs.,  in  respect  that  they  are  not  implicated  in  any  way  in 
the  subject  matter  of  the  action. 

A^ote,— In  Vaugkan  v.  Taff  Valley  Ry.  Co,,  12th  May,  1860,  Law  Journal 
£xc.  247,  3  H.  &  N.  743,  which  was  essentially  the  same  as  the  present, 
the  inferior  court  held  the  defrs.  liable  for  the  damage  occasioned  by  an 
accidental  fire  arising  from  a  spark  from  the  engine  falling  on  premises 
adjoining  the  railway,  but  on  appeal  the  judgment  was  reversed.  Cock- 
bum,  C.J.  in  Liying  down  the  principle  applicable  to  all  such  cases,  said, 
"  Though  it  be  true  generally  that  a  person  who  keeps  an  animal  of  known 
dangerous  propensities,  or  uses  an  instrument  from  which  some  manifest 
danger  may  arise,  may  be  responsible  for  an  injury  occasioned  by  such 
animal  or  instrument  without  proof  of  negligence,  yet,  when  the  legisla- 
ture has  s&nctioned  the  iise  of  a  particular  means,  for  a  given  purpose, 
(provided  every  precaution  which  the  nature  of  the  case  suggests  has  been 
observed,)  it  is  not  an  act  for  which  action  lies,  independent  of  negligence." 
It  follows  that  the  ontts  of  proving  negligence  falls  on  the  party  complain- 
ing. Now,  the  only  acts  of  negligence  suggested  by  the  evidence  adduced 
for  the  pursuers  are,  Jlrstf  that  the  engine  did  not  consume  its  own  smoke; 
and,  seoondf  that  there  was  no  wire  guard  on  the  top  of  the  funnel.  As 
regards  the  matter  of  smoke,  it  is  not  proved  that  the  engine  was  not  con- 
structed on  the  principle  of  consuming  its  own  smoke,  and  there  is  only 
one  witness,  viz.,  Helen  Fin  or  Currie,  who  says,  that  she  saw  it  vomiting 
very  black  smoke;  a  fact  which,  being  uncorroborated,  cannot  be  held  to  be 
established.  But  besides  negligence  in  the  consumption  of  smoke,  for  which 
there  is  a  statutory  penalty  of  £5  per  day,  it  has  no  relevancy  in  the  present 
case,  in  which  it  is  not  the  emission  of  smoke,  but  of  burning  sparks  and 
embers  that  is  complained  of  Then  as  regards  the  want  of  a  wire  guard, 
that  is  not  proved  either,  as  there  is  only  one  witness,  Jane  M'Donald  or 
M'Kinnon,  who  speaks  to  it.  She  was  working  in  a  hay  field  on  the  farm  of 
Hillington,  as  the  train  passed,  and  she  says  that  as  she  "  was  on  a  higher 
level  than  the  railway  line,  she  looked  down  on  the  engine,  and  was  able 
to  see  that  there  was  no  covering  on  the  top  of  the  funnel."  If  she  means 
by  covering,  a  wire  guard,  she  must  havo  had  very  sharp  eyes,  to  be  able 
to  depone  that  it  was  awanting.  But  besides,  as  the  funnel  of  an  engine 
cannot  be  closed  up  altogether,  it  is  plain  that  a  mere  piece  of  wire  work, 
though  it  may  prevent  larger  embers  being  ejected,  will  not  hinder  th6  es- 
cape of  fiery  particles  sufficient  to  ignite  dry  and  inflammable  material, 
and  the  escape  of  such  sparks  is  unavoidably  incidental  to  the  lawful  use 
of  a  locomotive  engine.  It  is  still  further  to  be  observed  that  in  the 
present  case  the  waggon  containing  the  dry  produce  went  to  the  engine,  as 
much  as  the  engine  came  to  it,  for  the  witness  Arthur  Houston,  who  was 
driving  it,  saw  the  train  approaching  when  ho  was  on  the  road  a  little  way 
from  the  bridge,  yet  he  nevertheless  drove  on,  and  was  thus  sure  of  catch- 
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iog  whatever  came  from  the  engine.    Pn  the  whole,  therefore,  the  case  fails 
in  the  essential  element  of  culpa  on  the  part  of  the  defenders. 

On  appeal,  the  case  was  again  heard  and  decided  by  Mr  Bell  as  Sheriff, 
when  he  reversed  his  own  jadgment  as  S.S.  He  foand  that  no  ground 
was  stated  by  applts.  for  altering  the  interlocutor,  in  as  far  as  it  assoilzies 
the  defrsw  other  than  the  Caledonian  Ry.  Co.,  and  finds  pursuers  liable  in 
expenses  to  said  other  defrs.  or  in  as  far  as  it  contains  a  narrative  of  the 
facts  of  the  case;  but  as  regards  the  conclusions  in  law  to  be  deduced  from 
said  facts,  he  found  that  the  fact  of  the  victual  in  question  having  been 
fired  by  sparks  from  an  engine  belonging  to  Caledonian  Ry.  Co.  is  prima 
faeie  evidence  of  negligence  on  the  part  of  said  defrs.  which  made  it  incum- 
bent on  them  to  show  that  the  engine  and  its  funnel  had  been  so  construct- 
ed, and  that  such  precautions  had  been  adopted  as  were  reasonably  calculated 
to  prevent  similar  accidents;  2d,  that  said  defrs.  failed  to  lead  any  evidence 
whatever  on  these  points,  or  to  rebut  in  any  way  the  presumption  of 
negligence  arising  from  the  injury  done  by  the  passing  of  their  engines; 
that,  in  these  circumstances,  said  defrs.  are  liable  in  reparation  for  said  in* 
jury. 

Note. — This  case  was  ably  argued  on  the  appeal  roll  for  the  pursuers, 
and  the  Sheriff  is  satisfied,  upon  full  re-consideration,  that  the  decree  of  ab- 
solvitor in  favour  of  the  Caledonian  Railway  Company,  should  be  recalled. 
The  authority  mainly  relied  on  in  the  interlocutor  appealed  against  is 
Vaughan  v.  Taff  Vale  Ry,  Co.,  but  when  that  decision  is  carefully  looked 
into  it  will  be  found  that  it  does  not  in  any  way  run  counter  to  the  previous 
aathoritative  case  of  PlgoU  v.  Eastern  Counties  RaUioay,  June  2,  1846, 
3  C.B.  229.  It  was  there  held  that  in  the  words  of  the  rubric,  ''  the  fact  of 
premises  being  fired  by  sparks  emitted  from  a  passing  engine  is  prima  facie 
evidence  of  negligence  on  the  part  of  the  company,  rendering  it  incumbent 
on  them  to  shew  that  some  precautions  had  been  adopted  by  them  reason- 
ably calculated  to  prevent  such  accidents.'*  In  delivering  judgment 
Tindal,  C.J.,  said  *'  the  defendants  are  a  company  entrusted  by  the  legisla- 
ture with  an  agent  of  an  extremely  dangerous  and  unruly  character,  for 
their  own  private  and  particular  advantage,  and  the  law  requires  of  them 
that  they  shall,  in  the  exercise  of  rights  and  powers  so  conferred  upon 
them,  adopt  such  precautions  as  may  reasonably  prevent  damage  to  the 
property  of  third  persons,  through  or  near  which  their  railway  passes. 
The  evidence  in  this  case  was  abundantly  sufficient  to  show  that  the  injury 
of  which  the  plaintiff  complains  was  caused  by  the  emission  of  sparks,  or 
particles  of  ignited  coke,  coming  from  one  of  the  defenders'  engines,  and 
there  was  no  proof  of  any  precaution  adopted  by  the  company  to  avoid  such 
a  mischance.  I  therefore  think  the  jury  came  to  a  right  conclusion  in 
finding  that  the  company  were  guilty  of  negligence,  and  that  the  injury 
complained  of  was  the  result  of  such  negligence."  In  the  above  case, 
although  the  evidence  showed  that  the  defendants'  engines  were  similar  to 
those  in  use  on  nearly  all  other  railways,  Professor  Farey,  and  other 
scientific  witnesses  for  the  pursuer,  stated  that  the  emission  of  sparks  or 
particles  of  ignited  matter  from  tops  of  the  engine  chimney  might  in  a 
great  measure  be  prevented  by  a  cap  or  covering  of  wire-work,  or  by  the 
insertion  of  a  perforated  metal  plate,  placed  horizontally  at  the  chord  of 
the  arch  of  the  smoke  box,  so  as  to  intercept  the  particles  escaping  through 
the  smoke  tubea  They  also  stated,  tliat  the  danger  arising  from  the 
emission  of  sparks,  might  be  entirely  prevented  by  shutting  off  the  steam 
on  pasnog  a  spot  where  danger  was  to  be  apprehended.    There  was  no 
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proof  that  any  of  these  precautions  had  been  resorted  to,  and  the  judgment 
was  founded  on  "  the  absence  of  evidence  to  show  that  something  had  been 
done  by  the  company  to  lessen  the  chances  of  danger."     Now,  in  the 
present  case,  whilst  one  witness  deponed  that  the  engine  had  emitted  a 
quantity  of  hot  cinders,  at  which  **  he  could  have  lighted  his  pipe,*'  and 
another  *^  that  he  saw  something  red  looking  and  hot  coming  from  the 
engine;"  and  whilst  it  was  farther  in  evidence,  that  there  was  no  wire 
guard,  or  other  covering  on  the  top  of  the  funnel,  that  it  was  vomiting 
very  black  *'  smoke"  (a  fact  which  of  itself  shows  that  it  was  not  construc- 
ed  as  the  Railway  Clauses  Scotland  Act,  section  107,  requires)  and  that 
agricultural  crops  on  the  same  farm  had  frequently  been  set  fire  to  before 
by  burning  embers  emitted  by  passing  engines,  nevertheless,  no  proof  what- 
ever was  tendered  on  the  part  of  the  Caledonian  Railway  Company  that 
the  particular  engine  in  question  was  of  an  approved  make,  or  that  aoy 
precaution  had  been  taken  to  render  it  less  likely  to  do  damage.    The 
case  of  FigoU  is  therefore  a  fortiori  of  the  present,  for  there  was  less  prima 
facie  evidence  of  negligence  there  than  here.     In  a  case  of  earlier  date 
than  PigoU,  Aldridge  v.  G,   W,  Ry.  Co,,  4  Scott  156,  where  a  stack  of 
beans  in  an   adjoining  field  was  destroyed  by  sparks  from  a  passing 
engine,  the  Court  held,  that  it  was  not  enough  to  show  such  an  absence  of 
negligence  on  the  part  of  the  company  as  to  warrant  the  direction  of  a 
nonsuit,  that  the  engine  was  such  as  was  usually  employed  upon  railways, 
and  was  being  used  at  the  time  the  stack  was  set  on  fire,  in  the  usual 
manner — Tindal,  C.  J.,  said  that  <'  if  plaintiff  had  proved  that  the  engines 
had  frequently  set  fire  to  stacks,  that  would  have  shown  negligence;'*  and 
that  fact  has  been  proved  in  the  present  instance.     Reverting  now  to 
Vaughan,  4  Jurist  N.S.  1302;  6  Jur.  N.S.  899,  it  will  be  seen  that  the 
judgment  in  favour  of  the  company  was  put  e3q)licitly  on  the  fact,  that 
they  were  shewn  to  have  adopted,  in  the  words  of  the  rubric,  "  all  the  pre- 
cautions which  science  has  pointed  out  in  order  to  prevent  the  escape  of 
sparks  from  the  funnels  of  the  steam  boilers,  or  their  engines,  and  were 
guilty  of  no  negligence  in  their  conduct  of  the  locomotive  engine  in  ques- 
tion."    Had  this  not  been  proved,  then  the  judgment  would  have  been  the 
^ame  as  in  the  case  of  Pigott,  the  authority  of  which  was  in  no  manner  dis- 
credited.   Cockburn,  C.  J.,  said, ''  So  as  every  means  that  precaution  pointed 
out  to  be  used  has  been  used  to  prevent  accident,  i/ie7i  an  accident  arising, 
independently  of  negligence,  is  not  one  for  which  damages  can  be  recovered.** 
Blackburn,  J.,  said:  **  The  mere  evidence  that  sparks  did  escape  from  the 
locomotive  should  be  some  proof  of  negligence,  if  unexplained,  but  then 
in  this  case  it  is  to  be  taken  as  a  fact,  that  every  precaution  which  science 
could  suggest  was  taken  by  the  company,  and  every  means  in  their  power  to 
prevent  damage  arising.*'    In  conclusion,  the  Sheriff  refers  to  Hodges  on  Eoil- 
ways,  pp.  339  sq.,  where  they  will  find  it  clearly  brought  out  on  a  review 
of  the  whole  cases,  Jlrst,  that  a  railway  compauy  is  liable  for  damages  caused 
by  fire  arising  from  sparks  from  their  locomotives,  unless  they  adopt  all 
reasonable  precautions  to  prevent  such  accidents;  second,  that  it  is  prifna 
facie  evidence  of  negligence  on  the  part  of  the  company,  if  sparks  from 
their  engine  set  fire  to  adjoining  property;  and,  third,  that  to  escape  liability 
the  company  must  meet  such  prima  facie  evidence,  by  proving  that  tbey 
adopted  all  reasonable  precaution.     The  Caledonian  Railway  Company, 
having  in  the  present  process  adduced  no  proof  to  rebut  the  presumption  of 
negligence  created  by  the  proof  for  the  pursuers,  must  indemnify  the  latter 
for  the  loss  they  have  sustained. 
Act, — William  Matlieson, AU, — Morrisons  A  Anderson, 
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NOTES  ON  THE  LAW  OF  DOMICILE  IN  QUESTIONS  OP 

SUCCESSION. 

L  Gekebauties. — In  the  investigation  of  rights  of  succession,  the 
first  question  for  consideration  is,  by  what  system  of  law  the  succes- 
sion is  regulated.  In  relation  to  personal  succession,  the  law  of  the 
domicile  of  the  deceased  person  is  the  governing  law.  Hence  the 
ascertainment  of  the  domicile  is  an  inquiry  which  precedes  all  others. 
The  rales  according  to  which  the  domicile  of  a  person  is  to  be  ascer- 
tained are  juris  gentium;  and,  in  their  application  to  practice,  the 
courts  of  every  country  are  bound  to  have  regard  to  the  opinions  of 
jurists,  and  to  the  decisions  of  foreign  tribunals,  if  consistent  with  the 
principles  of  general  jurisprudence^  Yet  in  every  country  the  greatest 
reliance  will  naturally  be  placed  on  the  precedents  established  by  the 
decisions  of  its  own  courts;  and,  where  the  rules  are  conflicting,  those 
which  have  been  established  in  any  country  are  binding  in  the  courts 
of  that  country,  and  are  to  be  preferred  to  those  which  have  been 
adopted  by  foreign  tribunals.  For  this  reason  we  shall  confine  our 
illustrations,  as  far  as  possible,  to  the  decisions  of  the  Courts  of  Great 
Britain,  referring  to  extraneous  authorities  only  upon  doubtful  or 
unsettled  questions.  The  authorities  in  the  general  literature  of 
jurisprudence  will  be  found  collected  in  the  works  of  Burge  and  Story. 
It  would  be  foreign  to  our  purpose  to  paraphrase  the  researches  of 
these  learned  authors;  and  we  could  not  hope  by  independent  investi- 
gation to  make  any  material  addition  to  the  citations  which  they  have 
accumulated. 

National  Domicile  is  a  term  employed  to  signify  the  relation  which 
an  individual  sustains  to  the  country  or  place  where  he  has  actually, 
or  fictione  juris,  his  principal  and  permanent  residence.  We  say 
actually  or  by  fiction  of  law,  because  the  determination  of  this,  as 
well  as  other  legal  relations,  is  governed  by  rules  which  are  more  or 
less  arbitrary  in  their  nature,  and  whicji,  when  applied  to  particular 
cases,  may  6x  the  domicile  of  an  individual  in  a  country  which  is  not, 
in  the  ordinary  acceptation  of  the  term,  the  seat  of  his  piincipal  and 
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permanent  residence.  Nevertheless,  it  is  necessary,  in  the  investiga- 
tion of  cases,  to  keep  constantly  in  view  the  primary  signification  of 
the  term  domicile,  lest  in  the  application  of  those  mles  of  law  we 
should  lose  sight  of  the  substance  of  the  legal  relation  to  which  tbey 
apply,  thus  introducing  confusion  instead  of  order  into  the  subject  of 
inquiry. 

The  primary  conception  of  a  domicile  has  never  been  more  happily 
expressed  than  in  the  graphic  description  preserved  by  the  compilers 
of  the  Code: — "Et  in  eodem  loco  singulos  habere  domicilium  son 
ambigitur,  ubi  quis  larem,  rerumque  ac  fortunarum  suarum  summan 
constituit,  unde  non  sit  discessurus,  si  nihil,  avocet;  unde  cum  pro- 
fectus  est,  peregrinari  videtur ;  quod  si  rediit,  peregrinari  jam  destitit" 
God.  lib.  10,  tit.  39  {De  Incolis,  etc.)  L  7.  In  this  passage  all  the 
elements  involved  in  the  notion  of  a  domicile  are  distinctly  specified: 
(1)  the  actual  residence  in  the  locality  as  a  home;  (2)  the  intention  not 
to  sever  the  relation  unless  something  unforeseen  should  occur;  and  (3) 
the  idea  that  the  person  is  a  foreigner  (peregriniis)  in  any  other 
locality  in  which  he  may  have  temporarily  fixed  his  abode. 

It  has  frequently  been  observed  that  no  perfect  definition  is  or  can 
be  given  of  a  domicile;  and  this  is  true  in  the  sense  that  we  cannot, 
within  the  compass  of  a  definition,  embrace  the  whole  of  the  decided 
law  on  the  subject.  Domicile  may,  however,  be  defined  by  its  con- 
sequences, as  denoting  the  relation  which  the  person  has  to  the 
locality,  by  the  law  of  which  his  status  and  the  distribution  of  his 
personal  estate  are  determined.  "Domicile/'  said  Lord  Cranworth  in 
Whicker  v.  Hwne^  "  meant  permanent  home,  and  if  that  was  not 
understood  by  itself,  no  illustration  would  help  to  make  it  intelligible;" 
28  L  J.  Ch.  400. 

The  right  of  determining  the  national  domicile  of  a  deceased  person 
properly  belongs  to  the  courts  of  that  country  in  which  the  principal 
part  of  his  personal  estate  is  situated;  for  it  is  to  the  courts  of  that 
country  that  resort  must  be  had  for  recovery  of  the  estate  by  those 
who  claim  the  inheritance.  Incidentally,  the  question  may  be  raised 
in  many  ways  in  the  lifetime  of  the  party,  eg.,  when  an  action  is 
brought  against  him  in  the  courts  of  his  supposed  domicile,  jurisdic- 
tion being  founded  ratione  domicilii     See  Ersk.  1,  2,  16. 

As  residence  is  the  basis  of  domicile,  it  follows  that  the  place  where 
an  individual  was  '*  commorant,"  or  habitually  resident,  at  the  time  of 
his  death,  shall,  in  the  absence  of  any  contention  to  the  contrary,  be 
presumed  to  be  his  domicile  for  all  purposes  connected  with  the  regu- 
lation of  his  succession.  Bruce  v.  Bruce,  15th  April,  1790,  3  Pat,  163, 
per  Lord  Thurlow.  "A  person  being  at  a  place  is  prima  facte  evi- 
dence that  he  is  domiciled  at  that  place;  and  it  lies  on  those  who  say 
otherwise  to  rebut  that  evidence,"  p.  168;  Bempde  v.  Johnstone/S 
Ves.  198;  Voet.  in  Pand.  5,  1,  99.  On  this  footing  our  Commissary 
Courts  grant  confirmations  of  executors-dative  to  the  next-of-kin  of 
all  intestates,  inhabitants  of  Scotland  at  the  time  of  their  death,  where 
no  competing  claim  is  made  by  persons  claiming  the  character  of  per- 
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fioiud  representatives  under  .the  law  of  any  other  domicile.  And  where 
the  establishment  of  a  right  of  succession  depends  on  domicile,  the 
ODUS  of  proving  a  different  domicile  from  that  indicated  by  the  place 
of  actual  residence  lies  on  the  claimant  Kennedy  v.  Bell,  17  Dec, 
1859,  22  D.  269.  In  the  ordinary  case  of  a  competition  between  per- 
sonal representatives  claiming  nnder  different  laws,  it  can  scarcely  be 
said  that  the  onus  of  proof  lies  npon  either  party.  The  presumption 
in  favour  of  the  place  of  residence  has  place  chiefly  in  non-contentious 
jurisdiction ;  and  wherever  the  fact  of  domicile  is  brought  in  question, 
the  court  of  judicature  is  obliged,  in.  the  investigation  of  the  facts,  to 
begin  by  determining  the  domicile  of  origin,  which  thus  becomes  the 
presumed  domicile  through  life,  until  it  in  its  turn  is  displaced  by 
proof  of  an  acquired  domicile  more  proximate  to  the  period  to  which 
the  investigation  is  directed.     (Forbes  v.  Forbes,  23  L  J.  Ch.  724, 726.) 

Notwithstanding  some  doubtful  expressions  in  the  text  of  the  civil 
law,  it  is  now  a  generally  received  opinion  in  modem  jurisprudence, 
that  a  person  can  only  have  one  true  domicile  at  one  and  the  same 
time  (among  innumerable  judicial  dicta  to  this  effect,  reference  is 
made  to  the  opinion  of  the  Judges  of  the  Court  of  Session  in  Lashley 
V.  Hog,  reported  in  4  Pat  586,  and  of  Lord  Alvanley,  M.  R,  in  Somer- 
vSle  V.  SomerviUe,  5  Ves.  786,  the  earliest  authorities  in  the  jurispru- 
dence of  the  United  Kingdom),  though,  for  the  purpose  of  founding 
jurisdiction  against  him  to  certain  effects,  he  may  be  considered  as 
domiciled  wherever  he  has  a  proper  residence.  Ersk.  1, 2, 16.  Where 
a  person  divides  his  time  and  his  occupations  between  two  places  of 
residence,  in  such  a  way  that  no  sufficient  grounds  can  be  found  for 
assigning  a  preference  to  either,  that  place  is  to  be  held  his  domicile 
to  which  he  first  resorted  animo  manendi;  but  if  no  assignable  dis- 
tinction can  be  found  either  in  the  commencement  of  the  residences, 
or  in  their  quality  or  duration,  it  would  seem  that  resort  must  be  had, 
from  the  necessity  of  the  case,  to  the  law  of  the  situs  of  the  succession, 
and  that  in  each  domicile  the  court  of  distribution  will  divide  the  per- 
sonal estate  situated  within  its  territories  according  to  the  law  of 
intestate  succession  prevailing  in  its  territory.  Per  Lord  Alvanley  in 
SomermlWs  case,  5  Ves.  791.  Savigny  in  this  case  decides  in  favour 
of  the  place  of  decease  in  relation  to  questions  of  succession,  §  359, 
cd.  Fr.  tom.  8,  p.  107. 

The  authorities  upon  the  subject  of  the  acquisition  of  a  domicile  by 
residence  have  relation  exclusively  to  residence  in  the  States  of  Europe 
and  America,  or  their  dependencies,  nor  are  we  aware  that  it  has  even 
been  suggested  that  a  subject  of  an  European  State  could,  by  resi- 
dence, become  domiciled  in  a  territory  not  belonging  to  the  com- 
munity of  civilized  States;  so  that  his  status  and  succession  should  be 
governed,  for  example,  by  the  Mohammedan  or  any  other  system  of 
law  not  recognised  by  the  jus  gentium,  British  subjects  resident 
within  the  Ottoman  Empire  have  the  privilege  of  the  statuta  per- 
MMlia  secured  to  them  by  treaty,  the  law  of  l^gland  being  adminis- 
tered in  the  Consular  Court ;  and  similar  privileges,  it  is  understood, 
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have  been  conceded  to  other  Christian  States.  See  the  references  in 
Jarman  on  Wills,  3d  ei,  vol  i.,  pp.  5,  6;  and  Savigny,  §  34}6,  ed.  Fr., 
p.  19. 

By  the  Act  24  and  25  Vict.,  cap.  121,  sects.  1-3,  provision  is  made 
for  the  regulation  of  domicile  by  convention  with  such  foreign  States 
as  may  be  willing  to  treat  with  reference  to  this  subject.  The  object 
of  its  provisions  is  to  prevent  a  British  subject  from  acquiring  a 
foreign  domicile  until  he  shall  have  resided  in  the  foreign  territoiy 
for  one  year  immediately  preceding  his  death, — with  a  reciprocal 
qualification  in  relation  to  foreigners  dying  in  Her  Majesty's  domi- 
nions. In  the  existing  state  of  the  case  law,  that  object  has  been  veiy 
effectually  accomplished  without  the  aid  either  of  the  Legislature  or 
of  the  Corps  Diplomatique.  The  provisions  of  the  Code  Civile,  accord- 
ing to  which  French  subjects  are  permitted  to  declare  their  domiciles 
by  public  act,  seem  to  be  worthy  of  adoption.  Such  declaration  is 
declared  by  the  Code  to  be  conclusive  evidence  of  the  existence  of  the 
intention  of  the  person.  See  the  whole  provisions  on  this  subject  in 
Mr  Burge's  Observations,  vol.  L,  pp.  55-6. 

II.  ORIGO — Domicile  op  birth. — ^That  domicile  which  every 
person  derives  from  his  parents  at  birth  was  termed  by  the  civilians 
origo,  and  by  modern  jurists  is  denominated  domicile  of  origin,  or  of 
birth.  It  is  in  no  sense  identified  with  the  place  of  birth,  but  is,  in 
fact,  identical  with  the  domicile  of  the  father,  being  derived  from  him 
as  the  head  of  the  family.  Wylie  v.  Laye,  11th  July,  1834,  12  Sh. 
927.  For,  as  domicile  in  its  primary  and  natural  signification  is 
nothing  more  than  the  home  or  proper  residence  of  the  individual,  it 
is  clear  that  an  infant  can  have  no  separate  domicile  from  its  parents; 
and,  for  this  purpose,  the  domicile  of  the  father  must  be  looked 
to,  as  it  is  his  intention  that  fixes  the  character  of  the  residence 
of  the  wife  a;nd  family.  Therefore,  when  a  person  is  born  in  a  foreign 
country  or  at  sea,  being  born  in  wedlock,  his  domicile  is  determined 
by  that  of  his  father.  Cod.  lib.  10,  tit  31,  1.  36;  Savigny,  §  359;  ed. 
Fr.,  p.  105.  Illegitimate  children  follow  the  domicile  of  the  mother. 
1  Burge,  p.  33;  Savigny,  ed.  Fr.,  p.  65;  Heritors  of  Lasswcude  v.  St 
Cutliberts,  6  ilar.,  1844,  6  D.  956;  Savigny,  in  toe.  cit;  ed.  Fr., 
p.  107. 

By  statute  law,  the  children  of  British  parents,  or  of  a  father  who 
is  a  natural  bom  subject,  though  bom  out  of  the  allegiance  of  the 
Crown,  are  declared  to  be  natural  bom  subjects.  7  Anne,  cap.  5;  4 
Geo.  II.,  cap.  21,  §  1.  The  privilege  extends  to  the  children  of  per- 
sons naturalised  by  the  operation  of  these  .Acts.  Doe  v.  Jones,  4 
Term.  Eep.  300.  And  by  an  Act  of  the  present  reign  every  person 
born  out  of  Her  Majesty's  dominions,  of  a  mother  being  a  natural 
bom  subject  of  the  United  Kingdom,  acquires  for  himself  and  his  heirs 
the  right  of  taking  any  estate,  real  or  personal,  by  devise  or  purchase, 
or  inheritance  of  succession.  7  &  8  Vict,  cap.  66,  §  3.  By  the  same 
statute  it  is  provided  that  any  woman  married,  or  who  shall  be  married 
to  a  natural  bom  subject,  or  person  naturalised^  shall  be  deemed  and 
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taken  to  be  herself  naturalised,  and  have  all  the  rights  and  privileges 
of  a  natural  bom  subject  (§  1 6). 

For  the  same  reason  that  an  infant  does  not  obtain  a  domicile 
distinct  from  that  of  his  parents  by  the  accident  of  birth,  he  cannot 
acquire  an  independent  domicile  during  the  period  of  nonage.  *'  I 
have  no  difficulty,"  said  Lord  Alvanley,  "in  laying  down  that  no 
domicile  can  be  acquired  until  the  person  is  sui  juris*'  SoTnerviUe  v. 
ScmerviUe,  5  Ves.  787,  Voet,  lib.  5,  tit.  1,  §  100;  1  Burge,  38.  And 
in  the  leading  case  of  Forbes  v.  Forbes,  23  *L.  J.  Ch.  727,  V.-O.  Wood 
states  it  as  an  elementary  proposition,  that  the  domicile  of  an  infant 
cannot  be  changed  by  his  own  act.  But  these  observations  must  be 
confined  to  the  case  of  persons  absolutely  alieni  juris;  for  it  cannot 
be  doubted  that,  under  those  systems  of  law  which  recognise  the  dis- 
tinction of  pupillarity  and  minority,  a  minor  beyond  the  age  of  pupil- 
larity  has  the  capacity  of  acquiring  a  domicile  for  himself.  Aimot  v. 
Stewart,  24th  Nov.,  1846,  9  D.  142.  During  the  period  of  pupillarity, 
or  even  of  minority,  if  the  minor  continue  to  live  with  his  &ther,  or  to 
be  supported  by  him,  he  may  lose  his  original  domicile  and  acquire 
another,  derivatively,  through  his  father.  Per  Curiam  in  Wylie  v. 
Laye,  12  Sh.  928;  and  it  has  been  questioned  whether  a  domicile  so 
acquired  in  minority  should  not  be  regarded  as  origo  in  a  question. as 
to  the  revival  of  the  domicile  of  origin  consequent  on  death  in  itinere, 

A  widow,  after  the  death  of  her  husband,  has  the  capacity  of  acquir- 
ing a  domicile  by  her  own  act;  and  it  was  held  by  Sir  W.  Grant,  after 
elaborate  argument,  that  minor  children  followed  the  domicile  of  the 
surviving  mother,  if  the  change  of  domicile  were  not  made  with  a 
fraudulent  intention.  Fottinger  v.  Wightman,  3  Mer.  79. — See  the 
opinions  of  the  judges  in  Amot  v.  Stewart,  24th  Nov.,  1846, 9  D.  142, 
to  this  effect;  and  particularly  the  observations  of  the  Lord  President, 
p.  147.  But  it  does  not  seem  to  be  agreeable  to  reason  or  good  policy 
that  the  marriage  of  a  widow  with  a  foreigner  should  have  the  effect 
of  changing  the  domicile  of  the  children  of  her  deceased  husband. 
Voet,  lib.  5,  tit.  1,  §  100;  1  Burge,  39,  citing  Scrimshire  v. 
Scrimshire,  2  Hag.  Cons.  Eep.  406. 

The  decisions  in  the  earlier  cases  evince  a  just  appreciation  of  the 
difficulty  of  establishing  the  fact  of  the  acquisition  of  a  new  domicile^ 
and  the  caution  to  be  observed  in  drawing  the  inference  that  a  person 
had  intended  to  abandon  his  domicile  of  birth.  See  ColviUe  v. 
Lauder,  1800^  M.  "  Succession,"  App.  No.  1 ;  Macdonald  v.  Laing, 
1794,  M.  4627,  and  the  English  case  of  Somerville,  where  it  was  laid 
down  by  Lord  Alvanley,  M.R,  that  the  domicile  of  origin  is  to  prevail 
'*imtil  the  party  has  not  only  acquired  another,  but  has  manifested  and 
carried  into  execution  an  intention  of  abandoning  his  former  domicile 
and  taking  another  as  his  sole  domicile"  (5.  Ves.  787).  Some 
of  the  subsequent  cases  betray  a  tendency  to  infer  too  easily  an  aban- 
donment of  the  original  domicile  from  the  fact  of  lengthened  residence 
in  a  foreign  countiy;  a  tendency  which,  as  we  shall  see,  has  been 
corrected  by  the  latest  decisions  of  the  House  of  Lords. 
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It  has  all  times  been  acknowledged  that  the  native  character  easily 
reverts;  and  therefore,  where  the  intention  to  revive  the  native  domicile 
is  established,  the  briefest  residence  will  be  sufficient  to  satisfy  the 
requirement  of  actual  commorancy  in  fulfilment  of  the  intention.  Per 
Lord  Stoweli,  in  La  Virginie,  5  Rob.  Ad.  Ca.  99 ;  and  see  Lashley  v. 
Hog,  12th  July,  1804, 4  Pat,  581,  621.  But  mere  intention  to  resume 
the  native  character  will  not  suffice  if  the  person  continue  his  residence 
in  the  acquired  domicile ;  Adv,-Oen,  v.  Lamont,  29th  May,  1857, 19  D. 
779, 783;  Bruce  v.  Bruce,  loth  April,  1790,  3  Pat  168.  There  must  be 
actual  abandonment  of  the  acquired  domicile,  as  well  as  the  establish- 
ment of  a  home  in  the  original  domicile;  Craigie  v.  Lemn,  3  Cart 
435,  445,  Aikman  v.  Aikman,  3  Macq.  879-80.  The  favour  shown 
to  the  domicile  of  origin  has  led  to  the  recognition  of  the  doctrine 
that  where  a  person  has  finally  abandoned  an  acquired  domicile, 
with  the  intention  of  establishing  himself  in  his  native  country,  the 
domicile  of  origin  revives,  if  he  dies  in  itinere.  Story,  Confl.,  §  47; 
Surge,  com.  vol  L,  p.  34 ;  1  Eraser,  p.  723,  and  cases  next  cited. 
If  a  person  dies  while  in  transitu  to  a  new  country,  with  the 
intention  of  making  it  his  domicile,  it  does  not  become  so,  and  it 
is  still  an  unsettled  question  whether,  in  such  a  case,  he  is  to  be  held 
to  have  retained  his  last  acquired  domicile,  or  whether  resort  Is  to  be 
had  to  the  domicilium  originis.  Lord  Cottenham  states,  as  the  doc- 
trine of  the  civil  law,  that  in  this  case  the  domicile  of  origin  revives; 
Munro  v.  Munro,  1  Rob.  606.  A  similar  opinion  was  expressed  by 
Sir  John  Leech,  V.-C,  in  Munroe  v.  Douglas  5  Madd.  379, 405.  The 
question  was  elaborately  discussed  in  LyaU  v.  Paton,  25  L.  J.  Ch.  746; 
but  the  circumstances  of  the  case  did  not  admit  of  a  decision  being 
^ven  on  this  point 

III  AcQxnsrnoN  of  a  domicile. — ^The  chief  difficulty  incident  to 
the  determination  of  questions  of  domicile  consists  in  the  absence  of 
any  presumptions,  or  other  criteria,  from  which  the  intention  to 
change,  which  is  the  main  element  in  such  cases,  may  be  inferred 
Every  case  resolves  into  a  question  of  evidence,  to  be  determined 
according  to  the  impression  produced  by  the  facts  upon  the  mind  of 
the  judge;  little  reliance  therefore  can  be  placed  on  precedents.  The 
only  general  proposition  as  to  which  jurists  are  agreed,  is,  that  in 
order  to  operate  a  change  of  domicile  there  must  be,  in  the  first  pkce, 
actual  residence  withiu  the  territory;  and,  secondly,  an  intention  to 
change  the  domicile,  or  to  adopt  the  new  country  as  the  principal  and 
permanent  place  of  abode.  To  constitute  a  domicile  no  definite  term  of 
residence  is  required;  but  the  duration  of  the  residence  is,  of  course,  an 
important  element  in  the  question  of  permanency  of  residence.  ''  Of  the 
few  principles,"  said  Lord  Stoweli, ''  that  can  be  laid  dovrn  generally,  I 
may  venture  to  hold  that  time  is  the  grand  ingredient  in  constituting 
domicile."  The  Harmony,  2  Rob.  A4  Eep.  324;  and  see  Cockrdl 
V.  CockreU,  25  L.  J.  Ch.  732.  And  a  domicile  is  not  to  be  established 
by  evidence  of  intention,  however  strong,  if  the  person  did  not  actnally 
fix  his  residence  in  the  intended  domicile.    The  statements  of  the 
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person  whose  domicile  is  in  question  are  admissible  in  proof  of  inten- 
tion; and,  where  the  question  arises  in  his  lifetime,  be  may  be  examined 
as  a  witness;  Maxwell  v.  M'Glure,  18tb  Dec,  1857,  20  D.  307; 
Kennedy  v.  Bell,  17th  July,  1863,  1  Macph.  1127;  but  it  is  appre- 
hended that  little  weight  ought  to  be  allowed  to  evidence  on  matters 
of  opinion  which  is  given  by  interested  witnesses;  per  Lord  Campbell, 
in  Maxwell  v.  M'Clure,  3  Macq.  853.  Letters  and  spoken  declara- 
tions made  at  the  time  are  often  valuable  indicia  from  which  an 
intention  to  abandon  an  old  domicile  (and,  by  consequence,  to  acquire 
a  new  one,)  may  be  inferred.  See,  among  many  other  cases,  the 
recent  cases  of  Aikman  v.  Aikman,  21  D.  757,  3  Macq.  854; 
Lowndes  v.  Douglas,  24  D.  1391;  Kennedy  v.  Bell,  1  Macph.  1127; 
and  Udny  v.  Udny,  5  Macph.  164;  and,  on  appeal,  from  the  Court 
of  Chancery,  Moorhouse  v.  Lord,  32  L.  J.  Ch.  295.  In  a  recent  case 
it  was  observed  by  Kindersley,  V.-C,  that  in  most  cases  the  evidence 
as  to  the  deceased's  declaration^  of  intention  was  conflicting, — ^as  it 
was  in  that  case,  where  there  was  evidence  of  the  testator  saying  he 
meant  some  day  or  other  to  go  back  to  France;  and,  on  the  other 
hand,  evidence  of  his  saying  he  meant  to  remain  all  his  life  in  England. 
He  the  (V.-C.)  thought  that,  upon  the  cases,  the  Courts  were  disposed 
to  give  less  weight  to  that  sort  of  declaration  than  to  the  acts  of  the 
deceased;  Drevon  v.  Drevon,  34  L.  J.  Ch.  131.  Actual  residence  is 
not  indispensable  to  the  retention  of  a  domicile  after  it  is  once 
acquired;  but  it  is  retained  animo  solo,  by  the  mere  intention  not  to 
change  it,  or  to  adopt  another;  Story,  Confl.,  &  44. 

It  is  to  be  observed  that  the  native  domicile  is  presumed  to  be 
contbued  until  a  new  one  has  been  acquired  anirno  et  facto,  and  the 
abandonment  of  the  domicile  of  origin  is  not  necessarily  co-incident 
in  time  with  the  settlement  in  the  new  residence.  A  residence 
dictated  by  convenience  or  taste,  without  any  view  to  permanent 
occupancy,  may  afterwards  be  adopted  as  a  proper  domicile;  and 
where  this  is  so,  the  motive  of  choice  in  the  first  instance  becomes 
unimportant;  Story,  &  45. 

As  a  general  rule,  however,  the  motive  of  residence  is,  of  all  the 
indicia  of  intention,  that  which  is  most  anxiously  sought,  and  most 
keenly  criticised.  Yet  it  is  difficult  to  deduce  from  the  decisions  any 
sound  canon  of  criticism  applicable  to  motives  of  residence,  excepting 
this^  that  motives  which  are  temporary  in  their  nature  tend  to  qualify 
the  residence  in  a  sense  unfavourable  to  the  acquisition  of  a  domicile ; 
while  motives  of  an  enduring  character,  and  chiefly  that  indefinable 
but  most  influential  motive  of  attachment  to  the  country,  or  preference 
for  its  manners  and  society,  are  those  from  which  an  intention  to 
Adopt  it  as  a  domicile  may  most  reasonably  be  inferred. 

Among  instances  of  change  of  residence  due  to  temporary  motives, 
ftnd  not  implying  an  intention  to  change  the  domicile,  we  may  notice 
the  cases  of  resort  to  a  milder  climate  fur  the  preservation  or  restora- 
tion of  health;  to  a  university  town  for  study;  and  to  a  place  chosen 
onaceoont  of  the  advantages  it  affords  for  the  education  of  children. 
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The  authorities  are  dear  and  consistent  in  affirming  that  a  domicile 
cannot  be  acquired  by  residence  for  such  causes,  notwithstanding  that 
it  may  have  had  a  considerable  duration,  and  have  been  continued  to 
the  period  of  death.  Nor  will  a  constrained  residence  abroad — e.^., 
by  a  prisoner  on  parole,  Story,  Gonfl.,  s.  47,  and  authorities  there  cited, 
1  Bulge,  46 ;  or  by  an  Englishman  staying  in  the  Highlands  of  Scot- 
land, or  at  Boulogne,  to  be  out  of  the  way  of  creditors,  PiU  v.  Pitt, 
6th  April,  1864.  4  Macq.  627;  Udiiy  v.  Udny,  14th  Dec,  1866,  5 
Macph.  164;  Bruce  v.  Hamilton,  1804,  H.  762 — ^have  any  operation 
on  the  domicile. 

The  flEicility  of  travelling,  and  the  increasing  intercourse  with  all 
parts  of  the  world  in  modem  times,  lead  many  of  our  countrymen, 
especially  those  possessed  of  independent  fortunes,  to  spend  a  great 
part  of  their  time  in  foreign  countries.  The  case  of  a  proper  traveller, 
varying  his  residence  from  year  to  year,  presents  no  difficulty;  in  his 
case  there  is  clearly  no  abandonment  jof  the  native  domicile.  But  put 
the  case  of  a  Scotchman  fixing  his  residence  in  London  or  in  Puis, 
without  any  motive  of  business  or  necessity,  but  merely  on  the  score 
of  convenience  or  preference  for  a  town  life:  this  is  evidently  a  case 
of  difficulty,  as  it  is  one  of  frequent  occurrence.  The  cases  of  A  ikman 
V.  Aikman,  21  D.  757,  12th  March,  1861,  3  Macq.  854,  and  Udnyv. 
Udny,  14th  Dea,  1866,  5  Macph.  164,  confirmed  by  the  decision  of 
the  House  of  Lords  in  the  parallel  case  of  Moorhouse  v.  Lord,  19th 
March,  1863,  32  L.  J.  Ch.  295,  are,  it  is  conceived,  conclusive  of  the 
proposition  that  in  such  a  case  the  person  does  not  lose  his  domicile 
if  he  keeps  up  his  connection  with  the  parent  country.  And  it  is  a 
sufficient  connection  that  he  has  an  estate  or  a  residence  in  the  country 
of  his  domicile,  and  visits  it  once  a  year,  or  at  regular  intervals,  tran- 
sacting such  business,  if  any,  as  his  circumstances  and  station  require, 
Aikman  and  Udny,  supra.  And  though  the  mere  possession  of  patri- 
monial estate  in  Scotland  is  not  sufficient  to  prevent  the  acquisition  of  a 
foreign  domicile  by  residence  (The  Dree  Oebroedera,  4  Eob.  Ad.  Rep. 
235,  per  Lord  Stowell;  Rose  v.  Ross,  16th  July,  1830,  4  W.  &  S- 
289 ;  Forbes  v.  Forbes,  23  L.  J.,  Ch.  724),  yet  it  would  seem,  on  the 
authority  of  the  above-mentioned  cases^  that  the  abandonment  of  the 
native  domicile  will  not  readily  be  presumed  in  the  case  of  a  landed 
proprietor,  and  that  slighter  circumstances  will  be  admitted  to  estab- 
lish an  intention  of  retaining  it  than  would  be  required  in  the  case  of 
a  person  who  had  no  local  connection  with  the  soU. 

Where  the  evidence  establishes  a  residence  in  a  foreign  capital,  with 
the  ordinary  attributes  of  permanency,  and  without  the  countervailing 
element  of  connection  with  the  national  domicile  by  proprietorship 
and  periodical  visits,  or  other  equivalent  indications  of  intention,  it 
appears  to  us  that  this  amounts  to  a  change  of  domicile,  Forbes  v. 
Forbes,  23  L.  J.  Ch.  724.  It  is  not  necessary  for  this  purpose  that 
the  person  should  be  naturalised  in  the  foreign  country,  or  that  he 
should  renounce  his  allegiance — though  the  phrase  exuere  patriam 
which  has  lately  been  inti'oduced  as  synonymous  with  change  of  domi* 
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cile  (by  Lord  Cranworth  in  Moorhouse  v.  Lord,  32  L.  J.  Ch.  298), 
might  be  understood  in  that  sense.  It  has,  indeed,  beeil  asserted  by 
the  jurists  that  a  domicile  is  not  acquired  by  residence  voluptatis 
causa;  and  this  is  an  observation  properly  applicable  to  transitory 
residences  for  recreation  or  amusement,  as  well  as  to  those  cases  where 
the  continuance  of  the  residence  is  consequent  upon  habits  or  conne&- 
tioQS  of  a  less  reputable  character,  and  which  are  not  publicly  avowed. 
But  where,  either  on  the  ground  of  preference  for  foreign  manners 
and  society,  or  to  be  near  relations,  or  from  similar  motives,  a  person 
of  independent  means  fixes  his  residence  in  a  foreign  city,  we  must 
hold,  untU  corrected  by  competent  authority,  that  in  such  circumstances 
a  foreign  domicile  is  acquired,  although  the  nationality  of  the  person 
is  not  thrown  off. 

According  to  the  doctrine  of  the  Civil  Law,  a  foreign  domicile  is 
acquired  by  cultivating  a  £a.rm,  or  engaging  in  the  prosecution  of  a 
business  or  profession  in  the  colony  or  foreign  place  of  residence, — 
which  thus  becomes  the  seat  of  the  fortune  and  afiairs  of  the  colonist; 
AtL'Oen.  v.  Lament,  29th  May,  1857,  19  D.  779 ;  Lovmdea  v. 
Loughs,  18th  July,  1862,  24  D.  1391 ;  Cockreli  v.  CockreU,  25  L.  J. 
Ch.  730 ;  AUardyce  v.  Onslow,  83  L.  J.  Ch.  434.  But  the  character 
of  the  business  may  be  important;  e.g.,  if  the  party  were  engaged  in 
conducting  the  foreign  business  of  an  English  or  Scotch  mercantile 
house  the  same  inference  might  not  follow ;  and  the  authority  of  these 
cases  is  rendered  doubtful  by  the  doctrines  enunciated  in  Moorhouse 
T.  Lord.  The  influence  of  the  new  doctrine  on  cases  of  this  class  may 
be  traced  in  the  judgment  of  the  Lords  Justices  in  Jopp  v.  Wood,  34 
L  J.  Ch.  212,  where  residence  from  1805  to  1830  in  India,  as  a  mer- 
chant and  planter,  was  held  not  to  give  an  Indian  domicile,  the  deceased 
having  in  his  letters  expressed  the  intention  of  returning  to  Great 
Britain.  With  reference  to  employment  in  the  service  of  the  Oovem- 
luent,  a  distinction  is  taken  between  local  appointments  and  those 
which  do  not  connect  the  employ^  with  any  particular  locality.  Besi- 
dence  on  foreign  service  does  not  affect  the  domicile  of  officers  in  the 
army  or  navy,  of  ambassadors  (Story,  Confl.,  s.  48,  and  authorities 
there  cited),  nor,  as  we  apprehend,  of  consular  agents  without  local 
connections,  and  eligible  for  promotion  in  the  service;  Udny  v.  Udny, 
14th  Dec,  1866,  5  Macph.  164.  But  the  appointment  of  a  merchant 
to  a  British  consulate  has  not  the  effect  of  preventing  the  acquisition 
of  a  foreign  domicile,  still  less  of  restoring  the  British  domicile  if 
already  abandoned;  Story,  Confl.,  ut  supra.  Qovernors  of  colonies 
[Comrs.  of  Inland  Revenue  v.  Gordon's  Exrs.,  2d  Feb.,  1850,  12  D. 
657),  of  military  stations  {Clarke  v.  Newmarsh,  14  Sh.  488),  and  other 
local  functionaries  of  the  British  dependencies,  acquire  the  domicile  of 
the  station  to  which  they  are  attached.  See  Mr  Burge's  elaborate 
analysis  of  the  authorities  on  this  class  of  cases,  vol.  i,  pp.  47-53. 

British  subjects  entering  into  the  civil  or  military  service  of  the 
East  India  Company,  were  held  to  acquire  an  Anglo-Indian  domicile, 
00  the  principle  that  their  official  duties  bound  them  to  a  residence  of 
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sach  an  exclusive  and  permanent  character  as  was  inconsistent  with 
the  retention  of  a  domicile  in  the  mother-conntry ;  Bruce  v.  Bruce, 
loth  April,  1790,  3  Pat.  163  ;  21st  Nov.,  1804,  Hnme,  762;  compare 
Hook  V.  Hook,  24  D.  488 ;  English  cases  of  Bruce  v.  Bruce,  2  B.  & 
P.  229 ;  Forbes  v.  Forbes,  23  L.  J.  Ch.  724 ;  and  Moorhouse  v.  Lord, 
32  L.  J.  Ch.  295.  And  the  acceptance  of  a  permanent  appointment 
nnder  a  foreign  government  (not  including,  however,  a  consulship  in 
one's  own  country),  is  tantamount  to  the  adoption  of  a  foreign  domi- 
cile.     Per  Lord  Campbell  in  Aikman  v.  Aikman,  3  Macq.  856. 

In  observing  upon  the  recent  English  decisions,  the  editor  of  the 
last  edition  of  Story's  Conflict  draws  a  distioction  between  change  of 
fuxUonal  domicile  (which,  according  to  the  cases,  is  tantamount  to  ex- 
patriation) and  change  of  domicile  by  removing  to  a  colony,  or  "from 
one  place  to  another  in  the  same  state,  province,  or  kingdom,**  in 
which  case  the  intention  to  change  the  domicile  may  be  inferred  on 
slighter  indicia,  and  notwithstanding  the  existence  of  an  indefinite  or 
floating  intention  of  returning;  Story,  Confl.,  6th  ed.,  s.  49  (6),  49  (c). 
The  observations  of  Lords  Cranworth  and  Kingsdown  in  Lord's  case, 
are  evidently  intended  to  apply  to  cases  of  alleged  acquisition  of  a 
strictly  foreign  domicile ;  and  the  recent  decisions  of  the  Court  of 
Session  tend  to  support  the  distinction  there  taken.  Compare  Purves 
Trs,  V.  Purves  Ears.,  23d  March,  1861,  23  D.  812,  whei-e  the  resi- 
dence was  foreign,  ie.,  in  the  Netherlands  India,  and  the  Scottish 
domicile  was  held  to  be  retained,  with  Lowndes  v.  Douglas,  24  D. 
1391,  and  Kennedy  v.  Bell,  1  Macph.  1127,  where  the  residence  was 
in  the  British  West  Indies,  and  in  both  cases  a  colonial  domicile  was 
held  to  have  been  acquired. 

Questions  as  to  English  domicile  or  Scotch  are  attended  with  great 
diflSculty,  involving,  as  they  generally  do,  the  element  of  a  double 
residence.  In  this  class  of  cases  the  Court  has  to  ascertain  which  of 
the  two  is  the  principal  residence,  taking  all  the  circumstances  into 
view.  In  the  case  of  Warrender,  the  domicile  was  held  to  be  in 
Scotland,  where  the  pursuer  had  bis  estate  and  country  seat,  rather 
than  in  England,  where  he  resided  during  the  sitting  of  Parliament, 
of  which  he  was  a  member;  Warrender  v.  Warrender ^  27th  Aug., 
1835,  2  S.  &  M*L.  154.  In  Forbes  v.  Forbes,  the  London  residence 
was  held  to  fix  the  domicile,  because  that  was  the  residence  of  General 
Forbes'  wife,  and  there  only  he  kept  an  establishment  suited  to  his 
rank  and  fortune;  Forbes  v.  Fwies,  23  L.  J.  Ch.  724;  Laneuviller, 
Anderson,  9  Moo.  P.  C.  Ca.,  325.  In  such  cases  considerable  weight 
is  allowed  to  the  domicile  of  origin.  Munro  v.  Munro,  10th  Aug., 
1840,  1  Bob.  492 ;  Aikman  v.  Aikman,  12th  Mar.,  1861,  3  Macq. 
854 ;  Lashley  v.  Hog,  4  Pat  581,  see  p.  621 ;  Campbell  v.  CampbeU, 
9th  Jan.,  1861,  23  D.  256.  According  to  Burge,  voL  i.,  p.  45,  it  is  an 
important  circumstance  only  as  it  is  so  in  the  estimation  of  the  party 
himself.  In  the  absence  of  such  indications,  the  place  where  a  resi- 
dence has  been  first  acquired  is  generally  to  be  regarded  as  the  domi- 
cile ;  Ma^weU  v.  M'Clure,  20  D.  307 ;  3  Macq.  852.    A  correct 
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knowledge  of  the  considerations  upon  which  questions  of  double  resi- 
dence are  determined,  can  only  be  obtained  by  an  attentive  study  of 
all  the  cases  bearing  on  the  subject  See,  in  addition  to  the  preceding 
cases,  Ommanney  v.  Bingham,  15th  Mar.,  1796,  3  Pat.  448  ;  Sonier- 
viUe  v.  Lord  Somerville,  5  Yes.  749.  Mr  Burge  makes  an  important 
deduction  from  the  last  cited  case: — "  In  the  absence  of  any  circum- 
stances which  give  to  the  residence  in  another  place  than  that  of  the 
domicile  of  origin  a  predominant  character  of  permanence,  if  a  cause 
can  be  assigned  for  an  establishment  in  the  former,  whilst  none  can  be 
assigned  for  keeping  it  up  in  the  place  of  his  domicile  of  origin  but 
the  desire  and  intention  to  retain  that  domicile,  the  domicile  of  origin 
mast  prevail."     (VoL  L,  p.  46). 

rV.  Wife's  derivative  domicile. — The  doctrine  by  which  the 
domicile  of  a  married  woman  is  identified  with  that  of  her  husband, 
is  founded  upon  the  same  considerations  which  have  led  to  the 
recognition  of  derivative  domicile  in  the  case  of  minor  children. 
The  supposition  of  actual  identity  of  domicile  is  inferred  from  the 
obligation  incumbent  on  the  wife  to  live  in  family  with  her  husband, 
and  to  follow  his  fortunes;  it  may  cease  to  hold  under  circumstances 
which  release  her  from  that  obligation.  "  Mulieres  honore  maritorum 
erigimus,  genere  nobilitamus,  et  forum  ex  eorum  persona  statuimus: 
et  domicilium  mutamus;"  Cod.  lib.  10,  tit.  39,  L  9. 

The  term  "  matrimonial  domicile,"  which  is  sometimes  used  (inap- 
propriately as  we  think)  to  describe  the  true  domicile  of  a  married 
woman,  seems  objectionable  on  the  ground  of  ambiguity,  or  defect  of 
precision.     It  has  been  defined  to  be  the  domicile  contemplated  by 
the  parties  at  the  time  of  entering  into  the  married  relation.     But,  in 
contemplation  of  law,  marriage  is  not  contracted  with  reference  to 
residence  in  any  particular  locality,  and  it  is  conceivable  that  the 
parties  may  never  actually  set  foot  in  the  country  which  at  the  cele- 
bration of  the  marriage  it  was  their  intention  to  choose  for  their 
place  of  abode.     If  the  husband  did  not  actually  fix  his  residence  in 
the  place  contemplated,  it  would  be  a  strange,  and,  we  think,  an 
indefensible  proposition,  to  assert  that,  in  respect  of  the  mere  inchoate 
intention,  the  parties  should  be  held  to  be  domiciled  in  a  locality 
where,  according  to  the  facts,  they  are  not  actually  domiciled.     If,  on 
the  other  hand,  the  intention  entertained  at  the  time  of  the  marriage 
is  carried  out,  and  the  husband  fixes  his  domicile  in  accordance  with 
it,  then  it  is  evident  that  the  wife's  domicile  is  determined  solely  by 
the  will  of  the  husband  after  marriage,  and  is  not  dependent  on  any 
antecedent  agreement     It  may  well  be  that  where  a  contract  of 
marriage  is  executed  having  relation  to  the  rights  of  the  spouses  as 
determined  by  the  law  of  th6  country  where  it  is  intended  that  the 
spouses  shall  reside,  the  construction  of  the  contract  shall  be  regulated 
by  the  law  of  the  intended  domicile.    It  may  also  be  that  the  con- 
sistorial  courts  of  the  intended  matrimonial  domicile  have  jurisdiction 
to  dissolve  the  marriage,  or  to  grant  relief  for  breach  of  its  engage- 
menta    As  to  the  circumstances  which  create  oonsistorial  jurisdiction 
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in  Scodand  ratione  domicUu,  see  Jack  v.  Jack,  7th  Feb.,  1862,  24  D. 
467;  Hook  v.  Hook,  eo  die,  24  D.  488;  Hume  v.  Hume,  loth  July, 
1862,  24  D.  1342;  and,  on  appeal,  PiU  v.  Pitt,  6th  April,  1864,4 
Macq.  627,  which  practically  negatives  the  theory  of  a  forensic,  as 
distinct  irom  a  tme,  domicile.  But  these  are  evidently  cases  of 
special  domicile  grounded  on  equitable  considerations,  and  subsisting 
for  special  purposes  only.  There  can  be  no  general  matrimoDial 
domicile,  except  the  domicile  which  the  husband  acquires  by  residence 
in  a  particular  locality,  with  the  intention  of  fixing  his  domicile  there. 

In  Amott  V.  Stewart,  24th  Nov.,  1846,  9  D.  142,  the  circumstance 
that  a  lady,  previously  domiciled  in  Scotland,  was  at  the  time  of  her 
death  under  engagement  to  be  married  to  an  Englishman,  was  held  to 
be  of  no  materiality  in  a  question  as  to  her  domicile  of  succession.  In 
LaMey  v.  Hog  it  was  laid  down  (4  Pat  615)  that  the  place  where  a 
marriage  was  celebrated  afibrded  no  presumption  as  to  the  future 
domicile  of  the  spouses. 

The  leading  authority  on  the  doctrine  of  the  wife's  derivative  domi- 
cile is  that  of  Warrender  v.  Warrendei\  27th  Aug.,  1885,  2  S.  &  M*L 
154,  decided  by  Lord  Brougham  on  appeal  But  except  as  an  exposi- 
tion of  the  general  rule,  which  had  long  been  settled  in  practice,  and  is 
distinctly  laid  down  by  Lord  Stair,  1,  4,  9,  this  decision  did  little  or 
nothing  to  advance  the  principles  of  this  department  of  the  law.  In 
so  far  as  it  inculcates  the  doctrine  that  the  wife  is  subject  to  the  courts 
of  Scotland  in  respect  of  the  husband's  temporary  residence,  it  has 
been  formally  oveiTuled,  first,  by  the  Court  of  Session  in  Ringer  v. 
CkurchiU,  loth  Jan.,  1840,  2  D.  307,  and  ultimately  by  the  House  of 
Lords  itself  in  Pitt  v.  Pitt,  ut  supra,  and  it  throws  no  light  on  the 
question  whether  the  husband  can  arbitrarily  change  the  wife's  domi- 
cile for  forensic  purposes,  Dolphin  v.  Robins,  3  Macq.  579,  et  seq-; 
and  in  Pitt  v.  Pitt,  4  Macq.,  pp.  640  and  647* 

Upon  the  dissolution  oi  marriage,  whether  by  death  or  by  divorce, 
the  identity  of  domicile  is  destroyed,  and  the  domicile  of  the  parties, 
or  the  survivor  of  them,  is  no  longer  controlled  by  the  rule  to  which 
we  have  referred.  But  the  wife  retains  the  domicile  of  her  husband, 
even  after  the  relationship  is  dissolved,  until  she  makes  choice  of  and 
establishes  another  domicile,  or  re-marries,  1  Surge,  So ;  Yoet,  5, 1, 
95.  It  may  now  be  regarded  as  a  settled  point  that  a  married  woman 
does  not  by  voluntary  deed  of  separation  acquire  the  capacity  of  fixing 
her  own  domicile.  Dolphin  v.  Robins,  4th  Aug.,  1859, 3  Macq.  563,  a 
unanimous  judgment;  and  see  Lord  Brougham's  observations  in 
Warrender  v.  Warrender,  ut  supra.  Upon  principle,  it  shdbld  seem 
that  a  judicial  separation  would  give  this  capacity,  inasmuch  as  it 
destroys  the  consortium  vita^e  upon  which  the  notion  of  derivative 
domicile  is  founded;  and  there  are  dicta  in  favour  of  this  view,  Alli- 
son v.  Catleg,  15th  June,  1839,  1  D.  1025;  Dolphin  v.  Robins,  3 
Macq.  578,  per  Lord  Cranwbrth.  But,  in  a  recent  case.  Lord  Kings- 
down,  a  great  authority  on  such  questions,  stated  that  he  considered 
the  question  to  be  entirely  open,  3  Macq.  681. 
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The  Supreme  Court  has  been  exposed  to  so  much  criticism  on  account 
of  the  delays  in  its  procedure,  that  it  is  no  more  than  fair  to  begin 
our  usual  review  by  citing  a  paragraph  from  the  Scotsman  which 
notices  some  recent  instances  of — 

"A  rapidity  of  movement  which  is  highly  creditable  to  the  Judges  of  the 
Second  Division.  In  the  case  of  Eeid  v.  Held,  a  proviog  of  the  tenor,  de- 
cided yesterday,  the  summons  was  signeted  on  January  4,  1868;  the  case 
came  into  the  Inner  House,  and  a  proof  was  ordered  to  be  taken  under  the 
Endence  Act  (1866)  on  Monday,  March  16,  before  the  Lord  Justice-Clerk. 
It  was  taken  on  that  day  and  the  18th,  including  the  deposition  of  a  wit- 
ness taken  by  a  commissioner  at  Paisley  on  the  17th;  parties  were  fully 
heard  in  the  extended  sittings;  and  judgment  on  the  merits  was  given 
yesterday.  In  another  case,  Hutcheson  v.  Cooper^  a  proof  was  taken  before 
Lord  Kinloch,  and  a  reclaiming-note  against  his  judgment  was  put  out  for 
hearing  in  ordinary  course  the  day  before  yesterday.  It  appeared  in  the 
coarse  of  the  opening  speech,  that  Lord  Kinloch,  at  the  end  of  the  defen* 
der^s  evidence,  had  refused  to  allow  the  pursuer  a  proof  in  replication,  v^ch 
the  Court  was  of  opinion  should  have  been  granted.  The  Court  accordingly 
allowed  the  pursuer  to  lead  his  proof  in  replication  next  rooming.  The 
proof  was  taken  before  the  Lord  Justice-Clerk  at  half-past  nine;  the  debate 
vas  resumed  and  the  case  decided  the  same  afternoon.  If  the  Court  had 
remitted  to  the  Lord  Ordinary  to  take  this  additional  proof,  the  case  would 
probably  not  have  been  decided  till  next  winter  session.  Besides  these 
instances  of  promptitude,  it  is  worthy  of  notice  that  the  Judges  of  the 
Second  Division  have,  it  is  understood,  resolved  themselves  to  take  in 
rotation  the  proofs  which  may  be  allowed  in  cases  depending  before  them, 
instead  of  remitting  them,  as  they  may  competently  do,  to  the  Outer  House; 
and  that  Lords  Cowan  and  Neaves  have  recently  taken  proofs  in  the  cases 
of  Cunninghame  v.  Boswell,  and  Wotherspoon  v.  HendersorCs  Executors" 

lnHowdenfRocheid's  Trustee)  v.  Rodieid,  etc.,  Jan.  31  (First  Div.), 
an  attempt  was  made  in  vain  to  break  an  entail  by  a  construction  of 
the  words  of  the  resolutive  clause  somewhat  similar  to  that  negatived 
in  Lockhart  v.  Lockhart,  May  20,  1841,  3  D.  904.  The  case  is  not 
very  interesting,  unless  it  be  for  the  hint  given  by  the  Lord  President 
that  the  Court,  '*  as  at  present  constituted,"  would  not  be  disinclined 
to  reconsider  the  judgment  in  Stewart  v.  Nicolsan,  Dec.  2,  1839,  22 
B.  72  (the  Camock  case),  upholding  the  validity  of  an  entail  of  a  pro 
indiviso  interest  in  lands.  In  that  case  Lord  Curriehill  dissented 
upon  this  point,  and  Lord  Deas  is  the  only  other  Judge  of  the 
majority  now  in  the  Court. 

The  case  of  Laing,  petitioner,  Jan.  28,  will  be  referred  to  for  the 
report  of  the  auditor  on  the  question,  Who  ought  to  pay  the  expense 
of  discharging  and  clearing  the  record  of  diligence  used  on  the 
dependence  by  the  pursuer  of  an  action  who  proves  unsuccessful? 
Mr  Baxter  comes  to  the  conclusion  that  the  unsuccessful  litigant 
should,  in  the  ordinary  case,  bear  the  expense— «  conclusion  which 
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recommends  itself  to  our  sense  of  justice,  and  which  was  so  well 
stated  in  the  report  that  the  respondents  to  the  petition  withdrew 
their  opposition.     We  have  thus  no  decision  on  the  point. 

Stewart  v.  M'Callum,  Whole  Court  and  Second  Div.,  Feh.  14,  is  a 
case  of  some  interest  to  feudalists  for  the  rediscussion  of  the  great 
case  oi  Stewart  v.  Montrose,  Feb.  15,  1860,  22  D.  755,  aflFd.  4  Macq. 
499,  2  MT.,  H.  of  L.  25,  of  which,  indeed,  it  is  a  continuation.  The 
question  was  whether  Stewart,  by  obtaining  the  decision  in  that  case, 
had  purified  a  condition  of  a  contract  of  sale  of  the  lands  of  Brace  to 
the  defender  M'Gallum.  These  were  the  lands  in  regard  to  which  the 
Marquis  of  Montrose,  in  1705,  had  undertaken  the  obligation  of  relief 
held  binding  on  the  Duke  of  Montrose  in  1863.  M'Callum  contended 
that  Stewart,  having  undertaken  "  to  effectuate  the  claims  of  relief" 
under  the  original  titles,  it  was  not  enough  that  the  Dnke  was  found 
liable  as  superior  of  the  lands,  but  that  he  (M*Callura)  was  entitled  to 
a  judgment  at  Stewart's  expense,  affirming  the  liability  of  the  per- 
sonal representatives  of  the  original  obligant  in  1705,  although  they 
might  have  ceased  to  be  superiors  of  the  land  in  questioa  The 
majority  of  all  the  Judges  held,  on  a  full  consideration  of  all  the  cases, 
including  Hyalop  v.  Shaw,  March  13,  1863,  1  M'P.  535,  that  the 
undertaking  of  the  seller  had  been  implemented  in  its  true  meaning 
when  he  obtained  the  judgment  in  Stewart  v.  Montrose,  and  that  in 
law  the  original  obligant's  liability  of  relief  on  the  transference  of  the 
superiority  was  extinguished  delegatione. 

Macleod  v.  Leslie,  Feb.  5  and  21,  First  Div.,  was  heard  before 
seven  Judges,  in  consequence  of  an  expected  difference  of  opinion  in 
the  Court.  Eventually,  Lord  Deas  alone  dissented  from  the  judgment 
in  favour  of  the  pursuer,  who  claimed  in  right  of  his  deceased  wife,  a 
provision  of  jE^I 6,000,  under  her  father  and  mother's  ante-nuptial  con- 
tract Mrs  Macleod  was  the  only  younger  child  of  the  marriage,  and 
the  obligation  was  couched  thus: — "  And  the  said  H.  G.  L.  (the  hus- 
band) shall  be  bound  to  convey  the  estate  of  Denlugas*to  himself  and 
the  heir  male  of  the  marriage  in  fee,  and  also  to  secure  to  the  yonnji;er 
children  of  the  marriage  oS'l  6,000."  The  estate  was  admittedly  worth 
«£*28,000,  and  the  executry  was  only  <f  1500,  while  at  the  date  of  his 
marriage  Mr  Leslie  had  a  considerable  moveable  estate,  more  than 
sufficient  to  provide  for  the  <£^16,000,  without  affecting  the  heritage. 
It  was  contended  by  Lord  Deas,  that  the  only  son  as  heir  of  the  mar- 
riage was  in  pari  casu  with  the  younger  children,  that  he  was  equally 
a  creditor  under  the  marriage  contract,  and  therefore  was  entitled  to 
rank  on  the  whole  succession  for  the  value  of  the  land  estate,  as  com- 
pared with  the  money  provision  to  his  sister.  But  the  majority  held 
that  the  provision  to  younger  children  was  a  burden  on  the  heir  of 
the  marriage,  by  the  very  terms  of  the  ante-nuptial  deed  and  the 
post-nuptial  settlement  giving  it  effect.  The  eldest  son's  right  was  to 
be  placed  in  the  position  of  heir  to  his  father  in  the  estate  of  Den- 
lugas,  but  he  must  take  that  position  with  its  burdens,  one  of  which 
was  liability  for  his  ancestor's  debt    The  manner  in  which  he  became 
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kir  was  regarded  as  unimportant  by  the  majority;  while  Lord  Deas 
thought  that  it  made  an  important  difference  that  he  became  heir  by 
the  vety  deed  which  made  his  sister  a  creditor,  and  that  he  was  there- 
fore as  much  a  creditor  as  she.  There  is  no  direct  authority  on  the 
rankiog  of  "the  heir  of  the  marriage"  and  the  younger  children 
claiming  under  the  same  deed,  unless  it  be  Russell  v.  MuaseU's  Trs., 
Feb.  25, 1835,  13  S.  551,  7  Jur.  289.  But  the  language  used  by  the 
institutional  writers  appears  to  give  him  sljv^  crediti  just  as  high  as 
the  younger  children  who  have  in  this  case  been  preferred.  (Ersk. 
ill  3,  38;  Bell's  Pr.  1966,  etc.)  The  majority  have  certainly  adopted 
the  view  which  is  most  consistent  with  the  analogies  of  Scotch  law, 
while  Lord  Deas  is  probably  nearer  to  what  was  the  meaning  of  the 
parties  to  the  marriage  settlement;  as  well  as  to  the  result  which,  in 
the  circumstances  that  have  occurred,  most  people  would,  on  equitable 
grounds,  desire.  It  is,  however,  a  result  which  might  have  been  pre- 
vented by  a  differently  framed  marriage  contract;  and  though  it  may 
be  good  for  the  law  if  the  House  of  Lords  can  see  its  way  to  reverse  the 
judgment,  few  will  say  that  it  will  have  gone  wrong  if  it  adheres. 

PcUerson  v.  Monro,  Feb.  21,  First  Div.,  deserves  notice  as  having 
decided,  contrary  to  the  opinion  of  Lord  Curriehill,  that  a  sequestra- 
tion for  rent  is  a  ''cause"  within  the  meaning  of  s.  15  of  the  Sheriff 
Court  Act  1853.  Where,  therefore,  sequestration  in  security  is  used 
long  before  the  last  term  of  payment,  it  may  be  impossible  to  do  any- 
thing in  the  process  for  more  than  six  months  after  the  granting  of 
the  prayer  for  sequestration,  and  agents  must  take  care  within  that 
period  to  get  an  interlocutor  reviving  the  action  on  cause  shown;  and 
the  Lord  President  said,  "  there  can  be  no  better  cause  shown  why 
there  was  no  procedure,  than  that  there  was  nothing  to  be  done." 

Chalmers  v.  Chalmers,  March  4,  First  Div.,  though  a  case  of  cir- 
cumstances, is  of  considerable  importance  vrith  regard  to  the  operation 
of  &  1  of  the  Conjugal  Kights  Act  1861,  enabling  a  deserted  wife  to 
get  an  order  for  protection  of  property.  Such  protection  is  to  be 
granted  on  proof  of  desertion  without  reasonable  cause.  TumbuU, 
petr.,  Jan.  14?,  1864,  2  M*P.  402,  defined  "  desertion"  in  the  sense  of 
this  clause  to  mean  substantially  leaving  the  wife  permanently  without 
providing  for  her  the  means  of  subsistence.  The  words  "  reasonable 
cause"  have  received  illustration  and  explanation  in  the  present  case, 
and  may  now  be  held  to  import  that,  where  the  justification  set  up  as 
a  defence  to  a  petition  under  this  section  is  something  in  the  conduct 
of  the^wife,  nothing  will  be  sufiSicient  short  of  such  conduct  as  would 
ground  an  action  of  separation,  or  be  a  defence  to  an  action  of  adher- 
ence. The  Lord  President's  opinion  aliiiost  affiimed  this  proposition, 
and  the  facts  of  the  case  which  were  held  not  to  justify  the  husband's 
desertion,  showed  misconduct  on  the  part  of  the  wife  only  short  of 
what  would  have  sufficed  to  warrant  decree  of  separation,  and  so  gross, 
that  Lord  Curriehill,  who  was  not  inclined  to  give  so  narrow  a  mean- 
ing to  the  words  "  reasonable  cause,"  dissented  from  the  judgment  of 
the  Court,  and  thought  that  there  had  been  reasonable  cause  for  deser- 
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tion.  The  Court  also  made  some  useful  observations  on  the  bona  fida 
necessary  in  an  offer  to  adhere,  holding  that  in  this  case  the  offer  was 
evidently  suggested  by  the  wife's  having  come  into  some  money,  and 
that  the  Court  was  bound  to  disregard  it. 

In  Ooldie  v.  Christie  and  Petrie,  First  Div.,  March  3,  an  action  of 
damages  against  two  members  of  a  kirk-session  for  dismissing  the 
pursuer  from  the  oflBce  of  clerk,  to  which  he  had  been  elected  ad  vitam 
ant  culpam,  was  dismissed,  on  the  ground,  as  put  by  all  the  Judges 
(Lord  Deas,  however,  justly  thinking  it  a  very  narrow  ground,  and 
being  inclined  to  sustain  the  action),  that  there  should  have  been  a 
reduction  or  declarator,  because  the  man  put  his  case  on  the  averment 
that  he  had  not  been  competently  dismissed,  and  yet  claimed  damages 
for  wrongous  dismissal.  As  Lord  Ardmillan  put  it — *'  He  said,  either 
I  have  been  dismissed  by  a  judgment  which  I  don't  seek  to  rednce,  or 
I  have  not  been  dismissed,  but  I  claim  damages."  The  Lord  Presi- 
dent and  Lord  Curriehill  held  further,  that,  on  the  pursuer's  averments, 
it  was  a  case  of  breach  of  contract  and  not  of  delict,  and  therefore  all 
the  kirk-session  should  have  been  called. 

The  case  of  Benn  &  Co,  v.  Pon^eb  and  Sealy,  Second  Div.,  March  3, 
is  one  of  some  interest,  especially  as  compared  with  the  recent  case  of 
N&rik'Westem  Bank  v.  Bjomstrom,  Nov.  9,  1866,  5  MT.  24.  In 
each  case  there  was  an  obligation  in  a  charter-party  to  advance  money 
to  a  certain  amount  for  the  ordinary  disbursements  of  the  ship  at  a 
foreign  port,  subject  to  insurance  only.  In  the  earlier  case,  it  was 
held  that  the  charterer's  agents  were  bound  to  make  the  advances,  which 
were  a  payment  to  account  of  freight,  and  that  they,  having  taken  a 
bill  from  the  master  for  the  amount  of  these  advances,  the  shipowners 
were  not  liable  on  that  bill  on  the  failure  of  the  charterer  who  had 
accepted  it.  There  the  charterer's  agents  at  Calcutta  had  taken 
delivery  of  the  outward  cargo,  which  was  consigned  to  them,  and  had 
endorsed  the  bills  of  lading.  In  the  case  before  us,  the  charterer's 
agents  at  Bahia,  who  were  not  parties  to  the  charter-party,  not  only 
had  no  funds  of  the  charterers  in  their  hands  (the  outward  cargo  hav- 
ing been  on  owners'  account),  but  before  making  the  advance,  had 
expressly  stipulated  for,  and  afterwards  taken,  an  obligation  from  the 
master  to  repay  the  advance  from  freight  earned.  It  was  held  by 
three  Judges,  but  against  the  opinions  of  Lord  Cowan  and  Sheriffs 
Fraser  and  Tennent,  that  the  agents  were  entitled  to  recover  the 
amount  of  the  advance  from  the  owners,  for  whose  benefit  it  was 
made,  and  that,  at  all  events,  where  notice  of  the  condition  on  which 
advances  will  be  made  is  duly  given,  the  mere  fact  that  a  party  acts 
as  agent  for  a  charterer  under  a  charter-party,  does  not  create  against 
him  an  implied  obligation  in  terms  of  that  charter-party.  The  Sheriff 
held  in  this  case,  which  is  certainly  a  narrow  and  difficult  one,  not 
only  that  by  acting  as  agents  the  pursuers  were  personally  barred,  but 
that  the  captain  was  acting  under  a  special  commission  (the  charter- 
party)  limiting  his  power  as  to  the  amount  and  mode  of  any^dvances 
which  he  was  to  take  (1  Bell's  Com.  38a,  6th  ed.)  These  pleas  did 
not  prevail  with  the  Judges  in  the  Court  above. 
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We  must  mention  the  case  of  Anderson  v.  Holmes  &  Cooper, 
March  7,  in  the  High  Court  of  Justiciary,  in  which  Lords  Cowan, 
Ardmillan,  and  Jerviswoode  held  that  under  the  Summary  Procedure 
Act  parties  need  not  keep  a  note  of  the  evidence  unless  the  Act  under 
which  the  complaint  is  brought  expressly  requires  them  to  do  so ;  and 
that  of  Anderson  v.  Allan,  in  which  the  conduct  of  a  sherifif-substitute, 
in  insisting  on  proceeding  to  trial,  notwithstanding  an  arrangement 
between  the  procurator-fiscal  and  a  person  accused  that  the  diet  should 
be  deserted  pro  loco  et  tempore,  whereby  the  chief  exculpatory  witness 
conld  not  be  examined,  was  held  not  to  be  oppression  such  as  to  justify 
the  Court  in  suspending,  seeing  that  the  suspender  had  pleaded,  and 
so  put  himself  in  the  hands  of  the  judge.  It  is  not  easy  to  say  how 
much  these  cases  decide.  In  the  first,  especially,  are  we  to  undei^stand 
that  the  judgment  depends  on  the  right  the  accused  possess  of  leading 
evidence  oyer  again  in  Quarter  Sessions^  and  that  the  Justices  in 
Quarter  Sessions  might  be  bound,  if  required,  to  take  notes  of  evidence? 

Oarmichxiel  v.  (kdedonian  Ry,  Co,,  March  26,  First  Div.,  was  a 
peculiar  case,  which  cannot  well  be  summarised  here;  but  it  affords 
some  valuable  instruction  on  the  working  of  the  machinery  provided 
by  the  Lands  Clauses  Act  for  assessing  compensation — ^a  subject  as 
to  which  we  have  often  to  go  to  English  books  for  information. 

In  Crokat  v.  E,  of  DalJiousie,  First  Div.,  Feb.  28,  the  Court  held 
that  General  Crokat,  executor  of  the  late  Lord  Panmure,  was  not 
entitled  to  apportionment  of  the  rents  for  the  term  during  the  cur- 
rency of  which  Lord  Panmure  died,  in  cases  where  the  leases  were  not 
constituted  by  any  writing  except  entries  in  the  landlord's  rental  book. 
Such  an  entry  was  not  an  ''  instrument"  in  the  sense  of  the  Act  On 
March  26,  in  the  same  case,  it  was  decided  that  the  executor,  apd  not 
Lord  Dalhousie,  must  bear  the  loss  of  a  sum  of  money,  part  of  the 
executiy  estate,  which  had  been  realised,  but  had  been  left  in  the 
hands  of  Mr  Blaikie.  It  was  held  that  the  executor  was  bound  to  pay 
over  the  money,  as  soon  as  realised,  to  the  child  claiming  legitim,  who 
was  a  creditor  of  the  deceased  father,  and  who  could,  in  such  a  ques- 
tion, be  in  no  worse  position  than  a  stranger  creditor. 

In  Waddell  v.  BeU,  March  26,  First  Div.,  some  important  law  was 
laid  down  with  respect  to  the  rights  of  the  public  and  of  road  trustees 
in  the  solum  of  public  highways  and  minerals  under  them ;  and  it  was 
shown  that  very  special  provisions  would  be  required  in  any  Turn- 
pike Act  to  give  road  trustees  a  right  to  minerals  under  their  roads 
(the  right  claimed  in  the  case  in  question),  or,  indeed,  to  give  them 
any  right  whatever  to  the  soil  except  for  the  purposes  of  public 
thoroughfiare. 

In  Thorns  v.  Thorns,  March  30,  the  majority  of  all  the  Judges  held 
that  there  was  no  rule  of  law  by  which  a  general  conveyance  by  a  fiar 
of  lands  was  inhabile  to  evacuate  a  previous  special  destination  of  par- 
ticular lands,  even  though  that  destination  should  have  been  granted  by 
a  different  person  from  the  maker  of  the  general  deed;  and  further,  that 
in  this  case  there  was  nothing  to  show  that  Mr  Alexander  Thorns — 

vox*  XIL,  NO.  CXXXVIL — MAY,  1868.  B 
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institute  in  possession  of  Rumgally  under  an  entail,  the  fetters  of 
which  did  not  apply  to  him — did  not  intend  his  general  settlement  in 
favour  of  his  illegitimate  daughter  to  have  the  operation  which  its 
terms  naturally  implied. 

Johnstone  Beattie  v.  Johnstone's  Trs,,  First  Div.,  Feb.  7,  is  the  sequel 
of  a  case  already  commented  on,  ante,  vol  xi.,  p.  183.  The  case  oi  Jus- 
tice v.  Mu7ray  was  again  considered,  and  some  doubt  seems  to  have 
been  entertained  on  the  bench  as  to  the  soundness  of  the  limitation  put 
by  that  case  on  the  general  rule,  that  a  party  divorced  for  adultery  "  loses 
all  benefit  accruing  through  the  marriage,  and  that  the  innocent  party 
has  the  benefit  of  dl  onerous  marriage  contract  provisions,  just  as  if  the 
defender  were  naturally  dead."  Justice  v.  Murray  fixed  that  that  rale 
does  not  extend  so  far  as  to  entitle  the  innocent  wife  to  the  return  of 
her  tocher.  Johnstone  Beattie  v.  Johnstone  decided  (1)  that  a  sum  of 
,£^5000,  directed  by  the  antenuptial  marriage  contract  to  be  paid  to  the 
husband  or  his  assignees  out  of  the  estate  of  the  wife's  father  six 
months  after  his  death,  was  forfeited  by  the  divorce  of  the  husband 
for  adultery  before  the  term  of  payment;  and  (2)  that  that  forfeiture 
affected  the  right  of  onerous  assignees  of  the  husband,  they  having  no 
higher  right  than  their  cedent. 

The  decision  of  the  First  Division  in  Youle  v.  Cochrane,  Feb.  19, 
illustrates  the  effect  of  a  document  called  in  the  argument  in  that  case 
a  **  sub-charter-party."  The  Lord  President  spoke  of  this  as  an  in- 
strument unknown  in  mercantile  law,  but  a  question  was  raised  upon 
such  a  document  iu  Michenson  v.  Begbie,  6  Bingh,  190,  and,  we 
believe,  in  other  cases.  The  decision  of  the  First  Div.  aflSrmed  the 
familiar  proposition  that  a  shipowner's  lien  for  freight  remains  opera- 
tive, notwithstanding  the  demise  of  the  ship  in  whole  or  part  to  sub- 
freighters, to  the  extent  of  the  freight  stipulated  in  the  bills  of  lading, 
or,  in  this  case,  the  sub-charter-party;  and  held  this  lien  so  absolute 
and  indefeasible  as  to  preclude  inquiry  into  the  question  whether  the 
sub-charterer's  consignee  had  paid  the  full  freight  to  the  captain  for 
the  owners,  at  Sio,  in  unavoidable  ignorance  of  the  fact  that  a  portion 
of  it  had  already  been  paid  to  the  charterer  by  the  sub-charterer. 

Other  cases  of  not  less  importance  than  those  reviewed  must  be 
passed  over  at  present  from  want  of  space. 
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The  Lord  Advocate  has  fulfilled  his  promise  to  introduce  a  measure 
for  the  consolidation  of  the  conveyancing  statutes;  and,  whether  he 
succeeds  in  passing  it  into  law  this  session  or  not,  his  labours  will  not 
be  thrown  away.  The  Bill,  which  is  ably  and  carefully  drawn,  and  in 
this  respect  differs  remarkably  from  several  recent  specimens  of  legis- 
lation for  Scotland,  is  an  honest  attempt  to  gather  up  into  one  the 
various  Acts  which  now  regulate  conveyancing.  At  the  same  time, 
some  parts  of  it  are  open  to  criticism,  and  some  of  its  innovations  are 
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of  at  least  qnestionable  expediency,  and  are  not  likely  to  be  received 
with  favour  by  the  profession.  The  attempts  f^t  improvement,  how- 
ever, are  not  many,  and  it  will  be  more  convenient;  to  notice  them 
afterwarda  The  general  tendency  of  the  Bill  is  not  to  alter,  but  to 
consolidate,  the  present  law,  and  make  it  readily  accessibla  There  is 
considerable  risk  in  repealing  even  a  single  Act  which  has  been 
extensively  taken  advantage  of,  and  the  risk  is  greatly  increased  when 
many  Acts  have  so  to  be  dealt  with;  yet  this  danger  had  to  be  faced 
in  the  present  case.  The  Bill  accorcUngly  sets  out  by  repealing  all 
the  important  Conveyancing  Acts  passed  in  and  since  1845,  with  the 
exception  of  one  which  now-a-days  is  not  very  often  referred  to.  The 
Acts  repealed  are: — The  Congregational  Titles  Act;  The  Service  of 
Heirs  Act;  The  Grown  Charters  Act;  The  Heritable  Securities  Acts 
of  1845,  1847,  and  1854;  The  Transference  of  Lands  Act;  The  Bur- 
gage Tenure  Act;  and  the  Titles  to  Land  Acts  of  1858  and  1860; 
and  the  exception  is  the  Infeftment  Act,  of  which  only  the  sixth 
section — that  apfplicable  to  infeftments  upon  precepts  from  Chancery 
— ^is  repealed 

The  Bill  then  deals  with  the  subjects  at  present  regulated  by  the 
Acts  to  be  repealed,  in  the  following  order: — 

I.  Irredeemable  Rights,  the  sub-divisions  under  this  head  being — 

(1)  The  constitution  and  transmission  of  such  rights,  and  the  comple- 
tion of  the  disponee's  title  by  infeftment  or  its  equivalent;  (2)  Service 
of  Heirs;  (3)  Title  of  Adjudger;  (4)  Completion  of  Title  with 
Superior,  divided  into  entries  with  (a)  the  Crown,  (6)  Subject  Superiors 

IL  Redeemable  Rights,  the  sub-divisions  being — (1)  Constitution; 

(2)  Transmission;  (3)  Discharge;  and, 
III.  General  Enactments. 

This  arrangement  is  very  natural,  and  we  do  not  see  that  it  admits 
of  improvement.  The  Bill,  so  far  as  its  general  arrangement  goes, 
makes  no  distinction  between  lands  held  burgage  and  those  held  feu. 
Where  special  provisions  applicable  to  either  are  required,  they  are 
given  one  after  the  other — no  doubt  the  most  advisable  course  in  the 
circumstances,  for  any  other  would  only  have  lengthened  an  Act 
which  promises  to  be  quite  voluminous  enough  as  it  stands. 

So  far  as  concerns  those  parts  of  the  Bill  which  propose  simply  to 
re-enact,  or  to  re-enact  with  variations  more  or  less  minute,  the  pro- 
visions of  the  Acts  repealed,  there  is  not  much  to  be  said — ^for  on 
going  over  them  with  some  care,  we  do  not  find  many  variations  of 
consequence.  The  most  important  one  will  be  found  in  S.  11,  where, 
when  providing  that  the  description  of  lands  may  be  referred  to  as 
contained  in  any  recorded  deed,  it  is  made  necessary  to  specify  "  some 
leading  name  or  names,  or  some  other  distinctive  description  of  the 
lands,'*  and  to  specify  also  the  volume  of  the  register  in  which  the 
deed  is  recorded,  and  the  folio  of  the  volume  upon  which  the  record- 
ing of  the  deed  commences.  This  goes  even  farther  than  the  provi- 
sions of  the  Act  of  1858  on  the  same  subject,  which  were  repealed  as 
being  too  stringent;  and  we  fear  that  the  effect  of  any  such  enactment 
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as  that  now  contemplated  may  be  virtually  to  prevent  the  use  of  refer- 
ences to  descriptions  in  prior  deeds  altogetiier.  The  practice  of  insert- 
ing descriptions  by  reference  has  always  been  opposed  by  the  great 
body  of  the  registrars,  and  has  received  only  a  sort  of  half-hearted 
support  from  agents;  but  it  has  its  conveniences,  and  should  either  be 
allowed  to  stand  on  its  present  footing,  or  be  openly  abolished  This 
section  and  the  relative  schedule  are  inconsistent  with  each  other— 
for  while  the  section  makes  it  necessary  to  specify  *'some  leading 
name  or  names,  or  other  distinctive  description"  of  the  lands,  the 
schedule  is  precisely  in  the  terms  of  that  given  in  the  Act  of  I860, 
under  which  it  is  competent  to  say  merely,  "  the  lands  in  the  County 
of  ,  being  the  lands  particularly  described,"  etc.     The  objec- 

tion stated  to  this  is,  that  it  impedes  the  registrars  in  their  work,  and 
renders  correct  searching  next  to  impossible — an  objection  not  without 
force.  On  the  other  hand,  unless  an  easier  mode  of  reference  is  pro- 
vided than  that  now  proposed,  it  will  not  only  not  be  taken  advantage 
of,  but  many  agents  will  resort  to  the  detestable  practice  of  "catting 
down,''  or  ''manufacturing"  descriptions,  and  more  confusion  and  un- 
certainty will  be  introduced  in  the  one  way  than  the  other.  As  a 
matter  of  fact,  also,  conveyances,  when  at  present  referring  to  descrip- 
tions, do  their  best  to  identify  the  lands  conveyed,  and  are  only  in 

very  extreme  cases  content  to  say,  "  the  lands  in  the  County  of ;" 

but  there  is  all  the  difference  in  the  world  between  endeavouring 
clearly  to  point  out  the  lands  conveyed,  and  being  bound  under  the 
penalty  of  an  inept  conveyance  "  to  specify  some  leading  name  or 
names,  or  other  distinctive  description  of  the  lands."*  If  the  schedule 
is  to  be  retained,  specimens  of  distinctive  descriptions  should  be  given, 
and  it  should  be  remodelled  and  made  applicable  to  more  than  one 
parcel  of  lands,  to  lands  in  different  counties,  to  lands  described  or 
disponed  in  the  first  or  other  place  in  a  deed,  and  the  alternative 
reference  should  be  expressly  allowed  to  be  made  to  dispositions  as 
well  as  to  instruments  of  sasine,  or  notarial  instruments. 

S.  1 1  also  enacts, nearly  as  was  suggested  in  this  Joumal(an^0,p.  150), 
that  references  to  descriptions  shall  be  held  to  impose  also  burdens 
and  conditions  contained  in  the  deed  referred  to.  Some  new  forms 
are  given  in  various  places,  such  as  that  of  a  deed  of  restriction  of  a 
heritable  security,  the  effect  of  which  is  prescribed  by  S.  145.  The 
other  variations  proposed  to  be  made,  in  re-enacting  the  provisions  of 
the  Acts  to  be  repealed,  are  too  minute  for  criticism. 

The  alterations  which  the  Bill  proposes  to  make  on  the  existing  law 
are  not  numerous,  but  one  or  two  of  them  are  of  considerable  import- 
ance, and  deserve  to  be  gravely  considered.  So  far  as  we  have  been 
able  to.  see,  the  alterations  proposed  are — 

1.  That  proofs  in  services  may  be  taken  by  Justices  of  the  Peace 
for  any  County — S.  38. 

*  The  method  of  reference  of  the  Act  of  1858  is  condemned  as  too  critical,  and  thst 
of  the  Act  of  1860  preferred,  by  Professor  Montgomerie  BeU,  a  very  competent  aothority. 
^Ltetitrti  on  Conveyancing,  I.  555. 
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2.  That  deeds  permitted  to  be  engrossed  on  any  conveyance,  or 
other  deed,  may,  if  begun  on  the  principal,  be  continued  on  additional 
sheets  to  be  added  to  the  principaJ.  The  provision  as  to  the  stamping 
of  the  added  sheets  is  not  very  intelligible — S.  153. 

3.  That,  where  separate  laws  are  contained  in  one  decree  of  service, 
separate  extracts  applicable  to  each  parcel  of  laws  may  be  got,  if  asked 
for  in  the  petition — S.  41. 

4.  That  it  shall  not  be  competent  to  challenge  existing  warrants  of 
registration,  provided  they  contain  the  name,  and  contain  or  refer  to 
the  designation  of  the  person  on  whose  behalf  they  are  written,  and  are 
signed  by  the  person,  or  his  known  agent;  warrants  signed  by  firms, 
and  the  designation  "agent"  or  "agents,''  without  farther  designation, 
being  sufficient — S.  157.     See  Johnston  v.  Pettigrew,  3  Macph.,  974. 

5.  That  succession  duty  receipts  may  be  recorded  in  the  Registers 
of  Sasines;  and,  upon  being  so  recorded,  shall  disburden  the  lands  of 
the  succession  duty  for  which  the  receipts  are  granted — S.  165. 

6.  That  the  heir  of  line,  as  such,  shaU  no  longer  be  entitled  to  claim 
heirship  moveables — S.  174. 

7.  That  inhibitions  (for  which  a  short  form  is  provided,  sea  171,) 
shall  take  effect  from  the  date  of  the  letters,  only  where  a  notice  has 
been  recorded  in  the  (General  Register  of  Inhibitions^  and  the  letters 
and  execution  also  recorded  in  that  Register  within  twenty-one  days 
of  the  registration  of  the  notice;  that  in  all  other  cases  inhibitions 
shall  take  effect  only  from  the  registration  of  the  letters  of  inhibition 
and  the  execution  thereof;  and  that  inhibitions  shall  not  apply  to 
acqoirenda,  unless  in  the  case  of  an  heir  succeeding  under  an  inde- 
feasible title— Sa  170, 172. 

8.  That  lands  shall  not  be  rendered  litigious  by  any  summons  or 
adjudication  for  debt  or  in  security,  until  a  notice  in  the  form  given 
be  registered  in  the  Register  of  Adjudications — ^S.  173. 

9.  That  heritable  securities  shall  ''  form  moveable  estate,"  except 
where  conceived  in  favour  of  heirs  secluding  executors  and  qiu)ad 
fiscam,  but  shall  not  belong  to  a  husband  jure  mariH,  nor  to  a  wife 
jure  rdictae — S.  123,  etc 

10.  That  an  entry  granted  by  the  heir  of  the  last  entered  superior 
shall  be  good,  although  the  heir  himself  may  not  have  completed  a 
title  to  the  superiority — S.*  119. 

11.  That  females  may  act  as  instrumentary  witnesses,  S.  152;  and, 

12.  That  de  praesenti  words  of  conveyance  shall  no  longer  be 
necessary  in  mortis  causa  deeds — S.  15,  etc. 

To  some  of  these  provisions  there  can  be  no  objection,  although  a 
few,  perhaps,  hardly  go  far  enough  to  give  the  relief  intended,  or  to 
set  at  rest  the  questions  they  are  meant  to  settle.  For  instance,  is  it 
meant  by  the  provision  as  to  an  entry  by  the  heir  of  a  superior,  that 
an  entry  from  an  heir  possessing  on  apparency  shall  be  sufficient,  or 
must  the  granter  of  the  charter  or  writ  formally  take  upon  himself 
the  character  of  heir  by  service  Or  otherwise?  Again,  as  to  warrants 
of  registration,  why  should  the  immunity  from  challenge  be  limited  to 
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warrants  signed  by  the  known  agent  of  the  person?  It  would  be 
better  snrely  to  omit  the  "  known/'  and  leave  the  agent's  authority  to 
be  established  in  cases  where  it  may  be  called  in  question.  And  then 
the  provision  making  heritable  securities  moveable  estate,  though 
coupled  with  machinery  by  which,  when  that  is  wanted,  bonds  can  be 
made  heritable — which  wUl  meet  those  cases  now  and  again  occurriDg 
in  practice,  where  men,  for  family  reasons,  insist  upon  converting  their 
whole  estate  into  heritage — ^is  still  open  to  this  objection,  that  it  gives 
the  right  to  these  securities  to  executors  who  possess  none  of  the 
privileges  of  trustees — for  example,  the  power  of  acting  by  a  majori^ 
— and  may  thus  cause  considerable  inconvenience.  But  the  change 
itself  is  desirable;  and  what  is  wanted,  therefore,  is  some  additional 
provision  to  admit  of  its  being  easily  worked. 

The  prudence  of  the  proposed  change  as  to  instrumentary  witnesses 
is  by  no  means  clear.  Sometimes,  no  doubt,  it  is  inconvenient  that 
females  cannot  be  witnesses  to  the  execution  of  a  deed,  but  the  diffi- 
culty can  generally  be  got  over  at  the  expense  of  a  little  trouble;  and 
though  it  is  possible  that,  a  hundred  years  after  this,  when  the 
present  discussions  as  to  the  relations  of  the  sexes  and  women's  posi- 
tion shall  have  borne  their  fruits,  there  may  be  no  danger  in  maJdug 
the  proposed  change,  it  seems  for  the  present  to  be  premature.  Gene- 
rally, they  would  only  be  asked  to  witness  settlements  made  at  the  last 
moment,  and  quite  possibly  also — if  one  of  the  provisions  of  this  Bill 
should  become  law  in  its  present  shape — without  professional 
assistance.  Any  one  who  has  seen  how  ladies  think  and  fed 
at  liberty  to  act  in  such  matters,  must  hesitate  to  advocate  their  being 
made  competent  witnesses.  Upon  the  whole,  it  is  worth  considering 
whether  the  law  on  this  point  had  not  better  be  allowed  to  remain  as 
it  is,  or  rather  put  beyond  doubt,  by  a  declaration  that  females  shall 
not  be  competent  witnesses. 

The  most  important  change,  however,  proposed  by  this  BUI  is 
tmdoubtedly  the  provision  that  de  praesenti  words  of  conveyance  shall 
no  longer  be  necessary  in  mortis  causa  deeds.  It  seems  to  many  that 
the  effect  of  any  such  alteration  on  the  law  cannot  be  otherwise  than 
bad.  A  correspondent  thus  forcibly  sets  forth  what  we  understand  to 
be  by  no  means  an  uncommon  view  of  the  probable  results  of  the 
change,  and  one  for  which  a  good  deal  may  be  said.    He  says: — 

''At  present  there  is  a  definite  intelligible  rule  by  which  to  detetmine 
whether  a  mortis  causa  deed  carries,  or  does  not  carry,  heritage;  bat  the 
proposed  alteration  would  make  this  in  many  cases  a  matter  of  the  greatest 
uncertainty.  It  is  no  doubt  desirable  that  the  practice  of  conveyancing 
should  be  made  as  little  of  a  mystery  as  possible;  but  it  is  out  of  the 
question  to  suppose  that  every  man  can  be  his  own  conveyancer,  and  it 
seems  a  cruel  kindness  to  give  even  indirect  countenance  to  the  notion  that 
men  may  safely  make  their  own  settlements.  Even  when  they  take  pro- 
fessional assistance,  it  is  too  often  apparent  that  not  a  few  agents  are 
incapable  of  making  an  intelligent  use  of  the  Style-Book,  and  what  the 
result  may  be,  if  any  such  provision  as  that  now  proposed  becomes  law,  it 
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is  impossible  to  say.  One  effect  it  certainly  will  have,  and  that  will  be — 
to  increase  the  business  of  the  Court  of  Session.  It  is  proposed  to  con- 
sdtate  the  notary  the  Judge  in  the  first  instance  of  what  amounts  to  an 
intention  to  convey  lands;  and  it  is  not  venturing  much  to  say,  that  any 
such  provision  as  this  is  liable  to  be  greatly  abused  Wherever  there  is  the 
slightest  hope  of  success,  an  instrument  will  be  passed,  leaving  the  heir  to 
bring  an  action  of  reduction  or  declarator,  or  to  get  rid  of  an  unfounded  claim 
by  a  costly  compromise.  The  dread  with  which  men  have  come  to  regard 
an  action  in  the  Court  of  Session,  gives  any  one  in  the  position  of  defender  a 
tremendous  advantage;  and  agents — especially  country  agents — thoroughly 
appreciate  this  advantage,  and  use  it  most  effectively.  In  this  state  of 
matters,  any  provision  tending  to  raise  questions  which  can  be  settled  only 
ia  the  Supreme  Court  deserves  to  be  opposed,  and  I  believe  will  be  strongly 
objected  to  by  all  the  professional  bodies  who  may  have  the  Bill  under 
consideration.  Had  the  proposal  been  to  give  effect  to  deeds,  expressing 
only  an  intention  to  convey,  when  executed  abroad  or  out  of  Scotland,  there 
would  have  been  much  to  have  been  said  in  support  of  it.  As  it  is,  it  goes 
a  great  deal  too  far." 

We  do  not  entirely  concur  in  these  observations.  We  cannot, 
indeed,  say  that  the  case  on  the  other  side  is  perfectly  clear;  but  we 
think  that  the  innovation  is  not  so  serious  as  to  carry  with  it  the  con- 
sequences which  our  correspondent  dreads.  In  England,  lit  least,  an 
equal  latitude  exists  in  regard  to  the  language  that  may  be  used  in 
devises;  and  we  have  not  heard  that  one  branch  of  the  legal  profes- 
sion in  that  country  has  been  ruined  by  people  insisting  on  making 
their  own  wills,  or  that  another  has  been  enriched  by  the  undue 
amount  of  litigation  flowing  from  such  a  practice. 

The  schedules  stand  in  need  of  further  revision.  There  is  some 
needless  repetition  of  names,  and  a  good  many  points  likely  to  cause 
difficulties  in  practice  might  be  noticed.  It  is,  however,  impos- 
sible to  make  objections  of  this  kind  intelligible  without  taking  up 
more  space  than  we  can  afford.  But  as  an  example,  we  may  mention 
tbat  the  form  of  a  notarial  instrument  in  favour  of  a  general  disponee 
(schedule  L) — which  begins,  "At  there  was,  by  or  on  behalf  of 

A  B  of  Z,  presented  to  me,  notary  public" — might  be  greatly  improved 
by  simply  omitting  the  "  by  or  on  behalf  of  A  B  of  Z,"  and  by  show- 
ing how  a  connecting  series  of  titles,  and  the  nature  of  the  right 
acquired,  should  be  specified.  Many  agents  overlook  altogether  the 
direction  to  specify  the  nature  of  the  right  acquired,  contained  in  the 
Acts  at  present  in  force.  A  very  useful  addition  could  also  be  made 
to  the  schedule,  by  showing  how  the  instrument  should  proceed  where 
the  ancestor  has  sold  or  feued  parts  of  the  lands  with  which  he  was 
vested,  as  also  seems  to  be  a  difficulty  with  many  agents.  A  well- 
known  grammatical  error  in  the  form  of  the  same  deed  given  in  the 
Titles'  Act  of  1858,  has  still  been  retained.  That,  at  least,  should  be 
put  right 
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Digest  of  Cases  Decided  in  the  Supreme  Courts  of  Scotland  from 
1800  to  1867,  aiid,  on  appeal,  by  the  House  of  Lords,  from  1726 
to  1867,  Revised,  Consolidated,  and  Continued  to  1867,  By 
Andrew  Beatson  Bell  and  William  Lamond,  Advocates. 
Edinburgh:  T.  &  T.  Clark.    Part  IL 

We  did  not  intend  to  return  so  soon  to  this  new  edition  of  the  most 
indispensable  of  all  Scotch  law  books;  but  we  cannot  refrain  from 
giving  a  word  of  commendation  in  respect  of  the  promptitude  with 
which  the  editors  have  issued  this  second  part^  bringing  the  digest 
down  to  Compensation. 

Revue  HisUyrique^de  Droit  Frangais  et  Stranger.  Tome  Ume. 
Janvier-Fdvrier. 

This  number  deals  with  such  important  and  difficult  matters  as  the 
Judicial  Organisation,  Penal  Laws  and  Criminal  Procedure,  of  Ancient 
Egypt 

Songs  and  Verses:  Social  and  Scientific,  By  an  Old  Coktbibutob 
TO  Maga.    Wm.  Blackwood  &  Sons,  Edinburgh  and  London. 

Although  this  book  is  only  partially  legal  in  its  character,  we  cannot 
omit  to  notice  it  as  the  work  of  one  of  our  most  distinguished  lawyers, 
and  still  more,  as  that  of  a  contributor  to  this  journal  The  verses 
are,  in  many  instances,  alreiady  familiar  to  us,  and  some  have  begun 
to  occupy  a  place  alongsid6  of  the .  now  classic  strains  of  Outram. 
Those  which  relate  to  the  modem  scientific  speculations  of  Mr  Darwin, 
Mr  Mill,  and  others,  it  would  be  out  of  place  to  notice  here,  except 
that  Scotch  lawyers  have  certainly  a  class  feeling  which  will  be  well 
satisfied,  that  one  of  his  successors  should  so  gdlantly  vindicate  the 
right  of  Lord  Monboddo  to  be  considered  the  true  author  of  what  is 
unfairly  called  the  "Darwinian"  doctrine  of  the  origin  of  species. 
Every  Scotch  lawyer  is  bound  to  dispute  Mr  Darwin's  title  to  the 
invention  of  this  theory. 

The  thought  that  men  had  once  had  tails 

Caused  many  a  grin  full  broad,  O ! 
And  why  in  us  that  feature  f^k, 

Was  asked  of  old  Monboddo. 
He  showed  that,  sitting  on  the  rump, 

While  at  our  work  we  plod,  O I 
Would  wear  the  appendage  to  the  stump 

As  close  as  in  Monboddo. 

Alas  I  the  good  lord  little  knew, 

As  this  strange  ground  he  trod,  O! 
That  others  would  his  path  pursue, 

And  never  name  Monboddo! 
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Such  folks  sbould  have  their  tails  restored, 

And  thereon  feel  the  rod,  O ! 
For  haying  thus  the  fame  ignored 

That's  due  to  old  Monboddo. 

Though  Darwin  now  proclaim  the  law, 

And  spread  it  far  abroad,  O ! 
The  man  that  first  the  secret  Saw, 

Was  honesty  old  Monboddo. 

The  foUowing  treatise  on  Scotch  Matrimonial  Law  is  worthy  of  the 
attention  of  the  Times,  and  other  blundering  maligners  of  Scotch 
jurisprudence: — 


THE  TOUBIST's  MATRIMONIAL  GUIDE  THROUGH  SCOTLAND. 

Ye  tourists,  who  Scotland  would  enter. 

The  summer  or  autumn  to  pass, 
ril  tell  you  how  far  you  may  venture 

To  flirt  with  your  lad  or  your  lass; 
How  close  you  may  come  upon  marriage. 

Still  keeping  the  wind  of  Che  law,  * 
And  not  by  some  foolish  miscarriage 

Get  woo^d  and  married  an*  a\ 

Woo*d  and  married  an'  a'; 

Married  and  wod'd  an'  a'; 
And  not  hy  some  foolish  miscarriage 

Oet  vx>o^d  and  married  an'  a\  • 

This  maxim  itself  might  content  ye— • 

That  marriage  is  made  by  consent, 
Provided  it's  done  de  praesenti. 

And  marriage  is  really  what's  meant. 
Suppose  that  youug  Jocky  and  Jenny 

Say,  **  We  two  are  husband  and  wife;'' 
The  witnesses  needn't  be  many. 

They're  instantly  buckled  for  life. 

Wod'd  and  married  an'  a'; 

Married  and  woo'd  an'  a'; 
It  isn't  vrith  us  a  hard  thing 

To  get  woo'd  and  married  an'  a'. 

Suppose  the  man  only  has  spoken, 

Ine  woman  just  given  a  nod. 
They're  spliced  by  that  very  same  token 

liU  one  of  them's  \mder  the  sod. 
Though  words  would  be  bolder  and  blunter. 

The  want  of  them  isn't  a  flaw ; 
For  nutu  signisque  loquuntur 

Is  good  consistorial  law. 

Woo^d  and  married  an'  a'; 

Married  and  woo'd  an'  a'; 
A  wink  is  as  good  as  a  word 

To  get  woo'd  and  married  an^  a\ 
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If  people  are  drank  or  deliriouB, 

The  marriage  of  coarse  would  be  bad; 
Or  if  they're  not  sober  and  serious, 

But  acting  a  play  or  charade. 
It's  bad  if  it*8  only  a  cover 

For  cloaking  a  scandal  or  on, 
And  talking  a  landlady  over, 

To  let  the  folks  lodge  in  her  inn. 

Woo^d  and  married  arC  o'; 

Marri^  and  woc?d  arC  a'; 
It  i»iCi  the  mere  tue  of  words 

Makes  you  wo&d  and  married  an*  a\ 

Tou'd  better  keep  clear  of  love-letters. 

Or  write  them  with  caution  and  care; 
For  faith,  they  may  fasten  your  fetters, 

If  wearing  a  conjugal  air. 
Unless  you're  a  knowing  old  stager, 

Tis  here  you'll  most  likely  be  lost; 
As  a  certain  much-talked-about  major 

Had  very  near  found  to  his  cost. 

^  Woo^d  and  married  an*  a'; 
Married  and  wood  an*  a*; 
They  are  perilous  things,  pen  and  ink. 
To  get  wo&d  and  married  an*  a*, 

I  ought  now  to  tell  the  unwary. 

That  into  the  noose  they'll  be  led, 
By  giving  a  promise  to  marry. 

And  acting  as  if  they  were  wed. 
But  if,  when  the  promise  you're  plighting, 

To  keep  it  you  think  you'd  be  loathe, 
Just  see  that  it  isn't  in  writing. 

And  then  it  must  come  to  your  oath. 

Woo*d  and  married  an*  a*; 

Married  and  woo*d  an*  a*; 
Pve  shovm  yo%i,  a  dodge  to  avoid 

Being  woo^d  and  married  arC  a*, 

A  third  way  of  tying  the  tether. 

Which  sometimes  may  happen  to  suit. 
Is  living  a  ^ood  while  together, 

And  getting  a  married  repute. 
But  you,  who  are  here  as  a  stranger. 

And  don't  mean  to  stay  with  us  long, 
Are  little  exposed  to  that  danger; 

So  here  I  may  finish  my  song. 

Woo*d  ayid  married  an*  a'; 

Married  and  ivoo^d  an*  a*; 
YouWc  taught  now  to  seek  or  to  shun 

Being  woo*d  and  married  an*  a*. 


THE  MONTH.  283 


Findings  of  Fact  in  Sheriffs'  Interlocutors. — Some  doubt  has  been 
expressed  by  a  correspondent,  and  we  understand  that  similar  doubts 
have  been  felt  in  other  quarters  entitled  to  respect,  with  regard  to  the 
power  of  the  Court  of  Session  to  insist  on  the  observance  by  Sheriffs 
of  the  requirements  of  the  A.  of  S.,  Feb.  15,  1851,  "As  to  the  form 
of  judgments  to  be  pronounced  in  Inferior  Courts  in  cases  of  proof." 
In  Glasgow  Oas-Light  Company  v.  Glasgow  Working  Men's  Total 
Abstinence  Society,  July  11,  1866,  4  M*P.  1041,  the  Second  Division 
remitted  to  the  Sheriff  of  Lanarkshire  to  pronounce  an  Interlocutor 
in  the  form  prescribed  by  the  A.  of  S.;  and  the  First  Division,  in 
Sdby  v.  Baidry,  Nov.  29,  1867,  ante  p.  39,  animadverted  on  the 
omission  of  the  Sheriff  to  make  findings  of  fact,  and  intimated  their 
intention  of  enforcing  the  rule  in  future,  being  moved  to  overlook  its 
riolation  in  that  case  only  by  the  great  hardship  it  would  cause  to 
the  parties.  Now,  it  is  said  that  in  passing  this  A  of  S.  the  Court 
exce^ed  its  power,  the  preamble  referring  only  to  s.  40  of  the  Judi- 
cature Act  1825,  and  a  32  of  the  Act  of  1850,  by  neither  of  which 
it  is  warranted.  The  former  Act  requires  the  Court  of  Session,  in 
advocations  and  suspensions,  to  make  separate  findings  on  matters  of 
&ct,  which  shall  he  final,  and  "have  the  force  and  effect  of  a  special 
verdict  of  a  jury,"  and  the  latter,  by  enabling  an  advocator  to  leap 
over  the  Lord  Ordinary,  imposed  upon  the  Court  itself  the  labour  of 
disentangling  the  fact  and  law  without  the  aid  of  any  inferior  Judge.* 
It  is  further  said,  that  if  the  Act  of  Sederunt  was  competently  made, 
it  was,  by  implication,  repealed  by  the  Sheriff  Court  Act  of  1853, 
which  merely  requires  the  Sheriff  to  state  the  reasons  of  his  judgment 
in  the  Interlocutor  or  a  Note,  and  that  until  lately  this  was  the  under- 
standing of  the  Sheriffs  and  the  profession,  as  is  demonstrated  by  the 
omission  of  the  A.  of  S.,  Feb.  15,  1851,  in  the  third  edition  of 
M'Glashan's  Sheriff  Court  Practice,  published  since  its  enactment.-)* 
We  have  stated  the  arguments  of  the  malcontents  briefly,  but  as  fairly 
as  we  can;  but  we  do  not  think  that  they  have  quite  made  out  their 
case.  No  doubt  the  ordinary  notion  of  an  A  of  S.  is  that  it  relates 
to  forms  of  process  in  the  Court  itself,  and  ought  not  to  be  made  to 
ttffect  the  forms  of  a  different  though  inferior  court;  but  in  practice, 
even  since  th^  Court  has  ceased  to  assert  the  large  prerogative  which 
it  claimed  in  earlier  times,  it  has  encroached  further  on  the  province 
of  inferior  courts  than  it  did  in  the  present  instance.  Take  for 
example  the  A  of  S.,  1756,  as  to  removings,  and  see  as  to  the  power 

*  Hie  Court  had  previoiuly  required  the  Lord  Ordinary  to  relie?e  it  of  this  doty, 
Baidd»r  v.  M'QiUirray,  Jan  25,  1831,  9  8.  830;  and  by  A.  of  S.,  11th  July,  1828, 
■•  7,  the  mle  was  ezprenly  applied  to  the  Lord  Ordinary  on  the  BiUs  refuBing  a  sas- 
peaaion  of  a  judgment  on  proof  by  an  Inferior  Court. 

t  It  ia  alao  omitted  in  the  edition  published  the  other  day,  although  referred  to  In 
^  print  of  the  Act  in  the  Appendix. 
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of  the  Court  generally  in  this  respect,  Ersh,  L,  1,  43;  Pref,  to  Ads 
of  Sederunt  from  1632  to  1553  (prepared  under  the  direction  of 
Lord  President  Campbell),  p.  x;  Beveridge's  Forms  of  Process,  21 
sq.,  98.  But  all  such  general  considerations  are  unnecessary,  the 
Court  being  expressly  authorised  and  required  by  the  6  Geo.  IV.,  c 
120,  s.  50,  "to  make  such  regulations  and  orders  relative  to  the  forms 
of  proceeding  in  the  inferior  courts  as  may  be  best  calculated  to  carry 
into  execution  the  purposes  of  this  Act,"  and  to  alter  and  amend 
such  rules  from  time  to  time.  The  only  question,  therefore,  is 
whether  the  A.  of  S.  in  question  was  not  repealed  by  the  Sheriff  Court 
Act  1853,  and  we  confess  that  we  do  not  see  any  reason  to  suppose 
that  the  Legislature  intended  to  alter  a  provision  which,  with  all 
deference  to  the  learned  objectors,  we  think  salutary  and  expedient 

English  and  Scotch  County  Courts, — In  these  times  of  comparisons 
between  the  Scotch  and  English  judicial  systems,  any  glimpse  into  the 
actual  working  of  either  is  useful.  That  the  jurisdiction  of  the  Eng- 
lish County  Courts  in  actions  of  debt  is  limited  to  <£^50  is  well  enough 
known,  but  that  in  practice  they  are  occupied  with  the  decision  of 
causes  of  the  very  lowest  value  is  not  so  well  known.  Any  English 
county  newspaper  will  show  the  actual  work  of  those  Courts,  and  one 
Court  would  probably  be  as  good  for  our  purpose  as  another.  But 
as  a  selection  must  be  made,  let  us  take  the  circuit  which  has  the  good 
fortune  to  include  the  enlightened  burgh  of  Thetford.  The  Norfolk 
News,  which  reports  the  doings  of  the  Cotmty  Court  Judge  for  that 
Circuit  seems  a  reliable  authority;  and  from  its  number  of  28th  March 
last^  we  make  the  following  abstract  of  a  week's  work: — 

Norwich,  Monday,  March  23. — (1.)  Action  for  78  6d,  price  of  milk.  Defen- 
dant failed  to  appear.    Order  for  immediate  payment. 

(2.)  Action  for  Is  3d,  value  of  beef.  Plaintiff  alleged  that  he  had  sent  7  lbs. 
of  beef  to  be  baked  by  the  defendant,  and  that  he  got  back  only  4  lbs.  Afler 
proof,  plaintiff  non-suited  with  costs. 

(3.)  Action  for  £\  156,  value  of  saddle  and  bridle  aUeged  to  be  unlawfolly 
detained.  On  calling,  the  legal  gentlemen  announced  that  the  case  had  been 
arranged. 

Norwich,  Tuesday,  March  24. — (1.)  Action  for  £6  IGs  for  seTeral  items  on 
an  account  stated.  Three  items,  amounting  together  to  £3  58,  were  objected  to 
by  the  defendant,  and  the  remainder  admitted.  After  proof,  judgment  given 
for  the  admitted  sum. 

(2.)  Action  for  148  9d,  price  of  collars  and  shirt  fronts.  Defendant  paid 
28  3d  into  Court,  and  pleaded  that  he  had  paid  the  biUance  to  the  plaintiff's 
son.    After  proof,  judgment  for  plaintiff. 

(3.)  Action  for  Jl2  98  for  advertising.  The  account  was  admitted,  the  qnes- 
tion  between  the  parties  being  the  amount  of  discount.  The  defendant  claimed 
25  per  cent.,  and  paid  the  account,  less  that  amount,  into  Court.  After  a  proof 
as  to  the  usual  rate  of  discount,  the  Court  awarded  the  plaintiff  £1  more  than 
the  admitted  sum. 

(4  and  5.)  Two  bankrupts,  the  amount  of  whose  debts  were  respectively  iSO 
9s  6d  and  £99  Ss  lOd,  passed  their  examinations  unopposed. 

Norwich,  Wednesday,  March  25. — Action  for  £4  78  8d  for  goods  suppli^* 
After  proof,  the  plaintiff  obtained  judgment  with  costs. 

**  Some  adyonmed  judgment  summonses  engaged  the  attention  of  the  Court 
during  the  remainder  of  to*day'8  short  sitting.'' 
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North  WatihAm,  Thnnday,  March  26. — Action  for  138  for  work  done.  The 
defendant  pleaded  *^  infancy,"  and  that  he  was  not  indebted.  After  proof, 
judgment  for  plaintiff,  payment  to  be  by  instalments  of  58  a  month. 

The  newspaper  here  concludes  the  reports  we  have  condensed.  On 
the  remaining  two  days  of  the  week,  we  are  left  to  presume  that  the 
learned  Judge  enjoyed  the  leisure  he  deserved  after  such  important 
labours.*  From  the  extreme  triviality  of  some  of  the  cases  reported, 
it  can  hardly  be  imagined  that  anything  less  worthy  of  reporting  had 
occupied  the  attention  of  the  Court  on  the  days  on  which  it  sat; 
but  even  after  making  every  allowance  for  those  cases  only  having  been 
reported  which  would  be  interesting  to  the  newspaper  reader,  the 
idea  we  get  of  the  way  in  which  the  English  County  Court  Judges 
pass  their  time  is  not  impressing.  The  specimen  we  have  happened 
to  take  must  be  a  fair  enough  one.  Other  numbers  of  the  Norfolk 
newspaper  are  before  us,  but  each  week  chronicles  equally  small  beer. 
And  there  is  better  proof  that  the  specimen  is  not  unfair  ia  the 
English  Judicial  Statistics,  where  the  average  value  of  all  the  actions 
raised  in  the  English  County  Courts  for  1866  is  given  atx£^2  7s.i-  The 
Equity  Jurisdiction  and  the  new  County  Court  Acts  appear  to  have 
produced  no  work  for  the  'week  in  question. 

Comparing  this  state  of  matters  with  what  occurs  in  Scotland,  it 
will  be  found  from  the  1863  Beturns,  that  the  average  value  of  the 
actions  raised  in  the  Small  Debt  Court  is  nearly  £4i,l  so  that  the 
average  cause  tried  summarily  by  the  resident  Sheriffs  is,  not- 
withstanding the  limit  of  their  jurisdiction  being  <f  12  in  place  of 
£50,  not  very  far  from  twice  as  large  as  that  of  their  English  brethren. 
The  explanation  of  the  difference  is  not  to  be  found  in  any  notion 
that  the  Scotch  Courts  are  too  expensive  to  admit  of  small  actions 
On  the  contrary,  the  fees  in  the  Small  Debt  Court  are  smaller  than 
those  of  the  County  Courts.  The  truth  is — and  it  is  one  that  should 
be  recollected  when  comparing  the  proportion  of  actions  to  population 
in  England  and  Scotland — that  the  Englishman,  though  not  nearly 
so  persistent,  is  much  fonder  of  having  his  case  tried  than  our  cautious 
countrymen  are,  and  that  a  class  of  cases  is  accordingly  tried  in  England 
which  in  Scotland  would  certainly  be  arranged.  The  very  newspaper 
reports  show  the  litigious  spirit  The  Norfolk  News,  for  example, 
devotes  two  columns  of  the  size  of  the  Times,  and  in  close  print,  to 
the  cases  quoted  above,  while  we  doubt  if  any  Scotch  newspaper  would 
have  found  it  worth  while  to  give  more  than  a  paragraph  to  all  of 
them  put  together.  It  is  true,  moreover,  of  all  the  English  Courts. 
Any  one  who  has  ever  happened  to  spend  a  day  at  Guildhall,  cannot 

*  The  County  Court  Judges  do  not  sit  daily,  or  anything  like  it.  .In  1866,  the 
greatest  number  of  days  of  sitting  by  any  Judge,  was  267 ;  the  lowest,  91 ;  and  the 
average,  183.  The  Judges  do  notUng  except  at  sittings. — [Englith  Judicial  Suuiitia 
for  1886,  Fart  H.,  p.  z.) 

t  EngliMk  Judicial  StatiUia  for  1866,  Part  II.,  p.  zi.  In  1865,  the  average  was 
£2  7i  2d. 

X  The  exact  sum,  cakolated  as  closely  as  the  returns  permit,  is  £3  19s  3d.  The 
STsrsge  value  of  actions  in  the  Sheriflb*  (Minary  Court,  is  considerably  over  £100. 
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have  failed  to  observe  the  small  value  of  the  bulk  of  the  actions  that 
are  tried,  and  that  most  of  the  cases  are  of  the  kind  that  would  be 
tried  before  a  Sheriff  at  home.  And  when  such  is  the  class  of  cases 
before  the  Supreme  Courts,  an  idea  may  be  got  of  what  can  be  left  for 
the  County  Courts  of  which  even  the  Recorders  speak  patronisingly. 
But  if  the  English  County  Court  Judge  has  not  to  boast  of  the  import- 
ance of  his  work,  he  has  consolations  to  which  his  Scottish  brediren 
remain  strangers.  Mr  Childers'  return  states  that  the  gentleman 
appointed  to  the  Norwich  Circuit,  of  whose  occupations  we  trust  we 
have  been  speaking  with  becoming  respect,  receives  £1500  of  salary, 
and  jP330  of  allowance  for  expenses — in  all,  <f  1830  a-year.  In 
Scotland,  it  seems  to  be  considered  better  to  entrust  far  more  exten- 
sive powers  to  a  superfluity  of  Judges  maintained  in  positions  as  near 
to  genteel  indigence,  as  lawyers,  competent  or  the  reverse,  can  be 
induced  to  accept 

Evidence  in  Sheriff  Courts. — It  is  often  said  that  the  practice  of 
Sheriff  Courts  in  matters  of  evidence  is  very  loose ;  but  we  did  not 
expect  to  find  so  striking  an  instance  of  this  as  is  presented  in  the 
Glasgow  case  of  Dunn  v.  Short,  reported  in  our  present  number.  It 
was  an  action  of  damages  for  breach  of  promise  of  marriage,  in  which 
the  pursuer  founded  on  letters  which  were  not  admitted.  Both  the 
Sheriff  and  the  Sheriff-Substitute  held  that,  in  attempting  to  prove 
these  letters,  the  pursuer  was  not  entitled  to  ask  a  witness  whether 
the  defender  had  told  him  (the  witness)  that  there  had  been  a  cor- 
respondence between  the  pursuer  and  him.  The  ground  of  judgment 
assigned  shows  a  curious  confusion.  The  Sheriff  said  that  because  the 
defender  himself  was  not  admissible  as  a  witness,  his  statements  could 
not  be  proved  by  secondary  evidence.  It  is  quite  true  that  hearsay  of 
a  deceased  third  party  is  excluded,  if  he  was  inadmissible  as  a  witness 
when  he  made  the  statement  But  this  is  probably  the  first  time  that 
it  has  been  decided  in  Scotland,  by  any  Judge,  that  statements  made 
by  a  party  to  a  cause  to  his  own  prejudice,  may  not  be  proved  against 
him.  (Cases  in  Dickson,  s.  1443.)  The  reservation  in  16  and  17 
Vict,  c.  20,  s.  4,  has  nothing  to  do  with  this  point;  for  extra-judicial 
admissions  by  the  defender,  in  all  consistorial  cases  as  much  as  in 
ordinary  cases,  were  admitted  to  proof  before  the  late  changes  in  the 
law  of  evidence,  as  well  as  since  its  enactment  A  miscarriage  such 
as  this  does  not  often  occur,  we  believe,  in  any  Sheriff  Court;  but  we 
do  not  think  that  the  fault,  if  any,  rests  with  the  Judges  alone  who 
gave  the  decisions.  We  hear  a  great  deal  of  the  amount  of  work 
which  the  Glasgow  Sheriffs  have  to  get  through,  and  though  we  can- 
not but  think  that  the  accounts  of  their  gigantic  labours  are  somewhat 
exaggerated,  pressure  of  work  may  be  allowed  to  palliate  even  so 
strange  a  blunder  as  this.  The  case  is  one  of  the  many  illustrations 
which  are  constantly  occurring  of  the  truth  of  at  least  three  things  to 
which  we  have  frequently  adverted — ^namely,  that  under  the  most  fav- 
ourable conditions,  our  local  Courts,  as  now  constituted,  can  never  he 
better  than  a  comparatively  rude  machinery  for  the  administration  of 


COBBESPONDENCE.  287 

justice;  that  therefore  a  party  should  be  entitled  to  a  case,  for  the 
purpose  of  testing  the  Sherifl*'s  law  in  the  Supreme  Court,  in  those 
cases  in  which  he  is  now  final ;  and,  lastly,  that  it  is  impossible  for  solici- 
tors engaged  in  general  business,  however  acute  and  able  they  may  be, 
to  give  that  assistance  to  the  Court  which  one  who  makes  advocacy 
his  only  business  should  always  be  able  to  render.  The  occurrence  of 
such  a  slip  would  have  been  impossible  in  a  case  before  the  Court  of 
Session;  not  only  because  the  Judges  of  that  Court  are  themselves 
familiar  with  the  rules  of  evidence,  but  because  the  question  would 
have  been  presented  to  the  Court  by  men  who  have  made  that  part  of 
the  law  a  special  study.  No  more  useful  illustrations  could  have  been 
furnished  of  the  importance  of  having  a  separation  between  counsel 
and  agents,  than  this  case  and  that  of  the  Iw/perial  Insurance  Co.  v. 
Caledonian  Ry.  Co.,  reported  ante,  p.  253.  The  error  of  the  SherifT- 
Substitnte  in  the  latter  case,  though  not  an  unnatural  one,  would  not 
have  been  committed  had  the  familiar  principle  of  our  own  law — ^that 
in  such  cases  as  the  one  in  question  a  fair  inference  of  fault  arises  from 
the  very  feet  of  the  accident  itself  (see  e.g.,  Macaulay  v.  Buist  &  Co., 
Dec.  9, 1846,  9  D.,  245) — ^been  pointed  out  to  the  Judge.  A  more 
careful  examination  of  the  English  cases,  so  often  mis-read  by  lawyers 
trained  in  a  different  system,  afterwards  led  the  same  learned  Sheriff 
to  apprehend  the  true  doctrine.  But  a  slight  knowledge  of  Scotch  law 
principles  would  have  led  quite  simply  to  the  same  result,  and  per- 
haps, indeed,  would  have  taught  the  defenders  to  supply  the  defect  in 
proof  which  ultimately  led  to  their  defeat 

General  Council  of  Procurators  in  Scotland. — A  diet  of  examination  of  appli- 
cants for  admission  as  Procurators  before  the  Sheriff  Courts  was  held  by  the 
Examiners  of  the  General  Council,  within  the  Faculty  Hall,  St  George's  Place, 
Glasgow,  on  the  2d  and  3d  ApriL  The  following  were  found  duly  qualified  for 
admission,  viz. : — ^Messrs  Thomas  Littlejohn,  Donald  Mackintosh,  and  Kobert 
B.  NicoU,  Forfarshire;  William  MTavish,  Inverness-shire;  Lyall  Keid,  Lanark- 
shire; James  Grant,  Boss-shire;  John  Olirer  and  Robert  Pardom,  Hawick, 
Boxborghahire. 


POPULAR  MANIFESTATIONS  IN  COURTS. 

Sib, — The  present  age  is  pre-eminently  sensationaL  The  bulky  and  solid 
reading  of  former  days  is  discarded  for  the  sketchy  and  racy  periodical  and 
pamphlet.  Negro  melodies,  with  bone  accompaniments,  have  thrust  out 
the  harmonies  of  the  ancient  masters.  The  paintings  of  olden  times  are 
snperaeded  by  fanny  cartoons  and  caricatures  of  passing  events.  The  tragic 
and  comic  muses,  which  spell-bound  our  fathers,  put  their  children  asleep; 
and  the  pantomime  and  the  melo-drama  are  required  to  excite. '  Even  the  pulpit 
is  not  exempt  from  the  popular  craving.  It  is  the  sensational  orator,  rather 
than  the  somid  and  solid  preacher,  who  attracts  the  multitude. 

Unfortmiately  for  the  purity  of  Justice,  her  temple  also  is  now  invaded 
and  polluted  by  this  tide  of  popular  excitement    Of  late  years  it  is  painful 
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to  read  the  reports  of  proceedings  in  our  courts  of  justice,  both  civil  and 
criminal,  during  the  examination  of  witnesses.  Even  in  trials  for  murder, 
where  a  fellow-being  is  in  peril  of  his  life,  the  evidence  of  the  witnesses  is 
interlarded  with  the  parentheses,  (sensation) — (great  sensation) — (a  laugh) 
— (loud  laughter) — (applause) — (hisses) — (the  witness  left  the  box  amidst 
applause  from  the  galleries).  This  assuredly  is  bad  enough,  but  what  can 
be  said  in  palliation  of  the  now  very  common  appendage  to  the  orations  of 
counsel?  ''The  prisoner's  counsel  concluded  amidst  loud  applause,  which 
was  aUempUd  to  be  checked  by  the  officers  of  court."  The  evil  is  creep- 
ing upward.  There  is  more  than  one  recent  instance  of  the  judge's  charge 
to  the  jury  receiving  the  same  popular  ovation.  In  like  manner,  in  cases 
of  popular  interest,  the  verdict  of  the  jury  is  received  with  loud  plaudits 
when  it  accords  with  what  is  supposed  to  be  popular  rights.  Of  coarse,  if 
the  right  is  conceded  to  the  galleries  to  approve  by  applause,  the  corre- 
spond^g  right  to  censure  by  sibilation  must  be  accorded.  Indeed,  there 
have  been  recent  approaches  to  this,  by  mixed  sounds  proceeding  firom  a 
divided  audience. 

This  is  a  matter  of  serious  import,  and  demanding  prompt  and  decisive 
action.  Baron  Hume  is  very  clear  in  his  exposition  of  the  law  on  this 
matter : — 


(( 


Every  judge,  of  whatever  degree,  has  power  to  punish,  summarily  and  of  his  own 
motion,  ail  suoh  disorders  or  misdemeanors  committed  in  Court  during  the  progress  of 
R  trial,  as  are  a  disturbance  of  the  judge  in  the  course  of  his  functious,  or  a  violation  of 
that  deference  which  ought  to  be  shown  towards  him  when  proceeding  in  his  office. 
The  hindrance,  therefore,  or  molestation  of  the  officers  of  court  in  their  duty — the  use 
of  threatening  or  contumelious  speech  or  gesture  there,  with  relation  to  the  judge  or  the 
trial— any  open  exprenion  of  eeniure  or  approbation  of  the  proeeedinge  of  the  jndtfe  or 
the  jury  f  at  by  exclamation  or  otherwite;  nay,  the  wilftd  and  repeated  breaking  of  tiUmee 
in  court — all  these  are  examples  of  this  sort  of  petulant  contempt,  for  which  the  magis- 
trate may  reprove  the  delinquent,  of  his  own  knowledge  and  upon  the  spot." — Vol.  II., 
page  138. 

An  ancient  Act  of  Sederunt  (2l8t  Feb.,  1663)  very  graphically  sets  forth 
the  grave  nature  of  the  evil : — 

**  The  Lords  of  His  Majesty's  Council  and  Session,  considering  how  necessary  it  is  for 
the  advancement  and  honour  of  His  Majesty's  service  that  the  judicatories  entrusted 
by  him,  in  the  principal  administration  of  justice  to  his  people,  be  attended  in  all  their 
meetings  with  due  decency  and  respect  from  all  his  good  subjects,  and  that  rude, 
disorderly,  and  barbarous  carriage  of  some  servants  attending  the  College  of  Justice, 
and  others  joining  with  them  on  the  last  day  of  the  Session,  is  dishonourable  to  the 
authority  of  the  Court,  unsuitable  to  the  gravity  becoming  parties  relating  thereunto, 
and  unbeseeming  the  civility  fit  for  such  a  phicet" 

If  such  conduct  as  has  now  become  general  is  not  put  down  with  energy 
the  consequences  must  be  disastrous.  If  witnesses,  judges,  and  jurors  are 
thus  to  be  commended  or  condemned  by  the  fickle  public,  ignorant  of  the 
true  facts  of  the  case  and  its  real  issue,  there  will  be*  an  end  of  the  boasted 
protection  of  witnesses,  and  the  independence  of  the  judicial  functionaries. 
Justice  is  symbolised  as  blind,  but  she  has  never  been  supposed  to  be  deaf. 
Her  balance  has  been  imagined  to  be  steadily  held,  undisturbed  by  the 
breath  of  popular  influences.  It  will  not  arrest  the  growing  evil  that  the 
judge  occasionally  shakes  his  wig,  or  imploringly  lifts  his  hand,  or  that  a 
raacer  meekly,  and  rather  encouragingly,  but  unmusically,  sings  out, 
"  S-i-i-1-e-n-c-e."  An  age  has  not  run  its  course  since,  for  a  similar  popular 
demonstration,  the  judges  on  Circuit  at  Glasgow  had  the  body  of  the 
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C<Hirt  House  instantly  cleared  by  military.  Once  and  again  have  jadges 
in  both  parts  of  the  island  ordered  their  officers  to  take  into  custody  any 
one  who  was  seen  or  heard  disturbing  the  court  in  the  administration  of 
justice.  Mere  expostulations  will  no  longer  suffice.  The  public  must  be 
taught  that  courts  of  justice  are  instituted,  not  to  afford  amusement^  but 
to  uphold  the  majesty  of  the  law,  and  calmly  to  administer  equal  justice 
between  man  and  man.  The  public  are  admitted  as  silent  auditors,  more 
as  a  privilege  than  as  a  right,  and  in  certain  delicate  cases  they  are  alto- 
gether excluded.  The  solemn  duties  of  witnesses,  judges,  and  jurymen 
ought  not  to  be  supervised  and  controlled  by  the  galleries.  That  would 
speedily  reduce  the  courts  of  this  country  to  a  level  with  the  inferior 
courts  of  other  lands,  where  the  judge  hears  a  cause  whilst  smoking  his 
pipe  and  sipping  sherry  cobbler,  and  where  a  party  dissatisfied  with  a 
decision,  appeals  to  the  revolver  or  the  bowie-knife.  As  soon  as  the 
general  public  feel' that  they  have  obtained  sovereignty  over  the  administra- 
tion of  justice,  the  road  is  opened  for  dispatch  by  Ljmch  Law.  If  the 
populace  can  thus  control  the  courts  of  justice,  it  is  but  one  step  further 
to  have  them  supeneded,  and  to  transfer  to  King  Mob  the  whole  admini- 
stration, judicial  as  well  as  executive,  both  of  ci^  and  criminal  law. 

Lex  Indiqkanb. 


JUSTICE  OF  PEACE  COURT. 


SiK, — ^When  one  has  to  become  the  trumpeter  of  his  own  alleged  good 
qualities,  there  is  room  to  doubt  the  reality  of  these.  Your  correspondent 
"J,"  with  assurance  worthy  of  a  better  cause,  came  forward  in  your 
March  number  to  assert  and  defend  the  benefits  and  blessings  of  the 
Justice  of  Peace  Small  Debt  Court.  His  wisdom  was  at  fault  in  this,  and 
if  worthy  of  praise,  it  would  have  been  better  to  have  left  its  utterance  to 
others.  Unfortunately  for  "  J,"  his  being  an  "acting  depute  J. P.  Clerk," 
and  a  most  materially  interested  party  in  upholding  the  J.  P.  Court,  not 
only  derogates  from  the  value  of  his  opinion,  but  causes  it  to  smack  some- 
vrhat  of  the  wish  to  maintain  what  to  him  m«iy  be  advantageous,  but,  in 
the  main,  is  a  vicious  systeuL  At  the  end  of  his  second  par<igraph  he 
says,  "  the  latter  (i,e,,  the  J.P.  Courts)  are  as  much  esteemed  by  the  public, 
according  to  my  experience,  as  the  former,"  ie.,  the  Sheriff  Courts. 

I  think  that  is  a  very  important  admisaon.  Among  certain  classes,  e.g.^ 
petty  shopkeepers  and  parties  having  questionable  claims,  the  J.P.  Courts, 
being  convenient  for  ignorance  in  law  and  carelessness  in  investigation,  are 
"much  esteemed."  All  who  have  any  practical  knowledge  of  the  working 
of  the  J.P.  Court  well  know  the  justice,  aye,  and  injustice,  there  dispensed. 
"Jastices*  justice,"  is  more  proverbial  than  flattering.  But  Justices  are 
hardly  responsible  for  this,  for  they  are  scarcely  left  to  form  their  own 
opinion.  They  are  ''advised"  by  their  Clerk,  whose  interest  is  antago* 
nistic  to  impartiality.  His  interest  is  to  attract  parties  to  his  Court,  and 
thereby  increase  his  fees,  which  is  apt  to  induce  him  to  become  special 
pleader.  Pursuers  soon  discover  that  the  chances  are  in  their  favour,  and 
that  they  have  a  friend  in  Court  The  J.P.  Clerk  endeavours  to  make  his 
Court  popular.  Of  course  this  popularity  is  with  parties  suing,  but  how 
Badly  it  is  the  reverse  with  defenders ! 

VOL,  XU.,  KO.  CXXXVn. — MAY,  1868.  T 
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To  extend  the  J.P.  Coaxi  jarisdiction  to  £12  is  simply  to  aggravate  the 
evil,  and  the  proposal  is  too  monstroos  to  deserve  further  notice. 

On  the  whole,  the  J.P.  Conrt,  as  it  exists,  is  pernicious.  I  refer  to  the 
entire  jurisdiction.  The  Small  Debt  Court  is  a  scandal,  and  its  superior 
jurisdiction  (if  it  may  be  so  called)  is  not  much  better.  Your  correspon- 
dent in  the  February  number  very  succinctly  pointed  out  the  evils  of  the 
J.P.  Small  Debt  Court,  to  which  attention  should  be  again  directed. 

In  the  other  branch  of  that  Court  it  cannot  fail  to  have  been  observed 
that  party  and  local  feeling,  and,  unfortunately,  even  favour,  too  much 
predominate  over  and  above  the  blessed  ignorance  which  is  inherent  in 
dilettante  judges.  Cases  are  brought  before  that  Court  which  would  not 
be  tolerated  before  a  legally  trained  tribunal,  and  all  because  it  is  not  very 
difficult  to  get  Justices  whose  wisdom  is  not  their  best  qualification,  or  even 
to  get  Justices  who  know  too  much  of  the  case  beforehand  to  permit 
them  to  adjudicate  on  it  impartially,  or  to  get  others  to  sit  in  judgment 
who  are  too  easily  made  to  swallow  things  through  the  weight  of  personal 
authority. 

I  have  pointed  out  some  of  the  defects  of  the  J.P.  Courts  and  the 
question  arises,  should  that  system  be  abolished,  and  the  Justices  deprived 
of  the  pleasure  of  playing  at  Judges)  I  think  the  J.P.  Court  is 
capable  of  being  made  a  good  and  valuable  auxiliary,  as  well  as  substitute 
at  times,  for  the  Sheriff  Court.  But  it  requires  to  be  remodelled,  and  no 
great  difficulty  appears  to  lie  in  the  way  of  curing  the  present  system  of 
its  vices,  and  making  the  Court  truly  an  advantageous  substitute  and 
assistant. 

One  of  the  first  essentials  to  this  is  the  appointment  of  a  legal  assessor, 
and  not  to  leave  the  Justices,  for  their  legal  advice  and  guidance,  to  the 
caprice  of  a  biassed  Clerk.  If  the  Justices  had  the  assistance  of  a  dis- 
interested, legally-educated  assessor  to  guide  them  in  the  legal  and  technical 
points  of  cases,  their  decisions  would  be  cured  of  many  of  the  absurdities 
at  present  committed,  the  dignity  of  the  Court  would  be  raised,  and  it 
would  be  preserved  from  being  the  resort  of  desperate,  and,  it  is  melan- 
choly to  say,  iniquitous  cases  which  find  their  way  before  it  Such  an 
assessor  is  not  a  novelty,  as  witness  the  appointment  to  magistrates. 

_^  K. 

NOTARIES    PUBLIC. 

Sir, — Several  letters  having  appeared  in  your  Journal  as  to  reforms  in  the 
Supreme  and  Sheriff  Courts,  I  venture  to  call  your  attention  to  a  grievance 
under  which  Procurators  suffer,  in  the  hope  that  the  Lord  Advocate  or  the 
General  Council  of  Procurators,  will  take  steps  to  remedy  the  same. 

The  Acts  1540,  c.  76,  and  1587,  c.  45,  and  A.S.  Slst  Dec,  1595, 
and  30th  July,  1691,  regulate  the  admission  of  Notaries  Public.  The  candidate, 
according  to  the  present  form,  applies  to  the  Clerk  to  the  admission  of  notarieei, 
who  presents  a  petition  for  him  to  the  Court  of  Session  for  admission,  which  is 
remitted  to  the  £xaminatf)r8  of  notaries,  who  examine  him  and  report.  If  the 
report  be  favourable  the  Court  admits  the  petitioner,  and  remits  to  the  Lord 
Ordinary  to  administer  the  oaths. 

In  the  case  of  a  person  who  has  not  been  admitted  a  Procurator,  all  this  is 
quite  right  and  necessary.  What  is  complained  of  is  the  loss  of  time,  trouble, 
and  expense  to  which  Procurators  are  subjected  in  going  to  Edinburgh,  aad 
remaining  there  till  after  examination,  and  remit  to  the  Lord .  Ordinary,  faaviog 
already  undergone  an  examination  before  admission,  before  the  passing  of  the 
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Act  of  1865,  by  tbe  Sheriff •Sabstitnte  or  Ezammatora  appointed  by  bim,  and 
nnoe  then  by  Rzaminators  appointed  by  the  Greneral  Council.  The  above  Acta 
were  paased  to  prevent  aach  as  had  not  a  sufficient  knowledge  of  law  from  exe- 
eating  the  office.  The  Act  of  King  James  narrates  **  that  many  notaries  being 
admitted  upon  slender  trial  are  for  the  most  part  ignorant  of  the  common  course 
of  law,  form,  and  practice,  etc.,  not  knowing  what  may  stand  in  law  and  what 
not."  Examination  was  therefore  very  necessary;  but  seeing  that  the  qualifica- 
tions and  standing  of  Procurators  are  very  much  improved,  and  that  they  have 
to  undergo  before  admission  as  such  an  examination  at  least  as  extensive  and 
searching  as  is  necessary  for  the  office  of  notary,  I  think  efforts  should  now  be 
made  to  get  an  A.S.  passed,  or,  if  necessary,  a  clause  inserted  in  the  Court  of 
Stvion  Bill  that  the  production  of  the  extract  admission  of  a  W.S.,  S.S.C.,  or 
Procurator,  along  with  the  petition,  should  be  sufficient  evidence  of  qualification, 
and  that  the  petitioner  be  admitted  on  emitting  the  usual  oaths. 

A  Procurator  of  three  years'  standing  may  be  appointed  a  Sheriff-Substitute 
without  undergoing  any  examination,  and  surely  he  might  also  be  admitted  a  N.P. 

Various  considerations  might  be  urged  in  support  of  the  above  view.  (I)  The 
valuable  time  of  the  Ezaminators  is  unnecessarily  taken  up.  The  examination 
of  parties  who  have  not  been  admitted  a  W.S.,  S.S.C.,  or  Procurator,  is  all  that 
ought  to  be  expected  of  them;  (2)  Since  the  abolition  of  giving  of  Saaine,  etc., 
the  principal  notarial  business  in  provincial  towns  is  noting  of  bills,  and  this 
barely  yields  interest  upon  the  fees  and  expenses  of  admission;  (3)  The  difficulty 
of  practising  Procurators  leaving  their  business  for  several  days  at  perhaps  what 
might  turn  out  after  the  presentiog  of  the  petition  a  very  inconvenient  time;  (4) 
The  hardship  upon  Procurators  of  Notaries  Public  being  at  liberty  to  practise  in 
any  county  while  the  fees  of  admission  are  much  less. 

Many  other  reasons  might  be  adduced,  but  it  la  hoped  the  above  will  be 
rofficient.  M. 


QUERIES-INTESTATE  SUCCESSION  ACT  1855. 

SiKf^Notes  such  as  your  correspondent  '^  A*s"  (April  number)  are  most  useful. 
The  following  is,  I  think,  a  more  difficult  case: — 

A,  poaseaaed  of  heritable  and  moveable  estate,  dies  intestate,  without  issue— 
his  father  and  mother  being  both  dead.  He  had  no  brother,  but  two  sisters,  B 
aod  C,  both  of  whom  predeceased  him,  leaving  issue — B  one  child,  D ;  and  C 
two,  a  son,  E,  aud  daughter,  F.     How  is  his  estate  divided? 

Prior  to  the  passing  of  the  Intestacy  Act  1855,  there  could  be  no  doubt.  D 
and  £,  as  representing  their  respective  mothers,  would  succeed  to  the  heritable 
estate  equally,  as  heirs  portioners — F  taking  the  whole  moveable,  as  next  of  kin ; 
or,  should  the  heirs  portionera  collate,  the  whole  would  be  divided  into  three 
equal  parts.  The  difficulty  arises  from  sec.  1  of  that  Act,  which  enacts,  ^'  that 
ia  all  cases  of  intestate  moveable  succession,  where  any  person  who,  had  he  sur- 
vived the  intestate,  would  have  been  amoug  his  next  of  kin,  shall  have  prede- 
ceased such  intestate,  the  lawful  child  or  children  of  such  person  so  predeceasing 
shall  come  in  tbe  place  of  such  person,  and  shall  have  right  to  the  share  of  the 
hkoveable  eatate  of  the  intestate  to  which  the  parent  of  such  child  or  children,  if 
hs  bad  survived  the  intestate,  would  have  been  entitled."  Is  representatioo,  in 
tbe  case  pat,  admitted? — ue.,  does  D  take  the  half  of  the  heritable  estate  as  heir 
portioner,  and  the  half  of  tbe  moveable  under  the  Act— E  taking  the  remaining 
half  of  the  heritable,  and  F  the  remainiog  half  of  the  moveable  estate? 

My  view  is,  that  representation,  as  regards  the  moveable  estate,  is  not 
admitted.  Both  sisters  having  predeceased,  their  children,  on  the  death  of  the 
iotvstate,  were  the  next  of  kin  in  their  own  right,  and  would  take  as  such.  Had  B 
BQrvi?ed  the  intestate,  she  would  not  have  been  among  the  next  of  kin ;  she  would 
have  been  the  next  of  kin,  and  the  Act  would  then  apply,  bringing  the  children 
of  the  predeceasing  sister,  C,  into  the  pUce  of  their  mother,  who  would  have 
hem,  hatd  she  survived,  among  the  next  of  kin. 
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The  Aet  iraa,  I  conceive,  passed  to  remedy  the  injiutice  of  the  surviving  nexk 
of  kin  exdnding  the  iseae  of  a  predeceasing  next  of  kin  of  the  »ame  dxgru. 

This  Tiew,  I  think,  is  borne  out  by  the  Act,  which  contemplates  that  there  are 
nearer  of  kin  surviving  than  the  children  of  the  predecessor.  *'  Provided  always 
that  such  surciring  next  of  kin  claiming  the  office  of  executor,  shall  have  ezcla- 
sive  right  thereto  in  preference  to  such  children;  but  that  such  children  shall  be 
entitled  to  confirmation  when  no  neoct  of  kin  shall  compete  for  the  office." 

I  therefore  think  that  the  Intestacy  Act  would  have  no  effect  in  the  case  put, 
there  being  no  children  of  a  predeceasing  next  of  kin ;  but  that  the  estate  woald 
be  divided  as  above,  according  to  the  old  law.  I  am  aware  some  hold  a  different 
view,  but  to  me  the  above  is  Uie  most  consistent.  (See  J,  of  J.y  Vol.  V.,  1861, 
pp.  175-851).  B. 


COURT    OF    SESSION. 
(Reported  hy  William  Outhrie  and  William  Mackintosh,  Eequires,  Advocates,) 

FIRST  DIVISION. 

LiQUiDAioB  OF  Qabfel  Hjematitx  Cc,  Ldl  V,  Watebhouse,  &c — 

Mar.  13. 

Partnership — Company — Contributory — Companies  Act  1862 — Fraud, — 
The  Qarpel  Haematite  Co.  was  formed  in  1858,  with  limited  liability,  under 
the  Joint-Stock  Companies  Acts  1856-1857.  The  memorandum  of 
association  required  by  s.  5  of  the  Act  of  1856,  stated  the  nominal  capital 
to  be  "£105,000,  divided  into  1000  shares  of  £105  each,  whereof 
£100,000  is  paid  up  and  £5000  remains  to  be  called."  The  articles  of 
association  contained  the  same  statement.  The  company  on  Dec.  2,  1864, 
on  the  petition  of  certain  creditors,  was  ordered  to  be  wound  up  under  the 
Companies  Act  1862.  The  liquidator  petitioned  the  Court  to  settle  a  list 
of  contributories,  with  a  call  of  £30  on  each  share.  Waterhouse  insisted 
that  he  was  a  past  member  of  the  company,  having  sold  his  shares ;  that 
he  had  bona  fide  purchased  on  the  faith  of  the  statement  on  the  memor- 
andum; that  that  statement  was  binding  and  could  not  be  questioned  in  the 
winding  up,  <kc. 

The  liquidator  alleged  that  in  fact  the  original  shares  were  not  paid  up 
to  the  extent  alleged;  that  the  mineral  lease,  which  might  be  pretended  to 
represent  the  paid-up  amount,  was  truly  worthless;  that  the  company  was 
a  fraud  frt)m  the  beginning;  and  that  inquiry  would  verify  these  statements. 
He  averred  that  the  respondents  knew,  or  ought  to  have  known,  that  the 
nominal  capital  was  not  paid  up,  and  that  the  statement  in  the  memo- 
randum was  false;  that  the  slightest  inquiry  would  have  disclosed  this; 
that  it  might  have  been  discovered  from  a  simple  inspection  of  the  books; 
that  the  fact  that  £100,000  was  not  paid  up  was  known  to  all  the  officials 
of  the  company  as  well  as  to  its  members;  and  that  respondents  would 
have  found  out  the  true  state  of  matters  if  they  had  asked. 

The  First  Division  appointed  counsel  to  be  heard  before  the  whole  Courts 
with  a  view  to  the  Judges  giving  their  opinions  in  writing  on  the  questions: 
1.  Whether  the  petition  ought  to  be  refused  so  far  as  it  prays  that  the  list 
of  contributories  should  be  settled  so  as  to  include  the  names  of  Waterhouse, 
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^,as  oontribatories?  Or,  2.  Whether  the  liquidator  onght  to  be  allowed 
to  establish  by  evidence  the  grounds  on  which  he  contends  that  the  said 
parties  ought  to  be  placed  on  the  list?  Or,  3.  Whether  the  Court  ought 
to  direct  any  inquiry  into  the  origin  and  history  of  the  company,  and  the 
acquisition  of  shares  in  the  company  by  said  parties  with  a  view  to  deter- 
mine whether  they  are  to  be  placed  on  the  list  of  contributories?  Or,  4. 
What  other  course  the  Court  ought  to  follow  with  a  view  to  settling  the 
list  of  contributories,  so  far  as  the  said  parties  are  concerned. 

Hdd  by  a  majority  that  the  petr.  was  entitled  to  a  proof;  the 
limit  of  liabOity  depending  on  the/ac<  whether  or  not  the  shares  were  paid 
np,  and  how  far;  and  that  the  liquidator  represents  the  creditors  to  the 
effect  of  enforcing  any  statutory  liability  of  the  creditors,  and  was  not  the 
mere  representative  of  the  company,  and  so  barred  from  inquiry  and  pleas 
in  which  the  company  itself  could  not  insist. 

AcL — Oifford,   Agents — H.  Btichan,  S,8,C. Alt. — Clark,  W,  M,  ThorMoiif 

Traifner,  CrichUm.  Agents — C.  S  A.  8.  Dotiglas,  W.8.,  Chldie  S  Dove,  W,8,f 
Murray  dt  Hunt,  W.8. 

Ptn. — ^Donald  Campbell. — Mar.  18. 

Title  to  Sue-^-ExMbitwn—b  &  6  Vict,  c.  69—22  Vict.,  c  20.— Campbell 
filed  a  bill  in  the  Court  of  Chancery  in  England,  under  5  &  6  Vict,  c.  69, 
in  which  he  described  himself  as  the  younger  brother  of  the  person  entitled 
to  the  estates  and  title  of  the  Earldom  of  Breadalbane,  and  prayed  that 
certain  parties  might  be  examined,  in  order  that  their  testimony  might  be 
preserved  in  perpduam  rei  manoriam.  An  examiner  of  witnesses  in  Scot- 
land was  appointed.  He  petitioned  this  Court,  under  22  Vict,  c.  20,  to 
order  the  trustees  and  agents  of  the  late  Marquis  of  Breadalbane  to  appear 
and  be  examined,  and  to  produce  certain  writings.  Held  that  the  petr. 
had  no  title  to  have  the  documents  produced  under  5  &,6  Vict,  c.  69.  He 
was  not  able  to  show  that  such  a  proceeding  (for  exhibition  of  documents) 
was  competent  in  England.  Even  if  he  had  shown  that  it  was  competent 
in  England  under  such  a  bill,  although  that  would  have  been  something, 
22  Vict  c.  20,  did  not  extend  6  and  6  Vict,  but  merely  provided  the 
means  of  carrying  it  into  effect  in  Scotland,  and  it  left  the  Court  here 
to  exercise  its  judicial  discretion. 

Lord  Deas  thought  inquiry  should  be  made  as  to  the  law  of  England. 
The  question  substantially  was  whether  the  remedy  was  confined  to  the 
examination  of  witnesses,  or  whether  witnesses  might  be  directed  to  bring 
with  them  writings  for  exhibition.  He  could  not  draw  the  inference 
that  exhibition  of  writings  was  no  part  of  the  common-law  remedy  in 
England.  If  all  depended  on  5  and  6  Vict,  he  might  have  thought  him- 
self bound  to  read  it,  and  form  an  opinion  upon  this  question.  But  that 
statute  is  not  all,  for  it  extends  the  means  of  preserving  evidence  furnished 
by  the  common  law,  and  expressly  incorporates  the  laws,  rules,  and 
relations  previously  existing.     Petition  dismissed. 

Ad.-'DecanuSj  Sol-Gen.  Millar^  Mair.     Agents. — J.  S  W.  C.  Murray, 

^.5. AIL — Watson,   Clark,  Adanu     Agents — Davidson  4b  Syme,    W.8.; 

Adam,  Kirk,  A  Robertson,  W.8. 

Barb  v.  Nulsokb. — Mar,  20. 

Busband  and  W\fe — Slander — Process. — Action  of  damages  for  slander 
at  the  instance  of  Bebecca  Barr,  formerly  a  servant  in  the  house  of  the 
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defender  Jamea  Neilson,  and  directed  against  him  and  his  wife.  The 
grounds  of  action  were  alleged  slander  by  Mrs  Neilson  on  the  16th  and  20th 
Sept,  1865,  by  charging  pursner  with  theft,  and  that  on  a  day  between  the 
26th  and  30th,  James  Neilson  did  falsely,  maliciously,  and  without  pro- 
bable cause,  prefer  to  the  police  a  charge  of  theft  against  the  pursuer. 
The  summons  concluded  that  the  defenders  should  be  decerned  *'  conjanctly 
and  severally,  or  severally,  or  otherwise  as  shall  be  determined  in  the  course 
of  the  process  to  follow  hereon,  to  pay  to  the  pursuer  the  sum  of  £250  in 
name  of  reparation  and  solatium,^  etc  It  was  contended  that  the  acUou 
was  incompetently  directed  against  two  defenders,  in  these  terms,  for  dam- 
ages for  two  separate  wrongs.  Authorities  f — Charnben^  Mor.  6083,  3  Fat. 
218;  Murray,  m.  6079;  Western  Bank.  22  D.  447;  Brown  M.  13986.  P. 
F.  of  Cupar,  m.  12242;  N.  B.  Ry.  Co.  v.  Leadhum  By.  Co.,  3  MT.  340. 

Lord  President — The  question  whether  a  husband  is  liable  for  his  wifa*a 
slander  was  settled  by  authority.  As  regards  all'  delicts  followed  by  pun- 
ishment the  punishment  falls  on  the  wife  in  her  own  person  or  estate.  A 
fine  might  be  levied  from  a  wife's  separate  estate,  if  she  had  any,  and 
if  she  had  none  remuned  a  debt  against  her,  though  not  enforceable 
ttante  matrimonio.  All  that  was  quite  clear.  As  to  the  question  whether 
the  same  rule  applied  where  the  delict  was  only  followed  by  civil  conse- 
quences the  authorities  were  not  quite  so  clear;  but  there  was  enough 
to  settle  it  in  the  affirmative.  The  husband,  therefore,  was  not  answer- 
able for  any  damages  that  might  be  found  due  by  his  wife  under  the 
first  and  second  issues;  and  there  was  as  little  claim  against  her  for 
any  found  due  by  him  under  the  third.  The  persons  were  not  so  united 
by  the  conjugal  tie  that  the  JE250  must  come  out  of  the  same  purse. 
It  was  necessary  to  consider  the  competency  of  this  action  on  the  assump- 
tion that  the  parties  were  disconnected.  It  was  out  of  the  question  to 
hold  tbat  two  persons  can  be  made  conjunctly  and  severally  liable  for  dam- 
ages in  one  sum  for  separate  and  unconnected  wrongs.  Were  there  any 
other  words  in  the  conclusion  to  enable  the  Court  to  deal  with  the  case 
stated  in  the  condescendence  and  issues?  *^  Severally"  meant  that  each 
should  be  held  liable;  but  that  was  not  enough,  for  the  £250  was  the  slump 
sum  sought  for  the  three  wrongs.  It  would  be  just  as  reasonable  to  try  an 
action  against  two  persons;  against  the  one  for  an  assault  in  Glasgow  in 
1866,  and  against  the  other  for  an  assault  in  Edinburgh  in  1867,  and 
claim  a  slump  sum  of  damages  for  the  two.  His  Lordship  could  give  no 
efiect  to  the  words  "  or  otherwise,**  etc.  This  would  just  be  calling  on  the 
Court  to  make  a  case  for  the  pursuer,  who  was  bound  to  ask  a  special 
remedy.  If  this  conclusion  were  sustained  as  alternative,  a  pursuer  might 
come  in  the  next  action  and  ask  it  as  the  only  conclusion ;  one  might  con- 
clude for  £1000  to  be  paid  in  such  a  manner  as  might  be  determined  in  the 
course  of  the  process  to  follow. 

The  other  Judges  concurred.  Lord  Deas  placing  his  judgment  chiefly  on 
the  terms  of  the  conclusions  and  the  absence  of  any  allegation  of  combin- 
ation or  conspiracy.  Lord  Ardmillan  doubted,  while  Lord  Deas  affirmed,  the 
competency  of  bringing  one  action  of  damages  against  two  separate  wrong- 
doers, at  least  where  they  were  husband  and  wife.  The  action  was  dis- 
missed as  incompetent. 

Aet.-^W.  N.  McLaren.     Agml-^J.  AT.  Macquceuj  8.8.C. AlL-^Clark, 

Burnet,    Agents  W.  8.  Stuart^  8,80. 
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Ptn. — ^Western  Bank  Liquidatobs. — Mar,  20. 

TuUic  Record — Delivery  of  Deed. — Petn.  fop  delivery  of  a  power  of 
attorney  recorded  in  the  Sheriff  Coart  Books  of  Lanarkshire,  that  it  might 
be  produced  by  petr&  at  a  trial  at  New  York.  Reference  was  made  to 
TouDg,  4  Macph.  344;  Jolly,  2  Macph.  1288;  Dunlop  24  D.  107;  Duncan 
4  D.  1517.  Petn.  refused  on  the  ground  that  petrs.  had  no  peculiar  interest; 
the  eases  referred  to  were  cases  in  which  the  party  petitioning  had  the  sole 
or  principal  and  proper  interest  in  the  deed.  The  affidavit  was  very  meagre, 
merely  stating  that  an  office  copy  was  not  competent  evidence  by  the  law 
of  New  York;  but  not  that  production  of  this  original  was  essential,  or  that 
a  copy  supported  by  parole  might  not  be  competent  The  Lord  President 
said  that  even  if  it  had  stated  that  the  law  of  New  York  would  not  admit  a 
properly-authenticated  office  copy  as  evidence  on  its  being  shown  that  the 
original  could  not  be  obtained,  he  would  not  believe  that  that  was  the  law 
of  any  civilized  community. 

Act — Shand,     Agents — HamiUcn   A  Kinruar^   W,8. Alt. — Orphoot 

AgenU—Neilson  dt  Cowauy  W.8. 

CABiacHAXL  V.  Caledonian  Rt.  Co. — Mar.  2%, 

JuriMdidion — StaitUe — Lands  Clauses  Ad — Tender — Expenses. — Action 
by  Sir  W.  G.  H.  Carmichael,  Bart.,  to  enforce  payment  of  a  sum  of  £5272, 
and  interest  and  expenses,  found  by  the  verdict  of  a  jury,  under  the  Lands 
Glauses  Act,  to  have  been  the  value,  as  at  31st  Dec.,  1852,  of  a  face  of 
rock  at  Hailes  Quarry,  which  pursuer  was  prevented  by  the  co.  from 
working  out. 

Lord  President — Under  ordinary  circumstances,   no  action  would  lio 
for  such  a  sum  in  this  Court.     It  was  meant  to  be  decerned  for  by  the 
Sherifl^  as  a  matter  of  course.      The  ordinary  rule  also  was  that  all 
verdicts    awarding    damages    were    held    to    include  all  interest    that 
could  be  claimed  up  to  the  date  of  verdict.     Li  the  ordinary  case, 
this   Court   had  no  jurisdiction    to  entertain  the  conclusion    for   ex- 
penses of  the  jui^  trial      In  ordinary  cases  of  compulsory  taking  of 
land,  the  Court  could  not  entertain  any  question  arising  in  the  course 
of  proceedings  under  the  L.  C.  Act,  or  interfere  in  any  way  so  long 
as  parties  kept  within  the  statute;  and  any  judgment  in  this  case  would 
not  conflict  with  that  general  rule.     But  the  clauses  as  to  acquiring  land 
otherwise  than  by  voluntary  agreement  (sees.  17-66)  are  sometimes  im- 
ported into  other  statutes  in  such  a  way  that  the  whole  machinery  of  the 
Act  is  not  applicable.    The  difficulty  was  to  know  how  much  of  the  machinery 
is  applicable  to  each  case.     (After  describing  the  procedure  directed  by  the 
part  of  the  Act  in  question.)    If  the  general  rule  is  applicable  here,  there 
is  uo  jurisdiction.     But  the  case  is  very  peculiar.     The  contract  was  not 
a  compulsory  sale  under  the  L.  C.  Act,  but  was  specially  provided  fur  by 
sec.  24  of  the  special  Act. — "  And  whereas  the  railway  passes  over  the 
quarry-field  of  Hailes,  the  property  of  Sir  T.  O.  Carmichael,  be  it  enacted 
that,  beyond  and  in  addition  to  the  value  of  the  surface  land  to  be  taken 
under  the  Act  from  the  said  Sir  T.  G.  C,  there  shall  be  paid  by  the  company 
the  value  of  the  whole  stone  situate  under  the  surface  of  the  lands  so  to  be 
taken  which  the  railway  company  shall  decline  to  allow  Sir  T.  0.  C.  to 
work  by  tirriug  or  removal  of  the  surface  thercfromj  aad  the  extent  an4 
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quality  of  the  stone  so  to  be  purchased  by  the  company  shall  be  ascer- 
tained in  the  same  manner  as  in  ordinary  cases  of  disputed  compcDsa- 
tion ;  provided  always  that  the  value  of  the  said  stone  shall  be  payable 
by  the  company,  from  time  to  time,  when  and  as  often  as  a  face  of 
rock  at  least  130  feet  in  length  is  worked  up  to  the  north  or  sonth 
boundary  of  the  railway,  such  a  payment  to  be  only  to  the  extent  of  the 
value  of  the  stone  opposite  to  such  face."  Though  parties  might  avail 
themselves  of  the  machinery  appropriate  to  compulsory  sales,  it  was  not 
the  same  thing  as  a  compulsory  sale.  All  that  was  necessary  to  carry  oat 
the  statute  was  that  the  valuation  tribunal,  whether  arbiters  or  jury,  should 
fix  the  value  of  the  stone.  Further  on  an  ordinary  verdict,  judgment  follows 
instantly.  It  was  not  so  here.  Here  the  valuation  might  be  within  a  few 
weeks  or  months  after  the  Act  Qn  1846),  but  it  was  provided  by  the  Act  that 
payment  should  be  from  time  to  time.  There  might  not  be  a  shilling  pay- 
able when  the  verdict  was  returned.  The  returning  of  the  verdict  would  not 
exhaust  the  questions  between  the  parties,  and  the  landowner's  only  remedy 
would  be,  quoad  ultra,  to  bring  his  action  in  a  court  of  law.  The  farther 
question  wlien  the  face  of  rock  was  wrought  up,  involving  the  question  of 
interest^  could  only  be  solved  in  the  same  way.  Here  there  was  no  demand 
to  have  the  value  ascertained  till  double  the  130  feet  of  rock  had  been 
wrought  up  to  the  railway.  The  verdict  was  July  25, 1864,  while  the  face 
of  rock  had  been  wrought  out  at  Dec.  31,  1852.  This  course  did  not 
interfere  with  the  principle.  Parties  got  a  verdict  finding  the  value  "  as  at 
31st  Dec.,  1852."  Even  suppose  the  verdict  had  not  found  that  date,  then 
could  have  been  no  decree  of  the  Sheriff,  for  it  must  be  ascertained  when 
the  sum  was  payable,  when  the  proviso  of  the  special  Act  was  purified.  On 
the  merits,  by  the  contract,  the  value  of  the  stone  was  payable  with 
interest  from  the  time  the  face  of  rock  was  wrought  up  to  the  railway. 
The  question  as  to  expenses  arose  out  of  the  special  nature  of  the  case, 
and  the  manner  in  which  certain  clauses  of  the  L.  C.  Act  were  given  ia 
aid  of  sec.  24  of  the  special  Act.  But  the  aid  given  is  only  that  of  the 
valuation  tribunal  to  fix  the  value.  The  railway  company  say  it  imports 
the  rule  of  the  Lands  Clauses  Act  as  to  expenses,  and  that  the  ver- 
dict being  under  the  tender  (£7025),  this  Court  must  leave  the  question  of 
costs  to  be  wrought  out  under  the  Act.  That  necessarily  pre-supposes 
that  the  verdict  was  under  the  tender.  Usually,  there  was  no  question 
as  to  this,  but  here  the  question  required  the  application  of  a  judicial 
mind,  for  which  there  was  no  provision  under  the  Act.  The  L.  0. 
decerned  for  expenses,  and  rightly.  The  first  question  was  whether  the 
statutory  or  common  la^  rule  should  be  applied.  In  either  case,  the 
amount  of  the  tender  was  of  vital  consequence.  His  impression  was  that 
the  verdict  was  above  the  tender.  He  read  the  tender  as  an  offer  of  £7000 
for  a  full  discharge  of  the  whole  claims  of  the  pursuer,  while  the  verdict 
contained  the  means  of  his  working  out  a  much  larger  claim.  He  there- 
fore had  got  more  than  the  co.  offered.  It  was  not  necessary  to  solve  the 
difficult  question  whether  the  Court  was  bound  to  follow  the  statutory 
rule,  for  in  either  case  the  same  conclusion  would  be  arrived  at. 
The  other  Judges  concurred. 

Act, — Young,    Clark,    Ruthwf%ird.—^AU. — DecanuB,    Gifford,   Johnstone. 
Agents — Hope  i  Mackay,  W,S. 
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Earl  of  Dalhousie  v,  Crokat  (Lord  Panmure's  Executor.) 

LegUim — Executor — Negligence — Realized  Fundi. — ^AccountiDg  which 
has  been  for  a  long  time  pending  (see  p.  230,  anU\  in  which  the  question 
now  before  the  Court  was,  Whether  the  executor  was  bound  to  account  to 
Lord  Dalhousie,  who  claims  legitim  out  of  his  father's  moveable  estate,  for 
losses  sustained  by  the  estate  through  the  failure  of  Mr  John  Blaikie,  advo- 
cate in  Aberdeen,  his  agent?    A  proof  was  taken  under  the  Evidence  Act. 

The  Court  adhered  to  the  judgment  of  L.O.  (Einloch),  in  favour  of  the 
Earl  (L.  Deas  diss.)  Fixher  v.  Dixon^  June  16, 1840,  2  D.  1121;  and  July 
6,  1841,  3  D.  1181,  settled  that  a  child  claiming  legitim  was  a  creditor  of 
the  defunct,  though  of  course  not  in  the  same  sense  as  a  stranger  creditor. 
His  claim  depended  on  the  amount  realised,  and  was  liable  to  be  affected  by 
bad  debts.  Here  there  was  a  large  surplus,  the  term  of  payment  of  which 
was  not  definite,  depending  on  the  realisation,  for  legitim  was  payable  as 
aoon  as  realised,  and  the  executor  was  not  entitled  to  retain  it  in  his  hands. 
Here  a  large  sum  had  been  realised,  more  than  enough  to  pay  all  the  debts; 
bat  the  executor,  instead  of  paying  it  over  to  Lord  Dalhousie,  allowed  it  to 
reoiain  in  the  hands  of  his  own  agent,  through  whose  fraud  or  insolvency  a 
part  was  lost.  Even  assuming  that  there  was  no  negligence  in  the 
executor.  Lord  Dalhousie,  could  not  suffer.  It  was  admitted  that  stranger 
creditors  could  not  suffer,  and  there  was  no  satisfactory  answer  to  the 
question  why  he  should  be  in  a  different  position. 

Ad. — Clarhj  Butherfurd. Alt. — SoL-Oen.  Millar,  Adam,    Agents — Adarrif 

Kith,  and  Robertson,  W.8, 

Waddbl  v.  Lord  Buchan  and  Bell. — Mar.  26. 

Property — Road  Trustees — Minerals. — S.  and  L  and  Declarator  by  Bath« 
gate  and  Airdrie  Road  Trustees  against  Bell,  tenant  of  Lord  Buchan*a 
miDerals,  and  Lord  Buchan.  Judgment  in  the  latter,  which  concluded  for  a 
finding  that  the  Trustees  are  proprietors  of,  and  have  the  sole  right  to,  the 
minerals  below  and  within  the  limits  of  the  turnpike  road  passing  through 
Lord  Buchan's  lands.  The  L.  O.  (Barcaple)  decided  against  the  Eoad 
Trustees  in  both  actions. 

Lord  President — Pursuers  had  no  title  except  the  Act  of  Parliament, 
and  proceedings  taken  under  it.  There  was  no  conveyance  of  the  ground, 
still  less  of  the  minerals — no  infeftment,  and  nothing  equivalent  to  it. 
Their  case  was  laid  entirely  on  the  Act  of  1792,  and  the  proceedings  in  a 
sobnussion  under  that  Act  in  1796.  If  the  Act  declared  the  ground  taken 
under  its  authority* to  belong  to  the  trustees  in  full  property,  and  to 
iDclude  all  from  surface  to  centre,  that  would  be  an  excellent  title.  The 
question  depended  on  the  construction  of  sec.  56,  60,  67.  His  Lordship 
proceeded  to  consider  these  clauses.  Section  56  gave  certain  powers 
which  were  not  like  conferring  a  right  of  property,  but  rather  a  right  to 
interfere  with  another  man*s  property.  It  said  that  for  that  purpose  the 
trustees  might  contract  with  the  owners  of  land  taken  for  the  purchase  or 
for  payment  of  damages,  and  provided  for  assessment  by  a  jury.  It  was 
doubtful  whether  a  proper  purchase  was  contemplated  in  this  part  of  the 
Act  At  all  events,  no  such  purchase  was  made.  This  section,  therefore, 
had  no  application.  S.  60  was  directly  applicable.  The  words  under 
which  the  trustees,  after  paying  the  compensation  money  to  Lord 
Bttcban,  took  and  used  the  ground,  described  something  very  different  from 
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a  right  of  property.  The  right  conferred  by  a  statute,  to  take  and  use 
groand  for  one  limited  and  special  purpose  can  never  be  construed  into 
a  right  of  property.  The  ground  could  only  be  used  as  a  road,  and  the 
statute  specifically  gave  powers  in  connection  with  the  road  which  it  would 
have  been  quite  ludicrous  to  give  in  connection  with  a  right  of  property — 
such  as  a  right  to  pull  down  buildings,  etc.  The  words  following,  '*  as  if 
the  proprietors  had  executed  dispositions'*  to  the  trustees,  on  which  infeft- 
inent  had  followed,  and  the  power  to  the  trustees  to  sell  the  grounds,  etc., 
in  s.  67,  could  not  help  them  out;  as  though  the  statute  was  loosely 
worded,  the  trustees  were  only  to  have  right  to  sell  the  road  and  materials, 
but  nothing  more.  The  proceedings  under  the  submission  in  1796  were 
against  the  pursuers,  showing  that,  in  1796,  the  parties  read  the  statute  as 
the  Court  now  did. 

The  other  Judges  concurred. 

AcL—FroMT,  Deas.    Agmisr—WaMd  S  M'LUosk,  8.8,C. AU.—Clarh^ 

Keir,    Agents — H,  A  A,  Inglis,  W.S, 

TflOMS  V,  Thohs. — Mar,  30. 

Entail — InstUuU — Oeneral  Conveyance — Prior  Desiination. — ^The  late 
Alex.  Thorns  of  Rumgally,  held  that  estate  (which  was  purchased  in  1781) 
under  a  deed  of  entail  executed  by  his  father  in  1805.  Mr  Thorns  was 
institute  in  this  entail,  under  wliich  the  succession  opened  to  him  in  1809, 
and  titles  were  completed  in  his  person  after  his  father's  death  while  he 
was  still  in  minority.  In  the  entail,  the  prohibitions  against  sales  and 
alienations  are  not  directed  against  the  institute;  so  that  the  institute 
truly  held  the  estate  with  all  the  powers  of  a  fee-simple  proprietor.  In 
1861,  he  executed  a  general  disposition  and  settlement  mortis  causa  of 
his  whole  estate,  heritable  and  moveable,  in  favour  of  defr,  Robina  Thorns, 
his  natural  daughter,  under  burden  of  payment  of  his  debts.  Miss  Thorns 
completed  her  title  to  Rumgally,  under  this  general  settlement  Mr  John 
Thorns,  brother  of  Alexander,  ^d  next  substitute  under  the  entail,  brought 
this  action  for  reduction  of  the  settlement  of  1861,  so  far  as  it  conveyed  the 
lands  supposed  to  be  entailed,  on  the  ground  of  essential  error  and  fraud, 
and  for  declarator  that  the  pursuer  had  right  to  these  lands  as  not  being 
carried  by  the  general  conveyance,  the  greater  believing  that  they  were 
strictly  entailed,  and  having  no  intention  to  alter  the  destination  in  the 
entail.  The  court  having  granted  a  issue  of  fraud  as  to  the  first  part  of 
the  case,  a  verdict  was  returned  for  the  defender.  The  question  was  then 
argued  whether  the  general  settlement  in  favour  of  *the  defr.  was  habile 
and  suflScient  to  evacuate  the  special  destination  in  the  deed  under  which 
Alexander  held  Rumgally,  and  whether  thdt  was  the  true  intention  of  the 
deceased.     Cases  were  sent  to  all  the  Judges. 

Lords  Justice-Clerk  and  Cowan  returned  opinions  in  favour  of  the 
pursuer.  The  remaining  seven  consulted  Judges  were  in  favour  of  the 
defender.  At  advising  to-day,  Lords  President,  and  Curriehill  and  Ard* 
roillan,  concurred  with  the  minority.  L.  Deas  thought  there  should  have 
been  a  proof,  to  ascertain  what  was  the  intention  of  Mr  Thorns  in  granting 
the  general  deed,  but  was  not  prepared  to  differ  from  the  majority. 

Per  Lord  Benholme  and  Ncaves  (L.  Pres.  concurring) — "  It  is  not  dis- 
puted that  Rumgally  belonged  to  the  deceased  in  fee-simple*  and  it  cannot 
be  disputed  that  the  general  conveyance  of  all  bis  heritable  property  includes 
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Bamgally,  if  that  conveyance  is  to  receive  its  natural  interpretation,  and  to 
have  its  logical  effect ;  but  the  question  is,  whether  there  are  any  grounds 
for  refusing  to  give  that  meaning  and  effect  to  this  general  conveyance.  It 
is  nowhere  laid  down  that  a  substitution  in  special  lands  can  never  be 
evacuated  by  a  general  conveyance  by  the  institute.  It  is  nowhere  laid 
down  that  such  a  general  conveyance  is  an  inhabUe  mode  of  evacuating  a 
substitution.  A  general  rule  of  that  kind  would  be  clear  and  intelligible, 
but  no  such  general  rule  can  be  alleged.  The  authorities  only  go  to  this 
extent;  that  in  certain  special  cases  the  pre-existing  substitution  is  not  eva- 
cuated, and  in  this  way  the  question  comes  to  be  whether  any  such  special  cir- 
cumstances here  exist, or  any  that  can  be  considered  as  of  an  equivalent  nature. 
The  cases  relied  on  in  which  the  general  conveyance  contained  expressions 
indicating  that  the  granter  meant  to  exclude  some  particular  estate,  and 
those  where  a  general  conveyance  to  particular  heirs  was  followed  by  a  final 
substitution  of  the  granter^s  heirs  and  assignees  whomsoever,  and  where  it 
bad  been  held  that  this  final  substitution  did  not  displace  the  substitutes 
in  a  pre-existing  destination  of  a  particular  estate,  but  referred  to  them, 
must  be  discounted  .as  not  applicable.  A  third  class  was  where  the  question 
arose  as  to  a  disposition  of  a  special  subject  to  one  disponee,  and  a  general 
conveyance  to  another  by  the  same  granter,  both  mortis  causa.  Here  it  is 
said  the  general  rule  is  that  the  general  grant  is  not  presumed  to  import  a 
re?ocation  of  the  special  grant,  but  both  are  read  together;  and  the  second 
is  held  to  affect  the  succession,  minus  the  subjects  given  in  the  first.  A 
second  conveyance,  mortis  causa,  if  consistent  with  a  first,  is  in  general  an 
implied  revocation;  but  that  implication  is  not  made  in  the  circumstances 
above  supposed.  Deeds  mortis  causa  are,  as  a  general  rule,  combined  as  if 
tbey  were  all  of  the  same  date,  or  contained  in  the  same  deed;  and  if  this 
last  were  the  state  of  the  case,  it  is  clear  that  a  special  conveyance  in  the 
first  part  of  a  deed  would  not  be  cut  down  by  a  general  conveyance  to  an- 
other done  in  a  subsequent  part.  The  chief  cases  here  relied  on  by  the 
pursuer  fall  onder  this  rule.  But  this  is  applicable  only  where  there  is  a 
supposed  competition  between  two  deeds  by  the  same  granter,  and  where 
the  question  is  as  to  presumed  revocation.  But  a  substitution  of  a  scries 
of  heirs  by  an  ancestor  does  not  require  or  admit  of  revocation  by  the  heir 
in  possession.  He  has  no  occasion  to  revoke  what  he  never  granted.  He 
does  not  revoke,  he  evacuates  the  substitution;  and  the  appropriate,  or  at 
least  a  perfectly  good  or  valid  way  of  doing  so,  is  to  execute  a  conveyance 
in  &your  of  a  new  disponee.  If  it  could  be  said  that  no  such  evacuation 
could  ever  be  effected  by  a  general  conveyance,  that  would  be  intelligible. 
But  that  proposition  cannot  be  maintained.  It  is  not  supported  either  by 
principle  or  by  precedent.  There  is  no  authority  and  there  is  not  the  same 
reason  for  stretching  a  point  to  make  a  man's  own  act  subordinate  to  the 
vrangements  of  an  ancestor,  as  there  is  for  reconciling  two  deeds  executed 
by  himself  and  left  by  him,  side  by  side,  as  the  expressions  of  his  will. 
There  is  no  fixed  rule  to  the  effect  that  a  substitution  cannot  be  evacuated 
by  a  general  disposition  and  settlement  The  state  of  titles  here  was  and 
iQust  have  been  known  to  the  deceased.  The  words  of  his  deed  are  capable, 
io  their  natural  and  legal  meaning,  of  carrying  this  estate  as  well  as  every 
other  subject  to  which  he  was  heir.  There  is  nothing  in  gremio  of  the 
deed  incompatible  with  its  universal  character  as  a  conveyance.  It  is  quite 
possible  that  the  testator  intended  to  do  what  his  words  are  capable  of 
doiDg;  and  some  considerations  even  render  that  probable.    But  the  ques* 
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tion  is  raised,  whether  the  nataral  effect  of  the  deed  is  to  be  controlled  by 
facts  and  circumstances  extraneous  to  the  deed,  and  requiring  to  be  weighed 
as  leading  to  the  inference  that  he  did  not  intend  to  do  what,  in  its  widest 
construction,  his  deed  is  competent  to  dol  However  it  may  be  disguised, 
this  seems  to  introduce  a  pure  jury  question,  involving  a  balance  of  proba- 
bilities and  counter-probabilities  as  to  a  testator's  mental  purpose,  such  as 
seems  to  be  highly  anomalous  and  perilous.  It  is  true  that  the  solution  of 
this  question  is  to  be  left  to  the  Court,  and  not  to  a  jury;  but  this  does 
not  alter  the  nature  of  the  inquiry,  and  perhaps  for  such  a  questioD,  if  it 
be  competent,  the  Court  are  not  necessarily  the  best  tribunal.  On  the 
one  hand,  it  is  conceived,  consideration  must  be  had  of  the  affection  of  the 
deceased  for  his  brother,  or  his  resp>ect  for  his  father's  arrangements; 
and,  on  the  other  hand,  of  bis  affection  for  his  natural  daughter;  or,  to  state 
the  matter  generally,  an  attempt  must  in  such  cases  be  made  to  fix  tbe 
comparative  preponderance  of  the  party's  feelings  towards  the  heir  of  entail, 
and  towards  those  whom  he  has  made  his  disponees.  Such  a  course  of 
loose  and  indefinite  conjecture  seems  to  us  to  involve  our  system  of  deeds 
in  a  degree  of  uncertainty  directly  at  variance  with  the  principles  of  our 
law,  which  has  always  been  desirous  to  exclude  such  vague  and  slippery 
inquiries,  particularly  in  connection  with  landed  rights. 

Ad, — Giffordy  Balfour.    Agent — A,  J,  Napier,  W.8, Alt, — Cl<irk,Shand, 

Agents — Hill,  Beid,  A  Drummond,  W,S, 


SECOND  DIVISION. 

EuTHERFOBD  V,  Lawbib  AND  Otheb& — Mar.  13. 

Proof^-PayvMnt — Legacy — Acquiescence, — Advocation  from  Kirkcud- 
bright of  action  by  Mrs  Jane  Robertson  Wood  or  Rutherford,  against  repre- 
sentatives of  the  trustees  of  Miss  Jane  Robertson,  who  died  14th  Oct, 
1830.  The  action  was  for  payment,  with  interest  since  1848,  when  pur- 
suer attained  majority,  of  a  legacy  of  XlOO  left  by  Miss  Robertson  thus:— 
'*  To  Jean  Wood,  daughter  of  the  said  George  Wood,  who  was  called  for 
me,  one  hundred  pounds,  the  interest  of  which  is  to  be  paid  to  her  parents 
during  the  minority,  but  the  capital  to  vest  in  her  and  her  heirs,  although 
not  payable  till  she  is  of  age.'*  Pursuer  alleged  this  legacy  had  never  been 
paid.  Defence — (1.)  The  capital  as  well  as  the  interest  was  paid  during 
pursuer*s  minority  to  her  father,  and  applied  for  her  maintenance  and  edu- 
cation. (2.)  Pursuer  acquiesced  in  this,  and  made  no  demand  for  payment 
for  twenty  years  after  she  came  of  age.  The  S.  S.  allowed  a  proof  before 
answer  habUi  modo.  The  Sheriff  recalled,  on  the  ground  that  defrs.'  aver- 
ment of  payment  to  pursuer's  father  was  irrelevant,  Miss  Robertson's  settle- 
ment expressly  providing  against  such  a  payment,  and  that  the  averment 
of  acquiescence  was  too  vague.  Pursuer  having  led  proof  so  far  as  neces- 
sary, the  S.  S.  thereupon  decerned  against  defrs.  The  Sheriff  adhered. 
Defrs.  advocated,  and  maintained  that  they  were  entitled  to  a  proof  pro  ut 
dejure — at  least,  a  proof  by  writ  or  oath;  but  the  Court  adhered  in  sub- 
stance to  the  Sheriff's  interlocutor,  holding — (1)  that  payment  to  pursuer's 
father  could  only  bo  proved  by  writ  or  oath ;  (2)  that,  even  if  proved,  it 
was  irrelevant,  looking  to  the  terms  of  the  deed;  (3)  that  the  averment  of 
acquiescence  was  too  vague;  but  (4)  that  it  was  for  defrs.  to  consider 
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whether  they  ahoold  not  refer  the  whole  canse  to  pursuer's  oath^  as  to  the 
oompetency  of  which  coarse  their  Lordships  expressed  no  opinion. 

Act, — CaJttanadi,     Agent — J,    Thamson,  8,S,C, AIL — Gifford,    Spens, 

Agent— G.  Wilson,  S.S.C. 

Faibbaibn  V,  Fairbaibn. — Mar,  18. 

Froof— Receipt — Payment, — Reclaiming  note  against  Lord  Jerviswoode's 
interlocutor,  as  to  mode  of  proof  Pursuer  concluded  for  .£1369  Ss  9d  and 
interest,  in  respect  of  furnishings  and  disbursements  made  to,  and  on 
behalf  of,  his  late  brother,  defr.'s  husband.  As  to  loans  of  money  and  pre- 
Bcribed  bills,  it  was  admitted  that  proof  must  be  by  writ  or  oath.  As  to 
payments  of  rents,  accounts,  etc.,  which  pursuer  is  alleged  to  have  made, 
for  which  he  holds  receipts  in  his  brother's  name,  defr.  maintained  that  the 
proof  as  to  these  ought  also  to  be  restricted  to  writ  or  oath.  Pursuer  con- 
tended for  proof  pro  ut  de  jure.  The  L.  0.  sustained  this  contention. 
(DUUaon  on  JSvid,,  a,  396).     Defr.  reclaimed. 

The  Court  adhered.  The  tendency  of  the  cases  was  in  favour  of  an  open 
proo^  and  much  of  the  argument  for  defr.  might  still  be  considered  when 
the  evidence  came  to  be  dealt  with.  Serious  injustice  might  be  done  if 
any  rule  were  laid  down  founding  so  strictly  on  the  terms  of  receipts  as  to 
bar  all  inquiry,  by  any  other  means  than  writ  or  oath,  into  the  source  from 
which  the  payments  were  made. 

Act, — Scottf  Strachan,    Agent — H^igh  Wait,  S,8,C, Alt. — SoL-Geyi,  Millar, 

Darling,    Agent — J,  8,  Darling,  W,8, 

HuTCHEsox  V,  Cooper. — Mar.  31. 

Retention. — ^In  Sept.,  1864,  Hutcheson  received  a  consignment  of  275 
qs.  of  wheat  from  Haker  k  Rosenow,  Stettin,  which  was,  by  arrangement 
with  Cooper,  stored  in  certain  lofts  taken  by  defr.,  for  the  rent  of  which  he 
was  responsible,  the  key  of  which  he  kept,  and  in  which  the  grain  was 
taken  charge  of,  and  turned  by  defr.'s  servants.     In  Oct.,  1865,  pursuer 
having  sold  the  grain  to  Mackenzie  k  Reid,  demanded  delivery,  stating  in 
the  deliveiy-order  that  he  would  pay  defrs.  "  rent  and  charges  thereon  as 
agreed;  referring,  as  he  averred,  to  an  agreement  between  him  and  the  defen- 
der, that  the  rent  and  charges  should  not  exceed  in  whole  25&  per  month. 
Defr.  refused  to  deliver  until  paid  a  larger  amount,  which  he  alleged  to  be 
due.     Pursuer  raised  this  action  of  damages  for  failing  to  deliver,  which  was 
conjoined  with  an  advocate  of  a  petn.  with  various  findings  in  fact  and 
law  for  delivery.     The  L.  0.  (Kinloch)  assoilzied  defr.  from  the  conclusions 
of  the  action  of  damages,  and  dismissed  the  petition  for  delivery.     The  L. 
0.  had  no  doubt  defr.  was  entitled  to  retain  till  the  warehouse  rent,  etc., 
was  made  good  to  him;  and  was  of  opinion  that  defr.'s  claim  was  not  con- 
fined to  258.  per  month.     In  a  letter  to  pursuer's  agents  defr.  set  forth 
the  charges  calculated  on  the  principle  of  the  pursuer  paying  the  rent 
which  he  himself  was  bound  to  pay,  and  also  noted  a  claim  of  £75  against 
Haker  and  Rosenow,  for  damages  for  deficient  quantity  and  quality,  in  a 
cargo  he  had  himself  received  from  these  gentlemen ;  and  for  which,  as 
well  as  for  the  rent,  etc.,  he  alleged  a  right  to  retain.     Defender  had  pre- 
vioualy  advanced  the  same  claim.     L.  O.  held  that  defr.'s  claim  of  retention 
for  this  extrinsic  claim  of  damages   was  wholly  unfounded;   but  that 
although  he  thus  set  up  a  wrongful  and  unfounded  claim  of  retention,  he 
did  not  thereby  lose  the  legal  right  of  intention  he  unquestionably  possessedi 
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which  was  never  waived  by  him.     Sach  a  waiver  could  not  be  inferred  from 
the  mere  circumstance  that  in  the  first  one  or  two  letters  the  only  right 
expressly  set  forward  was  the  right  of  retention  for  damages.    It  was 
unnecessary  to  speak  in  express  terms  of  a  right  of  retention  which  unques-        • 
tionably  lay  at  law,  and  in  respect  to  which  no  question  could  arise  except        ! 
as  to  amount.  I 

Pursuer  reclaimed ;  but  the  Court,  after  allowing  the  pursuer  a  proof  in 
replication,  adhered  on  the  same  grounds. 

Act. — Clarkf  J.  McLaren,    Agents, — WTiite-Millar  <fi  Robsony  8,S,C. 

Alt — Giffordj  Mair,    Agent — If.  Laxmon,  8S*C, 
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MACFABLA.KE  &  Co.  V.  Taylor  k  Co. — Mar,  9. 

Sale — Warranty — Mercantile  Law  Amendment  Act. — Appeal  in  an  action 
of  damages  for  breach  of  contract  at  the  instance  of  respts.  against  appts., 
against  an  interlocutor  settling  issues,  and  another  disallowing  a  bill  of 
exceptions  for  appts.,  and  finding  them  liable  in  expenses. 

Lord  Chancellor — Respts.  (pursuers  in  Court  of  Session)  were  mer- 
chants in  Leith,  carrying  on  trade  with  Africa,  and  dofrs.  in  the  Court 
below  (appts.),  were  distillers  or  rectifiers  at  Port-Dundas.  The  pursuers 
stood  in  need  of  a  quantity  of  spirits  for  their  trade  in  West  Africa — that 
is,  for  bartering  with  the  natives.  They  entered  into  a  contract  with  appts. 
for  the  spirits.  So  far  as  regards  quantity,  the  spirits  ordered  were  sup- 
plied and  paid  for,  and  there  the  case  would  have  ended,  but  for  this: — 
When  the  spirits  reached  the  coast  of  Africa,  and  were  used  for  the  pur- 
pose of  barter,  they  were  found,  as  pursuers  alleged,  to  be  unmerchantable, 
and  consequently  an  action  was  brought  against  appts.  for  damages,  in 
respect  of  their  quality.  The  Jury  found  a  verdict  for  pursuers,  with 
damages  £3000.  The  case  now  came  here  on  two  objections — the  first  to 
the  form  of  issue,  and  the  second  challenging  the  ruling  of  the  Judge  at  the 
trial  as  to  the  law  laid  down,  and  an  alleged  omission  to  state  to  the  Jury 
what  appts.  contended,  he  ought,  in  addition,  to  have  stated.  As  regarded 
the  issue,  there  was  some  inconvenience  in  the  form  adopted  in  Scotland; 
but  while,  on  the  one  hand,  their  Lordships  would  not  be  disposed  to  main- 
tain an  issue  which,  in  consequence  of  its  form,  had  failed  to  determine  the 
real  question,  they  would,  on  the  other,  be  unwilling  to  allow  mere  criti- 
cism as  to  the  wording  to  be  a  means  of  overthrowing  the  proceedings, 
being  satisfied  that  the  real  justice  of  the  case  had  been  tried  between  the 
parties.  There  was  a  distinct  averment  by  pursuers,  and  a  distinct  admis- 
sion by  defrs.,  that  the  spirits  were  required  for  the  African  trade.  There 
was  a  sample  before  the  parties  indicating  the  strength,  fiavour,  and  price. 
No  question  arose  as  to  either  of  these,  but  pursuers  desired  spirits  as 
nearly  as  possible  of  the  colour  of  rum.  The  sample  produced  by  the 
Macfarlanes  was  too  light  in  colour.  The  sample  of  the  Mackenzies  was 
referred  to  for  the  purpose  of  defining  the  colour.  It  was  contended  that 
this  was  in  substance  a  sale  by  sample.  It  was  so  to  a  certain  extent  as  to 
strength  and  flavour,  but  only  to  that  extent  As  regards  colour,  it  was 
not  a  sale  by  a  sample  beyond  this,  that  a  certain  shade  of  oolour  was  indi- 
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eated  which  might  have  been  as  well  indicated  on  paper  or  wood  as  by 
Mackenzies*  sample;  bat  the  question  of  whether  that  colour  was  to  be 
produced  by  one  device  or  another  was  not,  so  far  as  the  averment  went;  a 
matter  of  discussion  between  the  parties,  and  by  the  Mercantile  Law 
Amendmcut  Act,  it  was  declared  that  the  vendor  of  goods  shall,  as  a 
general  rule,  not  be  held  to  have  warranted  their  quality  or  sufficiency 
unless  there  be  an  express  warranty,  and  unless,  which  was  most  material 
to  this  case,  the  goods  should  have  been  expressly  sold  for  a  particular  spe- 
ciiied  purpose,  in  which  case  the  seller  should  be  considered  without  such 
warranty  to  warrant  the  same  as  fit  for  that  purpose  beyond  all  controversy. 
Appts.  knew  the  spirits  were  for  barter  in  Africa,  and  if  so,  the  law  he  had 
referred  to  stepped  in  and  said  the  vendor  implied  a  warranty  that  the 
goods  were  fit  for  the  purpose.  A  difficulty  arose  on  the  word  "  innocent*' 
in  the  issue.  The  issue  might  have  been  expressed  more  happily,  but  he 
could  not  doubt  that  the  word  had  reference  to  the  colouring  matter,  and 
meant  that  it  must  not  be  injurious  to  the  commodity  into  which  it  was 
introduced,  by  rendering  it  unfit  for  the  purpose  for  which  it  was  intended. 
As  to  the  form  of  issue,  therefore,  he  did  not  think  there  was  any  ground 
for  objection.  It  was  said  by  appt.,  the  Judge  ought  to  have  directed  the 
Jury  to  find  whether  the  colouring  matter  logwood  was  ''innocent"  to  life 
and  health ;  but  that  was  unnecessary,  for  beyond  all  doubt  it  was  produc- 
tive of  such  effects  on  the  human  frame,  as  made  it  in  the  highest  degree 
unpleasant  and  alarming,  and  would,  for  a  certainty,  prevent  those  who 
once  partook  of  it  from  any  further  dealings  with  such  spirits.  The  article, 
therefore,  would  become  unmerchantable,  and  under  the  Act  the  implied 
warranty  that  it  should^  be  fit  for  the  purpose  intended  was  fatal  to  appts. 

Lords  Westbury  and  Colonsay  concurred. 

Appeal  dismissed  with  costs. 

Ad, — Anderson,  Q.C.,  Mellish,  Q,C,,  J.  McLaren, Alt — Sir  B,  Falmer, 

Q.C.,  Young,  Will. 

ItlCHA.BDSON,  &C.  V,  EOBERTSON,  &C, — Mar,  26. 

(In  Court  of  Session,  Feb.  6,  1866,  4  Macph.  372.) 

Voting — Legacy — Liferent  and  Fee, — Appeals  and  cross  appeals  as  to  the 
coDstmction  of  the  will  and  three  codicils  of  James  Donaldson. 

Lord  Chancellor — The  only  real  difficulty  arose  from  the  number  of 
the  actions  raised,  interlocutors  made,  and  appeals  thought  necessary  to 
niae  the  various  questions.  The  first  question  related  to  the  life-rent  of 
Allan  Cuthbertson,  and  that  turned  on  the  construction  of  the  third  codicil. 
The  L.  O.  (Kinloch)  had  found  that  Allan  Cuthbertson  did  not  take  a  life- 
rent of  his  wife's  shares  after  her  death;  whereas  the  Second  Division  held 
that  he  did.  On  that  question,  he  agreed  with  the  Second  Division ;  and 
therefore  the  cross  appeals,  so  far  as  that  point  was  concerned,  ought  to  be 
dismissed  with  costs.  The  second  question  was  as  to  the  interest  of  John 
Idwford  Young.  The  L.  O.  held  he  was  .not  entitled  to  any  share  of 
residue,  but  the  Second  Division  reversed.  He  agreed  with  Lord  Benholme, 
who  dissented,  that  J.  L.  Young  took  no  share.  As  to  the  third  and  prin- 
cipal question,  that  turned,  not  on  any  principle  of  feudal  conveyancing, 
but  on  the  construction  of  the  words  used  by  the  testator.  These  clearly 
gave  the  life-rent  of  one-sixth  share  first  to  Mrs  Cuthbertson  for  life,  then 
to  her  husband  for  life,  and  the  fee  to  their  children,  if  any ;  and,  if  no 
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childreDi  then  the  life-rent  went  to  the  surviving  grandniecos  and  grand- 
nephews,  and  the  fee  to  the  issue  of  the  grandnieces  and  grandnephews, 
burdened  with  such  life-rents.  On  this  last  point  he  agreed  with  the  L 
O.'s  observations. 

Lord  Westbury  concurred  in  the  results  as  well  as  the  reasons  stated, 
and  thought  it  so  plain  a  case  that  if  there  had  been  a  proper  mode  of 
exercising  the  jurisdiction  of  the  Court  so  as  to  convene  all  parties  in  the 
field  at  once,  all  the  questions  might  have  been  decided  at  the  expense  of 
a  few  hundreds  of  pounds.  The  case,  however,  had  dragged  its  weary 
course  along  in  the  Court  of  Session  for  no  less  than  ten  years,  the  only 
difficulty  having  arisen  from  the  multiplicity  and  variety  of  the  procedure 
of  the  Court.  He  could  not  pretend  to  conjecture  the  expense  of  all  this, 
but  he  supposed  that  as  many  thousands  of  pounds  had  been  spent  as 
hundreds  would  have  sufficed  in  a  proper  mode  of  administration  of  the 
estate.  He  agreed  that  the  appeals  should  be  dismissed  with  costs;  for  in 
these  cases  too  much  encouragement  had  hitherto  been  given  to  numerous 
parties,  all  coming  forward  under  the  expectation  that  they  woold  be 
allowed  costs  out  of  the  estate. 

Lord  Colonsay  concurred  in  the  conclusions  as  to  the  three  points 
involved  in  these  appeals.     Partly  reversed. 

Univbbsity  of  Aberdeen,  &c.  v.  Ibyine. — Mar.  26. 
(In  Court  of  Session,  Feb.  8,  1866,  4  Macph.  393). 

Trust  —  Charitable  Bequest  —  Prescription, — Declarator  that  certain 
bursars  at  the  College  and  Grammar  School  of  Aberdeen  have  the  sole  and 
beneficial  interest  in  the  lands  of  Einmuck,  and  others,  and  that  de&.  has 
no  such  interest,  etc.  Defr.,  who  was  in  possession  of  the  lands,  maintained 
that  the  bursars  were  only  entitled  out  of  the  rents  of  these  lands,  which 
now  amounted  to  about  X600  a-year,  to  a  specific  sum  of  £1000  Scots,  or 
X83  6s  8d.  He  also  pleaded  that  any  claim  which  the  bursars  may  ever 
have  had  to  the  rents  of  these  lands  had  been  extinguished  by  prescription. 
The  question  depended  on  the  effect  of  a  will  of  Alex.  Irvine  of  Drum,  an 
ancestor  of  defr.,  and  a  bond  by  his  heir  in  1656,  mortifying  the  lands  of  K. 
for  the  purpose  of  providing  payments  to  bursars,  eta,  in  ternus  of  the  will 
The  LO.  (Kinloch)  decided  in  favour  of  the  bursars.  The  First  Division 
unanimously  reversed. 

Lord  Chancellor — The  question  mainly  depended  on  the  construction 
to  be  put  on  three  documents.  The  first  was  the  last  will  of  Alexander 
Irvine  of  Drum,  dated  1629.  He  was  of  opinion  that  the  will,  which 
mortiGed  £10,000  Scots,  to  be  employed  in  land  for  the  charity  in  question, 
authorised  the  trustees  either  to  buy  land,  or  to  invest  the  money  in  an 
annual-rent;  and  that  it  would  have  been  no  breach  of  trust  if  lands  had 
been  purchased  and  dedicated  accordingly,  in  which  event  the  charity 
would  have  had  the  benefit  of  any  increase  in  the  rents.  In  1633,  the 
Court  of  Session  declared  that  the  £10,000  Scots,  should  be  employed  and 
bestowed  to  the  best  behoof  and  weal  of  ten  scholars,  ordained  him  to 
provide  sufficient  lands  for  employing  £10,000  Scots  in  yearly  rent  to  the 
sum  of  £1000  Scots,  which  lands  should  be  bought  and  acquired  by  him 
heritably,  according  to  the  will.  He  could  not  agree  with  the  First  Division 
that  this  decree  was  at  all  inconsistent  with  the  will.  On  the  contrary,  it 
also  recognised  the  competency  of  the  trustees  to  invest  the  money  in  the 
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(mrchase  of  land.  Nothing,  however,  was  done  till  1656,  when  the  heir  of 
the  testator,  then  being  owner  of  Kinmack,  ezecated  a  deed  of  mortification 
thereof;  for  the  purpose  of  carrying  out  the  will  and  decree.  It  must  be 
taken  that  the  lands  were  to  be  bought  ont  and  oat,  and  the  proceeds  given 
to  the  charity;  and  it  made  no  difference  that  instead  of  buying  the  land, 
the  owner  of  the  lands  dedicated  them  by  a  deed  of  mortification.  He 
therefore  held  that  all  these  three  documents  were  in  favour  of  appts.*  con- 
tention, and  it  was  satisfactory  to  find  that  these  ancient  documents  received 
a  contemporaneous  exposition,  in  harmony  with  this  view.  As  regards  the 
negative  prescription,  all  the  Judges  below  agreed  that  there  was  nothing 
in  that  objection,  because  here  the  owner  of  the  lands  held  them  under  a 
title  impressed  with  the  original  trust  The  result,  therefore,  was  that  he 
agreed  with  the  L.O.,  and  the  judgment  of  the  Inner  House  should  be  re- 
versed, and  the  cause  remitted  to  settle  a  scheme  whereby  the  whole  rents 
and  profits  should  be  appropriated  to  the  charity,  having  regard  to  the 
change  of  circumstances  since  the  date  of  the  deed  of  mortification. 

Lord  Cranworth  concurred. 

Lord  Westbury  also  concurred,  and  regretted  that  in  this  case  also  there 
bad  been  a  protracted  litigation  of  seven  years  on  the  subject  of  this  trust 
in  the  Court  below.  He  thought  the  sum  of  JBIOOO  Scots  mentioned  in 
the  deed  of  mortification  was  not  intended  to  define  the  maximum  rental 
of  the  lands  to  be  purchased,  and  that  the  whole  rents  accruing  from  the 
lands  mortified  were  subject  to  the  trust;  but  respt.  should  be  declared  en- 
titled to  the  patronage  of  the  bursars  and  scholars  thus  to  be  provided  for, 
and  should  not  be  bound  to  pay  more  than  the  rents  and  profits  that  had 
accrued  since  the  date  of  the  signeting  of  the  summons  in  this  action,  and 
his  codts  of  the  appeal  should  be  paid  out  of  the  fund. 

Lord  Colonsay — He  quite  agreed  with  their  Lordships  that  there  was 
00  ground  in  this  case  for  the  plea  of  the  negative  prescription,  and  that 
the  deed  of  mortification  in  1656  was  obligatory  on  the  respondent.  Still 
the  qaestion  remained,  What  was  the  nature  of  the  obligation  so  undertaken 
by  respt.  9  Was  it  a  disposal  out  and  out  of  the  lands  so  mortified,  or  was 
it  only  a  grant  of  laud»4  to  the  extent  of  securing  a  fixed  sum  in  implement 
of  the  deed  for  the  payment  of  teu  bursars?  His  noble  and  learned  friends 
entertained  the  former  opinion,  but  he  doubted  the  soundness  of  that  con- 
claaiun.     He  differed.     Ueversed. 


t^t  Sroltis^  ^ato  ^agajinc  ant>  S^mff  i,arxtt  Reporter. 

SHERIFF  COURT  OF  RENFREWSHIRE,  PAISLEY.— Sheriffs 

Fbaber  and  Cowan. 

Halden  v.  Warnock.-— Jan.,  1868. 

Prommfn^  Kote — Indorsation. — Suspension  under  1  and  2  Vict,  c.  IID,  of 
a  charge  on  a  promissory  note  granted  to  respondent,  by  John  Hamilton,  and 
signed  on  tne  back  by  suspender:  on  the  ground  that  Huspender  was  not  a 
joint  or  joint  and  several  granter  of  said  note,  but  simply  an  indorser  for 
the  accommodaticm  of  tlie  payee  (respondent);  that  he  received  no  value, 
iuid  was  not  res(ing-owing  in  the  sum  therein;  and  that  at  all  events  as  an 

VOL  XSLf  KO.  OXXXVn.— MAY,  1868.  u 
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indoner  after  the  granier  of  the  note,  he  was  not  liable  to  sammaiy  lUligenee 
on  the  note.  The  respondent  pleaded  that  an  indorser,  not  being  payee  in 
a  bill,  is  liable  by  the  law  of  Scotland  as  a  new  acceptor  {Waten,  7th  March, 
1818,  F.  C.)  and  in  a  note  as  a  joint  obligant  {Dow  y.  WaU,  26th  March, 
1812,  F.  C,  Wilson's  Thomson  on  BUlSi  174);  that  in  this  caae  the  preteaoe 
that  saspr.  indorsed  for  respt/s  accommodation  was  "  the  most  impadeat 
thing  imaginable,"  the  granter  being  the  suspr.*s  brother-in-law,  and  the 
respt.  having  refused  further  credit  to  the  granter  without  caution :  thit 
there  was  no  such  uncertainty  on  the  face  of  the  note  as  to  the  signatara 
or  otherwise  rendering  the  note  insufficient  as  a  ground  of  summary  dili- 
gence: and  that  any  proof  of  the  suspr.'s  allegations  could  only  be  hy 
writ  or  oath. 

The  S.  S.  (10th  Dec.)  found  that  suspr.  was,  ex  Jaeie  of  the  note,  a 
joint  obligant  with  the  granter,  and  equally  liable  to  summary  diligeaoe 
thereon,  recalled  the  sist  of  execution  of  diligence,  found  the  letters  and 
charge  orderly  proceeded,  etc.     He  added  this  note. 

Note. — To  entitle  the  holder  of  a  bill  or  promissory  note  to  the  remedy 
of  summary  diligence,  it  is  sufficient  that  the  documeift  of  debt  be  ex  fade 
regular  and  free  from  suspicion.  From  the  fact  of  a  person's  signature  being 
thereon,  the  law  raises  certain  presumptions  which  are  conclusive.  The 
granter  of  a  promissory  note  cannot  object  to  summary  diligence.  If  his 
signature  is  admitted  he  must  abide  the  consequence.  Now  in  what  posi- 
tion is  the  suspender?  He  is  not  an  indorser,  because  he  never  was  the 
payee.  It  never  was  indorsed  to  him  and  his  signature  is  not  that  of  a 
proper  indorser.  The  presumption  of  law  is,  that  it  was  signed  by  him 
as  an  additional  security  to  the  payee,  who,  it  is  presumed  by  the  lav, 
looked  equally  to  him  and  to  the  other  granter  for  payment.  It  was  sub- 
stantially admitted  at  the  debate  that  this  presumption  of  law  was  in 
accordance  with  the  facts  of  tjie  suspender's  name  being  indorsed  before 
the  document  was  delivered  to  the  payee,  being  so  indorsed  for  the  parpose 
of  rendering  the  document  negotiable;  and  it  being  further  admitted  that 
the  money  was  advanced  to  Hamilton,  unico  joontexlu,  with  the  delivery  of 
the  promissory  note.  The  law  of  the  case  appears  to  the  Sheriff-Substitute 
to  be  too  clear  to  admit  of  serious  argument,  and  it  would  be  unfortunate 
for  the  commercial  community  if  any  doubt  were  thrown  on  the  point 

To  which  judgment  the  Sheriff  adhered,  on  appeal. 

SHERIFF  COURT,  ABERDEEN.— Sheriffs  Combie  Thomson  and 

Jamesok. 

Monk  v.  Hay. — Jan. 

Parochial  and  Burgh  Schoolmasters*  Act  1861. — Pursuer,  schoolmaster 
of  Einnethmont,  retired  in  1848  from  office,  under  an  arrangement  with 
the  heritors,  by  which  he  was  to  receive  a  certain  yearly  money  allowance, 
with  schoolhouse  and  garden,  and  the  allowance  given  by  the  Dick  Be- 
quest. By  s.  8  of  Parochial  and  Burgh  Schools  Act,  passed  in  1861,  where, 
prior  to  the  passing  of  the  Act,  arrangemei\ts  have  been  concluded 
under  which  the  schoolmaster  has  retired  from  the  active  duties  of  his 
office,  it  is  declared  lawful  for  the  heritors  to  meet  and  declare  the 
school  vacant,  and  elect  a  new  schoolmaster,  and  they  are  to  grant  to  the 
retiring  schoolmaster  the  terms  or  allowance  agreed  upon,  when  the 
arrangement  was  come  to.     By  s.  18  it  is  provided  that  nothing  in  the  Act 
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dudl  interfere  with  any  such  arrangement,  except  as  to  the  aohoolhonse 
and  garden,  which  shall  in  every  case  be  miade  over  to  the  person  actually 
falfilling  the  duties  of  the  schoolmaster,  the  heritors,  however,  being  bound, 
where  the  schoolhouse  and  garden  have  formed  part  of  the  retiring  allow« 
anoe,  to  make  '^  reasonable  compensation."  By  &  19  the  minister  and 
heritors,  where  a  schoolmaster  is,  from  incapacity,  old  age,  or  infirmity  un- 
fit for  the  duties  of  his  office,  are  authorised  to  call  upon  him  to  resign,  and 
should  he  refuse,  to  dismiss  him,  and  to  provide  for  him  a  retiring  allow- 
ance of  not  less  than  two-thirds  of,  nor  more  than,  the  full  amount  of  the 
salary.  By  s.  20,  it  is  enacted  that  where  the  minister  and  heritors  are 
by  the  Act  empowered  to  provide  a  retiring  allowance  to  a  schoolmaster 
who  shall  retire  or  be  removed,  they  may  provide  for  him,  in  addition,  a 
sum  equal  to  the  value  of  the  schoolhouse  and  garden,  as  shown  by  the 
valuation  roll  In  Nov.,  1861,  the  Heritors  of  Kinnethmont  declared  the 
school  vacant,  and  elected  a  new  schoolmaster.  They  resolved  to  pay  pur* 
saer,  in  addition  to  his  money  allowance,  a  yearly  sum  equal  to  the  value 
of  the  schoolhouse  and  garden  according  to  the  valuation  roll  of  the  year 
1860-61.  The  effect  was  to  deprive  pursuer  of  the  Dick  Bequest,  which, 
by  the  terms  of  the  Trust,  can  only  be  paid  to  the  person  holding  the  office 
of  schoolmaster.  Pursuer  raised  this  action  against  one  of  the  heritors,  to 
recover  his  proportion  of  the  difference  between  the  sum  offered  by  the 
heritors,  in  respect  of  the  loss  of  the  schoolhouse  and  garden  and  its  real 
value.  Defr.  pleaded,  1st — ^That  the  other  heritors  should  also  have  been 
called  as  parties;  2d,  That  s.  20  of  the  Act  applied  to  pursuer*s  case,  and 
that  they  had  complied  with  it^  provisions.  The  S.S.  repelled  the  defences 
aad  allowed  the  pursuer  a  real  annual  value  of  the  schoolhouse  and  garden 
—holding  that  s.  28  applies  only  to  arrangements  made  subsequent  to  the 
passing  of  the  Act.  The  Sheriff  adhered,  adding  in  his  note,  "  Sections  19 
and  20  apply  to  future  cases  under  the  Act,  not  to  arrangements  previously 
made.  In  these  sections  the  minister  is  conjoined  with  the  h^tors.  In 
the  18th  s.  it  is  different" 
Act. — JaiMS  dt  George  Collie,- — Alt—Jopp  S  Eeid, 

FORFARSHIRE  SHERIFF  COURT,  DUNDEE.— Sheiifi  Hmior 

and  GuTHBU  Smith. 

Ballaktykes  v.  Low. — Feb,  29. 
BUI — Proving  of  the  tenor — Minority. — ^Action  by  Mrs  Ballantyne,  with 
consent  of  her  husband,  and  by  him  as  her  administrator-in-law  and  for  his 
interest,  concluding  for  £50  of  principal  contained  in  a  bill  granted  to  the 
female  pursuer  by  the  defr.  and  a  third  party,  being  the  balance  of  the  price 
of  the  goodwill  of  business,  etc,  sold  by  her  to  defr.  Defr.  admitted  the 
purchase  and  the  granting  of  the  bill,  but  alleged  that  both  he  and  the 
female  pursuer  acted  for  third  parties,  and  that  both  were  aware  of  this. 
He  also  pleaded  minority  both  as  a  grantor  of  the  bill  and  as  defender, 
and  that  arrestments  had  been  used  in  his  hands  against  pursuer's  son,  the 
person  for  whom  he  alleged  she  had  acted  in  the  transaction ;  also  that  the 
co-acceptor  should  be  called.  Pursuer  did  not  produce  the  bill  founded 
on,  and  averred  that  about  a  time  named  the  female  pursuer,  who  was  then 
ia  possession  of  the  bill,  and  in  right  of  the  sum  due  thereby,  accidentally 
barot  it;  that  this  was  shortly  afterwards  intimated  to  the  defr.,  who  agreed 
to  grant  a  new  bill,  or  pay  the  £50.     Pursuers  offered  a  guarantee  that  pay- 
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ment  would  not  be  a  second  time  demanded  from  defr.,  and  averred  Oak 
the  bill  was  never  paid  them,  and  defr.  was  still  resting-owing  the  amoant 
Defr.  admitted  that  he  had  not  paid  the  bill,  and  maintained  that  a  pror* 
ing  of  the  lost  bill  was  necessary. 

The  S.S.  repelled  the  Brst,  fourth,  and  seventh  pleas  in  law  for  defr, 
and  appointed  parties*  procurators  to  meet  with  him  to  adjast  and  close 
the  record. 

Sou. — \faher1ey  d:  Co.  v.  Bank  of  Scotland^  I  W.  ik  S,  p.  10,  and 
Ewing  V.  fftbbtrt,  2d  July,  1823,  2  S.,  p.  455,  are  conclusive  as  to  the 
competency  (»f  such  an  action,  provided  security  is  offered  to  protect  defr. 
against  the  future  ap[>earance  of  the  bill.  Nor  does  tbe  c^i-acceptor  reqaire 
to  be  called,  because  they  are  both  liable,  jointly  and  severally,  ou  the 
instrument,  and  tbe  creditors  may  proceed  against  either.  It  is  alM>  cod- 
tended,  that  as  the  action  was  raised  on  5th  June,  18(37,  and  defr.  was  uot 
twenty-one  till  25th  Dec.  following,  it  should  be  dismissed,  as  his  curators 
were  not  called.  That  omission,  however,  does  not  import  a  uallity. 
Were  he  still  a  minor,  the  defect  would  be  cured  by  a  supplementary 
action  against  his  curators,  and  the  two  summonses  would  be  conjoined. 
But  as  he  is  now  major,  and  there  are  no  curators  to  call,  that  step  is 
unnecessary,  and  the  action  may  proceed." 

On  appeal,  the  Sheriff  recalled  the  Interlocutor  appealed  against,  sus- 
tained the  fourth  plea  in  law  for  defr.,  and  dismissed  the  action  as  iucom- 
petent,  finding  defr.  entitled  to  expenses. 

Ante. — Pursuer  in  this  case  brings  an  ordinary  action  to  recover  £50, 
being  the  amount  in  a  bill  said  to  have  been  accidentally  burned.  The 
Sheriff  has  carefully  examined  the  various  authorities  quoted  on  either  side, 
and  is  of  opinion  that  in  such  circumstances  an  ordinary  action  is  incom- 
petent, and  that  a  proving  of  the  tenor  with  its  various  securities  is  alone 
com})etent. 

''This  is  established  by  'Dickson  on  Evidence,*  sec.  1291,  et  uq.,  and 
*  Thomson  on  Bills,*  p.  204.  The  Court  of  Session  were  very  jealous  of 
allowing  even  the  proving  of  the  tenor  of  a  lost  bill  of  exchange,  and  were 
of  opinion  that  it  should  not  be  permitted  except  on  strong  grounds 
(M'Farlane,  1st  March,  1826,  4  s.  50;^.)  The  Sheriff  has  examined  tbe 
two  authorities  referred  to  by  Barclay,  p.  156,  and  is  of  opinion  that  tbey 
do  not  support  the  statement  made  by  him.*' 

Act.— More. Alt — Chant 

SHERIFF  COURT,   ABERDEEN.— Sheriffs  Jameson  and  TnoiBoy. 

Eeid  v.  M^Tagoart  and  Others. 
Sick  Benffit  Friendly  Societies— 'Dissolution — 18  and  19  Vict.,  c.  ^.— 
Action  at  the  instance  of  a  district  member  of  the  Aberdeen  Branch  of 
the  Independent  Order  of  Oddfellows  Manchester  Unity  Friendly  Society, 
registered  pursuant  to  13  and  14  Vict.,  cap.  15,  against  Trustees  of  tbo 
Branch,  concluding  for  i'8  10s  of  by-past  sick  benefit,  and  5s  weekly  of 
future  sick  benefit  while  sick.  Rule  42  of  the  Independent  Order  of  Odd- 
fellows provides  that,  when  a  lodge  in  a  district  is  dissolved,  members  of 
the  lodge  who  dissent  from  the  resolution,  become  thereby  district  mem- 
bers, and  are  entitled,  in  case  of  sickness,  to  relief  from  the  district  funds, 
and  that  when  a  district  Branch  is  dissolved,  such  sick  benefit  falls  to  be 
paid  out  of  the  funds  of  the  Order.  Rule  5  of  the  Aberdeen  Branch  pro- 
vides that  the  Trustees  shall  hold  office  only  during  the  pleasure  of  the  T)]»- 
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tiiet  Committee.  In  1853,  the  Bon-Accord  Lodge,  of  which  pursuer  was 
a  member,  was  dissolved,  he  disseuting;  and  he  in  consequence  became  a 
district  member,  and  has  paid  his  dues  as  such.  In  1 865,  the  Aberdeen 
District  Branch  consisted  of  four  Lodges,  one  of  wliich  attempted  to  secede 
abont  that  time,  and  the  District  Committee  passed  a  resolution  dissolving 
the  BrancL  The  consents  prescribed  by  the  statute  were  not  obtained. 
In  these  circumstances  defrs.  pleaded  that  the  secretary  or  treasurer  to  the 
District  Branch  was  the  proper  person  to  be  called  as  defr.,  and  that  they 
bad  no  funds.  M'Taggart  pleaded  that  the  Branch  was  dissolved,  and  he 
no  longer  a  trustee;  and  the  other  defrs.  that,  although  the  Branch  was 
not  dissolved,  the  committee  no  longer  existed,  and  that  their  appointment 
as  trustees  had  therefore  fallen.  The  S.  S.  found  that  down  to  Dec.,  1864, 
pursuer  received  the  allowaupe  to  which  he  was  entitled  as  a  sick  member; 
that  he  is  still  sick;  that  the  District  Branch  has  not  been  dissolved;  that 
defra.  were  duly  appointed  trustees  of  the  Branch,  and  have  nut  resigned, 
or  been  in  any  legal  mode  denuded  of  that  office;  that  the  lodges  or 
societies  which  couKtitute  the  said  District  Branch  are  possessed  of  funds 
sufficient  to  meet  pursuer's  claims;  that  by  the  Friendly  Societies'  Act, 
18  and  19  Vict.,  c.  65,  s.  19,  the  trustees  of  any  friendly  society  are  autho* 
rised  to  defend  any  action  **  concerning  the  property,  right,  or  claim  to  pro- 
perty of  the  society ''  ft)r  which  they  are  trustees;  that  by  s.  20,  no  such 
trustees  "  shall  be  liable  to  make  good  any  deficiency  which  may  arise  or 
ha])pen  in  the  funds  of  such  society,  but  shall  be  liable  only  for  the  moneys 
which  shall  be  actually  received  by  them  on  account  of  such  society;'*  that 
by  the  Amendment  Act  1858,  s.  7,  in  any  proceeding  against  a  society, 
"  it  shall  be  sufficient  to  make  the  secretary  or  any  other  officer  of  the 
society"  defender  in  such  proceeding.  Finds:  In  point  of  law.  that  defrs. 
as  trustees,  and  as  representing  the  said  Aberdeen  District  Branch,  are 
liable  to  pursuer  in  the  sums  sued  for,  and  decerned,  etc. 

Note. — It  was  scarcely  disputed  that  pursuer  was  in  such  a  state  of 
health  as  to  entitle  him  to  sick  allowance.  That  fact  is  indeed  assumed 
throughout  the  pleadings.  It  is  not  maintained  by  pursuer,  that  defrs. 
are  liable  as  individuals.  The  conclusions  are  directed  against  them 
as  representing  the  District  Branch.  If,  in  point  of  fact,  they  are  the 
trustees  of  that  Branch,  it  is  thought  that  it  is  properly  convened  by 
calling  them  in  the  mode  adopted.  It  is  a  '*  society'*  in  the  meaning  of 
the  Friendly  Societies'  Acts;  and  although  it  might  probably  be  sued  by 
other  of  its  officials  under  a  clause  in  the  Act  of  1 858,  yet  the  legislature 
wems  to  have  intended  that  the  trustees  should  not  be  excluded  from 
representing  such  societies  in  Courts  of  Law.  In  the  only  reported  case  in 
the  Court  of  Session  occurring  subsequent  to  the  passing  of  the  statutes 
nov  in  force^  a  registered  friendly  society  was  held  competently  called  by 
its  trustees.     {Blue  v.  Poliok,  12th  July,  1866,  4  M'Ph.  10*2.) 

But  one  of  the  defra  maintained  that  the  District  Branch  no  longer 
exists,  and  that  therefore,  of  course,  there  can  be  no  trustees  to  be  sued  on 
its  behalf  The  S.S.  cannot  adopt  this  view.  A  friendly  society  is  a 
creature  of  statute,  so  soon  as  registered  in  the*  mode  prescribed  by  law. 
S.  13  of  the  Act  of  1855,  provides  that  no  society  '*  shall  be  dissolved 
or  determined,"  without  certain  specified  consents  being  obtained,  or  other 
elaborate  procedure  being  adopted.  It  cannot  be  shown  that  this  provisitm 
of  the  Act  has  ever  been  complied  with,  in  the  present  case,  or  even  that  a 
nrioos  tttempt  has  beea  made  to  obsenre  its  terms. 
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It  was  also  contended  that  defrs.  were  not  liabloi  because  they  had  no 
funds.  As  already  noticed,  defrs.  are  certainly  not  liable  except  for  the 
funds  of  the  Branch  which  they  represent  If  none  such  exist,  the  consti- 
tution of  this  claim  by  pursuer  will  do  them  personally  no  injury.  But  it 
is  thought  that  if  the  District  Branch  still  exists  the  component  parts  exist 
also,  and  it  is  admitted  by  both  defrs.  that  they,  viz.,  the  Lodges  which 
constitute  the  District,  have  ample  means  to  satiefy  the  present  claim. 

On  appeal,  the  Sheriff  adhered,  with  this  Nate: — The  main  question  is 
whether  defis.  have  shown  that  they  are  entitled  to  be  absolved  from  pur- 
suer^s  claim : — 

(1.)  It  is  plain  that  the  **  Aberdeen  District  Branch"  has  not  been  legally 
dissolved.  It  is,  therefore,  still  answerable,  through  its  recognised  officers, 
to  those  who  can  show  a  good  daim  against  it  The  trustees  are  by  the 
Acts  the  proper  parties  to  sue  and  be  sued  in  regard  to  such  matters. 

(2.)  Defrs.  having  been  appointed  trustees,  hold  their  office  until  they 
are  removed,  or  resign,  or  the  society  is  l^ally  dissolved.  They  have  not 
shown  that  they  have  been  legally  denuded  of  their  office. 

(3.^  Defrs.  contend  that  they  are  not  bound  to  answer  demands  of  this 
descnption,  in  respect  of  a  20  of  18  and  19  Vict,  c.  63.  But  they  have 
quite  mistaicen  the  efiect  or  purpose  of  this  section.  It  only  limits  the  per- 
Bonal  liability  of  trustees  in  the  case  of  deficient  funds  to  the  moneys  acta- 
ally  received  by  them,  but  it  does  not  relieve  them  from  any  of  their  duties 
or  responsibilities,  as  official  managers  or  representatives  of  the  society. 
One  declared  object  of  the  "  Aberdeen  District  Branch"  was  to  raise  funds 
by  UvieBy  for  rendering  assistance  to  members  in  sickness.  S.  13  assumes 
that  the  liability  of  the  trustees  is  not  discharged  unless  by  complying  with 
the  regulations  thereby  prescribed  for  dissolving  the  society  in  a  I^aI 
manner.  The  consent  of  five-sixths  in  value  of  the  existing  members  is 
not  only  necessary  to  dissolve  a  society,  but  the  special  eoment  of  all  per- 
sons entiilisd  to  relief  is  an  essential  pre-requisite.  A  statutory  declaration 
must  be  made  before  a  Justice  that  the  provisions  of  the  Act  have  been 
complied  with;  and  it  is  enacted  that  no  division  of  funds  shall  be  lawful 
unless  the  daun  of  every  member  is  first  duly  satisfied  or  provided  for. 
It  is  vain  to  suppose  that  officers  or  members  of  such  societies  can  get  rid 
of  their  legal  obligations  to  their  contributors  by  simple  resolutions  to 
break  up  their  lodges,  or  by  ceasing  to  carry  on  their  affiurs  according  to 
their  rules.  Other  private  Mutual  Insurance  Companies  cannot  do  this, 
and  the  legislature,  in  giving  many  privileges  to  Friendly  Societies,  has 
carefdlly  provided  against  such  attempts.  The  only  safe  or  proper  course 
for  them  is  a  conscientious  and  scrupulous  compliance  with  the  provisions 
of  the  statutes  under  which  they  are  registered;  and  until  this  is  done,  and 
the  claims  of  members  against  the  society  provided  for,  neither  the  ofBcers 
nor  the  members  can  be  exonerated. 

Ad, — D.  C,  Frcuer.^-'^Alt — John  Davidton  atid  Alex.  Edmoftdj  jun, 

DUNDEE  SHERIFF  COURT.— Sheriff  Smith. 

Dick  &  Flkujuq  v.  Fabnhah. — Fdb.  18. 

Partnertfitp^— Dissolution^— Title  to  sue. — ^The  objection  was  taken  that 
this  action  was  incompetent,  being  at  the  instance  of  an  admittedly  dis- 
solved company.-  The  S.S.  dismissed  the  action  on  the  ground  that  a  dis- 
solved company,  as  such,  could  neither  sue  nor  be  sued.  He  said  that 
the  whole  difficulty  arose  from  the  saying  to  be  found  in  the  books  that 
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"a  diaaolved  company  subsiated  to  the  effect  of  being  wound  up;"  but 
Hub  did  not  mean  that  they  had  a  persona  standi,  but  only  that  the  partners 
eoold  recover  the  debts  due  to  the  company,  and  could  be  compelled 
to  pay  the  debts  due  by  them.  The  incompetency  of  the  action  was 
farther  demonstrated  by  the  fact  that  if  defrs.  were  to  succeed,  there 
was  no  person  from  whom  they  could  recover  their  expenses,  for  the  dis- 
lolTed  company  could  not  be  charged.  Jamieson  v.  Waison,  14  D.  1021. 
AeU—Paul. AU,—J.  D.  OrayU. 

SHERIFF  COUKT,  LANABKSHIBE,  GLASGOW.— SheriflBs 

BsLL  and  Galbraxth. 

A.  V.  B. 
Bq)araUon — Breach  of  Promise  and  Seduction, — Summons  averred  that 
defr.  had  promised  and  agreed  to  marry  pursuer,  and  wrongfully  fisdled  to 
perform  his  promise;  and  also  that  defr.  had,  ''  under  promise  and  engage- 
ment to  marry  the  pursuer,  seduced  her,  etc.,  whereby  she  is  now  pregnant,'* 
sod  concluded  for  £300  sterling,  in  name  of  damages — Held  that  this  did 
not  necessarily  constitute  marriage  de  presenti,  but  that  there  was  a  rele- 
vant summons  of  damages. 

The  S.Sb  (Dec.  18)  Finds  that  this  is  an  action  of  damages  for  breach  of 
promise  of  marriage  and  seduction  as  stated  in  the  summons,  "  under  pro- 
mise** and  engagement  to  marry:  Finds  it  pled  in  the  defence  that,  if  pur- 
Biier*s  statements  are  true,  the  pursuer  and  defr.  are  married  persons,  and 
the  action  is  incompetent:  Sustains  the  defence;  assoilzies  the  defr.^  but,  in 
the  drcnmstances,  finds  ^o  expenses  due." 

Note. — Pursuer  contended  that  copula,  following  upon  a  promise  of 
marriage,   did  not  constitute  marriage,  but  was  merely    su£Scient    to 
entitle    the    Court    to    give   judgment    in    a    declarator.      This    view 
is,  however,  quite    erroneous,   {Pennycuik  v.    OrinUm,   or    Grinion  v. 
Graide,  M.    12,677).     In  that    case,    the  report  says,  ''It  was  held 
for   law    that    a  promise    of   nuuriage,    followed    by    a  copula,  made 
from  that   moment    an    actual  marriage.*'    The    pursuer  therefore    in 
substance,  says  she  is  the  defender's  wife.     No  promise,  then,  has  been 
broken,  and  a  wife  can  have  no  action  against  her  husband  for  seduction." 
The  Sheriff  (Feb.  27)  Finds  that  the  summons  sets  forth,  as  warranting 
the  conclusion  for  damages,  that  defr.,  after  professing  honourable  attach- 
ment to  pursuer  with  a  view  to  marriage,  and  after  promising  and 
engaging  to  marry  her,  succeeded  in  seducing  her,  and  had  carnal  connection 
with  her,  whereby  she  is  now  pregnant;  and  that  defr.  thereafter  broke  off 
and  resiled  from  his  promise  to  marry,  to  the  pursuer's  loss,  injury,  and 
damage:  that  the  summons  does  not  set  forth  that  the  promise  to  marry 
was  made  in  writing;  and  it  was,  on  the  contrary,  admitted  by  pursuer  at 
the  debate  that  she  could  not  establish  said  promise  by  any  evidence  more 
certain  than  parole  testimony:  that  neither  is  it  averred  in  the  summons 
that  pursuer  surrendered  her  person  to  defr.  expressly  in  respect  of  said 
promise;  that,  in  these  circumstances,  the  statements  in  the  summons  do 
not  amount  to  an  averment  that  pursuer  and  defr.  are  married  persons, 
sod  do  not  instruct  that  they  in  point  of  fact  are  so,  and  said  statements 
are  relevant  to  support  the  conclusion  for  damages  for  breach  of  promise  of 
marriage  and  seduction:  Therefore,  under  reference  to  the  annexed  note, 
recalls  the  interlocutor;  before  farther  answerj  allows  a  proof  pro  ut  de 
jurc,f(c. 
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Note, — ^Whether  a  promise  of  marriage  BubiequenJte  eopufa  on  the  faith  of 
the  promise  constitutes  ipsum  matrimnnium,  or  whether  it  is  only  a  pre- 
contract capable  of  enforcement,  but  not  actual  marriage,  is  a  question  upon 
which  institutional  writers  -are  not  at  one.  The  preponderance  of  author- 
ity seems  to  be  in  favour  of  the  opinion  expressed  by  Lord  Moncreiff  in 
jfroume  v.  Bums,  June  30,  1843,  5  D.  288,  in  which,  after  explaining  that 
a  formal  consent,  deliberately  given  and  contained  in  written  documents, 
constitutes  very  marriage,  he  goes  on  to  say  that  such  a  case  *'  entirely 
differs  from  another  which  is  often  confounded  with  it,  that  of  a  promise 
of  marriage  subsequente  copula,  which,  by  due  process,  may  be  reduced  into 
marriage,  as  furnishing  a  legal  ground  for  declaring  a  marriage,  to  have 
been  thereby  constituted.  But  the  difference  is  great  in  this  point,  that 
declarator  is  essential  to  the  couHtitutiun  of  marriage  in  that  case:  and  that 
if  no  such  declarator  be  brought  in  the  lifetime  of  the  parties,  the  marriage 
can  never  be  cstabliHhed  afterwards."  On  considering  the  summons  in  the 
present  case,  it  will  be  found  not  necessary  to  determine  whether  Lord 
Moncreiff^s  doctiine  is  well  founded  or  not.  There  is,  first,  no  averment  in 
the  summons  that  any  written  promise  was  ever  made  by  defr.;  and  it  is 
quite  settled  by  decisions  that,  in  the  words  of  Mr  Fraser  (Dom.  Rel.  I., 
197)  "a  promise  of  marriage  cannot  be  proved  by  writ  or  oath  when 
the  object  of  it  is  to  render  it  the  medium  of  declaring  marriage."  Then, 
while  it  is  equally  fixed  that  the  copula,  which  with  the  promise  is  to 
create  a  contract  of  marriage,  must  have  been  consented  to  by  the  woman 
on  the  faith  of  the  promise,  and  must  be  so  libelled  in  a  declarator,  the 
summons  makes  no  such  averment,  but,  on  the  contrary,  imputes  the  copula 
to  seduction.  In  such  circumstances  an  action  of  damages  either  for  breach 
of  promise  (of  marriage)  and  seduction,  or  for  seduction  alone,  is  quite 
competent,  and  has  often  been  sustained.  The  Sheriff  referred  to  PaUm  v. 
Brodie,  Dec.  10,  1857,  20  D.  2/)8;  Kay  v.  WiUfms  Tn.,  6th  March,  1850, 
72  D.  845;  and  Walker  v.  M'Isaac,  29th  Jan.,  1857,  19  D.  340. 

Act.—W,  B.  Faulds. AU.^M'Bride  A  Davidion. 

PERTH  S.D.  COURT.— Sheriff  BABCLiiY. 
Highland  Society  v.  Guild. 

Suhseriptions  to  Highland  Society, — The  Highland  and  Agricultural 
Society  and  Sir  W.  Stirling-Maxwell,  honorary  secretary,  sued  Guild,  farmer, 
Coulshill,  Auchterarder,  for  X2,  being  the  aggregate  amount  of  his  annual 
subscription  of  10s,  payable  in  advance  at  January  1,  1865,  1866,  1867| 
and  1868.  Guild  pleaded  that  he  bad  verbally  intimated  that  he  was  not 
to  continue  any  longer  a  member  of  the  society.  Pursuers  contended  that 
by  the  Royal  Charter  incorporating  the  society  which  provided  that  "aoy 
person  elected  an  ordinary  member  of  the  society,  who  shall  not  have 
objected  to  his  election,  on  the  same  being  intimated  to  him  by  the  secretary, 
shall  not  be  entitled  to  resign  or  withdraw  his  name  as  a  member  of  the 
society  unless  he  shall  have  paid  up  his  life  subscription,  or  shall  have 
previously  settled  and  paid  in  annual  contributions  a  sum  equal  to  that 
fixed  by  the  society  at  the  time  of  his  election,  to  be  paid  by  members  as 
the  purchase  of  a  life  subscription,  in  lieu  and  in  redemption  of  the  annual 
payments."  Another  charter  also  provided  that  in  actions  for  the  recovery 
of  arrears  ''  it  shall  not  form  a  bar  or  valid  defence  against  such  actions  that 
the  member  has  tendered  bis  resignation."    6esideS|  the  by-laws  provided. 
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in  the  case  of  tenant-farmers,  that  they  ''shall  pay  at  admission,  and  after- 
wards annually  in  advance,  the  sum  of  10s,  with  the  option  and  power  of 
redeeming  the  same  by  payment  of  five  guineas  as  the  purchase  of  a  life 
subscription."     Decree. 

Ad.'-Kyd. AlL—Whyte, 

SHERIFF  COURT,  DUNDEK—Sheriflf  Smith, 

Tbomsox  v.  Duncan. — Mar.  14. 

Debts  Recovery  Act — Jurisdiction — Expenses. — Pursuer  sued  defr.  as  vitious 
intromitter  with  his  mother*s  estate,  for  £46  15s  as  the  price  of  goods 
sold  and  delivered  to  her.  Defr  was  a  minor,  and  the  action  was  also 
directed  against  hut  tutors  and  curat<»r8,  if  he  any  have.  In  the  account 
appended  to  the  summona,  10s,  a  portion  of  the  above  amount,  was  stated 
to  be  cash  lent.  Defr.  did  not  oppose  decree  for  the  debt,  but  objected  to 
ordiuary  court  expenses,  on  the  ground  tbat  the  action  should  have  been 
brought  under  the  Debts  Recovery  Act.  The  pursuer  maintained  that  the 
item  of  lent  cash  prevented  this.  The  S.S.,  in  respect  no  defences  had 
been  stated,  decerned  in  terms  of  the  conclusions  of  the  summons,  and 
found  pursuer  entitled  to  expenses,  but,  as  this  action  should  have  been 
brought  under  the  Debts  Recovery  Act,  modified  the  same  to  16s  7d, 
being  the  costs  allowed  by  that  statute  for  a  decree  in  absence. 

I^ote. — This  action  clearly  falls  under  the  Debts  Recovery  Act,  for 
although  of  the  £46  15s  which  forms  the  sum  of  the  account  appended  to 
the  summons  10s  bears  to  be  for  lent  cash,  the  nature  of  an  action  must  be 
gathered  from  the  conclusions  of  the  summons,  and  these  are  for  goods  sold 
Slid  delivered.  The  Debts  Recovery  Act  incorporates  sec.  3G  of  the  Small 
Debt  Act,  and  in  substance  provides  that  in  any  cause  falling  within  the 
enumerated  list,  and  in  which  the  debt  sued  for  does  not  exceed  the 
value  of  £50,  "  which  shall  in  future  be  carried  on  before  any  Court, 
not  according  to  the  summary  form  herein  provided,  it  shall  be  lawful 
for  the  Judge  in  such  Court  notwithstanding  to  allow  no  other  or 
higher  fees  or  expenses  to  be  taken  or  paid  than  those  above  men- 
tioned.*^ The  S.S.  reads  these  words  as  meaning  that  in  the  case  put, 
the  party  shall  not  be  entitled  to  costs  in  the  ordinary  Court  unless 
the  Judge  be  of  opinion  that  there  were  special  tics  in  the  nature  of 
the  action  which  justified  pursuer  in  not  bringing  it  in  the  summary 
form.  A  defender  is  not  to  be  deprived  of  the  benefit  of  the  statute  by 
the  caprice  of  the  pursuer.  As  Lord  Colonsay  observed  in  Macfarlane  v. 
Xeiffu,  4th  Dec,  1858,  where  a  limited  jurisdiction  is  established,  *'  A 
party  should  not  be  entitled  to  put  his  adversary  to  the  expense  of  a 
litigation  in  a  mere  costly  jurisdiction.*'  In  a  case  such  as  the  present 
there  were  three  courses  open  to  the  pursuer,  all  equally  competent  The 
action  might  have  been  brought  in  the  Supreme  Court,  the  ordinary  Sheriff 
Court,  or  the  Debts  Recovery  Court — the  difference  being,  that  a  decree  in 
the  first  costs  about  £10,  and  the  last  (excluding  outlay)  10s.  If  the 
pursuer  chooses  to  take  either  of  the  two  first  in  preference  to  the  last,  he 
may  do  so  at  his  own  expense,  but  not  at  the  expense  of  hia  opponent," 
The  pursuer  acquiesced  in  this  judgment. 

Ad.^Bisset, AU.^GrafUt, 
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FORFARSHIRE  aD.  COURT.— Sheriff  Smith. 

Drake  v,  Wokdib  &  Co. — Mar.  10. 

Carriers^  Ad — 1  Wm.  /r.,  c.  68. — ^This  case  was  incorrectly  reported 
in  March  No.,  p.  179.  Defrs.  pleaded  that  as  pursuer  had  claimed  X14 
before  raising  the  action,  he  could  not  take  the  case  out  of  the  statute  bj 
concluding  for  less  than  £10. — Held  that  neither  the  snmmoDS  nor 
the  pursuer's  letter  was  conclusive  on  the  question  of  value,  and,  as  it 
was  proved  that  the  watch  and  chain  cost  £10  10s  six  years  ago,  decrte 
granted  for  £7  10s  as  the  proximate  actual  value  when  delivered  to  defrs. 

SHERIFF  COURT,  LANARKSHIRE,  GLASGOW.— SherifEi 

Glabbfobd  Bell  and  Galb&aith. 

Dunn  v.  Short. 

Proof- — HwUband  and  Wife — Held  not  competent  to  prove  extrajudicial 
Statement  made  hy  a  parly  to  his  oum  prejudice — A.  S,f  1839, — Action  of 
damages  for  breach  of  promise  of  marriage.     Pursuer  founded  on  verbal 
promises,  and  several  letters  by  defr.     Defr.  denied  the  verbal  promises, 
and  did  not  admit  the  authenticity  of  the  letters.    The  S.S.  (Galbraith) 
found  that  pursuer  had  failed  to  establish  either,  and  assoilzied.     Pursuer 
appealed,  and  presented  a  petition  under  s.  83  of  the  A.  S.,  1839,  for  leave 
to  lead  further  proof  of  the  authenticity  of  the  letters.     This  the  Sheriff 
allowed  on  payment  of  expenses.     Before  the  S.S.,  pursuer  adduced  defr.'s 
present  wife.     Defr.  objected.     Objection  sustained,  1 6  and  17  Vict.,  c.  20, 
&  4.     She  then  adduced  defr.*s  brother,  whom  she  proposed  to  ask  if  he 
knew  that  the  parties  were  carrying  on  a  correspondence?     Defr.  objected 
that  this  did  not  come  under  the  additional  proof  allowed.     Sustained. 
She  then  asked  him  if  defr.  had  ever  told  him  of  the  correspondence? 
Objected,  that  as  defender  himself  could  not  be  examined,  evidence  of 
statements  by  him  was  inadmissible.    Sustained.    Pursuer  appealed.    The 
Sheriff  found  that,  although  defr.'s  wife  was  one  of  the  tiiree  witnesses 
referred  to  in  said  Interlocutor,  the  objections  to  the  competency  of  her 
examination  fell  to  be  sustained,  in  respect  that  although  under  s.  3  of  16 
Vict.,  c.  30,  it  is  provided  that  "  it  shall  be  competent  to  adduce  and 
examine  as  a  witness  in  any  action  the  husband  or  wife  of  any  party** 
thereto,  it  ia  nevertheless  enacted  by  s.  4,  as  a  special  exception  to  the 
general  rule,  that  *' nothing  herein  contained  shall  apply  to  any  action, 
suit,  or  proceeding  instituted  in  Scotland  in  consequence  of  adultery,  or 
for  dissolving  any  marriage,  or  for  breach  of  promise  of  marriage,  or  in  any 
action  of  declarator  of  marriage,"  eta     Finds  that  the  law  therefore  stands 
as  it  did  previous  to  the  passing  of  the  said  Act  as  regards  the  inadmissi- 
bility of  a  wife  to  give  evidence,  either  for  or  against  her  husband,  in  any 
civil  action.     See  Tait  on  J^vidence,  p.  363.     Therefore  adheres,  eta    That 
the  appeal  was  directed,  second,  against  the  disallowance  of  the  two  interro- 
gatories put  to  the  witness  James  Short,  on  page  5  of  said  additional  proof. 
That  the  first  of  said  interrogatories,  if  answered  in  the  affirmative,  would 
afford  an  adminicle  of  evidence  towards  establishing  the  point  remitted  to 
probation.     Therefore  recalls  the  Interlocutor  disallowing  the  same,  and 
permits  it  to  be  put.     But  finds,  as  regards  the  second  interrogatory,  that 
it  was  incompetent  to  ask  the  witness  what  he  had  been  told  by  defir.,  see- 
ing that  defr.  himself  could  not  be  examined  as  a  witness,  and  consequently 
what  he  said  cannot  be  proved  by  secondary  evidence.    Therefore  adheres, 
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etc  That  the  appeal  was  directed|  third,  against  the  Interlocutor  declaring 
the  proof  closed,  on  the  ground  that  pursuer  wished  to  be  allowed  to 
examine  certain  experts  on  the  subject  of  defr.'s  handwriting.  But  finds 
that  pursuer  has  no  craving  in  her  petition,  No.  8,  for  the  examination  of 
such  persons,  and  no  allowance  of  further  proof  can  now  be  given.  There- 
fore adheres;  but  remits  to  assign  a  diet  for  the  readduciug  of  the  witness 
Short,  and  thereafter  to  proceed,  eta  {Ante,  p.  286). 
Act—W.  B.  FauMs. Alt^J.  B.  Burnet. 

COMMISSAKY  COURT  OF  SUTHERLANDSHIRK— 
Commissaries  Fordtce  and  Mackenzie. 

Donald  ob  Daniel  Maokat's  Executby. — Feb.  25  and  Mar.  14. 

{See  Scottish  Law  Mag.,  Vol.  VI.,  61). 

Proof- — Presumption  in  favour  of  life — Evidence  of  death. — ^In  a  petition 
for  confirmation  of  the  estate  of  Mackay,  who  was  alleged  to  have  died  or 
been  lost  during  his  passage  from  Australia  to  England  in  1865,  under  the 
circumstances  set  forth  in  the  Interlocutor  quoted,  in  respect  there  was  a 
doubt  as  to  Mackay's  actual  decease,  petr.  was  allowed  a  proof  of  his 
statements  regarding  the  death  of  Mackay,  and  of  all  facts  and  circum- 
stances pertinent  thereto.  The  only  witnesses  examined  were  petr.  and 
his  brother-in-law,  the  Rev.  Mr  Grant,  who,  in  the  course  of  their  en- 
quiries, had  received  the  letters  referred  to  in  the  Commissary's  Interlocutor, 
and  whose  information  did  not  go  beyond  the  stateibents  in  these  letters. 
This  proof  the  Commissary-Depute  held  insufficient,  and  found  that  petr., 
having  failed  to  prove  any  facts  and  circumstances  establishing  the  decease 
of  Mackay,  the  legal  presumption  in  favour  of  his  being  still  alive  had  not 
been  overcome.     Petition  dismissed. 

In  a  Note  he  added,  with  reference  to  the  letters  (five  in  number)  spoken 
to  by  the  witnesses: — "  Even  assuming  that  the  letters  are  good  legal 
evidence  (which  Hiey  are  not),  they  go  no  further  than  to  express  a  convic- 
tion, founded  not  on  any  facts  seen  by,  or  occurring  to,  the  writers,  but 
upon  report  or  hearsay  that  Mackay,  along  with  the  crew  of  one  of  the 
ship's  boats,  had  been  lost  In  these  circumstances,  and  in  the  absence  of 
all  direct  evidence,  the  C.-D.  cannot  hold  that  the  presumption  in  favour 
of  life  has  been  elided.  That  Mackay  is  dead  is  no  more  than  suspected 
(for  in  Scots  law  there  is  no  such  presumption  as  one  in  favour  of  death), 
and  the  C.-D.  cannot  accept  and  deal  with  suspicion  as  equivalent  to  full 
legal  proo£"    (TaU,  10th  Feb.,  1866;  4  MT.  433> 

On  appeal,  the  Commissary  reversed,  and  found  the  evidence  sufiicient 
to  entitle  the  petr.  to  confirm.  His  Interlocutor  finds  (1)  that  it  is  alleged 
that  in  1864  the  petr.'s  brother,  Donald  or  Daniel  Mackay,  left  Sutherland, 
where  he  had  resided;  arrived  in  South  Brisbane,  Austndia,  in  the  begin- 
ning of  I860;  that  after  a  short  residence  there  he  shipped  as  a  passenger 
on  board  the  "  Fiery  Star"  for  England ;  that  on  her  passage  at  sea  the 
vessel  caught  fire  on  or  about  20th  April,  1865;  that  some  of  the  crew  and 
passengers  left  the  vessel  in  three  or  four  of  the  ship's  boats  to  save  them- 
selves; that  the  vessel  was  burned  to  the  water's  edge;  that  the  crew  and 
passengers  remaining  on  board  were  eventually  rescued  from  the  burning 
vessel;  but  that  petr.'s  brother  was  not  one  of  those  so  rescued :  Finds  (2) 
that  by  letter  dated  19th  July,  1865,  which  had  passed  through  the  post- 
office  from  Mr  W.  H.  M'Quacker  of  South  Brisbane  to  petr.,  M^Quacker 
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announces  that  his  brother  had  ahipped  himself  on  board  the ''  Fiery  Star;** 
that  it  was  burnt ;  that  of  the  boats  which  had  left  the  vessel,  all  were  lost, 
with  those  on  board*  save  one  boat,  and  that  as  to  it  and  people  in  it,  odIj 
some  of  the  vessel's  crew  (not  passengers)  were  saved :  Finds  (3)  that  there 
is  evidence  under  the  hand  of  the  owners  of  the  vessel  that  the  naroe  of 
the  petr.'s  brother  was  entered  as  a  passenger ;  that  the  owners  state  that 
all  hopes  were,  and  have  been,  abandoned  as  to  the  existence  of  any  of 
those  in  the  missing  boats;  and  that  the  insurance  money  effected  on  the 
vessel  has  been  duly  paid  to  the  owners  by  the  insurance  company:  Finds 
(4)  that,  having  regard  to  the  evidence  and  documents  in  process,  and  to 
the  whole  facts  and  circumstances,  that  there  is  reasonable  ground  for 
presuming  that  Mackay  met  his  death  on  or  about  or  soon  after  the  boming 
of  the  said  vessel  on  20th  April,  1865 :  Therefore  (5)  recalls,  etc.,  etc. 

Note, — It  is  no  doubt  true,  that,  in  the  general  case,  there  is  in  law  a 
presumption  in  favour  of  life ;  but  such  a  presumption,  like  all  others,  is 
not  absolute,  but  may  be  "  elided  "  or  overruled  in  favour  of  the  contrary 
presumption.  What  amount  of  evidence  will  be  enough  t»  do  this  S& 
therefore  the  question  in  all  cases  of  the  sort;  but  no  fixed  rule  can  be  set 
down  for  determining  this,  as  the  circumstances  giving  rise  to  a  question  of 
life  or  death  vary,  and  must  vary,  in  every  case.  This  much,  however,  may 
be  affirmed,  that  there  is  no  ground  whatever  for  saying  that  ^^fuU  Ufjnl 
evidence"  is  required  in  law  to  establish  the  death  absolutely,  but  only  such 
a  train  of  facts  and  circumstances  as,  when  taken  together,  reasonably  give 
rise  to  the  impression  on  the  mind  of  the  probability  of  death.  Such  seems 
to  be  the  teaching  and  tendency  of  the  authorities  and  decided  cases. 

After  full  consideration  of  the  circumstances  here,  the  Commissary  is  of 
opinion  that  they  form  not  a  mere  case  of  **  suspicion  "  favourable  to  pre- 
suming death,  but  that  they  afford  reasonable  ground  for  assuming  that  it 
is  probable  that  the  petr.'s  brother  met  his  death  in  the  very  way  described, 
and  as  is  to  be  inferred  from  the  artless  and  obviously  truthful  letter  from 
Mr  M'Quacker  to  the  petr.  The  Commissary  sees  no  reason  for  holding 
that,  as  a  condition  for  the  sustaining  of  the  petr.*s  application  to  be 
allowed  to  confirm  as  executor  to  his  brother,  he  must  bring  '*  full  legal 
proof*  to  prove  the  death  absolutely.  Such  is  not  requisite  by  law  in  any 
such  case,  nor  is  it  correct  to  say  so,  when  the  matter  is  considered  on 
general  principle,  as  such  rule  would  or  might  in  many,  if  not  in  most,  of 
this  class  of  cases,  be  impossible  to  comply  with, — that  is,  from  the  impos- 
fiibility  of  proving  the  death  absolutely.  It  would  simply  lead  to  a  denial 
of  justice,  which  is  neither  within  the  letter  nor  spirit  of  the  law  in  such 
matters. 


WiNDmo  tTP — Companies*  Act  1862,  m.  138,  169, — ^A  summons  was 
taken  out,  undet  s.  138,  by  the  liquidator  of  a  company  which  was  being 
voluntarily  wound  up,  requiring  a  creditor  and  shareholder  to  shew  cause 
why  his  claim  should  not  be  adjudicated  upon  by  the  Court.  Terms  of 
compromise  having  subsequently  been  agreed  to  between  the  creditor  and 
liquidator,  and  approved  by  a  majority  at  an  extraordinary  general  meeting 
under  8.  159,  an  application  by  the  liquidator  to  the  Court  for  its  sanction 
of  the  compromise,  opposed  by  two  dissentient  shareholders,  was  granted  by 
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the  LJ. J.»  rev.  order  of  M.R.  (L.  Bomilly).  The  Coart  having,  by  the  ap« 
plicatioii  of  the  liquidator  under  s.  138,  once  obtained  seisin  of  questions  as 
to  the  claim,  its  jurLidiction  was  not  limited  to  an  inquiry  whether,  under 
s.  159,  the  consent  of  a  majority  of  shareholders  was  duly  obtained,  but 
extended  to  the  consideration  of  the  merits  of  the  compromise;  but  where 
the  winding  up  is  voluntary  and  a  prima  facie  case  in  favour  of  the  com- 
promUe  has  been  approved  by  a  majority  of  the  shareholders,  the  burden 
of  proof  that  such  compromise  was  unreasonable  and  unfair,  lies  on  the 
dissentient  shareholders. — In  re  Lama  Italian  Goal  Go,,  Lim.  (Ex  parte 
MiUer);  36  L  J.  Ch.  837. 

Master  and  Servant — Railway  Go. — Lvibilitif  for  wrongful  act  of 
KTvant, — By  Railway  Clauses  Cons.  Act  (8  Vict,  c,  20)  ss.  103,  104,  a 
penalty  is  imposed  on  any  person  travelling  or  attempting  to  travel  in 
a  railway  carriage  without  having  previously  paid  his  fare,  and  with  intent 
to  avoid  payment,  and  power  is  given  to  all  officers  and  servants  and  other 
persons  on  behalf  of  the  Company,  to  apprehend  and  detain  such  persons. 
The  Railway  Co.  had  arranged  that  horses,  etc.,  going  to  the  show  of  an 
agricultural  society  should  be  returned  free  of  charge  on  production  of  a 
certificate  that  they  were  unsold.     Fit.  brought  back  a  horse  by  the  co.*8 
line,  taking  only  a  ticket  for  himsel£     On  arrival  at  his  destination,  he 
gave  up  his  ticket  and  the  certificate;  but  was  called  upon  to  pay  for  the 
horse,  and  on  refusal  was  detained  by  policemen,  under  orders  from  the 
station-master,  till  a  telegraphic  message  was  received  explaining  the  ar- 
rangement:— Held^  that  the  co.  were  not  liable  in  an  action  for  fidse  im- 
prisonment, as  there  was  no  evidence  that  the  station-master  was  acting 
within  his  authority  in  arresting  pit. ;  for,  assuming  pit  to  have  been  guilty 
of  the  offence  charged,  the  statute  gave  no  power  to  arrest  a  person  fraud- 
ulently neglecting  to  pay  the  charge  for  animals  or  goods;  and  the  co.  could 
not  be  presumed  to  have  authorised  an  act  which  they  themselves  had  no 
aathority  to  do.    Per  Blackburn,  J.  — The  only  question  is,  whether  the  station- 
master  was  clothed  with  such  authority,  that  the  Act  was  within  the  scope  of 
his  authority,  and  was  such  as  that  the  evidence  before  the  jury  would  con- 
vince them  that  he  was  authorised  on  the  partof  the  company  to  do  the  wrongful 
act,and  consequently  the  company  were  responsible.   There  can  be  no  question 
about  this,  since  the  decision  in  G^^ff  v.  Great  Northern  Railway  Company, 
3  £.  and  £.  672,  that  where  a  railway  company  or  any  other  body,  have 
upon  the  spot  a  person  acting  as  their  agent,  that  is  evidence  to  go  to  the 
jury  that  that  person  hzis  authority  from  them  to  do  all  those  things  on  their 
behalf  which  the  exigencies  of  their  business  required.     Where  a  question 
presents  itself  as  to  whether  or  no  a  certain  act  should  be  done  on  behalf 
of  the  company,  the  fact  that  the  company  are  absent,  and  that  an  appointed 
penton  is  there  to  manage  their  affairs  is  primd  facie  evidence  that  he  is 
clothed  with  authority  to  do  all  that  was  right  and  proper,  and  if  in  the 
ezerdse  of  his  duty  he  happens  to  make  a  mistake,  and.  docs  something 
not  within  the  scope  of  his  authority,  his  employers  are  not  responsible  for 
it    Had  the  pit  been  given  into  custody  under  the  erronetius  supposition 
that  he  had  not  paid  his  own  individual  fare,  that  would  have  been  an  act 
done  under  the  statute.     And  consequently  that  being  an  act  the  company 
were  authorised  to  do,  it  might  be  said  that  the  station-master,  being  their 
representative  on  the  spot,  if  he  made  a  mistake  it  was  a  mistake  in  doing 
a  thing  which  the  railway  company  had  given  him  authority  to  do,  and  the 
company  would  be  responsible.    Then  comes  the  question,  is  there  evidence 
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that  the  railway  company  authorised  the  station-master  to  do  an  act  which, 
on  every  view  of  the  facts  and  the  law,  he  would  be  entirely  unauthorised  to 
do?  We  think  not.  The  act  of  the  station-master  was  entirely  out  of  the 
scope  of  his  authority,  and  for  which  the  company  would  be  no  more  re- 
sponsible than  if  he  had  committed  an  assault,  or  done  any  other  act  which 
they  never  authorised  him  to  do.  In  Gojf  v.  Grtai  Northern  Railway  Com- 
pany, the  act  complained  of  was  the  arrest  of  a  man  on  behalf  of  the  com- 
pany for  travelling  without  paying  his  fare,  which  the  Act  authorises,  and 
the  Court  thought,  no  doubt  rightly  in  that  case,  that  the  station-master 
and  the  policeman  were  authorised  to  take  people  into  custody  whom  they 
believed  to  be  committing  the  act,  and  that  therefore,  if  there  was  a  mis- 
take it  was  a  mistake  made  within  the  scope  of  their  authority  as  agents 
of  the  company,  for  which  the  company  would  be  responsible.  In  Seymour 
▼.  Greenwood,  6  H.  &  N.  359,  7  H.  <&  N.  355,  judgment  of  the  court 
points  out  that  it  was  within  the  scope  of  the  authority  of  the  servant, 
whose  act  was  the  subject  of  the  action,  to  remove  a  disorderly  passenger, 
and  that,  if  in  doing  so  he  used  more  violence  than  necessary,  he  was 
doing  a  thing  within  the  scope  of  his  authority.  See  lAmpus  v.  General 
Omnibus  Company,  IH.  &  C.  526.— -Pou&on  v.  L.  db  S.  W.  By.  Co,,  36  L.  J. 
Q.  B.  294;  17  L.  T.  N.  S.  11. 

Railway — Lands  Clauses  Act  1845 — CompensaUon, — An  umpire  ap- 
pointed under  the  Act  to  assess  damage  to  plt.*s  house  by  the  erecting  of  the 
works  of  defr.  awarded  that  the  execution  of  the  works  had  occasioned  a 
diminution  of  light  to  the  house,  that  it  was  rendered  thereby  less  conven- 
ient and  suitable  for  plt.'s  trade,  and  that  he  had  sustained  damage  in  lus 
trade  by  reason  of  this  diminution  to  a  specified  amount,  but  that  notwith- 
standing such  diminution  of  light,  the  sisdeable  value  of  his  interest  in  the 
house  was  not  diminished,  and  that,  except  the  said  damage  in  his  trade, 
he  had  not  sustainad  damage,  and,  except  the  compensation  in  respect  of 
such  trade,  he  was  not  entitled  to  compensation: — Held  that  this  was  an 
award  of  damages  in  respect  of  an  injury  to  land  within  the  said  statute, 
and  that  pit.  was  entitled  to  the  sum  awarded. 

'Railway— Ricketts  v.  Metropolitan  Ry.  Co,  (34  L.  J.  Q.  R  257,  5  B.  A  a 
156;  ac.  H.  of  L.  36  L.  J.  Q.  B.  206,  ante,  vol  xi.,  p.  515)  was  decided  ex- 
pressly on  the  ground  that  the  injury  was  not  in  respect  of  the  premises, 
but  was  an  injury  which  pit.  sustained  with  reference  to  the  highway  in 
common  with  all  other  subjects  and  all  other  houses  and  property  in  the 
neighbourhood.  Ricketts  v.  Meir,  Ry,  Co.  discussed. — Eagle,  v.  Charing 
Cross  Ry,  Co,,  36  L.  J.  Q.  B.  297. 

Chabteb-pabty — Freight:  measurement — ^By  charter-party  made  in  Lon- 
don between  pit  and  defts.  it  was  agreed  that  pit's  ship  should  saU  to  Bom- 
bay for  a  cargo  of  cotton  or  wool,  and  having  loaded,  should  proceed  to 
London  or  Liverpool  as  ordered,  and  deliver  the  same  on  bond  paid  freight 
as  follows,  viz.,  "755,  per  ton  of  fifty  cubic  feet  delivered  for  cotton  or  wool" 
It  is  the  practice  at  Bombay  to  compress  the  bales  of  cotton  before  ship- 
ment by  machinery,  and  on  being  unloaded  at  the  port  of  discharge  they 
expand  considerably.  Fit.  claimed  to  have  the  freight  calculated  according 
to  the  measurement  of  the  bales  after  being  unloaded: — Held  {b&. 
judgment  of  C.  of  £xch.,  ante,  xL,  288)  that  on  the  true  construction  of 
the  contract  freight  was  payable  on  the  measurement  before  shipment — 
Buckle  V.  Knoop,  Exch.  Cham.,  36  L.  J.  Exch.  223. 

Master  and  Workman — 6  Geo.  IV.,  c,  120 — Threats. — Respt,  a 
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baiUer,  had  in  his  employment  J.  J.,  a  carpenter,  and  others,  members  of 
a  trades'  union.  Appt.,  secretary  of  the  union,  served  respt.  with  this 
Dotioe: — *'I  am  instructed  by  the  Committee  of  Carpenters  and  Joiners,  to 
gi^e  the  men  in  your  employ  notice  to  come  out  on  strike  against  J.  J., 
unless  he  become  a  member  of  the  above  society:  not  being  any  way  dis- 
respectful to  you  or  Mm,  but  being  compelled  by  the  union  and  laws. 
This  notice  will  be  carried  out  after  the  27th  inst.,  unless  settled  in  accord- 
anoe  with  Society's  law&'*  The  notice  was  signed  by  appt.  He  also  caused 
to  be  printed  this  notice: — "  Notice — Men  are  requested  not  to  go  to  Mr 
Kitch's  shop  to  look  for  work,  as  there  is  a  strike  there."  The  carpenters, 
who  were  members  of  the  union,  left  respt's  service : — Htld^  that  appt. 
might  be  convicted  for  unlawfully,  by  threats,  endeavouring  to  force  respt. 
to  limit  the  description  of  his  workmen,  under  the  Act.  (See  Walsby  v. 
AnUy,  30  L.  J.  Mag.  Ca.  Ul.ySkinner  v.  KUch,  Q.  B.,  36  L.  J.  Mag. 
Ca.  116. 

Whqbts  and  MsASfXiiss'  Act,  6  and  7  Wm.  IV.,  c.  37 — Sale  of  Bread. 
—By  a  4,  all  bread  sold  beyond  the  limits  of  the  metropolis  is  to  be  sold 
by  weight,  a  penalty  being  imposed  upon  bakers  and  others  doing  other- 
wise.  A  loaf  purchased  at  a  baker*s  shop  as  a  quartern  loaf,  was  not 
weighed  at  the  time  of  the  sale,  but  upon  being  afterwards  weighed  by  the 
parchaser,  was  found  to  be  between  2oz.  and  3oz.  short  of  41b.  For  the 
biker,  it  was  proved  that  the  dough  for  the  loaf  had  been  weighed  before 
it  was  put  into  the  oven,  and  due  allowance  was  made  for  loss  of  weight  in 
baking;  it  was  also  proved  that  from  the  time  of  baking,  bread  gradually 
decreases  in  weight,  and  that  during  the  prevalence  of  a  dry  east  wind,  a 
quartern  loaf  wUl  sometimes  lose  2oz.  in  twenty-four  hours;  and  that  if 
placed  in  a  draught  of  air,  it  may  lose  that  weight  in  the  course  of  a  single 
night: — Hdd  that  the  baker  had  committed  an  infraction  of  the  statute, 
and  that  although  he  had  weighed  the  dough  before  baking  it,  yet  as  ho 
had  taken  no  pains  to  ascertain  its  weight  after  it  had  become  bread,  he 
did  not  in  fact  sell  by  weight. 

Per  Lush,  J. — ''  The  object  of  the  Act  was  to  secure  to  the  purchaser  of 
bread  a  proper  quantity  for  his  money,  and  the  question  is,  whether  the 
Justices  were  right  in  coming  to  the  conclusion  that  the  bread  was  sold 
otherwise  than  by  weight  The  practice  of  the  appt.  as  proved  was  to 
weigh  the  dough  previous  to  baking,  but  to  do  nothing  to  ascertain  the 
weight  of  the  loaf  when  baked,  which  should  have  been  four  pounds,  and 
inasmnch  as  a  quartern  loaf  under  certain  circumstances  will  sometimes,  as 
he  himself  shows,  lose  as  much  as  two  ounces,  or  even  more,  in  twenty- 
four  hours,  it  becomes  the  more  necessary,  in  justice  to  the  purchaser,  that 
the  weight  should  be  duly  ascertained  at  the  time  of  the  purchase.  When, 
therefore,  as  in  the  present  instance,  a  baker  sells  that  which  he  represents 
to  be  a  quartern  loaf  of  four  pounds,  the  weight  of  which  he  nevertheless 
does  not  know,  and  has  taken  no  means  to  ascertain,  it  is  clear  he  sells  by 
denomination  and  not  by  weight,  as  required  by  statute."  (See  WUliams 
V.  De^gan,  infra.)'-Jcnes  v.  Hvxtahk,  Q.  B.,  36  L.  J.  Mag.  Ca.  122;  1 6  L.  T. 
K.  &  361. 

WnoHTB  AKD  Measubsb'  AcT—Sale  of  Bread. — Held  that  the  enact- 
ment of  sect  4  of  6  and  7  Will  4,  c.  37,  that  all  bread  sold  beyond  the 
limits  of  the  metropolis  shall  be  sold  by  weight,  requires  that  the  bread 
fthall  not  only  be  sold  as  of  a  certain  weight,  but  actually  weighed  before 
being  sold.    But  it  was  left  in  doubt  whether  the  weighing  must  be  at  the 
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time  of  sale.  (See  Jones  v.  Httxtabk,  BuprcL^-^^JFUliams  ▼.  Deggan,  16 
L.  T.  Rep.  K  S.  492,  Q.  R 

Company — Prospectus — Misrepresentation, — ^In  a  prospectas  for  a  new 
adventure,  though  allowance  must  be  made  for  exaggerations,  in  which  all 
sanguine  projectors  indulge,  yet  no  material  mis-statements  or  concealment 
ought  to  be  permitted.  The  public  should  have  the  same  opportunity  of 
judging  of  all  that  has  a  material  bearing  on  the  character  of  the  project  as 
the  promoters  themselves  possess.  The  suppression  of  a  fact  will  often 
amount  to  a  misrepresentation.  A  prospectus  omitted  to  state  that  a 
deposit  of  £20,000,  out  of  a  capital  of  £500,000,  had  been  made,  and  was 
liable  to  forfeiture  if  the  works  were  not  finished  by  a  certain  day: — Hdd^ 
not  an  improper  ctmcealment  It  was  not  mentioned  that  the  grant  from 
a  foreign  government  of  the  right  to  make  a  railroad  reserved  to  the  con- 
cessi4)naires  a  certain  number  of  shares.  The  concessionaires  having  sold 
their  shares  to  the  company,  Held  this  was  not  an  improper  omission.  The 
prospectus  said  the  foreign  government  had  promised  a  grant  of  30,000 
acres  to  the  constructors,  but  not  that  the  grant  extended  only  to  lands  ia 
the  province  through  which  the  line  should  pass  not  belonging  to  private 
individuals: — Held  that  such  a  qualification  mast  be  implied,  and  the  state- 
ment was  not  unfair.  A  statement  that  the  foreign  government  had  goa- 
ran  teed  9  per  cent,  on  the  money  expended,  omitting  the  qualification  that 
the  guarantee  was  limited  to  the  event  of  the  railroad  not  producing  that 
amount  without  the  default  of  the  company — Held  (overruling  dea  of 
L.  J.  J.)  not  unfair,  for  the  same  reason.  An  omission  to  state  that  £50,000 
was  to  be  paid  by  the  company  to  the  original  concessionaires: — Held  an 
improper  suppression  as  to  the  extent  of  the  company's  available  capital. 
Statement  that  a  contract  had  been  entered  into  with  a  responsible  con- 
tractor at  a  price  considerably  within  the  available  capital  of  the  company, 
when,  in  fact,  the  circumstances  were  such  as  fiiirly  to  induce  the  belief 
that  the  contractor  was  not  a  responsible  person,  and  when  the  available 
capital  was  £450,000,  and  the  contract  price  was  £420,000: — Hdd  to  be 
an  unjustifiable  statement  and  an  exaggeration.  Statement  that  the  con- 
tractor agreed  to  pay  JL'l  10s  per  cent,  on  paid-up  capital,  but  omitting  to 
mention  that  his  liability  was  limited  to  £20,000: — Held  improper.  Semble^ 
Several  mis-»tatements  taken  together  may  give  a  right  to  relief,  which 
none  -of  them  standing  alone  would  have  been  sufficient  to  warrant.  Mis- 
representations in  a  prospectus  are  not  remedied  by  any  opportunity  the 
prospectus  may  offer  for  testing  their  truth  by  examination  of  books,  and 
plans,  and  articles  of  association  at  the  office.  In  a  case  of  fraud,  in  order 
to  make  the  articles  binding,  it  is  necessary  to  show  that  the  applicant  for 
shares  had  become  a  member  of  the  ccmipany.-^CWra/  Railway  Co.  of 
Venezuela  v.  Kisch,  H.  of  L,,  36  L.  J.  Ch.  849. 

Companies'  Act  18G2,  a  47 — Bills  of  Exchange. — Under  s.  47,  a 
company,  not  otherwise  having  this  power,  has  not  power  to  accept  bills  of 
exchange.  The  law  before  1862  was  that  a  corporation,  to  have  this 
power,  must  either  carry  on  business  which  necessarily  requires  bills  of  ex- 
change, or  must  have  special  power  under  the  articles  of  association  S.  47 
does  not  alter  the  law  in  this  respect,  and  does  not  give  this  power  <is 
incident  to  incorponition.  The  Act  leaves  the  question  to  the  articles  of 
association, — /n  re  Peruvian  Railways  Co.y  36  L.  J.  Ch.  864.    (L.  J.  J.) 
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LORD  BROUGHAM. 


It  would  be  useless  for  us  to  attempt  in  these  pages  a  detailed  bio- 
graphy of  Lord  Brougham,  who  died  in  his  sleep  during  the  night 
between  the  7th  and  8th  of  May,  at  his  house  at  Cannes,  in  his  nine- 
tieth year.  Such  details  of  his  life  as  are  easily  accessible  have  filled  the 
newspapers  since  his  death;  and  he  himself  made  provision  for  the 
preparation  of  a  biography,  and  had  caused  his  letters  and  papers  to 
be  collected  for  that  puiposa  "  We  hope,''  says  the  Law  Times — ^and 
we  join  iK'tbe  hope-:-"  that  his  intended  biographer  was  not  the  man 
who  has  figured  in  the  recent  litigation  relating  to  these  papers.  Such 
a  work  will  demand  the  pen  of  an  historian,  and  not  the  scissors  and 
paste  of  a  KU^ateur." 

Whether  Lord  Brougham  was  a  very  great  man  or  not  is  a  question 
which  may  receive  different  answers.  One  thing  is  very  certain — he 
was  a  very  memorable  man ;  and  much  as  the  reputation  of  a  great 
orator  always  loses  in  the  progress  of  time,  it  is  certain  that  his  won- 
derful career  will  long  be  one  of  the  most  striking  episodes  in  our 
history.  From  the  layman  as  well  as  the  lawyer  he  will  always  deserve 
a  meed^  of  gratitude  for  his  efforts  in  law  reform,  and  the  cause  of 
liberty.  We  all  remember  the  striking  passage  in  which  Sidney  Smith 
describes  how  Brougham  ''  points  his  long,  lean,  skinny  finger,"  and 
bids  observe  how  abuses  fall  at  his  very  gesture.  One  or  two  of  the 
facts  of  his  life  more  immediately  concerning  Scotland  and  Scotch 
lawyers  may  here  be  placed  upon  record.  The  Scotsman  of  May  11, 
which  contained  the  best  of  the  many  accounts  of  Lord  Brougham, 


''His  fiither  was  Henry  Brougham,  of  Brougham,  in  Westmoreland^  and 
Scales  Hall,  in  Cumberland.  His  mother  was  Eleanora  Syme,  a  niece  of 
Prindpal  Biobertson,  the  historian,  and  daughter  of  the  Rev.  Mr  Syme,  one 
of  the  clergy  of  the  city  of  Edinburgh.  He  was  the  oldest  of  a  fiimUy  of 
six.    Lord  Brougham*8  father^  while  attending  Edinburgh  University,  was 
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boarded  with  Mr  Syme,  whose  house  was  at  the  ^  Head  of  the  Cowgate,' 
and  becoming  attached  to  Miss  Syme,  married  her  whilst  still  a  stadeot 
They  began  their  married  life  in  the  house  21  St  Andrew  Square,  now 
occupied  by  Messrs  Black,  W.S.;  and  in  that  house  the  future  Lord 
Brougham  was  bom,  on  the  19th  September,  1778/* 

We  have  been  furnished  with  the  following  extracts  from  the 
Register  of  the  City  Parish  of  Edinburgh,  relating  to  the  marriage  of 
Mr  Henry  Brougham,  and  the  birth  of  the  future  Chancellor: — 
*'S2d  May,  1778. — Henry  Brougham,  Esq.,  younger,  of  Brougham 
Hail,  in  the  County  of  Cumberland,  and  Eleanora  Syme,  Old 
Grayfriars'  Parish,  daughter  of  the  deceased  Mr  James  Syme, 
late  minister  at  Alloa" 
"  SOih  Sept,  1778.— Henry  Brougham,  Esq.,  of  St  Gilles,  and  Eleanora 
Sjme,  bis  spouse — ^a  son,  bom  the  19th  current,  named  Henry 
Peter.    Witnesses — Mr  Archibald  Hope,  Boyal  Bank,  and  the 
Beverend  Principal  Robertson." 
The  Scotsman,  after  alluding  to  certain  doubts  which  had  existed  as 
to  the  exact  locality  of  Lord  Brougham's  birth,  says: — "But  of  the 
truth  there  is  now  no  longer  any  doubt    When  Lord  Brougham  was 
entertained  at  a  banquet  in  this  city  in  1859,  he  made  sevend  private 
though  no  public  references  to  the  matter,  and  paid  a  long,  lingering 
visit  to  all  the  rooms  in  the  house  21  St  Andrew  Square,  as  the  place 
of  his  birth." 

He  was  educated  at  the  High  School  and  University  of  his  native 
city,  and  was  admitted  an  advocate  in  1800;  his  first  essajrs  in  oratory 
having  been  made  in  the  Speculative  Society — the  nurse  of  so  many 
eminent  men,  which  an  ill-conditioned  clique  in  the  Senatus  of  the 
metropolitan  University,  over  which  Lord  Brougham  presided  as 
Chancellor,  has  of  late  years  been  trying  to  bully  out  of  its  home  in 
the  College  buildings.  We  take  from  the  same  article  this  aocount  of 
his  career  in  Scotland: — 

*'  In  the  year  1800  Mr  Brougham  was  called  as  an  advocate  to  the  Scot- 
tish bar.  Two  years  afterwards  he  was  admitted  as  a  Fellow  of  the  Royal 
Society.  His  career  at  the  Scotch  bar,  though  not  undistinguished,  can 
scarcely  be  called,  and  could  not  well  have  been,  successful  The  Scottish 
bench  was  then  occupied  by  perhaps  the  most  incompetent  set  of  Judges 
that  ever  sat  on  a  judicial  bench  in  modem  times — most  of  them  void  of 
learning,  still  more  of  them  void  of  abUity,  almost  all  of  them  filled  with 
overbearing  rudeness  and  violent  political  prejudice."  [It  cannot  be  said 
that  this  is  much  overstated,  although  it  must  be  remembered  that  Sir  Hay 
Campbell  was  at  that  tune  Lord  President]  ''  To,  these  men  Brougham 
was  made  odious  both  by  his  genius  and  by  his  Whiggery;  they  made 
everybody  see,  and  tried  to  make  him  feel,  their  aversion;  and,  of  course, 
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agents  and  clients  were  shy  where  Jadges  were  hostile.  Breugham,  how< 
erer,  was  not  a  man  to  be  frightened;  and,  when  he  got  a  chance,  was  apt 
to  make  the  Jadges  feel  his  powers,  and  to  show  how  little  he  regarded 
their  dislike  or  respected  their  abilities.  Of  Lord  Eskgrove,  Lord  Cock- 
bum  says,  in  his  'Memorials* : — 

"  Brongham  tormented  him,  and  sat  on  his  skirts  wherever  he  went,  for 
above  a  year.  The  Jnstice  liked  passive  counsel,  who  let  him  dawdle  on 
with  colprits  and  jories  in  his  own  way;  and,  consequently,  he  hated  the 
talent,  the  eloquence,  the  energy,  and  all  the  discomposing  qualities  of 
Brougham.  At  last  it  seemed  as  if  a  Court  day  was  to  be  blessed  by  his 
absence,  and  the  poor  Justice  was  delighting  himself  with  the  prospect  of 
being  allowed  to  deal  with  things  as  he  chose;  when,  lol  his  enemy  ap* 
peared — ^tall,  cool,  and  resolute.  'I  declare,'  said  the  Justice,  'that  man 
Broom,  or  Broug-ham,  is  the  torment  of  my  lifel'  His  revenge,  as  usual, 
consisted  in  sneering  at  Brougham's  eloquence,  by  calling  it  or  him  th4 
Earangue,  'Well,  gentlemen,  what  did  the  Harangue  say  next?  Why,  it 
said  t^*  (mis-stating  it);  'but  here,  gentlemen,  the  Harangue  was  most 
plainly  wrongg,  and  not  intelligibilL'** 

"  We  have  been  told,  on  very  good  authority,  one  of  the  most  striking  of 
several  surprises  with  which  Brougham  took  his  revenge  on  this  Judge,  or 
some  other  of  like  character.  It  was  the  Jedburgh  Cireuit;  his  Loi^hip 
had  been  made  happy  by  the  assurance  that  Brougham  was  not  to  bo  there; 
the  procession  of  Judges  and  Magistrates  was  proceeding  in  full  pomp  up 
the  long  street  to  the  Court  House;  suddenly  there  appeared  on  the  sky- 
line a  gig  containing  a  man  wearing  a  cocked  hat  set  on  the  wrong  way; 
the  gig  charged  madly  down  the  street,  putting  the  procession  to  rout,  and 
leaving  the  less  nimble  of  the  dignitaries  sprawling  in  the  gutter,  and  then 
vanished,  be&>re  the  face  under  the  cocked  hat  could  be  recogniBed.  The 
gig  and  the  man  were  seen  no  more;  but  when  the  Judges,  much  enraged, 
rnched  the  Court  House,  they  were  not  soothed  by  finding  there  'The 
Harangue,'  sitting  waiting  with  a  file  of  papers,  and  obviously  eager  to 
begin.  There  were  violent  suspicions — ^but  never  detection.  On  another 
occasion,  though  not  with  a  similar  object,  but,  we  believe,  for  a  bet. 
Brougham  went  in  a  sedan  chair,  and  attired  in  a  red  gown  and  cocked 
hat^  to  the  Dumfries  Races  on  Tlnwald  Downs. 

*^  It  was  about  eight  years  after  his  being  called  to  the  Scotch  bar  that 
Brougham,  having  maintained  his  integrity,  though  he  had  not  filled  his 
pockets,  sought  at  the  bar  of  England  a  higher  and  a  fiwer  field.*' 

Lord  Brougham,  in  his  early  life,  was  fortunate  in  having  the 
opportunity  to  be  a  great  agitator,  for  he  had  the  gifts  of  a  great  agita- 
tor. It  is  difficult  now  to  conceive  how  narrow  were  the  opinions, 
how  ungenerous  the  conduct,  of  those  who  ruled  England  from  1815 
to  1832.  The  Tories  of  that  day  lost  a  great  opportunity;  they  had 
the  prestige  of  having  successfully  finished  a  great  war,  and  the  his- 
tory of  parties  in  England  might  have  been  much  changed  if  they 
had  made  concessions,  instead  of  making  goveniment  responsible  for 
every  abuse.     If  they  had  known  their  own  true  poUey,  they  wonld 
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have  governed  as  Mr  Pitt  did  a  generation  before,  or  as  Mr  Canning 
wonld  have  taught  them  to  govern,  if  they  had  suffered  him.  But 
they  would  amend  no  grievance;  they  not  merely  defended  the  privi- 
leges of  the  House  of  Lords  and  the  prerogative  of  the  Crown,  but  they 
fought  to  the  end  for  slavery  abroad,  for  hanging  for  petty  thefts, 
and  jobbery  in  charities  and  public  offices.  This  was  Henry  Broug- 
ham's opportunity.  He  used  his  extraordinary  versatility  and  hercu- 
lean energy  for  the  people,  and  the  people  raised  him  to  power. 
''Tet,"  says  our  best  living  political  essayist,  Mr  Bagehot,  in  whose 
words  we  shall  sum  up  his  charactei 


'^  There  was  nothing  democratic  in  his  principles;  on  the  contnury,  like 
most  of  the  original  Edinburgh  reviewers,  he  held  some  opinions  which 
wonld  now  be  thought  too  much  inclined  to  aristocracy  But  he  had  a 
strong  sense  of  justice,  an  intense  dislike  of  human  misery,  an  overpowering 
impulse  to  expose  fraud,  an  utter  contempt  for  stupid  adminstration;  and 
these  were  the  qualities  then  wanting.  A  liberal  politician  is  said  to  have 
observed  in  Lord  Palmerston's  time,  when  some  one  regretted  the  decline 
of  energy  in  the  Liberal  party — ^  Ah  1  we  could  be  as  great  men  as  onr 
fathers  if  we  had  but  their  grievances;'  and  in  this  respect  Lord  Brouham 
was  very  happy,  for  he  lived  in  the  age  of  grievances,  and  had  eveiy  &culty 
fitted  to  expose  them. 

*'  Lord  Brougham  had  the  first  great  essential  of  an  agitator — ^the  fiacolty 
of  easy  anger.  He  was  sure  that  he  did  well  to  be  angiy  on  a  hundred 
occasions.  To  the  end  of  his  life — in  a  peaceful  repose  of  a  long  old  age 
— he  kept  this  fiiculty.  There  was  a  vicious  look  about  him  always;  ''if  he 
was  a  horse,  no  one  would  buy  him  with  that  eye,"  some  one  is  reported 
to  have  said;  and  many  persons  who  joined  with  him  in  benevolent  under- 
takings were  unpleasantly  reminded  by  sudden  outbreaks  that  philanthropy 
and  conciliation  are  by  no  means  always  united.  To  the  last,  a  sudden 
eruption  was  apt  to  terrify  his  qniet  co-operators.  But  in  his  zenith,  a 
bad  temper  was  of  singular  use.  He  could,  without  any  notice,  state  a 
grievance  with  appropriate  indignation;  most  men  require  an  interval  to 
prepare  their  wrath,  but  Lord  Brougham's  was  always  boiling  and  only 
needed  a  vent.  If  others  could  find  the  occasion  of  complaint  he  conld 
always  add  the  vehemence. 

'^In  later  life,  his  natural  gifts  were  not  so  suited  to  his  circumstances. 
There  was  something  unfitting — so  it  was  thought,  and  so  perhaps  it  was — 
in  making  a  great  agitator  Lord  Chancellor;  it  seemed  like  making  a  field 
preacher  Archbishop  of  Canterbuiy.  No  doubt  Lord  Brougham  was  a 
very  fkir  judge,  and  the  stories  which  were  once  circulated  as  to  his  incom- 
petence have  long  ceased  to  be  believed.  But,  at  the  same  time,  he 
was  not  a  great  judge.  No  one  will  ever  refer  to  his  judgments  as  matoials 
for  future  decisions;  they  contain  long  and  rolling  sentences,  but  they  are 
defective  in  compact  principle.  It  requires  the  meditation  of  a  life  to  be  a 
master  of  legal  principle,  and  Lord  Brougham  never  meditated,  least  of  all 
upon  law.  Nor  had  he  the  fine  tact  for  truth  in  fiict  which  has  distin- 
guished some  judges.    At  the  bar  he  never  was  a  good  ^verdict  getter/  as 
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the  pliiase  is;  he  never  had  the  precise  instinct  of  the  veiy  words  in  which 
to  present  to  a  juiy  the  particolar  case,  which  some  men,  otherwise  greatly 
his  inferiors,  hurgely  possessed.  He  talked  about  and  about  the  point,  but 
he  did  not  delicately  hit  it  without  apparent  effort,  and  as  if  by  accident 
The  Mime  want  of  intuitive  perception  followed  him  to  the  bench;  he  was 
inferior  to  Lyndhurat  as  a  judge,  just  as  he  was  inferior  to  Scarlett  as  an 
advocate. 

"In  Brougham's  case,  as  in  so  many,  his  defects  were  the  exaggerations 
of  his  merits.  Versatility  was  his  great  power,  and  he  was  always  trying 
to  do  everything,  and  to  do  eveiythmg  at  once.  When  he  was  Chancellor 
he  wrote  a  treatise  on  Hydrostatics,  which  had  to  be  much  altered,  if  not 
re-written,  before  it  could  see  the  light;  and  the  records  of  the  time  are 
full  of  anecdotes,  in  part  exaggerated  but  in  substance  true,  of  the  univer- 
sality of  his  efforts  and  the  eccentricity  of  his  transitions.  Why  precisely 
he  had  to  leave  political  life  has  never  been  stated  on  authority;  but  it  was 
doubtless  connected  with  the  feverishness  of  his  energy,  and  the  incalcula- 
bility  of  hia  actiona 

''A  still  more  evil  genius  induced  him  to  attempt  'political  philosophy.' 
A  poorer  book  or  a  worse  was  never  written  by  a  man  of  great  abilities  and 
ff9tit  political  experience  than  his  elaborate  treatise  on  that  subject  The 
Tory  lawyers  used  to  say  of  him — '  He  means  to  decide  well;  he  tries  to 
think,  but  he  can't'  And  his  political  philosophy  proves  that  upon  remote, 
abstract  subjects  he  really  could  not  think.  He  was  not  quiet  enough,  and 
could  not  keep  stUL  His  philosophical  reflections  are  always  pompous, 
and  when  new  mostly  nugatory.  By  a  happy  thought,  however,  he  has 
attained  a  literary  fame  likely  to  last  He  roughly  sketched  for  the  Edin- 
burgh Review  some  outlines  of  men  whom  he  had  known.  This  was  some 
thirty  years  ago;  but  even  then  he  was  an  old  statesman  dwelling  on  the 
past,  and  losing  his  hold  upon  the  present  These  sketches  have  been  ex- 
panded and  republished,  and  are  as  pleasant  reading  as  any  one  is  likely  to 
find.  He  had,  so  to  say,  knocked  against  eveiy  considerable  man  of  his 
time,  and  his  retentive  memory  preserved  an  accurate  note  of  the  collision. 
Upon  history  these  'sketches'  mil  probably  have  a  decisive  effect,  for  the 
agreeable  books  are  those  which  historians  read  most  thoroughly,  and  which 
fasten  most  upon  their  minds.  Probably  Lord  Brougham  little  thought 
that  it  was  by  these  hasty  sketches — ^the  casual  task  of  some  waste  hour — 
that  he  would  gain  his  most  lasting  influence,  yet  even  now  they  are  the 
only  writings  of  his  which  are  read;  his  treatises  and  speeches  no  one 
touches. 

"In  quality  Lord  Brougham's  life  may  be  easily  rivalled,  but  not  in 
qoantity.  No  one  is  likely  to  press  so  much  life  into  the  same  time  as  he 
did  into  his  flrst  fifty  years.  There  was  in  him,  and  in  some  of  his  con- 
temporaries, too,  a  certain  Titanic  energy,  an  unresting,  superfluous,  nervous 
power,  which  the  present  generation  do  not  possess,  and  which  some  of 
them  envy.  The  race  seems  to  have  grown  smidler  and  weaker  if  finer,  like 
the  second  race  of  Qreek  deities,  as  compared  with  the  first  There  are 
Bttoy  men  who  can  do  better  things  than  Lord  Brougham,  but  no  living 
Englishman  is  probably  his  equal  in  incessant  vigouTy  vehement  passion, 
ud  many-handed  eneigy." 
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It  has  often  been  lemarked,  and  experience  daily  adds  strength  to  Ihe 
observation,  that  the  principles  of  constitutional  government,  which 
ifeceive  iheir  highest  expression  in  the  British  Ck>nstitntion,  and  under 
which  England  has  become  the  first  among  the  nations^  are  found, 
when  transplanted  into  other  conntries,  so  little  fitted  to  prodnoe  the 
results  expected  of  them,  that  instead  of  ensuring  a  form  of  govern- 
ment at  once  strong  and  liberal  because  the  exponent  of  the  national 
will,  they  tend  to  foster  revolution  and  loosen  the  bands  of  order  and 
respect  for  the  laws,  so  that,  if  not  soon  abandoned  as  impracticable, 
democracy  pure  and  simple,  or  military  despotism,  become  the  only 
alternatives.  Many  explanations  have  been  given  of  the  curious  poli- 
tical phenom^on.  By  some  it  has  been  attributed  to  radical  d^er- 
ences  of  race;  by  some  to  geographical  position;  while  others  have 
suggested  that  in  the  absence  of  a  territorial  nobiUty,  a  State  endowed 
religion,  and  a  reverence  for  old  institutions,  the  British  Ck>nstita1aon 
cannot  be  expected  to  work  fairly.  It  is  very  probable  that  thero  is 
a  certain  amount  of  truth  in  each  of  these  and  similar  considerations; 
but  the  example  of  the  American  Union  ought  to  satisfy  us,  that  even 
when  deprived  of  some  of  its  most  important  and  characteristic 
organs,  the  genius  of  Anglo-Saxon  government  is  still  capable  of 
making  itself  respected  abroad,  and  of  securing  a  certain,  though  in- 
ferior, amount  of  liberty  at  home.  What  then  is  it,  the  existence  of 
which  in  England  renders  constitutional  government  natural  and 
native  to  Englishmen,  and  the  absence  of  which  in  Prance  and  else- 
where on  the  Continent,  makes  all  attempts  to  establish  and  maintain 
that  form  of  government  impracticable  or  disastrous?  The  answer 
seems  to  be  that,  as  the  Constitution  and  the  laws  of  England  are, 
when  properly  understood,  the  reflex  of  each  other,  having  grown  up 
like  twin  sisters  side  by  side,  so  they  are  necessary  to  each  other,  both 
for  mutual  defence  and  continued  existence;  and  hence,  that  it  was 
as  unreasonable  to  expect  that  constitutional  government  could 
flourish  in  France  under  the  Orleans  dynasty,  when  divorced  from 
the  aids  of  English  law,  as  that  the  English  common  law  should  exist 
and  develop  itself  under  the  regime  of  Napoleon. 

While  making  this  statement,  we  do  not^  of  course,  mean  to' include 
under  the  phrase  "  laws  of  England,"  all  the  details  of  that  system,  or 
any  piece  of  imperfect  or  blundering  legislation  with  which  it  is  from 
time  to  time  found  to  be  embarrassed.  We  point  to  that  character- 
istic and  distinguishing  glory  of  English  jurisprudence  which  gives 
the  people  a  large  share  in  the  cuiministrdtion,  not  less  than  in  the 
enactment  oi  the  laws*  As  by  the  English  Constitution  no  bill  can 
become  law  which  has  not  received  the  assent  of  the  House  of  Com-- 
mons,  so  in  like  manner  the  laws  thus  generated  are  depend^it  for 
their  execution  on  trial  by  jury.  Thus  the  popular  element  presides 
both  at  the  administration  and  formation  of  law.  A  little  considera- 
tion will  show  that  the  practical  effecte  of  this  principle  are  of  the 
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most  salutaiy  and  momentous  kind.  Not  only  is  provision  thus  made 
that  the  laws  shall  be  administered  in  the  same  free  spirit  in  which 
they  were  enacted,  but  their  very  administration  is  made  a  most 
powerful  means  of  enlightening  and  disciplining  the  people  for  the 
exercise  of  the  franchise  with  safety  and  benefit  to  the  State.  This  is 
that  education  without  which  the  franchise  cannot  be  with  safety  en* 
trusted  to  the  masses.  It  is  for  want  of  this  training  that  the  great 
body  of  the  people  in  Continental  nations,  however  intelligent  and  well- 
informed  in  other  respects,  appear  to  be  totally  unfitted  to  take  any 
share  in  their  respective  governments.  So  true  is  the  maxim,  feuniliar 
to  our  ancestors  but  now  much  forgotten,  that  they  only  should  have 
a  share  in  the  enactment  of  laws  who  have  also  a  share  in  tiheir  ad- 
ministration. Sir  William  Blackstone  eulogised  trial  by  jury  as  the 
paUadivm  of  British  liberty,  and  declared  his  belief  that  the  great 
nations  of  antiquity  fell  to  ruin  because  they  were  strangers  to  that 
uistitution.  This  observation  of  his  has  oftc^  been  made  the  subject 
of  ridicule  by  eminent  Scottish  and  foreign  jurists.  But  if  such  super- 
cilious critics  had  been  able  to  understand  that  trial  by  jury  is  not 
only  a  safeguard  against  oppression,  but  is  the  necessary  complement 
of  the  firanchise,  standing  to  the  tribunals  as  the  House  of  Commons 
to  the  Legislature,  and  educating  the  people  for  the  exercise  of  politi- 
cal rights,  they  could  probably  have  formed  a  juster  estimate  of  the 
sagacity  of  the  English  lawyer. 

If  there  is  any  truth  in  these  considerations,  it  is  impossible  to 
exaggerate  their  importance  at  the  present  time.  The  franchise  is 
now  being  lowered  to  an  extent  of  which  our  former  history  furnishes 
no  example.  How  important,  then,  is  it  that  those  large  masses  of 
men  who  are  now  for  the  first  time  entrusted  with  poKtical  power, 
should  receive  that  education  which  the  constitutional  law  has  hitherto 
deemed  necessary  for  its  exercise!  How  dangerous  to  permit  the 
institution  of  trial  by  jury  to  &11  into  abeyance,  or  to  tamper  with  its 
characteristic  principles,  out  of  deference  to  the  theories  of  lawyers, 
who  regard  it  merely  as  a  piece  of  forensic  machinery,  and  whoso 
notions  of  the  latter  are  drawn  from  Boman  or  Continental  sources! 
It  might  furnish  matter  for  curious  inquiry,  if  an  attempt  were  made 
to  ascertain  how  many  of  those  who  have  written  against  juiy  trial  in 
civil  causes,  ever  thought  of  it  as  a  great  political  institution,  or  re- 
garded it  in  any  other  light  than  a  mode  of  determining  issues  of  fact 
in  a  lawsuit. 

But  it  may  be  said,  experience  has  shown  that  jury  trial  is^  at  best^ 
bat  a  cumbrous  adjunct  to  legal  procedure,  attended  with  much  delay 
snd  uncertainty,  and  too  often  eventuating  in  such  expense  as  to  ren- 
der it  rather  an  engine  of  oppression  than  «  handmaid  of  the  law.  If 
these  allegations  were  well  founded,  they  would  be  deserving  of  the 
gtavest  consideration;  for  it  might  well  be  argued,  that  an  institution 
which  entailed  such  consequences  on  private  litigants,  was  a  veiy  costly 
and  doubtful  instrument  for  constitutional  purposes.  We  believe, 
boirover,  titat  such  notions  are  entirely  erroneous^  and  owe  tixeir  origin 
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to  the  fact  that  jury  trial,  from  various  circumstances  to  which  we 
shall  afterwards  advert,  has  not  been  allowed  £Giir  play  in  Scotland, 
but  has  been  so  much  altered,  both  in  theory  and  practice,  from  its 
English  original,  that  it  is  in  many  respects  a  different  institation. 
And  we  have  no  doubt  that  the  unbiassed  inquirer  will  find  that  jury 
trial,  properly  so-called,  if  relegated  to  its  proper  sphere,  and  con- 
ducted accoiding  to  its  true  genius,  so  &t  from  deserving  the  charac- 
ter given  by  its  opponents,  is  at  once  the  most  perfect  and  searching, 
and  the  most  rapid  and  economical  mode  of  ascertaining  &ct  ever 
adopted. 

When  an  institution  has  been  in  constant  operation  for  a  course  of 
ages  over  a  large  area  inhabited  by  populations  the  most  distinguished 
in  the  world  for  practical  sagacity  and  a  keen  regard  to  their  own 
individual  interests,  and  has  succeeded  in  securing  their  deliberate 
approval,  every  one  must  admit  that  a  very  strong  case  is  made  out 
in  its  £Givour.  I^  in  such  circumstances,  an  unbiassed  inquirer  were 
to  be  told  that  there  was  a  certain  locality  into  which  this  institution 
had  recently  been  introduced,  and  in  winch  it  did  not  work  satasEu;- 
torily,  he  would  probably  be  inclined  to  assume  that  the  &ult  lay  not 
in  the  institution,  but  with  those  who  worked  it  Now,  this  is  very 
much  the  case  with  jury  trial  That  institution  has  existed  for  at 
least  seven  centuries  in  England,  and  has  flourished  among  the  Anglo- 
Saxons  ip  all  parts  of  the  world  where  they  have  formed  permanent 
settlements.  Over  the  immense  territories  of  the  American  Union  it 
is  as  much  used  as  in  Middlesex.  Taken  as  a  whole,  the  vast  majo- 
rity of  the  Anglo-Saxon  race  have  always  been,  and  are  at  this 
moment,  loud  in  its  praises,  and  would  probably  regard  its  abolition 
with  as  much  dis&vour  as  a  proposal  to  deprive  them  of  any  of  their 
most  highly-prized  constitutional  rights.  It  is  possible  that  this  dond 
of  witnesses  are  labouring  under  a  strong  delusion,  and  that,  like  the 
followers  of  Mahomet,  they  are  the  credulous  supporters  of  an  absurd 
fiuth,  destined  to  fade  before  advancing  civilization.  But  this  becomes 
highly  improbable,  when  it  is  recollected  that,  of  all  people  in  the 
world,  the  Anglo-Saxons  are  the  most  practical,  and,  so  tax  from 
being  the  slaves  of  sentiments  or  ideas,  are  pre-eminently  distin- 
guished for  sober  judgment  and  shrewd  common  sense.  In  opposi- 
tion to  this  vast  p(^li  consensus,  what  can  be  set  up? — ^The  preju- 
dices of  Continental  jurists,  whose  ignorance  of  English  law  is  only 
equalled  by  their  inability  to  understand  constitutional  government; 
French  Canadians;  the  planters  who  recently  formed  a  sort  of  oli- 
garchy in  the  Southern  States  of  America;  certain  of  our  colonists 
living  among  half-reclaimed  savages;  some  Chancery  banisters  of 
peculiar  views ;  some  Scottish  lawyers,  who  are  famiUarwith  eveiy 
law  but  the  law  of  England;  and  a  fiiir  company  of  Scottish  litigants 
who  have  smarted  under  a  costly  procedure  dignified  with  the  name 
of  jury  trial,  but  bearing  little  other  resembhmce  to  that  celebrated 
institution. 

^ut  whatever  value  may  be  given  to  the  opinion  of  majorities,  it  is 
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only  by  an  impartial  examination  of  the  subject  that  a  sound  jadg- 
ment  can  be  formed.  We  propose,  therefore,  to  consider  somewhat  in 
detail  snch  modes  of  ascertaining  fact  as  are  adopted,  or  suggested 
for  adoption,  in  preference  to  trial  by  jury;  and  afterwards  to  ex- 
amine into  the  nature  and  principle  of  juiy  trial,  properly  so  called, 
dra¥ring  attention  to  such  circumstances  as  have  proved  inimical  to 
its  proper  working  in  this  country. 

Throwing  out  of  view  such  rude  appliances  as  trial  by  ordeal,  or 
wager  of  battle,  and  that  curious  relic  of  the  Middle  Ages  which  still 
survives  in  Scotland  under  the  name  of  reference  to  an  opponent's 
oath;  disregarding  also  such  exceptional  modes  of  procedure  as 
judicial  references,  ascertainment  of  fact  by  experts,  and  the  like,  it 
will  be  found  that  all  other  modes  of  ascertaining  fact  which  either 
are,  or  are  proposed  to  be,  substituted  for  trial  by  jury,  really  resolve 
into  trial  by  the  judge  or  judges  whose  duty  it  is  to  apply  the  law, 
that  is  to  say,  to  require  the  Court  to  discharge  the  double  function 
of  judge  and  jury  in  the  same  cause. 

Now,  in  considering  the  merits  and  demerits  of  this  mode  of 
procedure,  the  first  question  which  presents  itself  is,  whether  there 
is  anything  in  the  training  and  habits  of  a  lawyer  calculated  to 
implant  or  develop  the  faculty  of  appreciating  and  interpreting 
evidence — anything  tending  to  qualify  him  for  acting  the  part  of  a 
jury.  To  many  persons — especially  those  who  have  been  all  their 
lives  accustomed  to  the  system  which  forms  the  rule  in  Scotland, 
where  juty  trial  forms  the  great  exception-such  an  inqniiy  may 
never  have  presented  itself,  and  when  it  is  first  suggested,  the  answer 
will  probably  be  given  without  hesitation,  that  a  well-trained  lawyer 
must  necessarily  be  a  good  judge  of  evidence.  Yet,  on  more  mature 
reflection,  many  considerations  occur  to  the  mind  which  throw  doubt 
on  the  soundness  of  this  conclusion. 

There  are  some  &culties  or  aptitudes  which  may  be  acquired  or 
vastly  improved  by  academic  training,  by  studious  application,  or  by 
specuJ  teaching.  Of  this  kind  is  the  power  or  faculty  of  appreciating 
and  dealing  with  legal  principles,  of  detecting  and  exposing  logical 
fallacies,  of  clear  and  lucid  statement,  of  refined  analysis  There  are 
others  which  are  often  found  in  their  highest  perfection  among 
persons  who  can  lay  no  claims  to  university  or  other  special  training, 
but  which  are  either  original  gifts,  or  owe  their  existence  to  an  exten- 
sive intercourse  with  men  in  the  ordinary  affairs  of  life.  Of  this 
latter  kind  is  the  valuable  faculty  of  appreciating  and  rightly  judging 
of  evidence.  This  faculty  is  complex,  and  involves  the  power  of 
judging  of  character,  and  divining  what  a  given  individual  is  likely 
to  do  in  certain  circumstances;  but  above  all,  it  includes  the  habit  of 
forming  a  conclusion  on  broad  general  grounds,  rejecting  all  refine'> 
tnents  and  subtleties,  and  imperatively  requires  that  its  possessor 
shall  not  be  affected  by  theoretical  views,  nor  have  his  judgment 
^nurped  by  foregone  conclusions  or  established  precedents.  Hence  it 
is  that  the  successful  trader,  the  ordinaiy  man  of  business,  the  push<« 
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ing  artizan,  even  the  saj^ious  farmer,  are  frequently  found  to  possess 
this  &culty  in  remarkable  perfection,  while  the  men  who  have 
attained  to  great  eminence  in  art,  literature,  or  in  the  abstract  sciences, 
are  often  found  so  completely  devoid  of  it,  as  to  become  ea^  victims 
of  plausible  speculators  or  designing  impostors.  Few  men  who  have 
seen  much  of  the  world  will  question  the  truth  of  these  remarks; 
indeed,  they  are  so  generally  accepted  as  to  have  become  matter  of 
proverb. 

Do  the  qualities  required  for  success  in  his  profession,  or  do  his 
acquired  habits  and  training,  tend  to  make  the  lawyer  a  better  judge 
of  human  testimony  than  the  man  of  science,  of  letters,  or  of  art?  In 
answering  this  question  it  must  be  borne  in  mind  that  by  the  word 
lawyer  is  not  here  meant  the  attorney  in  large  and  successful  practice, 
who  is  in  daily  contact  with  the  great  body  of  the  people,  and  who 
frequently  combines  the  business  of  the  conveyancer,  the  scrivener, 
the  accountant,  the  promoter  of  joint-stock  companies,  the  house- 
factor,  and  the  land  steward,  but  the  barrister  or  advocate,  from  whose 
ranks,  for  wise  reasons,  the  Supreme  Courts  always,  and  the  Inferior 
Courts  generally,  are  supplied  with  judges.  Now,  what  are  the  quali- 
ties required  for  success  at  the  bar,  and  necessarily  fostered  by  exten- 
sive practice?  The  habit  of  accepting  as  ultimate  parts  the  utterances 
of  the  Legislature — many  of  which  must  always  be  purely  arbitrary; 
a  veneration  for  ancient  doctrines  and  established  precedents— K)ften 
hard  to  be  reconciled  with  common  sense;  a  profound  regard  for 
technicalities,  irrespective  of  their  purpose  or  origin ;  dialectic  subtlety; 
dexterity  in  debate  where  the  contention  is  not  for  truth  but  for  vic- 
tory; the  power  of  throwing  one's  self  con  amore  into  the  cause  of  one's 
client,  whatever  that  may  be ;  and,  more  important  still,  the  habit  of 
scrutinizing  evidence,  not  with  the  view  of  ascertaining  its  true  im- 
port, but  in  order  to  see  how  it  may  be  made  to  support,  or  at  least 
not  to  damage,  the  interests  one  is  employed  to  defend.  Such  are  the 
habits  of  mind,  such  the  qualities,  found  more  or  less  developed  in 
every  successful  barrister.  To  maintain  that  they  enable  their  pos- 
sessor to  form  sound  conclusions  in  questions  of  disputed  fact,  or 
even  to  weigh  evidence  fedrly  and  dispassionately,  would  seem  a  piece 
of  grave  irony. 

But  it  will  be  said  that  even  granting  the  general  habits  of  the  pro- 
fession not  to  be  the  most  favourable  for  training  the  mind  to  inter* 
pret  evidence,  it  cannot  be  denied  that  the  barrister  must  become  well 
acquainted  with  human  nature,  as  he  daily  sees  it  under  the  most 
trying  circumstances  in  the  witness  box  and  in  the  dock,  and  must 
therefore  be  well  qualified  to  judge  of  the  value  of  human  testimony. 
There  is  no  doubt  a  certain  semblance  of  plausibility  in  this,  but  when 
examined  into  it  seems  to  be  founded  on  fallacy  and  misapprehensioa 
It  must  never  be  forgotten  that  a  knowledge  of  human  nature,  like  a 
knowledge  of  anything  else,*can  be  acquir^  only  by  studying  it  in  its 
normal  condition.  IiSerences  drawn  &om  the  appearances  it  presents 
when  in  an  abnormal^  diseased^  or  exceptional  state^  are  almost  Qe> 
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tain  to  be  delusiva  The  biologist,  who,  seeking  to  become  acquainted 
with  healthy  vital  action,  should  confine  his  studies  to  diseased 
tissue,  would  not  fidl  into  greater  error  than  the  student  of  human 
nature  who  should  found  his  estimate  of  men,  not  by  observing  their 
habits  in  ordinary  life,  but  by  studying  their  demeanour  when  under 
the  powerful  excitement  of  cross-examination  or  of  a  criminal  charge. 
Again,  it  must  be  borne  in  mind,  that  for  the  right  ascertainment  of 
&ct  a  great  deal  more  is  necessary  than  an  aptitude  to  discover  whether 
a  witness  is  honest  or  not  In  many  cases  when  a  witness  swears 
contraiy  to  the  fact,  he  is  not  deceiving  but  deceived;  and  one  of  the 
most  important  functions  of  a  properly  constituted  tribunal  is  to 
appieciate  evidence  of  this  kind  at  its  true  value,  and,  disregarding 
delusion  not  less  than  falsehood,  pierce  to  the  actual  facts  which  lie 
under.  This  is  what  is  daQy  done,  in  a  more  or  less  satisfactory 
maimer,  by  persons  engaged  in  business  or  trade — ^it  forms,  in  fact, 
the  business  of  their  lives ;  and  since  their  sole  object  is  the  ascertain- 
ment of  fact,  while  that  of  the  barrister  is  to  maintain  a  particular 
view,  it  is  but  natural  to  expect  that  they  will  attain  to  greater  perfec- 
tion than  he;  in  other  words,  that  the  market-place  is  a  bettor  school 
to  form  a  sound  judge  of  evidence  than  the  forum. 

If  there  is  anything  in  these  views,  it  follows  that  the  habits  and 
training  of  a  judge  prior  to  his  entering  on  oflSce,  are  not  the  most 
&vourable  preparation  for  weighing  evidence;  but,  it  will  be  said,  he 
will  daily  improve  by  the  mere  exercise  of  his  functions.  Now,  even 
if  this  were  so,  it  would  afford  very  littie  excuse  for  entrusting  a  man 
with  the  dischaige  of  a  function  which  he  could  only  be  expected  to 
execute  properly  after  a  considerable  lapse  of  time — in  other  words,  of 
setting  him  to  learn  at  the  expense  of  the  public.  But  the  question 
remains — ^Does  the  exercise  of  the  judicial  function  really  improve  the 
fiMnlty  of  appreciating  evidence?  In  answering  this,  a  distinction 
must  be  made  between  two  different  cases.  1st,  That  of  a  judge  or 
bench  of  judges  charged  with  the  functions  of  a  jury,  ie.,  engaged 
simply  in  the  ascertainment  of  fact,  by  returning  a  verdict  aflSrmative 
or  negative  of  an  issue;  and,  2d,  That  of  a  judge  or  judges  required 
not  only  to  find  the  facts,  but  to  apply  the  law  in  the  same  case.  Of 
the  former,  we  have  few  modern  examples;  the  latter  forms  the  rule  in 
our  Scotch  Courts.  Now,  if  a  tribunal  were  to  be  called  whose  sole 
fimctions  were  those  of  a  jury,  there  can  be  littie  doubt  that  the  judge 
or  judges  composing  it  would  soon  attain  to  much  apparent  dexterity 
and  adroitness  in  discharging  their  duties.  Their  verdicto  would  be 
technically  accurate,  and  their  proceedings  would  be  characterized  by 
deqiatch.  But  it  is  by  no  means  .clear  that  they  would  reach  the 
justice  of  individual  casea  The  very  circumstance  that  deciding  on 
evid^oe  formed  their  chief  business,  and  that  they  had  much  of  it  to 
do,  would  tend  to  prevent  thi&  Very  soon  the  judge  would  discern  that 
the  cases  coming  before  him  might  be  relegated  into  classes  composed 
of  soeh  as  bore  a  marked  resemblance  to  each  other  in  their  main 
fettates.    He  would  next  observe^  that  certain  principles  apparently. 
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ran  throughout  their  classes;  and  thus  he  would  be  led — ^perhaps  almost 
unconsciously — ^to  elaborate  a  set  of  rules,  by  the  aid  of  which  he 
would  fancy  that  time  would  be  saved,  and  a  more  exact  result  arriyed 
at,  than  if  he  were  to  deal  with  every  case  on  its  own  merits,  and 
painfully  sift  all  its  details. 

The  same  result  would  follow  even  more  certainly,  if,  instead  of  one 
judge,  a  bench  of  judges  constituting  a  permanent  tribunal,  were  to 
be  erected;  for  in  such  a  case  individual  responsibility  would  to  a 
certain  extent  be  lost ;  and  the  mere  effort  to  work  in  harmony  with 
each  other  would  of  itself  generate  a  set  of  general  rules.  We  cannot 
point  to  any  example  of  this  mode  of  trial  in  our  own  country  in  re- 
cent times;  but  a  neighbouring  Stato  affords  a  prerogative  instance. 
During  the  first  French  Revolution,  trials  for  treason  against  the  Re- 
public took  place  before  a  permanent  and  paid  juiy  of  twelve  citizens 
of  Paris.  There  is  no  reason  to  suppose  that  these  men  were  under 
the  average  of  intelligence,  or  were  actuated  by  corrupt  motives;  in- 
deed, recent  researches  have  shown  that,  as  private  individuals,  they 
were  just  and  humane.  Nevertheless,  It  is  well  known  that  they  ulti- 
mately came  to  return  their  verdicts,  not  on  the  evidence,  but  on  pre- 
sumptions drawn  from  general  rules,  and  that  these  verdicts,  though 
in  the  majority  of  cases  warranted  by  the  facts,  were  in  too  many 
instances  characterised  by  the  grossest  injustice  and  cruelty.  Now  it 
would  not  have  bettered  the  case  if  such  a  tribuual  had  been  composed 
of  lawyers  instead  of  laymen ;  for  it  is  too  notorious  to  require  any 
comment  that  all  lawyers  betray  a  strong  tendency  to  systematize 
evidence,  and  to  judge  by  general  rules  rather  than  by  a  special  ex- 
amination of  individual  cases.  It  would  therefore  seem  that  the 
appointment  of  a  judge  or  judges  for  the  purpose  of  ascertaining  fact 
would  be  a  most  undesirable  institution,  and  that  the  individuals  de- 
tailed for  such  a  function  would  become  the  more  unfitted  the  longer 
they  continued  in  its  exercise. 

We  must  now  inquire  whether  it  makes  any  difference  that  the 
judge  or  judges  constituting  the  tribunal  are  charged  with  the  double 
duty  of  ascertaining  the  fact  and  applying  the  law  in  the  same  case. 
And  it  would  seem  that  a  tribunal  of  this  kind  is  still  more  objection- 
able; because,  while  it  furnishes  no  correction  of  the  mischievous  ten- 
dencies inseparable  from  the  former,  it  contains  some  elements  by 
which  they  are  greatiy  intensified.  In  order  to  understand  this, 
attention  must  be  given  to  the  following  considerations. 

It  is  a  fundamental  maxim  of  constitutional  government,  that  the 
functions  of  its  legislature  and  the  executive  must  be  kept  rigidly 
apart — ^the  province  of  the  former  being  to  enact,  the  du^  of  the 
latter  being  to  administer  the  law.  Few  persons  in  the  present  day 
would  probably  dissent  from  this  maxim  in  theory,  yet  experience  has 
shown  that  the  judicial  mind  betrays  a  continual — an  almost  irre- 
sistible — ^tendency  to  disregard  it  in  practice.  Not  to  speak  of  Acts 
of  Sederunt  in  the  last  century,  necessitated,  perhaps,  by  tiie  exigencies 
of  the  times,  it  is  undeniable  that  unrepealed  statutes  have  come  to 
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be  ovemiled  by  a  contrary  practice,  and  even  at  this  moment  the  law 
of  Scotland  consists  in  great  part  of  a  mass  of  consuetudinary  laws 
which  the  Legislature  1ms  neither  enacted  nor  sanctioned,  but  which 
has  grown  up  unconsciously  by  one  decision  following  upon  and 
strengthening  another.   In  rude  and  unsettled  times,  when  the  action  of 
the  L^ialature was  uncertain  and  feeble,  laws  so  originating  might  admit 
of  the  defence  of  being  better  at  least  than  nothing,  but  in  the  present 
day  their  existence  can  only  be  regarded  as  a  great  evil    For  laws  so 
generated  no  one  is  responsible,  because  they  grow  up  unconsciously. 
Hence  many  of  them — e,g.^  the  Scotch  Marriage  Law — are  such  that 
they  could  have  received  the  deliberate  sanction  of  no  legislative  body 
whatever.    All  of  them,  even  the  best,  are  open  to  the  grave  objection 
that  they  render  the  law  so  uncertain  and  shifting  that,  instead  of 
being  a  plain  and  unmistakeable  guide  to  the  simple  and  honest 
dtizen,  it  is,  in  many  of  its  branches,  a  matter  of  dubiety  to  the 
accomplished  jurist    It  is  probably  true  that^  however  undesirable, 
the  tendency  of  consuetudinary  law  to  generate  itself  is,  to  a  certain 
extent^  irrepressible;   its  appearance  in  countries  which  enjoy  the 
benefits  of  a  code  is  evidence  of  thi&    Yet  it  is  certainly  a  matter  of 
great  importance  that  no  procedure  or  institutions  should  be  adopted 
which  esqperienoe  has  shown  to  tend  inevitably  to  such  a  result    Now, 
there  is  nothing  which  leads  more  certainly  to  the  creation  of  con- 
suetudinary law  than  the  practice  of  entrusting  the  ascertainment  of 
fact  and  the  application  of  the  law  to  the  same  judge  or  tribunal; 
and  there  is  no  greater  check  on  its  development  than  that  of  keeping 
the  two  functions  widely  apart    Where  the  facts  of  a  case  must  be 
determined  by  one  tribunal,  and  the  law  applicable  to  the  facts  so 
ascertained  £aUs  to  be  declared  by  another,  whatever  errors  or  mis- 
takes may  be  made  by  the  tribunal  charged  with  the  former  duty  are 
limited  in  their  effects  to  the  particular  case  in  which  they  occur,  the 
law  itself  remains  unaffected,  and  continues  to  flow  on  dear  and 
unpolluted  as  it  came  from  the  Legislature.     If,  in  particular  cases, 
the  rigid  application  of  the  statutory  law  is  found  to  work  injustice  or 
oppression,  the  remedy  lies  with  a  Court  of  Equity,  whose  functions 
are  distinct;  and  if  a  suflScient  case  is  made  out  for  the  interference 
of  the  Legislature,  the  law  will  be  altered  or  amended  with  due  fore- 
sight and  deliberation.    Where,  however,  the  same  judge  or  bench 
of  judges  are  allowed  to  determine  both  the  law  and  the  facts  in- 
volved in  the  cause,  the  Court  will,  from  motives  of  equity,  and 
a  desire  to  do  justice  in  the  particular  case,  be  led  to  modify 
the  law  so  as,  in  their  wisdom,  to  make  it  more  applicable  to 
the  special  circumstances;  and  a  decision  will  be  given  which,  how- 
ever fair  in  the  particular  case,  neither  represents  the  actual  state  of 
the  law,  nor  marks  the  intervention  of  the  equitable  function.    This 
hybrid  decision  is  followed  in  due  time  by  others  of  a  similar  kind, 
and  in  each  a  greater  departure  is  made  from  the  letter  of  the  statute, 
nntU  results  £he  most  startling  and  unexpected  are  brought  about 
There  is  great  reason  to  believe  that  this  process  goes  on  in  most, 
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perhaps  in  all,  cases  unconsciously.  The  units  composing  the  tribu- 
nals change,  and  the  succeeding  judges  are  unaware  of  the  partieolar 
circumstances  which  led  their  predecessors  to  depart  from  the  letter 
of  the  statute,  as  well  as  of  the  limits  originally  set  to  such  deparlaies. 
At  length  they  become  sensible  of  the  magnitude  of  the  deviation,  but 
are  equally  fearfal  of  holding  on  in  the  same  course,  and  of  shakmg 
the  public  confidence  by  repudiating  the  dicta  of  their  predecessorsi 
In  this  dilemma  they  resort  to  the  aid  of  metaphysical  subtleties; 
create  distinctions  without  differences;  and,  whUe  pretending  all 
reverence  for  the  judgments  of  their  predecessors,  quiedy  ignore  their 
principles  and  reverse  their  decisions.  The  result  to  the  public  is 
this — the  statute  law  has  been  practically  repealed,  and  nothing 
has  come  in  its  place  but  a  mass  of  confused  and  irreconcUeable 
precedents. 

Such  are  the  consequences  to  the  law  itself  of  permitting  law  and 
fact  to  be  determined  by  the  same  judge  or  tribunal;  the  results,  in 
the  particular  case,  are  equally  unsatisfactory.    When  these  separate 
functions  are  combined,  neither  the  law  nor  the  facts  of  a  cause  are 
exhaustively  ascertained.    Sometimes  the  law  is  made  to  bend  to  the 
facts;  sometimes  the  facts  are  twisted  into  conformity  with  a  fiEtvourite 
legal  principle;  generally  the  decision  proceeds  upon  a  confused  medley 
of  both.    When  the  pleadings  are  matured,  the  judge  is  led  to  &ncy 
that  the  whole  matter  in  dispute  may  be  determined  by  the  applica- 
tion of  a  certain  legal  doctrine,  and  he  is  therefore  careful  to  ascertaia 
no  more  of  the  disputed  &cts  than  is  necessary  to  allow  this  doctrine 
to  be  applied;  or,  again,  painMly  conscious  of  the  harsh  consequences 
that  must  inevitably  result  if  a  certain  legal  principle  is  allowed  to 
come  into  play,  he  is  tempted  to  allow  the  facts  which  would  necessi- 
tate the  application  of  this  principle  to  remain  as  much  as  possible  in 
the  shade.    Throughout  the  whole  course  of  hearing  the  evidence,  the 
facts  do  not  present  themselves  to  his  mind  in  their  naked  simplicity, 
but  in  their  legal  import;  and  when  he  ultimately  comes  to  apply  the 
law,  it  is  not  the  sharply-defined  command  of  the  statute  which  he  hears, 
but  some  equitable  suggestion  whispered  by  the  peculiarities  of  the 
case.    Even  when  the  evidence  has  been  fully  elaborated,  the  judge  un- 
consciously lays  hold  of  some  one  or  two  facts,  which  allow  a  legal  prin- 
ciple or  presumption  that,  in  bis  opinion,  forms  the  key-note  of  the 
cause,  to  come  into  play,  and  quietly  ignores  the  rest    Hie  instances 
of  this  in  our  old  decisions  are  innumerable.    Any  one  who  chooses 
to  look  into  them  will  find  expressions  such  as  the  following  of  con- 
tinual recurrence : — ^"  This  is  enough  to  support  the  view  I  take  of  the 
case;"  "I  think  it  unnecessary  to  inquire  ferther;"  "I  throw  the 
other  circumstances  out  of  view,  and  rest  my  opinion  solely  on  this.'' 
Sometimes  when  the  judge  has  not  formed  his  opinion  in  this  way,  it 
will  be  seen  that  he  has  proceeded  on  a  general  view,  in  which 
nothing  is  sharply  defined,  and  where  the  law  and  the  fiict  are  not 
only  commingled,  but  seem  mutually  to  accommodate  each  other. 
Where  this  is  the  case,  the  judgment  will  generally  be  found  to  com* 
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mence  after  this  fashion :  ''  I  do  not  think  that  this  case  admits  of  de- 
cision on  any  pnre  legal  principle,  still  less  on  any  rigorons  applica- 
tion of  the  statute,  but  the  whole  surrounding  circumstances  and  the 
general  complexion  of  the  case  must  be  taken  into  account;"  or,  ''on 
a  general  view  of  the  whole  circumstances,  and  with  a  due  regard  to 
the  principles  to  which  the  Court  gave  effect  in  the  authorities  to 
which  I  have  just  referred,  I  have  come  to  be  of  opinion,"  ete.  From 
such  manifest  failures  to  keep  the  law  and  the  facts  distinct,  it  is 
painfully  evident  that  in  causes  of  intricacy  it  is  not  possible  for  the 
same  judge  or  tribunal  to  discharge  the  combined  functions  of  judge 
and  jury  in  a  satisfactory  manner;  that  is,  to  ascertain  the  facts  in 
their  integrity,  and  afterwards  to  apply  the  law  in  its  purity.  Even 
the  trained  intellects  of  our  most  celebrated  judges  in  the  beginning 
of  this  century  were  found  unequal  to  this  task,  and  when  their 
decisions  came  to  be  dealt  with  by  the  House  of  Loids,  the  attempt  to 
disentangle  the  law  and  the  facts  was  found  to  be  so  hopeless,  that 
this,  more  than  anything  else,  first  suggested  and  afterwards  was 
thought  to  necessitate  the  introduction  of  jury  trial  into  Scotland. 

Hitherto  we  have  been  assuming  that  the  judge  or  bench  of  judges, 
who  are  charged  with  the  duty  of  ascertaining  the  facts,  have  the  evi- 
dence led  before  them  in  the  same  way  as  it  would  be  before  a  jury. 
In  practice,  however,  this  is  by  no  means  an  inflexible  rule ;  on  the 
contrary,  there  seems  to  be  something  in  the  mode  of  procedure  now 
under  consideration  tending  to  substitute  for  the  viva  voce  utterances 
of  the  witnesses  a  record  of  their  evidence.  Whenever  a  judge  is 
required  to  discharge  the  functions  of  a  jury,  experience  has  shewn 
that  an  appeal  must  lie  on  his  findings  in  fact.  Now,  such  an  appeal 
might  take  the  form  of  a  new  trial  before  the  appellate  judge  or  judges ; 
and  this  mode  of  procedure  is  the  nile  in  England,  and  has  recently 
heen  made  competent  in  Scotland  under  the  Recovery  of  Debts  Act 
But  such  is  not  the  general  practice  either  here  or  in  Continental 
countries  where  trial  by  a  judge  is  the  ordinary  method  of  ascertaining 
fact  Instead  of  this  the  appellate  tribunal  is  expected  to  aflSrm  or 
reverse  on  the  recorded  evidence  without  ever  seeing  the  witnesses. 
Thus  the  Sheriff,  the  Lord  Ordinary,  the  Inner  House,  and  the  House 
of  Lords,  may  all  review  each  other's  findings  in  fact  in  a  case  where 
no  one  has  seen  the  witnesses  but  the  Sheriff-Substitute,  upon  whose 
notes  of  evidence  they  proceed;  and  the  same  phenomenon  presents 
itself  when  the  Inner  House  reviews  J;he  findings  in  fact  of  a  Lord 
Ordinary  under  the  system  of  proofs  recently  re-introduced.  Accord- 
ing to  the  old  modes  of  procedure  this  was  the  rule  in  all  cases.  Now, 
it  is  obvious  that  when  this  course  is  pursued  it  seems  to  be  practi- 
cally the  same  thing  whether  the  evidence  be  originally  taken  on  com- 
mission or  not,  the  primary  judge  really  being  the  commission  for  all 
those  succeeding  him.  It  was  probably  for  this  reason  that,  prior  to 
the  re-introduction  of  jury  trial  in  1816,  almost  all  evidence  had  come 
to  he  taken  on  commission.  Seeing,  then,  that  trial  by  a  judge  seems 
necessarily  to  be  accompanied  with  the  taking  of  evidence  on  commis- 
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sion,  or  what  practically  amotmts  to  the  same  thing,  it  becomes  neces* 
sary  to  glance  for  a  moment  at  this  mode  of  procedure. 

Acconiing  to  this  mode  of  procedure,  the  Court  del^ates  the  dnty 
of  taking  evidence  to  a  commissioner  or  eicaminer,  whom  it  chooses 
for  that  purpose.  Before  him  the  parties  to  the  action  appear  and 
lead  their  witnesses  He  reduces  the  evidence  so  obtained  to  writing, 
in  accordance  with  certain  rules,  and  afterwards  lays  his  report  before 
the  Court;  and  upon  this  report  the  judge  or  judges  are  expected  to 
ascertain  the  &cts,  without  having  been  present  at  any  part  of  the 
examination,  or  having  so  much  as  seen  one  of  the  witnesses. 

If  men  of  ordinary  judgment  were  to  be  told  that  this  method  of 
ascertaining  fact  was  that  generally  adopted  in  some  foreign  coontiy 
of  which  little  was  known  beyond  the  name,  they  would  probably  be 
inclined  to  question  the  accuracy  if  not  the  veracity  of  their  informant 
For  it  would  be  argued  that  such  a  mode  of  procedure  was  contraiy 
to  the  common  sense  of  manji^ind;  that  the  credibility  and  even  the 
true  meaning  of  a  witness  arc  often  better  ascertained  by  his  demeanour 
than  by  the  words  which  he  utters;  and  that  no  conscientious  mau 
would  undertake  to  deal  with  a  mere  record  of  evidence,  however 
fully  and  accurately  taken,  unless  he  had  an  opportunity  of  ascertaining, 
by  direct  question,  such  matters  of  detail  as  might  suggest  themselves 
to  his  mind  in  the  course  of  its  perusal.  It  would  probably  be 
suggested  that  this  very  system  was  that  in  use  among  the  Romans 
when  praetors  almost  always  delegated  the  ascertainment  of  £icts  to 
the  jvdices.  But  to  this  it  would  be  answered  that  the  cases  were 
entirely  different,  inasmuch  as  the  judices  were  themselves  charged 
with  the  ascertainment  of  the  facts,  and  accordingly  reported  to 
the  prsetor  not  the  evidence,  but  a  verdict  containing  their  view  of  its 
import;  whereas  it  was  the  province  of  the  modern  commissioner  sim- 
ply to  report  a  detailed  statement  of  the  evidence,  leaving  it  to  the 
judge  to  ascertain  its  import  as  best  he  might. 

But  in  forming  an  estimate  of  the  merits  or  demerits  of  trial  hy 
commission^  it  is  quite  unnecessary  to  resort  to  theoretical  inferences, 
since  it  happens  that  the  system  has  had  the  fuUest  trial  in  practice 
which  could  possibly  be  desired.  From  the  middle  of  the  last  century, 
at  least,  down  to  the  re-introduction  of  trial  by  jury  in  1815,  it  may 
be  said  that  trial  by  commission  was,  with  a  few  exceptional  cases, 
hardly  worth  mentioning — ^the  only  recognised  mode  of  ascertaining 
fact  in  civil  causes  practised  in  Scotland.  Even  after  that  period,  it 
continued  in  use  in  the  Supreme  Courts  in  a  great  variety  of  cases, 
and  was  universal  in  the  Sheriff  Courts  and  other  subordinate  tribunals 
until  the  last  few  years.  Now,  what  were  the  results  of  this  length- 
ened experience  of  its  working  ?  It  may  be  said,  in  a  word,  that  they 
were  highly  unsatisfiictory,  and  that  not  only  did  this  system  evince 
all  the  imperfections  which  are  suggested  by  its  mere  enunciation,  bat 
was  accompanied  by  other  evils  which  could  not  readily  have  been 
foreseen,  but  which  experience  has  fully  established.  It  is  important 
to  examine  these  latter  somewhat  in  detail,  because  many  of  them  are . 
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not  peculiar  to  trial  by  commission,  but  are  also  found  to  eidst  in  trials 
before  a  judge  without  the  intervention  of  a  jury,  and  because  there 
is  great  reason  to  believe  that  they  have  had  a  powerfdl  retroactive 
influence  on  Scotch  law  generally  of  a  most  undesirable  kind. 

In  the  first  place,  then,  it  has  been  found  that  trial  by  commission 
is  invariably  attended  with  much  delay  and  corresponding  expense. 
This  would  not  at  first  sight  have  been  expected,  but  there  is  no  &ct 
better  established.  And  on  consideration,  these  reasons  are  not  far  to 
seek.  When  a  case  has  to  be  tried  by  jury,  the  parties  know  that  if 
their  witnesses  are  not  forward  in  time  they  will  be  the  sufierers,  for 
the  jury  cannot  be  kept  waiting  their  convenience.  Accordingly,  they 
strain  every  effort  to  get  their  evidence  ready  on  the  appointed  day ; 
and  experience  has  shown  that  it  is  only  in  few  and  rare  cases  that 
this  cannot  be  accomplished.  When  the  evidence  is  taken  on  com- 
mission, there  is  no  such  compulsitor.  The  commissioner  can  take 
the  evidence  at  his  chambers  on  one  day  as  well  as  on  another. 
There  is  no  absolute  necessity  that  the  evidence  should  be  taken  con- 
tinuously^ provided  always  that  the  report  is  in  itself  continuoua 
It  is  obvious,  also,  that  as  the  Court  has  to  form  its  judgment, 
not  from  the  demeanour  of  the  witnesses,  but  from  the  report 
of  their  evidence,  it  becomes  of  great  importance  that  their  state- 
ments should  be  taken  down  ad  hngum,  and  with  painful  accuracy, 
and  that  nothing  should  be  left  to  inference  which  will  admit  of 
being  expressed  in  words.  Add  to  this,  that,  the  Commissioner  not 
being  the  judge,  he  dare  not  refuse  as  irrelevant,  tautological,  or  un- 
necessary, much  that  appears  so  to  his  own  mind,  but  which  it  is  pos- 
sible may  appear  important  to  the  Court  Again,  objections  are  often 
taken — sometimes  fairly,  sometimes  from  improper  motives — to  the 
competency  of  questions,  all  of  which,  with  their  answers,  he  must 
take  down,  as  well  as  the  judgment  he  gives  upon  them.  This  judg- 
ment is  often  appealed,  and  when  this  is  the  case  the  Commissioner  is 
placed  in  the  dUemma  of  either  stopping  procedure  till  he  receives  the 
instructions  of  the  Court,  or  of  encumbering  his  report  by  taking  down 
on  papers  apart  much  that  he  has  great  reason  to  believe  is  incompe- 
tent, but  which  it  is  just  possible  the  Court  may  sanction.  These  are 
some  of  what  may  be  called  the  legitimate  and  perhaps  unavoidable 
causes  of  delay;  but  experience  has  shown  that  there  are  others  alto- 
gether inexcusable  which  continually  present  themselves.  In  the 
course  of  the  evidence,  it  often  occurs  to  the  unscrupulous  that  if  the 
examination  of  a  witness  could  be  protracted  for  even  a  single  day, 
he  would  have  time  to  recover  himself,  and  have  his  memory  so 
"refreshed"  or  tutored  before  he  was  again  brought  up  for  examina- 
tion, that  he  would  be  enabled  to  tell  a  seemingly  consistent  story,  and 
defeat  the  efforts  of  cross-examination.  It  also  occasionally  happens 
that  if  sufficient  time  can  only  be  gained,  means  may  be  found  to 
strengthen  the  weak  points  of  a  case,  by  adducing  new  witnesses,  who, 
howing  what  is  required  of  them,  will  not  object  to  tax  their  memo- 
ries (if,  indeed,  they  lay  no  other  faculty  under  contribution)  to 
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strengthen  the  chain  or  supply  the  missing  link.  When  cases  of  this 
kind  occurred,  no  difficulty  was  ever  found,  under  the  old  system  of 
trial  by  Commission,  in  manoeuvring  successfully  for  the  rcquidte 
delay.  It  must  also  be  borne  in  mind  that  as  all  those  engaged  in  a 
Commission,  &om  the  Commissioner  himself  down  to  the  veiy  agent's 
clerk,  had  nothing  tangible  to  gam  by  abridging  the  procedure,  but  a 
very  clear  pecuniary  interest  in  its  protraction,  it  was  only  natural  to 
suppose  thiftt.  they  would  not  make  any  spasmodic  efforts  to  bring  it 
to  a  conclusion.  The  result  of  the  whole  was,  that  a  cause  which  an 
English  jury  would  have  decided  in  the  course  of  a  day,  frequently 
formed  the  subject  of  trial  by  Commission  for  several  months,  and  has 
been  known  to  last  for  even  more  than  a  year.  The  expense  thus 
occasioned  requires  no  comment 

But  worse  consequences  than  delay  and  ruinous  expense  followed. 
The  Court,  after  all  this  procedure,  did  not  decide  on  the  evidence 
itself,  but  on  the  reflection  of  it  contained  in  the  report — feeble, 
shadowy,  and  distorted  as  that  necessarily  was,  however  well  the  Com- 
mission might  have  been  executed.  This  state  of  matters  was  so  well 
recognised,  that  the  report  of  a  Commission  was  always  read  by  the 
light  of  certain  general  rules,  termed  legal  presumptions,  and  these  so 
multiplied  in  Scotch  law  in  later  times  as  to  deserve  the  character  of 
a  science.  Yet  even  when  aided  by  such  artificial  appliances,  the 
Court  did  not  in  general  think  itself  safe  in  resting  its  judgment  on 
the  reported  proof,  but  in  numerous  cases  found  it  safer  to  adopt  one 
of  two  alternatives — ^to  decide  the  case  upon  some  abstract  principle 
of  law  which  had  been  laid  down  in  a  previous  case,  to  which  that  in 
hand  bore  a  general,  though,  it  may  be,  only  apparent  resemblance; 
or  else  to  select  one  or  two  points  about  which  the  evidence  appeared 
indubitable,  and,  throwing  all  else  into  the  shade,  bring  them  promi- 
nently forward  as  a  sufficient  basis  for  the  judgment  No  one  who 
has  perused  our  reported  decisions  prior  to  the  re-introduction  of  joiy 
trial,  can  fail  to  be  struck  with  the  prevalence  of  this  phenomenon; 
and  it  is  important  to  notice  that,  from  the  evidence  of  the  session- 
papers,  it  appears  that  the  counsel  were  so  well  aware  of  this  pecn- 
liaxity  in  the  Court,  that  their  pleadings,  even  in  cases  involving 
nothing  else  but  questions  of  pure  fact,  were  not  apparently  intended 
to  dissect  the  evidence,  but  rather  deserved  the  name  of  elaborate 
essays  on  legal  principlea  The  practical  result  was,  that  while  our 
consuetudinary  law  received  daily  accessions,  few  cases  were  decided 
on  their  own  merits. 

We  have  thus  seen  that  in  addition  to  the  evils  incident  to  trial  by 
the  judge,  the  practice  of  taking  the  evidence  before  a  Commissioner 
is  attended  by  some  disadvantages  of  its  own.  It  is  necessary,  however, 
to  remark,  that  some  of  them  are  apt  to  display  themselves  even  when 
the  evidence  is  taken  directly,  and  without  the  intervention  of  a 
Commissioner.  It  has  generaUy  been  provided  that  when  the  evidence 
is  led  before  the  judge,  the  procedure  shall  be  continuous  as  in  the  case 
of  a  jury  trial   Experience,  however,  has  shown  that  however  stringent 
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$uch  r^ulations  may  be,  they  are  not  capable  of  beiug  practically 
carried  ont,  but  are  continually  evaded  in  a  great  variety  of 
ways.  When  that  is  the  case,  the  presiding  judge  becomes  practi- 
caUy  the  Commissioner,  and  delay,  trickery,  and  expense,  manifest 
themselves  by  many  emergencies.  Nothing  short  of  the  impossibility 
of  re-assembling  a  jury  will  compel  the  uninterrupted  prosecution  of 
a  trial  to  its  close. 

Bat  while  the  practice  of  taking  evidence  on  Commission  has  many 
attending  evils,  it  is  worth  noticing — ^what  in  the  present  day  is  very 
apt  to  be  overlooked — ^that  it  is  in  some  important  respects  preferable 
to  that  of  taking  the  evidence  directly  before  the  judge,  and  that  the  sup- 
posed advantages  of  the  latter  course  are  often  more  apparent  than  real. 
If  the  judge  who  hears  the  evidence  were  to  decide  finally — unless 
a  new  trial  were  granted — ^there  would  no  doubt  be  a  considerable 
advantage  gained  by  his  seeing  the  witnesses;  but  when  it  is  re- 
collected that  the  appellate  courts  are  required  to  affirm  or  reverse 
his  judgment  by  a  mere  perusal  of  the  notes  he  has  taken,  it  is  evident 
that  the  supposed  advantage  is  quite  elusory.  No  man  can  photograph 
evidence  so  as  to  convey  the  impressions  conveyed  by  observing  the 
demeanour  of  the  witnesses  But  again,  if  a  court  is  required  to  judge 
of  testimony  without  seeing  the  witnesses,  it  is  of  primary  importance 
to  a  successful  result  that  the  evidence  be  taken  down  in  extenso,  and 
with  great  deliberation.  This  is  much  more  likely  to  be  done  by  a 
commissioner  than  by  a  judge,  both  because  he  has  more  time  to  spare, 
and  also  because,  since  he  is  not  charged  with  the  duty  of  judging  of 
the  import  of  the  evidence,  and  is  not  ultimate  judge  of  its  relevancy, 
be  will  naturally  take  down  much  that — ^though  not  clearly  relevant 
to  himself — may  possibly  be  ultimately  found  so  by  the  court.  In  this 
respect,  too,  there  is  reason  to  believe  that  takmg  of  evidence  on 
commission  ensures  a  greater  separation  between  the  law  and  the  fact 
than  when  it  is  led  directly  before  the  judge.  In  the  former  case  the 
stage  when  the  two  are  confounded  is  at  least  somewhat  put  forward. 
If,  as  we  shall  afterwards  see,  there  are  some  classes  of  cases  for  which 
joiy  trial  is  unfitted,  there  is  great  reason  to  believe  that  it  is  better 
upon  the  whole  that  the  evidence  should  be  taken  upon  Commission 
than  before  the  Court 

Of  recent  times  an  expedient  has  become  common,  and  is  veiy 
niuch  lauded,  that  of  taking  the  evidence  by  means  of  a  shorthand 
writer.  There  can  be  no  doubt  that  practice  is  reconmiended  by  some 
advantages,  yet  there  is  reason  to  believe  that  they  have  been  very 
much  exaggerated,  and  that  they  are  counterbalanced  by  considera- 
tions apt  to  be  overlooked.  When  the  Court  has  to  deal,  not  with 
the  viva  voce  deposition  of  the  witness,  but  with  the  recorded  testimony 
only,  it  seems  to  be  of  great  importance  that  such  record  may  be  as 
exact  a  reproduction  of  their  depositions  as  possible ;  and,  accordingly^ 
We  are  re^uly  to  assume  that  evidence  taken  in  shorthand  is  in  this 
sense  superior  to  mere  notes.  It  must  be  observed,  however,  that 
shorthand,  in  its  highest  perfection,  can  do  nothing  more  than  repro* 
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dace  the  ipsiasima  verba  of  the  witnesses,  coupled  it  may  be  with  the 
questions  or  observations  in  reply  to  which  the  deposition  is  given. 
Now,  it  is  obvious  that  in  most  cases  much  more  depends  on  the 
manner  and  accompaniments  of  utterances  than  on  the  mere  words  in 
which  they  are  couched.  The  readiness,  the  hesitation,  the  gravity, 
the  flippancy,  the  tone,  the  accent,  the  gesture,  the  change  of 
countenance,  etc.,  of  the  witness  and  also  of  his  examiner,  are  of  the 
last  importance,  not  only  to  ascertain  the  honesty  of  the  depo- 
nent, but  the  accuracy  of  his  memory,  and  the  power  of  his 
observation.  All  this  is  lost  in  evidence  taken  by  shorthand, 
however  accurately  taken.  It  has,  indeed,  been  well  observed, 
that  a  record  of  evidence  taken  by  shorthand,  in  the  utmost  perfec- 
tion, stands  to  a  viva  voce  examination  much  in  the  same  relation  that 
a  photograph  of  a  bustling  thorough&re  stands  to  the  reality.  In  the 
one  you  have  colour,  sound,  motion,  sensation,  life;  in  the  other  you 
are  presented  with  a  picture  from  which  all  these  have  been  elimi- 
nated. Hence,  it  is  thought  by  many  persons  well  qualified  to  form 
an  opinion,  that  the  notes  of  an  experienced  examiner  or  judge,  giving 
the  evidence  by  way  of  narration,  present  a  more  faithful  and  reliable 
idea  of  evidence  than  the  most  laboured  efforts  of  the  shorthand 
writer.  It  must  further  be  observed,  that  evidence  taken  in  short- 
hand is  valuable  as  a  record  in  so  far  only  as  it  faithfully  reproduces 
both  questions  and  answers.  If  it  gives  the  latter  only,  however  ac- 
curately, the  record  can  in  most  cases  have  no  meaning  at  all,  for  most 
answers  are  mere  affirmatives,  or  negatives,  or  broken  utterances,  the 
import  of  which  is  discoverable  only  from  the  questions  which  call 
them  forth.  If,  in  order  to  meet  this  difficulty,  the  shorthand  writer 
were  to  be  entrusted  with  the  office  of  throwing  the  question  and 
answer  into  a  single  sentence,  a  door  would  be  opened  to  errors  of  the 
most  dangerous  kind;  he,  and  not  the  Court,  in  such  a  case,  would 
have  the  conduct  of  the  examination.  Practically,  therefore,  the  short- 
hand writer  must  do  one  of  two  things — he  either  writes  to  the  dicta- 
tion of  the  judge,  or  he  takes  down  every  word  that  is  uttered  both  by 
examiner  and  examined.  In  the  former  case,  nothing  is  gained  but 
despatch  and  saving  of  trouble  to  the  bench — ^for,  after  all,  it  is  merely 
the  judge's  notes  in  another  form.  In  the  latter  case,  something  ap- 
proaching to  a  photograph  of  the  evidence  may  be  produced,  but  this 
is  at  best  of  questionable  authority,  because,  when  so  much  depends  on 
mechanical  accuracy,  the  smallest  mistake  in  a  word  or  point  may  en- 
tirely change  the  meaning  of  a  sentence,  and  create  inextricable  confu- 
sion. Those  who  are  familiar  with  the  reports  of  what  is  said  in  public 
meetings,  taken  by  the  most  skilful  shorthand  writers,  dealing  with 
slowly  enunciated  speeches,  where  there  is  nothing  to  distract  the  atten- 
tion, will  at  once  see  how  unreasonable  it  is  to  expect  a  reporter  to  repro- 
duce what  passes  at  the  examination  of  a  witness,  where  the  utter- 
ances of  examiner  and  examined  are  necessarily  broken  and  rapid,  and 
where  two  or  even  three  persons  may  sometimes  be  all  speaking  at 
the  same  time.    But,  apart  from  these  considerations,  the  practice  of 
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reporting  evidence  in  this  fashion  is  liable  to  another  objection  of  the 
most  serioas  kind,  though  many  may  be  slow  to  perceive  its  force. 
You  cannot  allow  the  reporter  to  abbreviate  the  record  he  makes  of 
the  evidence,  for  to  do  this  would  be  to  entrust  him  with  the  danger- 
ous power  of  judging  of  what  was  important  and  what  was  not — of 
what  was  relevant  and  what  was  not  The  very  essence  of  his  func- 
tion consists  in  his  reproducing  the  ipsissima  verba  of  every 
question  and  answer  in  the  course  of  the  examination.  Now,  if  we 
assume  that  he  does  this  fairly,  what  is  the  consequence? — the  pro- 
duction of  a  record  of  the  most  voluminous  description,  in  which  what 
is  really  valuable  and  pertinent  to  the  issue  is  buried  imder  a  mass  of 
useless  and  irrelevant  matter.  The  mere  perusal  of  this,  when  ex- 
tended, would  be  no  small  labour;  and  yet  no  ex  post  facto  abridg- 
ment of  it,  by  whomsoever  made,  would  be  of  the  smallest  value ;  for  to 
abridge  i^r  an  interval  would  be  to  re-state  the  evidence,  and  in 
reality  to  pre-judge  its  import  From  these  considerations,  the  con- 
clusion seems  irresistible,  that  the  only  use  of  shorthand  in  taking 
evidence,  is  to  record  rapidly  and  easily  the  notes  dictated  by  the 
judge  or  commissioner,  and  that  beyond  this  its  application  to  such  a 
purpose  is  firaught  with  the  most  embarrassing  and  dangerous  con- 
sequencea 

Having  thus,  at  considerable  length,  considered  the  mode  of  trying 
questions  of  fact  by  a  judge  or  bench  of  judges,  the  following  may  be 
stated  as  the  result: — It  has  an  innate  tendency  to  mix  up  law  and 
fact,  and  to  substitute  general  rules,  legal  presumptions,  and  the  like, 
for  the  trial  of  each  cause  on  its  own  merits;  it  inevitably  tends  to 
blunt  the  force  of  statute,  and  even  to  subvert  the  common  law,  so 
that,  in  course  of  time,  the  people  find  themselves  liable  to  be  judged, 
not  by  sharply-defined  laws  of  their  own  enactment,  but  by  customs 
which  have,  somehow  or  other,  grown  out  of  tracts  of  decisions,  for 
whose  existence  no  one  is  directly  responsible,  whose  precise  mean- 
ing is  a  puzzle  even  to  professional  lawyers,  and  which  necessarily 
sl)^  and  vary  by  the  very  law  of  their  being.  Nor  are  those  charac- 
teristics of  this  mode  of  trial  atoned  for  by  despatch  or  cheapness. 
On  the  contrary,  we  have  seen  that  delay,  and  corresponding  expense, 
are  its  inseparable  attributes  This  costly  and  delaying  procedure 
does  not,  moreover,  always  ensure  satisfactory  results  to  the  justice  of 
the  case.  In  too  many  instances  the  clever  and  unprincipled  litigant 
takes  advantage  of  the  delays  or  interruptions  of  procedure  to  get  up 
a  plausible  case;  and  frequently  contrives  to  palm  off  on  the  learned 
credulity  of  the  bench  what  he  would  not  attempt  to  maintain  before 
the  practical  sagacity  of  a  common  jury. 

It  must  not,  however,  be  supposed  that  this  mode  of  trial  is  desti- 
tute of  all  advantages.  .  In  the  infancy  of  a  nation's  history,  when  the 
mass  of  its  people  are  too  ignorant  and  uncivilized  to  be  entrusted 
with  the  administration  any  more  than  with  the  enactment  of  the 
laws,  it  is  an  absolute  necessity;  where  the  people  are  split  into  clans 
or  fiftctionsy  trial  by  jury  would  bo  an  iU^imed  comedy;  on  the  bench 
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alone  justice  is  to  be  fonn(L  Such  was  the  state  of  Scotland  when 
the  College  of  Justice  was  imported  from  France,  and  for  many  long 
years  after  that  event  Trial  by  jury  was  then  allowed  to  faJl  into 
disuse,  because  it  was  totally  unfitted  for  the  timea  Such,  indeed, 
was  the  prevalent  barbarism,  that  there  was  a  plain  advantage  in 
confiding  to  a  learned  and  upright  tribunal  the  duty,  not  only  of 
ascertaining  the  facts,  but  even  of  inventing  law  for  ruling  the  par- 
ticular case.  When  statutory  law  was  scarce  and  doubtful^  jndge- 
made  law  was  a  positive  boon;  and  accordingly,  for  more  fiian  a 
century,  the  Court  of  Session  seems  to  have  combined,  with  advantage 
to  the  community,  the  functions  of  the  Legislature  and  the  tribunalk 
This  state  of  matters  has,  however,  long  since  come  to  an  end,  and  the 
advantages  of  trial  by  the  judge  have  accordingly  diminished.  But 
it  cannot  be  denied  that  even  now  there  are  cases  in  which  it  may  with 
advantage  be  retained;  some,  indeed,  in  which  it  is  of  unquestionable 
advantage.  To  these  we  shall  afterwards  advert  In  the  meantime, 
it  may  be  sufficient  to  observe  that  in  some  cases  the  matter  is 
too  small  to  require  the  summoning  of  a  jury,  or  where  the  issue  of 
fact  is  such  that  it  can  only  be  properly  determined  when  evidence  is 
taken  slowly,  and  over  a  considerable  extent  of  country.  In  the  first 
of  these  case^,  the  evidence  should  be  taken  directly  by  the  judge, 
and  there  should  be  no  appeal  other  than  that  of  ordering  a  new  trial 
In  the  latter  case,  the  evidence  ought  to  be  taken  by  an  ambulatory 
commission,  and  the  record  of  evidence  should  only  be  closed  when 
the  Court  is  satisfied  that  no  further  light  can  be  obtained. 

Trial  by  jury,  regarded  as  a  mere  instrument  of  forensic  procedure, 
has  for  its  object  the  ascertainment  of  disputed  questions  of  fact  rela- 
tive to  the  ordinary  transactions  of  life,  arising  in  the  course  of  a  law- 
suit, by  bringing  to  bear  upon  them  the  common  sense  of  men  drawn 
in  rotation  from  the  body  of  the  people.  Viewed  as  part  of  our  con- 
stitutional law,  its  purpose  is  to  educate  the  people  for  the  due  and 
safe  exercise  of  their  political  rights,  and  specially  of  that  of  the  elec- 
tive franchise.  This  it  does  by  familiarizing  them  with  the  existing 
state  of  the  law,  by  requiring  them  to  take  part  in  its  administration, 
and  so  rendering  them  sensible  of  its  excellencies  and  aware  of  its 
imperfections  where  such  really  exist;  and  also  by  forming  in  them 
the  habit  of  exercising  a  sound  judgment  in  matters  of  public  import- 
ance without  precipitation,  bias,  or  unreasoning  obstinacy.  A  people 
so  educated  are  attached  to  the  laws  of  their  country  by  a  well- 
grounded  conviction  of  their  intrinsic  worth;  and  while  ready  to 
check  abuses  and  to  promote  necessary  reforms,  they  are  not  likely  to  be 
dazzled  by  the  dreams  of  theorists  or  to  countenance  reckless  innovation. 

To  secure  the  salutary  influence  of  jury  trial  as  a  means  of  educating 
the  people  for  the  exercise  of  their  political  rights,  it  is  not  necessary 
that  this  mode  of  trial  should  be  indiscriminately  applied  in  every 
case  where  fact  has  to  be  determined.  It  is  sufficient  for  this  purpose 
that  it  be  adopted  in  all  cases  where  experience  has  shown  it  to  be  the 
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most  snitable  mode  of  procedure ;  and  its  most  ardent  admirers  have 
nerer  disputed  that  there  are  some  classes  of  causes,  and  some  depart- 
ments of  law,  in  which  it  does  not  work  advantageously.  It  is  the 
more  necessary  to  attend  to  this  at  the  very  outset,  because  while  there 
is  a  latge  sphere  of  judicial  proceedings  in  this  country  where  jury 
trial  is  not  in  use,  and  yet  where  its  adoption  would  be  eminently 
advantageous,  there  are  not  a  few  instances  of  its  being  applied  in 
causes  to  which  it  is  most  unsuitable,  and  where,  from  its  manifest 
Mure,  arguments  are  drawn  against  its  legitimate  usa 

It  must  be  noted,  then,  that  questions  of  a  scientific  or  technical 
kind  are  not  generally  fitted  for  inquisition  by  jury.  Of  this  kind  are 
the  following: — ^Is  a  given  substance  properly  classed  as  coal,  or  as 
some  other  mineral  ? — ^Is  an  alleged  new  invention  in  reality  an  in- 
fringement of  an  existing  patent  ?  In  such  cases  the  issue  may  be 
simple  enough,  and  the  individual  facts  may  often  be  ascertained  with- 
out difficulty,  but  their  significance,  which  forms  really  the  only 
pertinent  matter  of  inquiry,  can  in  general  be  appreciated  by  those 
ooly  who  have  been  accustomed  to  deal  with  them,  or  who  have  re- 
ceived the  benefits  of  a  scientific  education.  Of  a  similar  kind  are  all 
actions  of  count  and  reckoning,  which  involve  intricacies  of  detail  It 
is  simply  ludicrous  to  refer  such  matters  to  the  arbitrament  of  a  jury — 
they  ought  in  every  case  to  be  determined  by  the  Court,  proceeding  on 
the  reports  of  actuaries,  or  other  persons  professionally  trained  for 
such  investigations. 

Again,  jury  trial  is  not  at  all  suited  for  that  class  of  causes  in  which 
the  question  of  fact  is  of  such  a  nature  that  a  proper  solution  is  likely 
to  turn  upon  minute  pieces  of  evidence  laboriously  collected  over  a 
large  area  of  country  by  a  careful  examination  of  local  records,  such  as 
grave  stones,  and  from  the  depositions  of  aged  and  infirm  witnesses. 
In  such  cases,  a  satis&ctory  result  must  be  expected  from  an  investi- 
gation widely  extended,  and  occupying,  it  may  be,  a  long  period  of 
time,  during  which  one  discovery  suggests  another,  and  leads  to  a  new 
field  of  inquiry.  Even  when  such  an  investigation  has  been  brought 
to  a  close,  the  significance  of  the  materials  it  has  brought  together  does 
not  generally  depend  in  any  great  degree  on  the  credibility  of  human 
testimony,  but  on  a  laborious  and  often  microscopic  analysis  of  a  mul- 
titude of  small  details,  on  a  just  appreciation  of  obsolete  manners  and 
customs,  and  on  an  artistic  piecing  together  of  many  detached  facts, 
so  as  to  form  a  consistent  whole.  Now,  for  investigations  of  this  kind, 
the  very  rapidity  which  forms  one  of  the  great  excellencies  of  trial  by 
jury,  renders  it  totally  unfitted.  In  such  cases  the  necessary  materials 
are  best  collected  by  an  ambulatory  commission,  and  their  true  import 
is  best  ascertained  by  a  bench  of  judges.  Questions  of  pedigree,  of 
descent,  of  propinquity,  are  good  instances  of  this  class  of  causes. 

C!onsbtorial  causes,  involving  questions  of  status,  are  not  well 
adapted  for  trial  by  jury.  Like  those  just  referred  to,  they  frequently 
torn  upon  evidence  of  an  occult  kind,  often  only  attainable  by  labori- 
ous and  patient  inquiries.    It  is  for  the  interests  of  society  that  ques- 
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tions  of  status  should  be  determined  ivith  great  deliberation,  and 
without  undue  publicity.  When  evidence  collected  by  an  experienced 
commissioner  is  sifted  by  a  bench  of  judges,  aided  by  written  plead- 
ings,  the  best  mode  of  trying  questions  of  fkct  involved  in  causes  of 
this  kind  is  probably  adopt^ 

Lastly,  there  is  a  large  class  of  cases  where  the  interests  involved 
are  so  small  that  even  the  most  moderate  outlay  is  to  be  avoided,  and 
where  a  rapid  decision,,  provided  only  that  it  is  final,  is,  perhaps,  more 
to  be  desired  than  the  soundest  judgment  if  accompanied  with  delay. 
Such  cases  generally  present  a  wonderful  sameness,  and  are  b^ 
determined  by  giving  effect  to  equitable  considerations,  guarded  by 
certain  genend  rules  easily  remembered  and  rigidly  adhered  ta 
They  are  properly  appropriated  to  what  are  termed  Small  Debt 
Courts,  and  the  judge,  if  he  has  had  the  benefit  of  a  legal  education, 
soon  acquires,  by  experience,  all  the  tact  and  dexterity  necessaiy  to 
give  general  satisfaction  by  a  rough  and  ready  decision.  The  intro- 
duction of  a  jury  in  this  class  of  cases  would  often  be  of  great  advan- 
tage in  their  ascertainment  of  the  facts,  and  would  unquestionably 
conduce  to  the  soundness  of  the  decision;  but  it  would  be  utterly 
incompatible  with  that  cheapness  and  despatch  which  the  public  so 
much  desiderate. 

Having  thus  noted  the  classes  of  cases  for  which  jury  trial  is 
less  adapted,  we  will  now  indicate  those  for  which  we  conceive  it  emi- 
nently suitabla  The  first,  and  most  comprehensive  dass,  comprises 
all  cases  in  which  the  common  law  remedy  resolves  itself  into  a  pecu- 
niaiy  claim  for  reparation  or  damages.  Of  this  class  are  actions  of 
damages  for  injury  to  person ;  to  character,  feelings,  or  credit;  to  pro- 
perty or  sources  of  revenue;  for  loss  through  breach  of  contract,  non- 
performance of  engagements,  malversation  in  oflSce,  dereliction  of  duty, 
fraudulent  concealment  or  misrepresentation,  wrongful  and  oppressive 
use  of  the  executorials  of  the  law,  and  the  like^ 

The  second  class  includes  all  contracts,  obligations,  or  engagements, 
which  may  be  proved  prout  de  jure;  and,  in  like  manner,  all  auc- 
tions of  payment,  performance,  release,  discharge,  or  abandonment  of 
claims,  the  proof  of  which  is  not  limited  to  writ  or  oath. 

The  third  class  comprises  all  relevant  averments  of  substantive 
facts,  such  as  uninterrupted  and  peaceable  enjoyment  and  possession  of 
property  and  servitudes,  or  easements,  tending  to  establish  prescrip- 
tive rights;  ratification,  adoption,  homologation  or  acquiescence,  use, 
disuse,  continuous  usage  or  custom,  in  virtue  of  which  rights  are  per- 
fected, lost,  or  modified. 

From  all  these  classes,  however,  the  following  cases  have  to  be 
excepted,  as  falling  under  categories  already  mentioned  as  unsmted 
for  trial  by  jury: — 1.  All  cases  where  the  matter  in  dispute  is  too 
trifling  to  admit  of  other  than  a  summary  decision,  not  liable  to  be 
appealed,  except  on  points  of  law;  2.  All  cases  where  the  tact  to  be 
ascertained  is  merely  incidental,  and  of  such  a  nature  as  admits  of 
being  at  once  verified;  3.  All  allegations  of  fact  which  the  law  requires 
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to  be  proved  scripto,  or  by  oath  of  party,  and  all  cases  where  a  refer- 
ence is  made  to  writ  or  oath;  4.  AU  cases  involving  questions  of  a 
highly  technical  or  scientific  kind.  The  first  class  of  exceptions  ought 
probably  to  cover  all  cases  where  the  claim  does  not  exceed  £30;  the 
second  will  be  easily  understood  by  any  one  conversant  with  legal 
procedure.  The  third  comprises  a  larger  class  of  cases  than  would  at 
first  sight  be  supposed,  arising  probably  from  the  circumstance  that 
from  the  long  disuse  of  jury  trial  during  the  seventeenth  and  eigh- 
teenth centuries,  it  had  been  found  necessary  to  limit  the  mode  of 
proof,  both  in  kind  and  degree,  to  an  extent  unknown  in  England, 
but  which,  now  that  such  limitations  are  generally  known  and  acted 
upon,  is  probably  more  beneficial  than  otherwise.  Of  the  fourth  class 
we  have  already  spoken. 


The  Principles  of  Equity,  intended  for  the  ties  of  Stvdents  and  the 
Profession,  By  Edbiund  Hbnrt  Turneb  Snell,  of  the  Middle 
Temple,  Barrister-atr-Law.    London:  Stevens  &  Haynes.     1868. 

The  distinction  between  law  and  equity  which  has  been  gradually 
devebped  in  England,  and  the  administration  of  these  departments  of 
jurisprudence  by  separate  tribunals,  is  a  state  of  matters  so  peculiar 
that  it  can  scarcely  fail  to  be  much  misunderstood  by  the  lawyers  of  other 
countries,  whose  time  must,  of  course,  be  dedicated,  in  the  first  instance, 
to  the  study  of  their  own  systems  of  jurisprudence.  This  is  more 
especially  the  case  with  regard  to  the  department  of  equity,  the  mere 
name  of  which  has  led  it  to  be  conceived  of  as  something  arbitraiy 
and  uncertain,  and  quite  incapable  of  being  assimilated,  to  any  extent, 
into  any  other  system  of  law.  One  curious  result  of  this  impression 
is,  that  while  we  now  see  precedents  daily  quoted  in  our  own  Courts 
from  the  English  Courts  of  Common  Law,  and  accepted  as  authoritative, 
the  decisions  of  the  English  Courts  of  Equity  are,  on  the  other  hand, 
almost  studiously  avoided.  To  a  certain  extent  this  is  no  doubt  to  be 
attributed  to  the  fact  that  the  circumstances  of  the  cases  which  are 
dealt  with  in  the  Equity  Courts  are  necessarily  somewhat  complex  and 
special;  but  this  should  not  prevent  the  principles  of  jurisprudence 
adopted  in  those  Courts  from  receiving  recognition,  if  in  themselves 
suitable,  nor  the  application  of  those  principles  to  particular  cases  from 
receiving  consideration  in  our  Courts,  if  we  were  only  tolerably  certain 
of  the  manner  in  which  they  are  applied  by  the  English  Court. 

Certainly  no  misgiving  has  hitherto  been  felt  with  regard  to  the 
English  Law  Courts,  and  we  are  confident  that  a  perusal  of  Mr  Snell's 
valuable  treatise,  will  go  far  to  remove  any  dubiety  that  maybe  enter- 
tained as  to  the  equity  tribunals.  In  his  introductory  chapter,  the 
author  defines  the  portion  of  jurisprudence  which  it  is  the  province  of 
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the  Equity  Courts  to  administer,  exposes  the  mistaken  notions  which 
have  premled  on  the  subject,  and  exphtins  the  origin  of  the  equity 
jurisdiction  as  being  found  chiefly  in  the  defective  nature  of  the 
common  law  procedure  by  writs.  "  In  short,"  he  says,  "  the  whole 
distinction  between  equity  and  law  may  be  said  to  be  not  so  mnch  a 
matter  of  substance  or  principle,  as  of  form  and  history !'  For  a 
detailed  statement  of  the  distinction  we  must  refer  our  readers  to  the 
work  itsell 

The  remainder  of  the  first  part  of  the  book  is  devoted  to  the 
elucidation  of  the  more  important  maxims  of  equity,  all  of  which 
have  their  equivalents,  more  or  less  recognised,  in  our  own  legal 
system.  At  the  same  time,  one  or  two  of  the  eleven  cardinal 
maxims  enumerated  by  Mr  Snell  might  with  advantage  be  ex- 
plicitly recognised  in  our  Courts;  such  as,  "he  who  seeks  equity 
must  do  equity,"  and  "  equity  holds  that  as  done  which  ought  to  have 
been  done."  Neither  of  these  maxims  of  course  would  be  disputed  in 
our  Courts,  but  their  express  recognition  would  give  them  a  directness 
of  force  with  us,  which  they  do  not  at  present  possess. 

The  author  proceeds  to  treat  of  the  various  branches  of  the  equity 
jurisdiction — fast  of  those  matters  in  which  the  jurisdiction  is 
exclusive,  such  as  trusts,  legacies,  mortgages,  eta,  and  married 
women,  infants  and  other  persons  under  disability;  next  of  the 
concurrent  jurisdiction  in  matters  of  fraud  and  account,  partnership, 
injunction,  interpleader,  eta;  and  lastly,  of  the  auxiliaiy  and  special 
remedial  jurisdiction  with  regard  to  Bills  to  perpetuate  testimony,  the 
writ  " ne  exeat  regno**  etc.  These  are  matters  of  detaQ  into  which 
we  cannot  follow  him,  but  we  cannot  do  better  than  recommend  any 
of  our  readers  who  may  wish  to  obtain  clear  and  exact  information 
upon  the  English  system  of  equity,  to  peruse  Mr  Snell's  Treatise, 
where  they  will  find  the  subject  treated  of  with  perspicuity  and 
conciseness. 


Dtbrel^s  Illustrated  House  of  Commons  and  the  Judicial  Bench, 
1868.  Compiled  and  Edited  by  Robert  Henrt  Maqu  Person- 
ally Revised  by  the  Members  of  Parliament  and  the  Judgea  Lon- 
don :  Dean  &  Son,  65  Ludgate  Hill,  EC. 

This  book  contains  some  useful  information  about  Members  of  Parlia- 
ment, Judges,  Peers,  Bishops,  and  many  other  miscellaneous  matteia 
It  extends  to  nearly  500  pages.  It  is  an  anomaly  that  it  devotes 
paragraphs  to  each  Recorder  and  County  Court  Judge  of  England, 
but  has  not  a  word  about  Scotch  Sheriffs  and  Irish  Chairmen  of 
Quarter  Sessions.  We  have  looked  at  the  list  of  Scotch  Judges,  and 
have  not  discovered  any  gross  errors. 
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The  Marriage  Law  Commission. — ^We  have  Fea8k>n  to  believe  that 
the  Boyal  Commission  on  the  Marriage  Laws  of  the  United  Kingdom 
has  now  agreed  on  the  substance  of  a  report,  which  will  shortly  be 
issued.  The  report  will,  we  understand,  recommend  that^  in  order  to 
the  validity  of  any  marriage,  there  shall  be  required  (1),  residence  for 
a  certain  period  (probably  three  weeks)  in  the  place  of  celebration ; 
(2),  publication  of  the  intention  to  marry.  There  must  also  be  regis- 
tration, which  it  is  proposed  to  enforce  by  penalties;  and  while 
marriages  may  be  celebrated  by  ministers  of  any  denomination,  there 
will  also  be  a  recommendation  that  the  State  shall  make  provision  for 
a  form  of  civil  marriage,  without  the  intervention  of  a  clergyman. 

Suggestions  by  a  Messenger-ai-Arms. — ^Mr  Andrew  Webster,  well 
known  as  a  Messenger-at-Arms  in  the  largest  practice,  has  addressed  a 
letter  to  the  Lord  Advocate,  containing  some  useful  hints  and  criti- 
cisros  on  the  pending  Court  of  Session  Bill  That  Bill  is  not  likely  to 
become  law;  but  as  any  one  who  may  hereafter  prepare  a  satisfactory 
measure  on  the  same  subject,  will  no  doubt  refer  for  counsel  and 
gnidance  to  our  pages,  we  place  upon  record  some  of  the  practical 
wisdom  of  Mr  Webster.  In  regard  to  a  16,  substituting  exhibition 
of  a  certified  copy  of  the  summons  to  the  defender  instead  of  the 
original,  he  says: — 

"  It  ODght  to  be  laffident  that  the  MeBsenger,  when  Benriog  the  SaiomoiiB,  thoold, 
if  required,  ehew  hie  blazon,  or  other  badge  of  office.  Formerly  it  waa  neoeesary,  in 
erimiaal  caaee,  for  the  Measeoger  or  other  officer  to  have  in  his  hands  the  prindpai 
libel;  but  this  was  abolished  bj  Sir  William  Rae*8  Act,  and  it  has  since  worked  weU 
in  pnustioe.  There  is  always  the  risk,  when  the  Messenger  takes  witii  him  the  principal 
Writ  or  certified  copy,  of  either  being  lost  or  accidentally  destroyed.  I  woald  therefore 
■Qggsst  that,  in  Ilea  of  section  16,  it  should  be  ptoyided  that  a  certified  Qo\py  of  the 
original  Summons,  or  other  writ  sent  to  the  Messenger,  shall  be  a  sufficient  warrant  to 
bim  for  serring  the  same ;  and  it  shaU  not  be  necessary  for  the  Messenger  to  have  in 
hu  hands,  or  to  exhibit  at  the  time  of  service,  either  the  original  Writ  or  a  certified 
copy. 

*'No  provinon  is  made  in  the  BiU  as  to  whether  the  ezeontion  of  the  Messenger  is  to 
be  written  on  the  principal  Writ  or  the  certified  copy.  I  would  suggest  that  it  should 
be  written  on  the  certified  copy.*' 

Mr  Webster  is  of  course  indignant  at  the  infringement  of  the  rights 
and  privileges  of  Messengers  proposed  by  s.  iC  but  adds  no  new 
objection.  In  regard  to  s.  106 — abolishing  execution  of  writs  by 
affixing  them  to  the  doors  of  people's  dwelling-houses,  and  making  it 
necessary  to  apply  to  the  Court  to  order  intimation  where  the  Messen- 
ger cannot  serve  the  summons  personally  or  by  leaving  it  with  a  ser- 
vaut— he  says: — 

"  The  effect  of  tins  provision  wiU,  in  my  opinion,  Moltify  the  actings  of  the  officer  alto- 
S«thsr.  The  person  against  whom  a  diligence  is  to  be  ei^Porced  may  be  in  his  dwelliog- 
booae  si  the  time,  and  even  looking  contemptuously  out  of  his  window  at  the  Messenger, 
ttid  refuse  admission;  and  yet,  imder  the  proposed  section,  the  Messenger  could  not 
<ttBotoa]ly  Mrve  the  Summons  or  other  citation,  even  although,  as  at  present,  he  left  it  in 
tbe  kOT4iole  of  the  door,  and  even  informed  the  party  what  it  was«  It  would  be  neoes- 
"'J  v)t  to  report  what  had  been  done  to  the  pursuer;  (2),  for  the  pursuer  to  report  it 
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to  the  Court;  (3),  for  the  Court  to  appoint  such  farther  iatixnation  as  it  might  think  pcopef 
to  the  defender.  If  this  were  made  Uw,  the  consequences  might  be  very  serious;  Sum- 
monses, for  example,  are  frequently  brought  close  upon  the  expiry  of  the  preseriptiTe 
period,  and  for  the  purpose  of  interrupting  prescription.  If  the  present  pzactioe  is  abol- 
ished, allowing  serrioe  at  the  dwelling-house,  by  leaving  a  copy  in  the  kej-hole  of  the 
door,  and  the  above  cumbrous  machinery  is  introduced,  the  citation  may  not  be  effectually 
given  until  after  the  expiry  of  the  prescriptive  period,  and  the  object  of  the  action 
might  in  this  way  be  esisily  defeated  by  a  defender.  Again,  take  the  case  of  an 
abMonding  debtor;  or  a  Company  against  whom  diligence  is  required  to  be  used  to 
make  them  notour  bankrupt  The  dwelling-house  of  the  former,  or  the  place  of  business 
of  the  latter,  may  be  closed,  and  it  would  thus  be  difficult,  under  the  proposed  SecUon, 
to  give  a  charge  to  render  the  party  or  the  Company  bankrupt. 

"  There  seems  to  be  no  good  reason  for  making  any  change  in  the  present  practioe.  It 
has  worked  well;  and,  so  far  as  I  am  aware,  has  not  been  complained  of  by  any  one. 
But  if  a  change  is  to  be  made,  instead  of  reporting  to  the  pursuer,  and  the  punuer  to 
the  Court,  it  would  be  better  to  execute  the  Summons  or  other  Writ  as  at  present,  and, 
when  the  matter  is  brought  before  the  Judge,  let  him  order  what  other  intimation  or 
service  he  may  deem  necessary. 

"  I  would  also  suggest,  for  your  Lordsldp's  conmderation,  that  all  servioes  of  Writs, 
of  whatever  kind,  should  be  valid  without  bdng  made  in  presence  of  a  witness  or 
witnesses.  Under  the  bankrupt  statutes,  witnesses  are  not  required  in  the  aerrioe  of 
Writs,  neither  are  they  required  in  the  citation  of  witnesses  and  havers. 

•<  I  would  farther  suggest  that,  for  purposes  of  dtation,  service  of  the  Summons  at 
the  usual  and  known  place  of  bosiness  of  the  defender  should  bo  held 


Implied  Warranty  in  Sale,  and  tlie  Rule  "  Caveai  Emptor  " — ^We 
give  in  the  present  number  a  full  report  from  the  Law  Journal  and 
Law  Tim£Sy  of  the  important  case  of  Jones  v.  Jjust,  decided  on  Feb. 
17,  in  the  Court  of  Queen's  Bench  in  England.  It  was  an  action  for 
the  price  of  a  specific  number  of  bales  of  Manilla  hemp  to  arrive,  part 
of  which  was  found  on  examination  to  have  been  damaged  by  sea- 
water  before  being  shipped  by  the  pursuers  at  Singapore;  but  in  none 
of  the  bales  was  the  hemp  so  far  damaged  as  to  make  it  lose  the  char- 
acter of  hemp.  The  question  was  whether  under  the  contract  there 
was  any  further  condition  or  warranty  than  that  the  bales  on  arrival 
should  answer  the  description  of  bales  of  Manilla  hemp.  In  other 
words,  the  vendor  contended  that  both  parties  being  equally  ignorant 
of  the  actual  condition  of  the  hemp,  and  neither  having  had  an  oppor- 
tunity of  inspecting  it,  the  vendee  ought  to  have  contracted  for  a  mer- 
chantable article,  if  that  was  what  he  intended  to  bargain  for;  while 
the  vendee  maintained  that  it  was  an  implied  term  of  the  bargain  that 
the  hemp  on  arrival  should  be  reasonably  merchantable  in  the  judg- 
ment of  a  jury. 

The  Court  laid  down  the  following  rules  as  established  by  decisions: 
1.  Where  goods  are  in  esse,  and  may  be  inspected  by  the  buyer, 
and  there  is  no  fraud,  caveat  emptor,  even  though  the  defect  which 
exists  in  them  is  not  discoverable  by  examination — ^at  least  where  the 
vendor  is  neither  the  grower  nor  manufacturer,  the  buyer  exercises 
bis  own  judgment,  and  may  demand  a  warranty  if  he  chooses.  Parib- 
inson  v.  Lee,  2  East  314,  2  Boss's  L.  C.  Comm.  327.  This  was  the 
common  law  of  Scotland  in  the  ordinary  case.  In  the  words  of  Pro- 
fessor Bell  (Princ.  96,  Com.  I.  439,  ed.  Shaw,  p.  91),  adopted  by  the 
Court  in  MuU  v.  Oibb,  June  27, 1840,  2  D.  1227,  2  Ross  L.  C.  Comm. 
825,  "  where  the  buyer  has  himself  seen  and  examined  the  goods,  the 
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general  rule  is  caveat  emptor — the  buyer's  eye  is  his  merchant;  once 
approved,  the  subject  is  held  unexceptionable,  unless  fraud  shall  be 
proved  against  the  seller."  The  Mercantile  Law  Amendment  Act,  s.  5, 
has  removed  the  former  exception  to  this  general  rule  that  "  if  the 
fault  be  latent,  although  the  buyer  should  see  the  article,  there  is  an 
implied  warranty."    Bell's  Pr.,  97. 

2.  Where  there  is  a  sale  of  a  definite  existing  chattel  specifically 
described,  the  actual  condition  of  which  is  capable  of  being  ascertained 
by  either  party,  there  is  no  warranty.  Barr  v.  Gibson,  3  M.  &  W. 
390.    The  law  of  Scotland  is  the  same.    Bell's  Pr.,  s.  96. 

3.  Where  a  known,  defined,  and  described  article  is  ordered  of  a 
manufacturer,  though  stated  to  be  for  a  particular  purpose,  still  if  the 
thing  be  actually  supplied,  there  is  no  warranty  that  it  will  answer 
the  particular  purpose  intended  by  the  buyer.  Chanter  v.  Hopkins, 
4  M.  &  W.,  399,  2  Ross,  L.C.  Comm.,  368.  The  vendee  describes  the 
article  he  wants,  and  it  is  his  concern  whether  it  answers  the  purpose 
for  which  he  intended  to  use  it  or  not.  "  Suppose  a  party  ofiered  to 
sell  me  a  horse  of  such  a  description  as  would  suit  my  carriage,  he 
could  not  fix  on  me  a  liability  to  pay  for  it  unless  it  were  a  horse  fit 
for  the  purpose  it  was  wanted  for;  but  if  I  described  it  as  a  particular 
hay  horse,  in  that  case  the  contract  is  performed  by  his  sending  me 
that  hoT8e,'*per  Parke,  J.  We  do  not  remember  any  Scotch  case  as  an 
authority  expressly  supporting  this  proposition;*  but  there  can  be  no 
doubt  that  our  Courts  would  construe  a  contract  of  this  kind  in  the 
way  the  English  Judges  have  done. 

4.  Where  a  person  contracts  to  supply  an  article  which  he  manu- 
factures or  produces,  or  in  which  he  deals,  to  be  applied  to  a  particular 
purpose,  so  that  the  buyer  necessarily  trusts  to  his  skill  or  judgment, 
there  is  an  implied  warranty  that  it  shall  be  fit  for  the  purpose  to 
which  it  is  to  be  applied.  Brown  v.  Edgington,  2  M.  &  G.,  279,  2 
Ross,  L.C.  Comm.,  375 ;  Jones  v.  Bright,  3  M.  &  P.,  5  Bing.  533,  2 
Ross,  L.C.  Comm.,  343.  This  is  now,  of  course,  law  in  Scotland, 
where  "  the  goods  have  been  expressly  sold  for  a  specified  and  parti- 
cular purpose  "  (19  and  20  Vict,  c.  60,  s.  5). 

5.  Where  a  manufacturer  undertakes  to  supply  goods  manufactured 
by  himself,  or  in  which  he  deals,  but  which  the  vendee  has  not  had 
the  opportunity  of  inspecting,  it  is  an  implied  term  in  the  contract 
that  he  shall  supply  a  merchanta,ble  article.  Laing  v.  Fidgeon,  6 
Taunt.  108,  4  Camp.  166.  The  case  of  Shepherd  v.  Pybus,  3  M.  & 
Or.  868,  applied  this  to  the  sale  of  an  existing  barge  afloat,  but  not 
rigged,  on  the  principle  that  the  buyer,  not  having  seen  it  in  the 
course  of  building,  relied  on  the  builder's  judgment  and  skill.  This 
may  be  held  implied  in  the  judgment  in  the  important  case  of  Jaffi 
V.  Ritchie,  Dec.  31,  1860,  23  D.  242,  although  that  decision  does  not, 
properly  speaking,  turn  on  warranty;  for  there  the  purchaser  saw  and 


*  Kerr  <C*  Son$  v.  M'DowaU  d:  M(nUgimme,  June  26,  1828, 6  S.,  1029,  perhaps  cornea 
near  it 
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handled  some  of  the  yarn  afterwards  rejected,  though  die  Court  held 
that  the  fault  afterwards  discovered  could  hardly  have  been  discovered, 
even  if  looked  for,  when  the  yam  was  lying  in  the  vendor's  warehouse. 
The  judgment  under  consideration  extends  the  principle  of  these 
cases  to  a  sale  by  a  merchant  to  a  merchant  or  dealer  who  has  had  no 
opportunity  of  inspection.      The  Court  referred  for  illustration  to 
Bigge  v.  Parkinson,  7  H.  &  N.  955,  31  L.  J.  Ex.  301,  which  is  nearly 
identical  in  its  circumstances  with  the  Scotch  case  of  Cooper  &  Aves 
V.  Clydesdale  Shipping  Co.,  March  19, 1863, 1  M'P.  677,  where  it 
was  held  that  m  a  contract  to  furnish,  for  an  emigrant  ship,  stores 
expressly  warranted  to  pass  survey  of  Government  inspectors,  that 
express  warranty  did  not  exclude  the  warranty  implied  at  common 
law,  that  the  goods  should  be  fit  for  the  special  and  particular  purpose 
for  which  they  were  furnished.    They  pointed  out  that  several  cases 
taught  the  doctrine  that,  as  Lord  EUenborough  puts  it,  "where  there 
is  no  opportunity  to  inspect  the  commodity,  the  maxim  cavea4^  emptor 
does  not  apply;"  Gardiner  v.  Oray,  4  Camp.  144 — ^a  very  familiar 
doctrine  in  the  law  of  Scotland  (Bell's  Pr.  L.  C.) ;  that  whether  the 
buyer  has  an  opportunity  of  so  inspecting  or  not^  the  goods  must 
reasonably  answer  the  description  in  the  contract  (see  Chitty  on  Cbn- 
tracts,  p.  416,.  8th  ed.,  1868,  and  Jaffi  v.  Ritchie,  supra);  and  that 
— ^which  is  the  point  specially  decided  here — ^in  every  contract  to 
supply  goods  of  a  specified  description,  which  the  buyer  has  no  oppor- 
tunity to  inspect,  "the  goods  must  not  only  in  fact  answer  the  specific 
description,  but  be  saleable  or  merchantable  under  that  description. 
The  case  depends  on  the  distinction  between  a  sale  of  particular  articles 
and  a  contract  to  supply  articles  of  a  particular  kind."    We  take  the 
latter  sentence  to  mean  that  a  merchant  selling  an  article  not  defined 
and  ascertained,  and  which  the  buyer  has  no  opportunity  of  inspecting, 
is  in  the  same  position  as  to  implied  warranty  of  "  sufficiency"  (to  use 
a  word  employed  by  Lord  Stair)  in  which  a  manufacturer  or  producer 
stands  according  to  the  earlier  cases.     In  the  sale  of  a  specific  existing 
article,  the  property  and  risk  pass  by  English  law  by  the  mere  contract, 
and  there  is  not  in  general  an  implied  warranty  that  it  shall  be  of  any 
particular  quality  or  sufficiency  for  any  specified  purpdse,  but  merely 
that  they  shall  be  "  merchantable  under  the  denomination."    This  is 
the  rule  as  to  warranty  introduced  into  Scotland  by  the  19  and  20 
Vict.,  a  60,  s.  5 ;  and  that  clause  was  founded  on  by  the  seller  in  Jones 
v.  Just,  as  a  sort  of  legislative  declaration  of  the  English  law.    Hie 
Court,  however^  held  that  the  English  law  does  hold  the  party  con- 
tracting to  supply  goods  of  a  particular  description,  to  have  warranted 
to  a  purchaser  for  purposes  of  sale,  that  they  are  merchantable     It 
may  be  another  and  more  difficult  question  whether  this  doctrine 
applies  in  Scotland;  for  the  words  of  the  statute,  which  expressly  bears 
to  have  no  application  to  England,  are  perhaps  broad  enough  to  em- 
brace such  a  transaction  as  that  in  question.    If  this  be  so,  a  case  has 
emerged  in  which  it  may  be  contended  that  the  laws  of  England  and 
Scotland  have  not  been  assimilated  by  the  Act  of  1856.    The  decision 
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in  Jones  v.  Just  rests  apparently  on  the  distinction  taken  in  England 
between  a  sale  of  goods  generally,  when  the  very  goods  sold  are  not 
ascertained,  and  a  sale  in  which,  by  the  contract  itself,  the  vendor  appro- 
priates to  the  vendee  a  specific  chattel,  the  property  and  risk  not  pass- 
ing in  the  former  case  till  delivery,  and  in  the  latter,  appropriation 
being  equivalent  to  delivery.  Per  Park,  J.,  in  Dixon  v.  Yaies,  5  B. 
&  Ad.  313, 2  Boss,  L.  C.  Comm.,  55, 75;  per  Holroyd,  J.,  in  Simmons 
V.  &vift,  5  B.  &  C,  857, 2  Ross,  L.  G,  37.  If,  however,  the  judgment 
were  rested,  as  it  might  well  be,  and,  in  fact  is,  in  another  passage,  on 
the  goods  being  bought  for  the  purpose  of  sale,  then  judicial  construc- 
tion may  bring  such  cases  within  the  statutory  exception  of  "goods 
sold  for  a  speofied  and  particular  purpose,''  though  the  word  "  speci- 
fied," which  narrows  our  former  law,  raises  even  here  a  difficulty.  It 
is  right  to  observe  that  in  Jaff^  v.  Ritchie,  supra,  the  present  Lord 
President,  then  Lord  Justice  Clerk,  said,  obiter,  "  The  kind  of  sale 
contemplated  in  this  clause  is  a  sale  in  which,  after  the  constitution  of 
the  contract,  the  goods  are  at  common  law  at  the  risk  of  the  purchaser. 
That  is  a  sale  of  a  definite  quantity  or  corptis,  for  unless  it  were  that, 
the  goods  could  not  be  at  the  risk  of  thei  purchaser,  and  according  to 
the  Act  they  are  to  be  at  his  risk,  with  all  their  faults  as  to  quality 
and  sufficiency."  This  is  a  very  high  authority  in  favour  of  the  inter- 
pretation, which  would  save  the  case  which  occurred  in  Jones  v.  Just 
from  the  operation  of  the  statute;  but  it  must  be  admitted  that  a  5  is 
awkwardly  expressed,  and  may  stiU  give  rise  to  questiona 

Business  of  the  Court  of  Session. — ^The  Bolls  of  the  Court  of 
Session  issued  at  the  beginning  of  the  summer  session  1868  show 
some  reduction  in  the  amount  of  arrears,  though  not  so  much  as 
might  have  been  expected  from  the  rapidity  with  which  the  Judges 
appeared  last  session  to  be  getting  through  their  work.  We  contrast 
the  numbers  of  cases  enrolled  in  each  Court  with  the  number  in  the 
rolls  issued  in  October,  1867.  OiUer  House — ^Lord  Kinloch's  debates 
—October,  14;  April,  10.  Lord  Jerviswoode — October,  22;  April, 
26.  Lord  Ormidale — October,  12;  April,  10.  Lord  Barcaple — 
October,  18;  April,  29.  Lord  Mure — October,  7;  April,  L  Total 
Outer  House  debates  in  October,  1867,  73;  in  April,  1868,  76. 
Inner  House — ^First  Division — Summar  roll,  October,  4  cases;  April, 
10.  Short  roll — October,  75  cases;  April,  64  cases.  Long  roll — 
Summaiy  causes  not  ready  for  hearing  in  October,  23 ;  in  April,  20. 
Ordinaty  causes  not  ready,  14;  April,  15.  Second  Division — Summar 
roll— October,  3  cases ;  April,  8.  Short  roll— October,  72 ;  April,  60. 
Summary  causes  not  ready  for  hearing,  etc. — October,  21 ;  April,  20. 
Ordinary  actions  not  ready  for  hearing,  etc — October,  21 ;  April,  31. 
In  October  there  appear  to  have  been  five  cases  at  avizandum  in  both 
Divisions  and  before  the  Whole  Court,  while  there  are  now  six  cases 
at  arizandum  in  the  Inner  Housa  There  are  thus  58  summary  and 
175  ordinary  causes  in  the  Rolls  of  the  Inner  House  now,  as  compared 
with  52  summary  and  187  ordinary  causes  at  the  beginning  of  last 
session.    It  thus  appears  that^  notwithstanding  the  extension  of  the 
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session  at  both  ends,  by  Act  of  Sederunt,  the  arrears  are  not  reduced 
to  any  material  extent  It  is  true  that  several  reclaiming  notes  lodged 
in  November  have  been  disposed  of;  but  the  beginning  of  the  summer 
session  finds  both  Divisions  engaged  in  reviewing  judgments  of  Lords 
Ordinary  pronounced  in  July,  1807.  The  single  Bills  of  May  12  show 
26  i-eclaiming  notes  to  the  First  Division,  and  20  to  the  Second  Division. 

LiabUity  of  Carriers  for  Ghods,  etc., forwarded  beyond  their  own  line 
or  journey. — ^The  ordinary  British  rule  as  to  the  responsibility  of  a 
carrier  who  is  entrusted  with  goods  addressed  to  a  place  beyond  his 
own  journey,  or,  as  it  now  generally  happens,*  to  a  place  beyond  the 
extremity  of  his  own  line  of  railway,  is,  that  the  contract  with  him  is 
for  the  conveyance  of  the  goods  for  the  whole  distance,  and  that  the 
carrier  to  whom  he  commits  them  to  be  conveyed  to  their  destination 
is  his  agent  The  action  of  the  bailor,  therefore,  lies  against 
the  original  company  with  which  the  contract  is  made,  and 
not  against  any  company  subsequently  forwarding  the  goods. 
Muschamp  v.  Lancaster  Jt  Preston  Ry,  Co.,  8  M.  &  W.  821 ;  Caled. 
Ry.  Co.  v»  Hunter  Jk  Co.,  20  D.  1097;  Guthrie  Smith  on  Reparation, 
415  sq.  It  is  the  same  in  (he  case  of  goods  and  passengers,  O.  W. 
Ry,  V.  Blake,  7  H.  &  N.  991.  This  responsibility  may  be  limited  by 
special  conditions,  but  these  ought  to  be  clear  and  definite;  for  the 
eflfect  of  such  conditions  has  given  rise  to  much  controversy.  Fowles 
V.  G.  W.  Ry.  Co.,  7  Ex.  699;  Aldridge  v.  G.  W.  Ry.  Co.,  15  C.  B.  N. 
S.  582;  Scoihorn  v.  S.  Staff.  Ry.  Co.,  8  Ex.  341;  Bristol  &  Exeter 
Ry.  Co.  V.  CoUins,  7  H.  of  L.  194. 

A  recent  article  in  the  American  Law  Review  discusses  this  subject 
with  special  reference  to  the  statement  of  Mr  Parsons,  in  his  very 
valuable  work  on  Contracts,  that  recent  American  decisions  have 
qualified  or  overruled  this  doctrine,  and  that  the  American  law  may 
be  said  to  be,  that  ''  no  responsibility  is  cast  upon  the  carrier,  qua 
carrier,  beyond  his  own  route  (requiring,  of  course,  due  care  in  for- 
warding the  parcel),  unless  the  usage  of  the  business,  or  of  the  carrier, 
or  his  conduct,  or  language,  shows  that  he  takes  the  parcel  as  carrier 
for  the  whole  route."  In  Van  Santvoord  v.  St  John,  6  Hill  157, 
said  to  be  the  leading  American  case,  the  carriers  to  whom  the  goods 
were  delivered  at  New  York  granted  receipt  for  "  a  box  of  merchandise, 
marked  *  J.  Petrie,  Little  Falls,  Herkimer  Co/"  The  box  was  transferred 
at  Albany  to  a  canal  boat,  broken  open,  and  the  goods  stolen.  The 
Court  of  Common  Pleas,  and  the  Court  of  Errors  and  Appeals,  held 
that  there  was  no  contract  to  convey  to  Little  Falls,  and  that,  on  the 
evidence,  the  carriers  ceased  to  be  such  on  the  arrival  of  the  goods  at 
Albany,  and  became  mere  forwarders  This  was  followed  in  other 
cases.  In  Farmers*  and  Mechanics' Bank  v.  Champlain  Transportation 
Co.,  18  Vt  131, 140,  Redfield,  J.,  said:  "  There  has  been  an  attempt  to 
push  one  department  of  the  law  of  carriers  into  an  absurd  extreme,  as 
it  seems  to  us,  by  a  misapplication  of  the  rule  of  a  carrier's  being 
bound  to  make  a  personal  delivery  That  is,  by  holding  the  first  carrier 
upon  a  route,  consisting  of  a  succession  of  carriers^  liable  for  the  safe 
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ddiTery  of  all  articles  at  their  ultimate  destination."  And  he  says: 
"  The  cases  all  seem  to  regard  this"  (that  the  carrier  is  not  liable  beyond 
his  own  route),  "as  the  general  rule  upon  the  subject,  with  the  excep- 
tion of  those  above  referred  to,"  meaning  cases  cited  in  support  of  the 
BritiBh  rule,  hereafter  considered.  Hood  v.N.  Y.  and  Newhaven  Ry.  Co., 
22  Conn.  1,  502,  and  Narigatuck  Ry,  Co.  v.  Waierbury  Button  Co,, 
24  Conn.  468,  held  that  it  is  vltra  vires  of  a  railway  company  to 
contract  to  carry  a  person  by  stage  beyond  their  road,  and  that  long 
usage  of  doing  so  did  not  estop  tixom  from  that  defence.  In  Nutting 
V.  Conn,  River  Ry,,  1  Gray,  502,  the  carrier  granted  a  receipt  "  for 
transportation  to  New  York,"  of  goods  marked,  etc.  The  Court  held 
that  in  the  absence  of  any  special  contract,  "  the  first  carrier  was  not 
liable  for  any  loss  occurring  after  their  delivery  to  the  proprietors  of 
another  Una''  Metcalf,  J.,  said:  "  On  the  facts  of  this  case,  we  are  of 
opinion  that  there  must  be  judgment  for  the  defendants.  When  they 
carry  goods  that  are  destined  beyond  the  terminus  of  their  own  road, 
they  take  pay  only  for  transportation  over  their  own  road.  ...  In 
our  judgment,  the  obligation  imposed  on  them,  in  the  absence  of  any 
special  contract,  is  nothing  more  than  to  transport  the  goods  safely  to 
the  end  of  their  road,  and  there  deliver  them  to  the  proper  carriers,  to 
be  forwarded  to  the  place  of  destination.  ...  If  they  can  be 
held  liable  for  a  loss  that  happens  on  any  road  beside  their  own,  we  do 
not  see  why  they  should  not  be  also  liable,  if  the  boxes  had  been  marked 
for  consignees  in  Chicago,  and  had  been  lost  between  that  place  and 
Detroit,  on  a  road  which  they  have  no  more  connection  than  they 
have  with  any  railroad  in  Europe." 

Oddly  enough,  another  series  of  cases  has  been  decided  in  America 
on  exactly  opposite  principles.  In  Weed  v.  Saratoga  and  Schenectady 
Ry.  Co.,  19  Wend.  534,  it  was  held  that  the  "  through  ticket"  of  a 
passenger,  purchased  of  the  defendants  to  a  point  beyond  their  line, 
not  only  required  them  to  transport  the  passenger  to  that  point,  but 
made  them  liable  for  the  loss  of  his  luggage  beyond  the  end  of  their 
line.  The  Supreme  Court  of  Pennsylvania  in  Choteoux  v.  Leech,  18 
Penn.  St  224,  held  the  carrier  liable  for  the  whole  distance  stated  in 
the  bill  of  lading,  and  refused  him  leave  to  show  by  parol  that  he  was 
in  fact  carrier  for  a  part  of  the  distance  only.  In  Wilcox  v.  Parmelee, 
3  Sand£  610,  it  was  held  by  the  Supreme  Court  of  New  York,  that 
the  owner  of  a  line  of  boats  on  the  canal  contracting  to  forward  goods 
to  Ohio  by  steam,  and  sending  them  by  a  sailing  vessel^  not  his  own, 
on  Lake  Erie,  was  a  carrier  for  the  entire  distance,  and  was  liable  for 
their  loss  on  the  lake.  In  Illinois  Central  Ry.  Co.  v.  Johnson,  34  IlL 
389,  the  court  laid  down  the  English  rule  most  distinctly,  deciding 
that  ''a  railway  company,  receiving  goods  as  common  carriers^  marked 
for  a  particular  place,  are  bound  to  deliver  at  that  place,  even  though 
it  be  beyond  the  limit  of  their  route,  from  the  agreement  implied  from 
acceptiog  them  so  marked."  It  would  seem  that  the  tendency  of 
American  Courts  is  to  return  to  the  sound  and  expedient  rule  laid 
down  and  observed  by  the  Courts  of  this  country, 
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Application  of  New  Laws  of  Procedure  to  Depending  Causes.— Vfe 
report  below  a  case  in  Glasgow  Sheriff  Court  in  which  Sheriff  Clark 
decided  a  point  of  considerable  interest  and  importance,  viz.,  that  the 
provisions  of  s.  15  of  the  Sheriff  Court  Act  1853  (there  quoted)  do  not 
apply  to  an  action  in  dependence  before  Nov.  1, 1853,  at  least  unless 
the  action  has  been  brought  under  their  operation  by  some  proceedmg 
after  that  date  from  which  the  periods  of  three  and  six  months  may 
run.  The  case  oiHazeel  v.  Kidd  appears  to  countenance  this  doctrine, 
but  it  was  expressly  guarded  by  the  Court  from  being  a  decision  of  the 
general  principle.  A  good  deal  may  be  said  against  the  decision  of 
the  learned  Sheriff  on  this  point,  which  belongs  to  a  branch  of  law 
little  elucidated  in  British  law,  although  in  some  other  countries  it  has 
been  the  subject  of  separate  books,  viz.,  the  retroactive  effect  of  statutes, 
or,  to  speak  more  philosophically,  the  limits  in  time  of  the  application 
of  laws.  We  are  not  sorry  to  learn  that  the  case  is  to  be  brought  into 
the  Supreme  Court.  It  seems  to  have  been  held  by  Chief  Jastice 
MarshfiJl  (see  1  Kent's  Com.  512  n.)  that  where  a  law  affects  the  remedy 
not  the  right,  t.^.,  where  it  is  a  law  merely  regulating  procedure  or 
execution,  it  becomes  at  once  applicable  to  causes  depending  at  the  date 
of  its  enactment  See  Cameron  v.  Smith,  19  D.  517;  Macdonald  v. 
Avid,  June  13,  1840,  2  D.  1104;  Annandale  v.  Scott,  1  R  a  129. 
But  see  to  the  contrary.  Ladies  M.  and  E.  Kerr,  Nov.  12,  1811,  F.  C. 
Our  judges,  however,  have  always  been  inclined  to  extract  their 
decisions  from  the  mere  words  of  the  statute  in  question,  without  laying 
down  general  rules;  and  in  this  case  it  is,  as  the  Sheriff-Substitute 
shows  in  his  note,  possible  to  arrive  at  a  solution  in  that  way.  We  con- 
fess we  should  be  inclined,  though  with  difficulty,  to  come  to  a  different 
conclusion  in  accordance  with  the  general  principle  above  indicated. 

Law  Degrees, — At  the  annual  ceremony  of  graduation  in  the  Univer- 
sity of  Edinburgh,  the  degree  of  Bachelor  of  I^ws  was  conferred  on  Mr 
J.  M'Kie  Lees,  Advocate,  and  on  Mr  Charles  Archibald  Millie,  MA 

Obituary, — ^Patrick  Boyle  Mure  Maceedie,  Esq.,  of  Perceton, 

advocate  (1822),  died  April  15,  at  Perceton.    Son  of  the  late 

Mure,  Esq.,  of  Warriston,  Mid-Lothian.  Born  1800,  manied  Bachel 
Ann  Macredie,  daughter  and  heiress  of  John  Macredie,  Esq.,  of  Perce- 
ton, Ayrshire,  and  assumed  the  name  of  Macredie.  Mr  Boyle  Mure 
Macredie  was  a  Conservative,  but  almost  his  only  public  political 
appearance  was  in  proposing  Sir  James  Fergusson  as  M.P.  for  Ayr- 
shire in  1854.  Mr  Mure  Macredie  was  an  active  elder  of  the  Free 
Church.  He  was  a  J.P.  for  the  county,  and  was  assiduous  in  the  dis- 
charge of  his  duties  at  Quarter  Sessions.  He  was  a  useful  comitiy 
gentleman. 

Alex.  Kennedy,  Esq.,  W.S.  (1825),  died  at  Edinburgh,  19th  ApriL 
Egbert  Pringle,  Esq.,  of  Symington,  W.S.  (1835),  died  at  Edin- 
burgh, 21st  ApriL    Was  for  many  years  a  member  of  the  late  firm  of 
Haig,  Hay,  &  Pringle.  W.S.,  afterwards  of  Hay  &  Pringle,  W.S. 

Charles  Young  Beatson  Bell,  Esq.-,  W.S.  (1862),  died  at  Edin- 
burgh, March  26. 
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John  M'Kean,  Notary  Pablic,  St  John's,  N.B.,  died  there  on  15th 
March,  1868,  aged  sixty-eight  years.  A  native  of  Newton-Stewart, 
Kirkcndbright,  resided  in  New  Brunswick  for  a  period  of  fifty  years. 

David  Weddekspoon,  Esq.,  Solicitor,  Perth,  died  April  16,  aged 
sixty.  From  1823  to  1858  Commissary  derk-Depnte,  and  snbse* 
quenfly  Fiscal  in  Burgh  Police  Court,  Perth.  Mr  Wedderspoon  held 
several  other  public  appointments. 

John  Macdonald,  Esq.,  Solicitor  (1825),  Town  Clerk  of  Arbroath, 
died  at  Windmill  House)  May  2,  in  the  seventy-fifth  year  of  his  age. 
He  was  a  native  of  Arbroath.  In  1822  he  joined  the  late  Mr  Lowson, 
and  continued  in  partnership  with  him  till  MrLowson's  death  in  1859. 
In  1846  he  was  elected  Joint  Town  Clerk,  and  in  1859,  on  Mr  Lowson's 
death,  he  succeeded  to  the  sole  clerkship.  He  was  aJso  Clerk  to  the 
Harbour  Trustees,  and  Secretary  to  the  Arbroath  and  Forfar  Railway 
Company,  Joint  Agent  of  the  Commercial  Bank  in  Arbroath,  Secretary 
to  the  Arbroath  High  School  Directors,  Legal  Adviser  of  the  Parochial 
Boards  of  Arbroath  and  St  Yigeans,  and  several  other  parochial  boards 
in  the  district,  etc.,  besides  carrying  on  a  large  business  as  a  solicitor. 

David  Cowan,  Esq.,  of  Auchendrain,  Ayrshire,  Writer  and  Notary 
Pablic  (1828),  son  of  the  late  Provost  William  Cowan,  of  Carsehill, 
Banker,  Ayr.  Educated  at  Ayr  Academy.  Practised  before  the  Sheriff 
Court  at  Ayr  till  1843,  when  the  firm  of  Messrs  Hunter,  Campbell  & 
Co.,  W.S.,  Edinburgh,  was  dissolved,  and  he  became  junior  partner 
in  that  of  Messrs  Hunter,  Blair  &  Cowan,  W.S.  Died  at  Edinburgh, 
April  26. 

John  Goudie,  Esq.,  Solicitor,  Ayr,  1862;  died  13th  May,  1868. 

John  Beatson  Bell,  Esq.,  of  Glenferg,  W.S.  (1828),  (Bell  & 
M'Lean),  Agent  for  the  Church  of  Scotland,  died  at  Edinburgh,  May  15. 

William  Ivoby.  Esq.,  W.S.  (1827),  (Maclachlan,  Ivory  &  Rodger), 
died  at  St  fiaque,  Edinburgh,  May  21. 

%*  We  had  hoped  to  publish  in  this  number  an  article  on  the 
present  position  of  the  Legal  Profession  in  Scotland,  with  special 
reference  to  Court  of  Session  Reform,  but  it  has  been  found  necessary 
to  delay  it.    We  hope  to  treat  of  this  important  subject  next  month. 


COURT    OF    SESSION. 

(Reported  by  William  GvUirie  and  William  Mackintosh,  J 


FIRST  DIVISION. 

Chables  v.  Chaslis's  Tbubtees. — May  ID. 

Juritdiction — Trust. — ^Action  by  a  widow  for  the  purpose  of  enforcing 
her  right  to  jus  relicta!,  and'  for  that  purpose  of  reducing  certain  deeds 
alleged  to  stand  in  the  way.    The  parties  called  were  the  husband's  trustees 
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under  a  trust  conveyance  and  also  under  a  traat  dUpoaition  and  aetlle- 
ment  of  the  same  date,  and  the  beneficiaries  under  the  said  deed&  Ddrs. 
pleaded,  against  satisfying  production,  no  jurisdiction,  in  respect  that  all 
the  defenders  resided  furth  of  Scotland  except  one,  who  was  said  to  have 
resigned  the  trusteeship.  The  L.  0.  (Kinloch)  repelled  the  objection,  on  the 
ground  that  defrs.  were  admittedly  vested  in  heritable  property  in  Scotland. 
Defrs.  reclaimed,  contending  that  pursuer's  claim  was  not  against  the  heritable 
property,  and  could  not  be  enforced  against  it,  and  that  the  possession  of 
such  property  could  not  found  jurisdiction  in  a  claim  against  the  moveable 
estate.  It  was  said,  also,  that  the  heritable  property  was  held  under  a 
separate  trust-deed  from  that  sought  to  be  reduced,  and  that  it  was  incom- 
petent to  confuse  or  take  together  the  two  distinct  rights  subsisting  in  the 
person  of  the  trustees.  The  Court,  without  taking  into  account  the  pleas 
founded  on  the  testator^s  domicile  in  Scotland  and  Scotch  confirmation, 
held  the  possession  of  heritable  property  in  Scotland  enough  to  sustain 
jurisdiction.  The  same  trustees  were  owners  of  the  heritage  and  the 
residue  of  the  moveables,  in  which  the  same  beneficiaries  were  beneficially 
interested,  so  that  all  the  parties  interested  were  personally  subject  to  the 
jurisdiction  of  the  Court 


SECOND  DIVISION. 

Caldxr  and  Gbant  V,  Maoeenzhs,  &c. — May  15. 

Bankrupt — Reduction — Aet»  1621  and  1696 — Exception — Advocaium 
from  Invenie»-shire, — Calder,  on  19th  April,  1865,  having  been  chaiged  at 
the  instance  of  resp.,  executed  on  21st  April  a  trust-deed  in  favour  of  Qrant, 
for  behoof  of  his  creditors.  On  27th  April,  he  was  incarcerated  under 
Mackenzie's  diligence;  and  having  obtained  the  benefit  of  the  Act  of  Grace, 
he,  on  3d  May,  executed  a  disposition  omnium  honorumj  in  favour  of  Grant 
This  not  satisfying  the  provisions  of  the  Act  of  Grace,  he,  on  11th  May, 
1865,  executed  a  similar  disposition  in  favour  of  Mackenzie,  in  the  manner 
prescribed  by  the  Act  This  was  a  competition  between  the  incarceratiog 
creditor  and  Grant  the  claimant  anent  the  trust-deed,  and  the  first  disposi- 
tion for  the  farm-stocking  and  other  estate  belonging  to  the  bankrupt 

Argued  for  Mackenzie  that  the  trust-deed  and  the  first  disposition  were 
both  null  and  reducible,  as  being  voluntary  deeds  granted,  the  one  within 
sixty  days  of  bankruptcy,  and  the  other  after  bankruptcy  while  the  dis- 
position omnium  honorum  in  favour  of  the  incarcerating  creditor  was  a  deed 
which  the  bankrupt  was  bound  to  grant,  and  which  the  law  recognised  as  a 
mode  of  distributing  the  estate  among  the  creditors.  Argued  for  Qrant 
and  the  bankrupt  that  the  trust-deed  and  subsequent  disposition  were  not 
struck  at  by  the  Acts  1621  and  1696;  and  these  deeds  could  not  be  set 
aside  except  by  way  of  ''action  or  exception"  which  did  not  include 
"  reply,"  but  was  confined  to  reduction  on  the  one  hand,  and  exception 
against  a  party  suing  on  the  deed  on  the  other. 

The  S.S.  (Thomson)  held  the  trust-deed  and  first  disposition  efiectoal. 
The  Sheriff  (Ivory)  altered,  holding  that  they  were  struck  at  by  the  Act 
1699,  a  5.  The  bankrupt  and  Qrant  advocated.  The  Court  adhered, 
holding  that  a  trust-deed  or  other  deed  in  &vour  of  a  trustee  chosen  by  the 
bankrupt  himself,  after  diligence  begun  against  him,  and  when  he  was  in 
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contemplaiioa  of  bankraptcy,  and  within  sixty  days  of  its  occurrence,  was 
▼oid  both  at  common  law  and  nnder  the  Acts  1621  and  1696.  They 
farther  held  that,  while  the  term  action  might  be  held  limited  to  action  of 
redaction,  and  was  therefore  not  competent  in  the  Sheriff  Court,  the  term 
^^ exception,"  in  the  modem  sense,  was  sufficiently  wide  to  cover  ''reply,'* 
and  80  to  entitle  a  pursuer,  when  a  deed  of  this  sort  was  proposed  against 
him,  to  object  to  it,  jnst  in  the  same  way  as  if  he  were  sued  upon  it  directly. 

Act, — Clark^  Maclennan,    Agents — Murdoch,  Boyd,  S  Co,,  8*S,C, JlU. — 

Mackenzie,  Crichtoiu    Agents — Crawford  &  Guthrie.  8,8,C, 

CsoMBis  V,  Cbombib. — May  19. 

Huixund  and  Wife — AlivMni — Process — Expenses, — ^Action  of  aliment 
by  a  wife  against  her  husband,  without  conclusion  either  for  adherence  or 
separation.  Defr.  pleaded  that,  in  respect  of  the  absence  of  such  condusions^ 
the  action  was  incompetent;  and,  at  all  events,  that  the  ground  of  action 
was  extinguished  by  an  offer  by  defr.  to  receive  his  wife  and  aliment  her  in 
his  house.  The  L.  0.  decerned  ad  interim  against  defr.  for  £20  to  meet 
ponuer's  expenses.  Defr.  reclaimed,  and  pleaded  that  the  competency 
most  be  established  before  any  decree  for  expensed  could  go  out,  and 
that  the  action  was  here  incompetent.  The  Court  adhered,  holding  that 
the  absence  of  a  conclusion  for  adherence  or  separation  did  not  necessarily 
make  the  action  incompetent,  and  that  the  question  whether  that  was  the 
result  was  one  of  some  difficulty.  Lord  Benholme  expressed  an  opinion 
that  no  such  conclusion  was  necessary  in  a  case  of  this  sort. 

Ad,—8tnichan.  Agent — Andrew  Beveridge,  8,S,C, AU.-^PaUison,  Mao- 
hay.    Agent — Thomas  Wallace,  8.8.C. 
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Bell  v.  Krnnbdy. — May  14. 

(In  the  Court  of  Session,  Dec.  17,  1859;  July  17, 1863, 1  Macph.  1127; 

Feb.  2,  1864,  2  Macph.  587.) 

Domicile — Sticcession — Goods  in  communion, — ^The  circumstances  appear 
from  the  report  in  the  C.  of  S.  and  from  the  Lord  Chancellor's  judgment. 
Id  the  course  of  the  respt.*s  argument,  it  was  contended  that  though  the 
appt  had  come  from  Jamaica  without  having  an  estate  or  house  ready  for 
him  in  Scotland,  he  was  anxiously  looking  out  for  an  estate  there,  on  which 
to  settle. 

Lord  Westbury — ^Do  yon  say  that  a  man  can  have  a  domicile  in  a  conn- 
tiy  without  having  a  fixed  residence  there?  It  may  be  that  the  appt.  had 
1^  Januuica  in  1837  with  the  intention  of  not  returning  to  that  place,  but 
then  his  domicile  would  continue  there  until  he  had  acquired  another  domi- 
cile.   You  admit  he  did  not  purchase  an  estate  in  Scotland  till  1839. 

In  giving  judgment. 

The  Lord  Chuicellor  (Cairns),  without  calling  on  the  appt.'s  counsel  for 
a  reply,  said  this  action,  he  regretted  to  say,  had  been  commenced  so  far 
back  as  the  year  1858,  and  many  interlocutors  had  been  pronounced,  num- 
bering no  less  than  siirteen — all  of  which  would  be  found  immaterial,  unless 
their  Lordships  should  come  to  the  same  condnsion  as  the  Court  of  Session 
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arrived  at  on  tho  question  of  domicile.  The  question  arose  in  this  way. 
Mrs  Kennedy  was  daughter  of  appt,  and  made  a  claim  for  her  share  of  the 
goods  in  communion  in  her  father's  possession  at  her  mother^s  death  in 
1838,  snch  being  a  right  she  would  be  entitled  to  only  if  at  that  time  the 
domicile  of  her  father  was  in  Scotland.  Thus  the  inqoiiy  mainly  tomed 
on  what  was  not  a  very  usual  thing — ^namely,  an  inquiry  into  the  domicile, 
at  a  particular  time,  of  a  person  who  is  now  living.  It  was  conceded  that, 
being  bom  in  Jamaiczi,  of  parents  domiciled  there,  his  domicile  of  origin 
was  Jamaica.  He  was,  however,  sent  to  Scotland  at  the  age  of  two  yeais, 
for  education;  and  remained  in  Scotland  till  he  was  twenty-two  years  of 
age.  He  then  returned  to  Jamaica,  to  cany  on  the  business  of  a  sugar- 
planter  on  his  paternal  estate.  He  married  in  Jamaica,  in  1828^  Hisa 
Hossack,  mother  of  the  respt.  He  made  a  considerable  fortune  in  Jamaica; 
but,  in  consequence  of  the  abolition  of  slavery  and  other  events^  he  made 
up  his  mind  in  1837  to  leave  Jamaica  for  good,  and  set  sail  for  Scotiand; 
and  a  few  days  after  his  arrival  he  took  up  his  residence  with  his  mother- 
in-law  in  Edinburgh.  Now,  it  has  been  said  he  considered  Scotland  his 
home  before  that  date,  and  so  described  it;  but  that  was  an  expression 
conmion  to  all  colonists,  and  was  not  material  in  this  question.  It  appears 
also  that  appt.  had,  in  1834,  bought  two  small  estates  in  Scotland;  bat 
these  also  had  little  beating  on  the  question,  for  it  was  admitted  that  up  to 
1837,  when  he  l^ft  Jamaica,  his  domicile  continued  to  be  in  Jamaica.  The 
main  question  was  whether  he  had  acquired  a  new  domicile  in  Sept,  1838, 
when  his  wife  died.  On  arriving  in  Edinburgh  in  1837,  he  began  to  look 
out  for  an  estate  in  Scotland  to  purchase.  He  paid  part  of  the  household 
expenses  of  his  mother-in-law's  establishment  while  he  continued  to  live 
with  her;  but  he  found  that  the  accommodation  was  not  sufficient  for  his 
family,  and  he  took  a  furnished  house  in  Ayrshire  for  a  year,  commendog 
June,  1838.  In  Sept.  following  his  wife  died  in  childbed.  It  was  not  till 
1839  that  he  ultimately  found  an.  estate  which  was  9uitable,  and  which  he 
purchased  with  the  object  of  settling  upon  it  Now,  it  was  incumbent  on 
respt  to  make  out  that  he  had  acquired  a  Scotch  domicile  which  b^an  on 
Mr  Bell  arriving  in  Edinburgh;  but  Lord  Cowan,  in  delivering  the  judg- 
ment of  the  Second  Division,  held  it  b^gan  only  on  taking  the  fnrniah^ 
house  in  Ayrshire.  Now,  it  may  be  admitted  that  the  predominant  desire 
of  Mr  Bell  in  coming  to  Scotland  was  to  purchase  an  estate  in  Scotland; 
but  that  was  always  qualified  by  the  condition  of  his  finding  a  suitable 
estate  there;  and,  on  reference  to  his  correspondence  at  that  period,  it  is 
quite  obvious  that  if  he  had  found  an  estate  in  England  or  elsewhere  more 
suitable  he  would  have  accepted  it.  Indeed,  after  living  a  few  months  in 
Scotland,  Ids  intention  of  settling  in  Scotland  was  considerably  shaken;  and 
at  all  events,  everything  seemed  to  turn  on  the  contingency  of  Ids  ulti- 
mately finding  an  estate  in  Scotland  to  suit  his  views.  He  had  been  in  treaty 
for  two  or  three  estates,  but  nothing  had  been  settled  before  his  wife  died. 
Therefore  respt  had  not  succeeded  in  proving  that  appt  had  actually  anvmo 
€t  facto  adopted  Scotland  as  his  new  domicile  up  to  that  time.  It  followed, 
therefore,  that  his  domicile  of  origin,  which  was  Jamaica,  remained  on- 
changed  up  to  that  period.  The  &Ilacy  of  the  reasoning  in  the  Coart 
below  seemed  to  be  in  assuming  that  it  was  enough  to  prove  that,  at  that 
date,  Mr  Bell  had  evinced  no  intention  to  settle  in  any  other  country  than 
Scotland;  but  that,  with  great  deference,  was  not  the  point    The  question 
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was— whether,  up  to  1838,  he  had  actually  made  up  his  mind  to  settle  and 
end  his  days  in  ScotUmd.  He  (the  Lord  Chancellor)  was  unable  to  concur 
with  the  Judges  of  the  Court  of  Session,  that  appt  had  fixed  his  domicile 
in  Scotland  in  1838;  and  therefore  he  proposed  that  the  sixteen  interlocu- 
tors of  the  Court  below  be  reversed. 

Lords  Cranworth  and  Chelmsford  agreed. 

Lord  Westbury  concurred,  and  added  his  regret  that,  as  it  might  have 
been  foreseen  from  the  first,  everything  must  turn  on  this  question  of  domi- 
cile; the  Court  below,  instead  of  allowing  ten  years  of  litigation  with  enor- 
moos  expense  to  elapse,  and  after  giving  attention*  to  a  great  many  other 
matters  which  turn  out  now  to  be  wholly  unnecessary,  should  not  have 
confined  its  judicial  attention  to  this  single  point — which  was  one,  more- 
over, of  no  great  difiScnlty« 

Lord  Colonsay,  while  be  did  not  differ,  yet  was  disposed  to  think  it  a 
case  not  free  from  difiiculty. 

Sir  R  Palmer,  for  the  appt,  observed  that,  immediately  after  the  ques- 
tion of  domicile  had  been  disposed  o(  appt  asked  leave  to  appeal,  but 
the  Court  refused;  and  since  then  he  had  paid  to  the  respt  costs  which 
would  never  have  to  be  repaid  him. 

Lord  Chancellor — ^The  order  of  the  House  would  provide  for  that  The 
sixteen  interlocutors  would  be  reversed,  and  deft — ^that  is,  the  appt — be 
usoiliied,  with  expenses. 

Beversed. 


J&e  Sroitisfe  2?ato  SiJasa^tm  nxtti  S&mff  ^fsnxt  ^eporhr. 


SHERIFF  COURT  OF  LANARESHIRK— Sherifis  Glassfobd  Bjixl 

and  Clabk. 

Stbako  v.  Bowmak. 

JurMietum — Wakening — Tramference — 16  and  17  Ftcfc,  c.  80,  «.  15 — 
Bdroadmiy, — ^Wakening  of  a  process  which  had  fallen  asleep  in  the  Sheriff 
Court  sometime  prior  to  the  passing  of  the  16  and  17  Vict,  c.  80.  No 
proceeding  had  been  taken  therein  from  the  date  when  that  Act  came  into 
operation  till  the  date  of  this  summons  The  parties  called  in  the  original 
action  were  Mary  Scouller,  as  heir  and  representative  of  her  grandfather, 
John  Lawson,  and  beneficially  interested  in  his  succession,  and  Alexander 
Kirkwood,  as  judicial  factor  on  his  estates,  and  as  factor  loco  tuloris  to  her. 
The  parties  called  in  the  wakening  were  Mary  Scouller,  now  wife  of  Thomas 
Bowman,  and  Bowman,  as  her  administrator-at-law,  the  former  tutors  and 
cnrators  of  Mrs  Bowman,  and  Thomas  Neilson,  house  factor  in  Glasgow, 
who  suoceeded  Kirkwood  as  judicial  factor.  The  defrs..  Bowman  and  her 
husband,  were  not  resident  in  the  county  of  Lanark,  but  letters  of  supple- 
ment had  been  served  on  them.  Defrs.  pleaded  (1),  the  original  action,  so 
^  as  directed  against  the  defr.,  Mrs  Mary  Scouller  or  Bowman,  who  was 
&t  its  date  a  pupil,  was  inept,  and  cannot  be  wakened  to  the  effect  of  its 
being  insisted  on;  (2),  the  original  action  standing  dismissed  under  the  16 
uid  17  Yict,  cap.  80,  s.  15,  cannot  be  revived  1^  wakening,  or  in  any  other 
oumner;  (3^  no  juiisdiction^the  defrs.|  Mrs  Bowman  and  her  husband| 
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not  residing  in  the  connty  of  Lanark,  nor  being  otherwise  amenable  to  the 
jarisdiction  of  the  Sheriff  Court;  (4),  all  parties  to  the  original  action  not 
called.  In  particular  the  representatives  of  Eirkwood;  (5),  ^omas  Bowman 
and  Thomas  Neilson  not  having  been  called  as  defra.  in  the  original  action, 
cannot  competently  be  made  parties  thereto  by  calling  them  in  this  action; 
(6),  no  process  of  wakening  is  provided  for  by  16  and  17  Yict,  cap  80, 
and  the  summons  is  not  in  the  form  previously  competent 

The  S.S.  found  in  law  that  the  provisions  of  sec  15  of  the  said  Act  do 
not  apply,  and  repelled  the  defirs*.  plea  founded  on  said  enactment;  but 
further,  that  all  who  were  parties  to  the  original  action  had  not  been  duly 
called  by  themselves  or  their  representatives,  and  that  new  parties  have 
been  called  who  were  not  parties  to  the  original  action;  therefore  that  the 
wakening  was  incompetently  brought;  and  sustained  the  fourth  and  fifth 
pleas  in  law  for  the  defender,  and  dismissed  the  action. 

Nde, — ^It  was  contended  on  the  part  of  defrs.  that  the  wakening  was  in- 
competent in  respect  of  16  and  17  Vict,  c.  80,  &  15.  In  repelling  this 
plea^  the  S.S.  does  not  think  it  necessary  to  affirm  in  general  terms  that 
the  provisions  in  question  have  no  application  to  processes  depending  before 
Ist  Nov.,  1853.  The  statutory  words  are:  ''Where  in  any  cause  neither  of 
the  parties  thereto  shaU,  during  the  period  of  three  consecutive  months, 
have  t$iken  any  proceeding  therein,  the  action  shall,  at  the  expiration  of 
that  period  eo  ipso  stand  dismissed,  without  prejudice,  nevertheless,  to  either 
of  the  parties  within  three  months  after  the  expiration  of  such  first  period 
of  three  months,  but  not  thereafter,  to  revive  the  said  action  on  showing 
good  cause,"  etc.  Now  the  point  of  time  from  which  the  statutory  period 
shall  run,  appears  to  be  that  at  which  the  last  proceeding  was  taken  in  the 
cause  subsequent  to  Nov.  1,  1853.  It  cannot  mean  the  last-mentioned 
date,  viz.,  Nov.  1,  1853,  because  such  a  construction  would  render  the  Act 
inapplicable  to  any  case  raised  after  that  date;  nor  can  it  mean  any  period 
prior  to  said  Nov.  1,  1853,  for  in  that  case  it  would  be  retroactive  in  a 
sense  of  which  there  is  probably  no  example.  If,  therefore,  the  provisions 
in  question  have  any  application  to  a  process  depending  prior  to  Nov.  1, 
1853,  it  would  seem  to  be  only  after  it  has  been  brought  under  their  opera- 
tion by  some  step  of  procedure  having  been  taken  in  it  during  the  currency 
of  the  Act  from  which  the  statutory  periods  of  three  and  six  months  may 
respectively  run.  But  if  this  view  be  correct,  it  follows  that  the  provi- 
sions in  question  have  no  application  to  the  present  case,  seeing  that  till 
service  of  the  summons  of  wakening,  no  proceedings  had  been  taken  in  the 
original  action  since  the  date  when  the  Act  came  into  operation,  nor  for  a 
long  period  befora  The  present  question,  so  far  as  the  &S.  is  aware,  iS 
now  raised  for  the  first  time;  but  Hazed  v.  Kiddy  Dec.  15, 1855,  18  D. 
265;  and  M'ltUcsh  v.  IPItUosh,  Nov.  18, 1863,  2  M<P.,  58— appear  to  him 
to  countenance  the  interpretation  of  the  Act  at  which  he  has  arrived. 

But  it  was  further  pleaded  against  the  competency,  that  all  who  were 
parties  to  the  original  cause  are  not  duly  called  in  the  summons,  and  that 
some  are  now  made  defenders  who  were  not  so  in  the  original  action,  and 
against  whom  representation  is  not  duly  fixed.  Upon  this  point  the  &  S. 
understands  the  law  to  be  that  a  summons  of  wakening  must  be  directed 
against  all  those,  and  against  no  other  than  those,  who  were  parties  to  the 
original  action,  and  that  the  only  exception  to  this  rule  is  that  of  allowing 
the  place  of  deceased  parties  to  be  supplied  by  the  representatives  who 
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choose  to  sist  themselves,  or  against  whom  representation  is  fixed  by  action 
of  transference. 

In  the  present  case  the  facts  stand  thus :  The  defrs.  in  the  original  action 
were  Mrs  Mary  Scouller  or  Bowman,  then  in  pupillarity  (her  tutors  and 
curators,  if  she  any  had),  and  Mr  KirKwood,  now  deceased,  who  was  then 
factor  loco  UUoris  to  the  said  Mrs  Bowman,  and  judicial  factor  on  an  estate 
in  which  she  is  alleged  to  bo  interested.  Mrs  Bowman  has  since  become 
married,  and  lives  with  her  husband  outwith  the  jurisdiction  of  the  Sheriff 
Court,  while  Kirkwood  is  dead.  This  office  of  judicial  factor  is  now,  it  is 
allied,  discharged  by  another  named  Neilson.  The  parties  called  as  defrs. 
to  l£e  present  action  of  wakening  are  Mrs  Bowman  and  her  husband  (and 
her  tutors  and  curators,  if  she  any  had)  and  Neilson,  the  new  judicial 
factor.  Leaving  out  of  view  the  tutors  and  curators,  who  do  not  seem 
even  to  have  had  any  existence,  it  thus  appears  that  one  of  the  parties  to 
the  original  action,  viz.,  Kirkwood,  is  not  called  in  the  present  action,  and 
that  two  new  parties,  viz.,  Mr  Bowman  and  Mr  Neilson,  are  called.  As 
regards  the  late  Mr  Kirkwood,  it  is  alleged  by  the  pursuer  that  he  is  in 
miity  represented  by  Mrs  Bowman  and  her  husband.  But  even  if  this 
were  so,  it  would  not  obviate  the  difficulty,  because,  as  Mrs  and  Mr  Bow- 
man do  not  sist  themselves  as  representatives  of  the  deceased  Mr  Kirk- 
wood, representation  could  only  be  fixed  against  them  by  an  action  of 
tranaference,  and  this  has  not  been  resorted  to  in  the  present  case.  Again, 
as  regards  Neilson,  the  new  defr.,  it  is  observable  that  the  only  ground  upon 
whi^  he  could  be  made  a  party  to  the  action  of  wakening,  is  his  being  the 
representative  of  some  person  in  the  original  causa  It  may  be  said  that 
he  is  to  a  certain  extent  the  representative  of  his  predecessor  in  office ;  but 
he  is  not  called  in  that  character  in  the  summons,  and  even  if  he  had  been 
80,  the  representation  could  only  have  been  fixed  against  him  by  action  of 
transference,  as  before  mentioned.  In  these  circumstances,  the  S.  S.  is  of 
opinion  that  all  parties  in  the  original  action  not  being  duly  convened, 
either  by  themselves  or  their  representative,  and  some  being  called  who 
were  not  parties  to  the  original  action,  and  against  whom  representation 
has  not  been  fixed  as  law  requires,  the  present  action  of  wakening  is  in- 
competent From  the  dedsion  of  the  case  of  Crockart  v.  Dundee  and 
Arbroaih  By.  Co.,  Dec.  9,  1852,  15  D.  202,  it  would  seem  that  the  only 
competent  procedure  in  a  case  like  the  present^  where  a  transference  is 
necessary  against  parties  outwith  the  Sheriff's  jurisdiction,  is  to  raise  a 
wakening  and  transference  in  the  Supreme  Court,  and  afterwards  to 
advocate  the  original  cause,  not  cb  continegeniiam,  but  on  the  ground  of 
want  of  jurisdiction  in  the  Sheriff  Court 

On  appeal,  the  Sheriff  found  that  it  was  admitted  by  pursuer,  and 
instmcted  by  the  execution  of  citation  annexed  to  the  summons,  that  the 
defrs.,  the  Bowmans,  were  not  resident  within  the  county;  that  letters  of 
supplement  could  not  supply  the  want  of  jurisdiction  in  the  Court;  and 
that  it  was  unnecessary  to  dispose  of  any  of  the  other  preliminary  pleas: 
recalled  the  Interlocutor  appealed  against,  but  sustained  the  said  prelimi^ 
nary  defence  of  no  jurisdiction,  and  found  the  pursuer  liable  in  expenses. 

NiAe, — A  summons  of  awakening  or  transference  should,  in  the  ordinary 
caBe,Jbe  raised  in  the  local  court  in  which  the  original  action  depended; 
bat  when  the  representatives  of  the  party  deceased  in  the  one  case,  or  the 
original  parties  themselves  in  the  other,  do  not  reside  within  the  territory 
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of  that  Court,  the  transference  or  the  awakening  must  be  brought  in  the 
Supreme  Court  And  it  is  incompetent  to  supply  the  want  of  jurisdiction 
in  the  Inferior  Court  either  by  letters  of  supplement  or  by  the  Judge's 
own  receipt,  endorsed  by  the  Sheriff-Clerk  of  the  county  where  the  parties 
reside — these  being  simply  modes  o^  procedure  for  authorising  the  citation 
of  parties  who,  though  residing  out  of  the  Judge's  territory,  are  yet  amenable 
to  his  jurisdiction  ratione  coniracttu,  or  rei  sUaey  or  on  some  other  ground. 
No  such  ground  exists  for  making  the  defrs.,  Mr  and  Mrs  Bowman, 
answerable  to  the  jurisdiction  of  this  Court. 
Act. — J,  A  HaviUtoiu AIL — A,  J,  Feniu 

SHERIFF  COURT  OF  LANARKSHIRE,  AIRDRIE.— Sheriff  Logib. 

A.  V.  B.—Mar.  25. 

Master  and  Servant — Settlement — Fraud — Bedvction — Campeten^.-^ 
Action  by  workman  against  his  master  for  payment  of  coals  pat  out  but 
not  paid  for.  Tbe  circumstances  appear  in  the  interlocutor.  Pnisner 
moved  to  get  the  contents  of  the  hutches  ascertained  by  weighing,  which 
defr.  resisted.  The  S.  S.  repelled  the  preliminary  plea  that  the  action  as  laid 
was  incompetent,  and  appointed  the  cause  to  be  put  on  the  roll,  that  parties 
might  be  heard  on  the  points,  as  to  granting  the  pursuer's  motion,  or  allowing 
additional  proof  on  the  subject-matter  of  said  motion. 

Note. — ^There  is  no  doubt  that,  taking  the  term  "  incompetent*'  in  its  nsoal 
acceptation,  this  action  being  one  by  a  workman  for  wages  for  coals  said  to 
have  been  output  by  him  while  in  the  service  oi  defr.  and  not  paid  for,  is 
one  of  a  class  in  which  the  Sheriff  has  jurisdiction.  Assuming  it  to  include, 
as  defr.  contends,  the  pleas  of  homologation  and  acquiescence,  arising  from 
the  fact  of  pursuer  having  received  his  fortnightly  pay  for  all  the  ooali 
entered  in  defr.'s  books  as  his  output,  the  demand  for  a  re-opening  of  these 
settlements  is  attended  with  more  difficulty.  In  ordinary  cases  such  settle- 
ments would  be  held  as  conclusive  between  the  parties  until  reduced.  The 
peculiarity  ii^  this  case  is,  that  pursuer  admits  bebg  settled  with  for  all  the 
coals  entered  in  defr.'s  books;  but  what  he  alleges,  and  has  led  a  proof  upon, 
is  that  he  was  to  be  paid  so  much  for  each  cart  of  four  hutches  containing 
16  cwt,  and  that  although  he  has  been  paid  according  to  the  number  of 
hutches  sent  up  by  him,  yet  that  these  hutches  were  fraudulently  constructed 
of  large  dimensions,  contained  on  an  average  7^  cwt  each  instead  of  4  cwt, 
making  30  cwt  to  the  cart,  and  were  never  allowed  to  be  tested  or  weighed 
by  or  on  account  of  pursuer  while  he  remained  in  defr.'s  service.  These 
averments,  some  of  which  have  been  established  by  the  proof  already  led, 
coupled  with  facts — that  the  hutches  were  filled  by  drawers  employed  by 
defr. — ^that  defr.  exercised  the  privilege  of  rejecting  hutches  as  under  weight, 
altogether  arbitrarily  and  without  having  them  weighed — and  that  he  hid 
no  weights  at  or  connected  with  hia  odliery,  to  enable  persons  employed 
therein  to  have  them  truly  weighed,  measured,  or  gauged  in  accordance  with 
the  Mines  Regulations  and  Inspection  Act^  23  and  24  Vict,  c  151,  sec  39— 
have  led  the  S.  S.  to  the  conclusion,  though  with  great  hesitation,  that  the 
claim  now  made  is  for  coals  output  by  him,  and  not  embraced  in  these  fort- 
nightly settlements;  that  the  settlements  do  not  require  to  be  reduced  before 
the  present  claim  can  be  entertained ;  and  that  all  competent  facilities  should 
be  afforded  to  pursuer  for  proving  his  case.  Supposing  this  had  been  an 
action  at  the  instance  of  the  mineral  owner  against  defr.  for  lordship^  could 
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defr.  have  set  up  in  bar  of  such  action,  that  the  owner  had  already  accepted 
payment  of  a  certsiin  sam  in  payment  of  the  whole  output  as  shown  by 
defr.'s  books)  If  the  owner  afterwards  discovered  that,  in  fraudem  of  his 
just  lights,  30  cwt  of  coal  had  been  counted  to  each  cart,  instead  of  the 
ordinary  weight,  no  reduction,  it  is  thought,  would  have  been  necessary  on 
the  part  of  the  lessor  before  making  a  demand  for  payment  of  the  lordships 
unaccounted  for;  and  there  seems  little,  if  any,  difference  between  that  and 
the  present  case  in  principle.  (See  ForMs  Trs,  v.  Edin.  and  GUugcw  Union 
Canal  Co.,  26th  Feb.,  1833,  5  Jur.  268,  and  3l8t  Jan.,  1834,  6  Jur.  226, 
where  an  error  committed  in  a  consignation  made  in  1818  was  allowed  to 
be  rectified  under  an  action  brought  for  payment  in  1831,  notwithstanding 
an  intermediate  adjustment  of  accounts,  and  without  a  reduction  having 
been  brought  of  said  settlement) 

This  case  was  afterwards  compromised. 

Act. — A.  Y.  Bose, AU, — John  Molison. 

SHERIFF  S.D.  COUBT  OF  FIFESHIRE,  CUPAR— Sheriff  Tayloe. 

MiLN  V.  N.  B.  Ry.  Co. — April. 

Oarrien — Cattle, — ^Miln  sued  for  £12,  being  damage  alleged  to  have 
been  sustained  by  his  cattle,  in  consequence  of  defrs.  not  having  forwarded 
them  at  the  proper  time.  Pursuer  stated  that  he  consigned  the  cattle  to 
defira.'  servants  at  Granton  at  half-past  nine  a.m.  on  13th  Nov.  last,  to  be 
conveyed  to  Cupar,  where  they  should  have  arrived  that  night,  whereas 
they  did  not  reach  Cupar  till  the  following  morning;  and  that  during  the  time 
they  were  thus  delayed,  they  were  not  properly  attended  to,  and  in  con- 
sequence sustained  damage  to  the  amount  claimed.  Defrs.  denied  having 
received  deliveiy  of  the  cattle  till  nearly  twelve  o'clock,  instead  of  half-past 
nine;  and  stated  that,  after  the  cattle  were  shipped  on  board  the  first  boat,  after 
their  arrival  at  the  station,  the  loading  apparatus  at  Qranton  broke  down,  and 
got  entangled  with  the  boat,  whereby  it  was  detained  all  night  They  main- 
tained that  that  was  an  accident  over  which  they  or  their  servants  had  no 
control;  and  that,  as  the  cattle  were  sent  off  at  the  earliest  opportunity, 
and  reached  Cupar,  as  they  said,  only  three  hours  and  a  half  later  than  in 
the  ordinary  course  of  transit  they  would  have  done,  they  were  not  liable 
for  damage.  After  proof  and  debate  the  S.S.  assoilzied  defrs.  The  specific 
ground  of  action  was  that  the  cattle  got  no  food  or  water  while  in  transit; 
but  he  was  not  aware  that  in  this  case  the  railway  co.  were  obliged 
to  give  them  food  and  water.  They  granted  a  pass  to  a  man  who  was 
understood  to  accompany  the  cattle  and  attend  to  them.  The  man  had 
not  accompanied  them,  and  there  was  a  considerable  degree  of  blame  in  not 
having  somebody  there  to  look  after  the  cattle.  He  did  not  think  there  was 
any  neglect  or  default  which  the  Act  of  Parliament  required  to  be  establbhed 
on  the  part  of  the  railway  company  in  the  accident  that  occurred.  It  did 
not  arise  from  any  deficient  construction,  but  was  purely  accidental  on 
their'part 

SHERIFF  COURT,  DUMBARTONSHIRK— Sherifls  Steele  and 

Hunter. 

Duke  or  Akotle  v.  Cuhninqhah. — Fdf.  6. 

Landlord  and  Tenant — A.  of  S.  1756 — Removing — Violent  Profis,-^ 
Aetion  upon  the  A.  of  S.  Nov.  14,  1756,  alleging  that  defender  was  one 
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yearns  rent  in  arrear,  and  conclading  that  lie  shonld  be  ordained  to  find 
caution  for  the  arrears,  and  for  the  rents  of  the  five  sncceeding  crops.  The 
S.  S.,  Dec.  10, 1867,  appointed  defender  to  come  prepared  on  a  specified  day 
"  with  9  minnte  of  defence  in  terms  of  the  statute,  and  a  snflScient  bond  of 
caution  in  terms  of  the  Act  of  Sederunt.*'  On  Dec.  16,  an  order  was  pro- 
nounced for  condescendence  and  defences,  and  defender  was  of  new  ordained 
**  to  lodge  a  sufficient  bond  of  caution  in  terms  of  the  A.  of  S.  along  with 
his  defences."  Defender  did  not  lodge  the  bond  of  caution,  and  on  Dec. 
22,  the  S.  S.,  in  respect  of  defender's  failure  to  do  so,  ordained  him  "to 
find  caution  for  the  arrears  of  rent,  and  also  for  the  future  rents  concluded 
for."     Defender  appealed. 

The  SherifiT,  dth  Feb.,  1868,  in  respect  of  the  reasons  stated  in  the  Note, 
recalls  the  interlocutor  of  10th  December,  1867,  in  so  far  as  defender  is 
thereby  appointed  to  come  prepared  with  a  minute  of  defence  in  terms  of 
the  statute,  and  affirms  it  in  so  far  as  he  is  appointed  to  come  prepared  with 
a  bond  of  caution,  in  terms  of  the  Act  of  Sederunt:  affirms  the  Interlocutor 
of  Dec.  16,  1867,  in  so  far  as  defender  is  appointed  to  lodge  defences  and 
along  with  them  a  sufficient  bond  of  caution  in  terms  of  the  Act  of  Sederunt: 
recalls  the  interlocutor  of  the  26th  December,  1867,  and  appoints  defender 
to  lodge  defences  within  ten  days,  and  along  with  them  a  sufficient  bond  of 
caution  for  violent  profits.  Bemits  the  cause,  eta,  and  reserves  all  questions 
of  expenses. 

Note, — ^This  case,  which  was  ably  aiguedi  involves  as  its  giU  a  question  of 
law  which  is  at  once  new  and  important.  The  question  is  whether  it  is 
competent  for  the  Court,  in  an  action  concluding  that  the  tenant  find  caution 
for  arrears  o(  rent,  and  for  prospective  rents,  and  on  failure  so  to  find  caution 
that  he  be  removed,  to  ordain  defenders  to  find  caution  for  violent  profits. 
In  construing  the  interlocutors  of  the  S.  S.,  it  is  obvious  that  the  orders  to 
lodge  a  bond  of  caution  in  terms  of  the  A.  of  S.  import  a  bond  for  ykiexA 
profits  as  set  forth  in  the  third  of  them.  From  these  interlocutors  when 
combined,  the  question  which  has  been  stated  emerges;  and  the  Sheriff  holds 
that  it  is  to  be  answered  in  the  affirmative. 

In  the  statute  of  1555,  cap.  39,  there  is  a  provision  that  if  in  the 
defences  an  allegation  be  made  and  proofs  become  necessary,  the  defender 
shall  not  be  heaird  until  he  find  caution,  that  if  his  defence  be  not  sustained, 
he  shall  refund  to  the  pursuer  the  profits,  damage,  and  interest  whiph  the 
pursuer  or  others  have  sustained,  or  shall  happen  to  sustain  by  the  delay 
occasioned  by  the  defence.  These  profits  are  technically  odled  violent 
profits.  For  nearly  two  centuries  after  this  statute  was  passed,  the  proviedon 
could  be  applicable  only  to  removings  on  the  issue  of  the  lease.  But  by 
the  Act  of  Sederunt  14th  Nov.,  1756,  the  state  of  law  assumed  a  different 
aspect  The  title  is,  '^  Act  of  Sederunt  anent  removings;"  conformably  to 
which  all  of  the  several  grounds  of  removing  which  that  Act  embodies  are 
with  relation  to  the  madiinery  necessarily  placed  in  pari  eastu  No  distino- 
tion  is  drawn  between  a  removing  at  the  end  of  the  lease  and  those 
removings  which  are  competent  during  the  currency.  The  inductive  canaea 
set  forth  in  the  preamble  are  equally  comprehensive.  They  are,  that 
during  the  dependence  the  lands  may  be  deteriorated  by  the  defender,  and 
the  landlord's  security  for  his  rent  brought  into  danger.  By  the  fifth 
section  there  is  created  the  process  of  removing  which  is  operative  here. 
Where  a  tenant  shall  have  run  into  arrear  of  one  full  year's  rent|  the  heritor 
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may  raise  hia  action  before  the  Judge  Ordinary,  who  is  empowered  and 
required  to  ordain  the  tenant  to  find  caution  for  the  arrears  and  for  pay- 
ment of  the  rent  for  the  five  crops  following,  and  on  failure  to  decern  him 
summarily  to  remove  and  to  eject  him  in  the  same  manner  as  if  the  tack 
were  determined,  and  he  had  been  legally  warned  in  terms  of  the  statute. 
When  such  an  action  shall  be  raised  there  exists  the  same  reason  for 
rendering  the  landlord  secure  by  obliging  the  tenant  to  find  caution  for 
profits,  damage,  and  interest,  or,  in  technical  language,  for  violent  *'  profits,*' 
as  exists  when  the  action  is  brought  on  the  termination  of  the  lease.  In 
the  former  case  undue  protraction  by  the  tenant  is  as  probable  as  in  the 
latter,  and  would  be  nearly  as  pernicious.  A  tenant  who  has  fallen  into 
arrear  for  a  year  is  possessing  without  paying  rent,  and  it  is  his  interest  to 
prolong  that  favourable  position  by  prolonging  the  litigation  while  «r  converso 
the  landlord  is  snstuning  serious  injury  by  drawing  no  rent  for  his  lands. 
There  may  be  indeed  a  technical  difference  between  the  two  cases,  but  there 
18  no  substantial  difference.  In  this  latter  case  the  lease  having  come  to  an 
end,  the  tenant  has  ceased  to  have  a  title.  In  the  former,  while  his  title 
technically  subsists,'  he  has  practically  deprived  it  of  its  essence,  by  possess- 
ing without  payment  of  rent,  which  forms  the  most  important  stipulation 
which  the  lease  embodies. 

The  A.  of  S.,  indeed,  makes  no  mention  of  violent  profits,  nor  embodies 
any  words  which  can  be  so  construed,  but  according  to  the  rules  of  statutory 
construction  the  legislature  must  be  held  to  have  imported,  by  necessary 
implication  into  the  newly  created  actions  of  removing,  the  machinery  which 
was  deemed  indispensable  for  the  equitable  working  of  the  original  statute. 
There  can  be  no  question  that  where  an  action  is  brought  on  the  A.  of  S. 
for  warrant  at  the  end  of  the  lease,  caution  for  violent  profits  must  be 
found  although  no  mention  of  them  be  made,  and  the  same  necessary  im- 
plication pervades  the  subsequent  enactments  creating  rcmovings  during  the 
currency.  It  had  therefore  not  been  deemed  necessary  by  the  court  to  insert 
such  a  provision,  but  where  they  are  dealing  with  advocations  and  suspensions 
of  removings,  they  enact  that  caution  shall  be  found  for  damages  and 
expenses,  and  on  failure  that  the  bill  shall  be  refused.  This  applies  to  the 
procedure  in  the  Court  of  Session,  the  same  measure  of  protection  to  the 
landlord  which  caution  for  violent  profits  involves  in  the  Sheriff  Courts. 
There  is  no  distinction  made  between  the  different  kinds  of  removings,  to 
all  of  which  therefore  the  rule  applies. 

For  nearly  a  century  the  rule  of  obliging  the  tenant  to  find  caution  for 
violent  profits  has  prevailed  in  the  Sheriff  Courts,  and  though  it  is  not 
practicable  to  trace  its  application  to  all  descriptions  of  removing,  yet 
nothing  to  the  contrary  having  been  found,  it  may  well  be  deemed,  from  its 
just  and  advisable  operation,  that  it  was  enforced  indiscriminately.  In  the 
A.  of  S.  July  10,  1839,  s.  34,  there  is  the  enactment  that  in  actions  of 
removing,  and  in  summary  applications  for  ejection,  the  defender  shall 
come  prepared  with  a  cautioner  for  violent  profits  at  giving  in  his  defences 
or  answers,  unless  he  instantly  verify  a  defence  excluding  the  action.  This 
A  of  S.  was  by  direction  of  the  Court  of  Session  prepared  by  the  Sheriffs 
acting  as  a  body,  and  was  subsequently  authorised  by  the  Supreme  Court. 
The  practice  of  these  Courts  must  thus  have  been  under  the  view  of  the 
Sheriffs  when  the  provision  cited  was  framed.  The  words  are  "  in  actions 
of  removing,"  and  by  this  generality  the  obligation  on  the  defender  to  give 
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year's  rent  in  arre«nr,  and  concluding  that  lie  shonld  be  ordained  to  find 
caution  for  the  arrears,  and  for  the  rents  of  the  ^ve  succeeding  crops.  The 
S.  S.,  Dec.  10, 1867,  appointed  defender  to  come  prepared  on  a  specified  day 
"  with  9  minute  of  defence  in  terms  of  the  statute,  and  a  sufficient  bond  of 
caution  in  terms  of  the  Act  of  Sederunt."  On  Dec.  16,  an  order  was  pro- 
nounced for  condescendence  and  defences,  and  defender  was  of  new  ordained 
"  to  lodge  a  sufficient  bond  of  caution  in  terms  of  the  A.  of  S.  along  with 
his  defences."  Defender  did  not  lodge  the  bond  of  caution,  and  on  Dec 
22,  the  S.  S.,  in  respect  of  defender's  failure  to  do  so,  ordained  him  ''to 
find  caution  for  the  arrears  of  rent,  and  also  for  the  future  rents  concluded 
for."     Defender  appealed. 

The  Sheriff,  dth  Feb.,  1868,  in  respect  of  the  reasons  stated  in  the  Note, 
recalls  the  interlocutor  of  10th  December^  1867,  in  so  far  as  defender  is 
thereby  appointed  to  come  prepared  with  a  minute  of  defence  in  terms  of 
the  statute,  and  affirms  it  in  so  far  as  he  is  appointed  to  come  prepared  with 
a  bond  of  caution,  in  terms  of  the  Act  of  Sederunt:  affirms  the  Interlocator 
of  Dec.  16,  1867,  in  so  far  as  defender  is  appointed  to  lodge  defences  and 
along  with  them  a  sufficient  bond  of  caution  in  terms  of  the  Act  of  Sederant: 
recalls  the  interlocutor  of  the  26th  December,  1867,  and  appoints  defender 
to  lodge  defences  within  ten  days,  and  along  with  them  a  sufficient  bond  of 
caution  for  violent  profits.  Bemits  the  cause,  eta,  and  reserves  all  questions 
of  expenses. 

Note, — ^This  case,  which  was  ably  argued,  involves  as  its  giU  a  question  of 
law  which  is  at  once  new  and  important.  The  question  is  whether  it  is 
competent  for  the  Court,  in  an  action  concluding  that  the  tenant  find  caution 
for  arrears  o(  rent,  and  for  prospective  rents,  and  on  failure  so  to  find  caution 
that  he  be  removed,  to  ordain  defenders  to  find  caution  for  violent  profita 
In  construing  the  interlocutors  of  the  S.  S.,  it  is  obvious  that  the  orders  to 
lodge  a  bond  of  caution  in  terms  of  the  A.  of  S.  import  a  bond  for  violent 
profits  as  set  forth  in  the  third  of  them.  From  these  interlocutors  when 
combined,  the  question  which  has  been  stated  emerges;  and  the  Sheriff  holds 
that  it  is  to  be  answered  in  the  affirmative. 

In  the  statute  of  1555,  cap.  39,  there  is  a  provision  that  if  in  the 
defences  an  allegation  be  made  and  proofs  become  neoessaryy  the  defender 
shall  not  be  heiurd  until  he  find  caution,  that  if  his  defence  be  not  sustained, 
he  shall  refund  to  the  pursuer  the  profits,  damage,  and  interest  whiph  the 
pursuer  or  others  have  sustained,  or  shall  happen  to  sustain  by  the  delay 
occasioned  by  the  defence.  These  profits  are  technically  c^led  violent 
profits.  For  nearly  two  centuries  after  this  statute  was  passed,  the  provision 
could  be  applicable  only  to  removings  on  the  issue  of  the  lease.  But  by 
the  Act  of  Sederunt  14th  Nov.,  1756,  the  state  of  law  assumed  a  different 
aspect  The  title  is,  "  Act  of  Sederunt  anent  removings;"  conformably  to 
which  all  of  the  several  grounds  of  removing  which  that  Act  embodies  are 
with  relation  to  the  madiineiy  necessarily  placed  in  pari  ccuik  No  dlBtino- 
tion  is  drawn  between  a  removing  at  the  end  of  the  lease  and  those 
removings  which  are  competent  during  the  currency.  The  inductive  causes 
set  forth  in  the  preamble  are  equally  comprehensive.  They  are,  that 
during  the  dependence  the  lands  may  be  deteriorated  by  the  defender,  and 
the  landlord's  security  for  his  rent  brought  into  danger.  By  the  fifth 
section  there  is  created  the  process  of  removing  which  is  operative  here. 
Where  a  tenant  shall  have  run  into  arrear  of  one  fullyear*8  rent|  the  heritor 
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mAy  raise  hia  action  before  the  Judge  Ordinary,  who  is  empowered  and 
reqaired  to  ordain  the  tenant  to  find  caution  for  the  arrears  and  for  pay- 
ment of  the  rent  for  the  five  crops  following,  and  on  failure  to  decern  him 
gnmmariiy  to  remove  and  to  eject  him  in  the  same  manner  as  if  the  tack 
were  determined,  and  he  had  been  legally  warned  in  terms  of  the  statute. 
When  such  an  action  shall  be  raised  there  exists  the  same  reason  for 
rendering  the  landlord  secure  by  obliging  the  tenant  to  find  caution  for 
profits,  damage,  and  interest,  or,  in  technical  language,  for  violent  *'  profits,*' 
&8  exists  when  the  action  is  brought  on  the  termination  of  the  lease.  In 
the  former  case  undue  protraction  by  the  tenant  is  as  probable  as  in  the 
latter,  and  would  be  nearly  as  pernicious.  A  tenant  who  has  fallen  into 
onrear  for  a  year  is  possessing  without  paying  rent,  and  it  is  his  interest  to 
prolong  that  favourable  position  by  prolonging  the  litigation  while  «r  converso 
the  landlord  is  sustaining  serious  injury  by  drawing  no  rent  for  his  lands. 
There  may  be  indeed  a  technical  difference  between  the  two  cases,  but  there 
is  no  substantial  difference.  In  this  latter  case  the  lease  having  come  to  an 
end,  the  tenant  has  ceased  to  have  a  title.  In  the  former,  while  his  title 
technically  sabsists,'  he  has  practically  deprived  it  of  its  essence,  by  possess- 
ing without  payment  of  rent,  which  forms  the  most  important  stipulation 
which  the  lease  embodies. 

The  A.  of  S.,  indeed,  makes  no  mention  of  violent  profits,  nor  embodies 
any  words  which  can  be  so  construed,  but  according  to  the  rules  of  statutory 
construction  the  legislature  must  be  held  to  have  imported,  by  necessary 
implication  into  the  newly  created  actions  of  removing,  the  machinery  which 
was  deemed  indispensable  for  the  equitable  working  of  the  original  statute. 
There  can  be  no  question  that  where  an  action  is  bronght  on  the  A.  of  S. 
for  warrant  at  the  end  of  the  lease,  caution  for  violent  profits  must  be 
found  although  no  mention  of  them  be  made,  and  the  same  necessary  im- 
plication pervades  the  subsequent  enactments  creating  removings  during  the 
currency.  It  had  therefore  not  been  deemed  necessary  by  the  court  to  insert 
BQch  a  provision,  but  where  they  are  dealing  with  advocations  and  suspensions 
of  removings,  they  enact  that  caution  shall  be  found  for  damages  and 
expenses,  and  on  failure  that  the  bill  shall  be  refused.  This  applies  to  the 
procedure  in  the  Court  of  Session,  the  same  measure  of  protection  to  the 
landlord  which  caution  for  violent  profits  involves  in  the  Sheriff  Courts. 
There  is  no  distinction  made  between  the  different  kinds  of  removings,  to 
all  of  which  therefore  the  rule  applies. 

For  nearly  a  century  the  rule  of  obliging  the  tenant  to  find  caution  for 
violent  profits  has  prevailed  in  the  Sheriff  Courts,  and  though  it  is  not 
practicable  to  trace  its  application  to  all  descriptions  of  removing,  yet 
nothing  to  the  contrary  having  been  founds  it  may  well  be  deemed,  from  its 
just  and  advisable  operation,  that  it  was  enforced  indiscriminately.  In  the 
A.  of  S.  July  10,  1839,  s.  34,  there  is  the  enactment  that  in  actions  of 
removing,  and  in  summary  applications  for  ejection,  the  defender  shall 
come  prepared  with  a  cautioner  for  violent  profits  at  giving  in  his  defences 
or  answers,  unless  he  instantly  verify  a  defence  excluding  the  action.  This 
A  of  S.  was  by  direction  of  the  Court  of  Session  prepared  by  the  Sheriffs 
acting  as  a  body,  and  was  subsequently  authorised  by  the  Supreme  Court. 
The  practice  of  these  Courts  must  thus  have  been  under  the  view  of  the 
Sheriffs  when  the  provision  dted  was  framed.  The  words  are  "  in  actions 
of  removing,'*  and  by  this  generality  the  obligation  on  the  defender  to  give 
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a  bond  of  caution  for  violent  profits  extends  without  distinction  or  limitatioa 
throughout  the  scries  of  actions  of  removing,  and  by  no  construction  can 
the  words  be  restricted  to  those  actions  which  emerge  on  the  termination  of 
the  lease. 

There  are  doubtless  two  decisions  which  create  difficulty,  although  they 
certainly  do  not  subvert  the  doctrine,  and  the  consequent  rule  which  hu 
now  been  stated. 

The  former  is  Cossar  v.  Home^  Feb.  8, 1847.  This  is  a  case  with  which 
it  is  very  difficult  to  deal,  as  some  strange  misconception  has  arisen  r^arding 
it.  According  to  the  marginal  abstract  in  the  Coi;rt  of  Session  reports, 
it  decided  that  in  an  action  of  removing  on  the  ground  of  the  tenant  having 
deserted  the  farm,  the  tenant  is  not  entitled  to  give  in  defences,  other  than 
a  defence  excluding  the  action  instantly  verified,  unless  he  come  prepared 
with  a  cautioner  for  violent  profits.  The  S.  S.  had  appointed  the  defenders 
to  find  caution,  in  terms  of  two  of  the  conclusions  of  the  summons,  viz., 
first,  for  certain  arrears  of  rent;  and  second,  for  payment  of  prospectivo  rents 
for  a  certain  amount  before  allowing  the  defences  to  be  seen.  But  there  is 
no  mention  made  of  caution  for  violent  profits,  and  as  the  tenant  did  not 
find  tlie  caution  directed,  a  decree  of  removing  was  pronounced.  Defender 
raised  a  suspension  of  a  threatened  charge  on  that  decree,  without  offering 
caution  or  consignation,  and  the  note  of  suspension  was  refused  by  the  Lord 
Ordinary.  On  review,  the  court  remitted  to  the  Lord  Ordinaiy  to  refuse 
the  note,  because  they  held  that  enough  had  been  admitted  by  the  tenant,  as 
to  abandonment,  to  warrant  the  action.  In  the  argument  for  the  respondent, 
the  section  of  the  A.  of  S.  1839,  relative  to  the  caution  for  violent  profits, 
was  relied  on.  But  the  legal  results  of  that  A.  of  S.  do  not  appear  to  have 
entered  into  the  ratUmts  decidendi  While  the  statement  in  the  marginal 
abstract  must  be  deemed  erroneous,  the  decision  does  not  embody  doctrine 
that  caution  for  violent  profits  is  not  exigible  in  the  case  where  the  action 
is  raised  on  the  ground  of  arrear.  The  same  observation  applies  to  the 
marginal  abstract  in  tlie  Jurist^  which,  while  it  materially  differs  from  the 
other  report,  contains  no  matter  which  limits  the  operation  of  caution  for 
violent  profits  to  an  action  of  removing  at  the  termination  of  the  leaae. 

In  the  latter  case,  that  of  Mackenzie  v.  Mackenziey  20th  Aug.,  1849,  the 
question  was  whether  a  tenant  could  be  compelled  to  find  caution  for  arrears 
and  future  rents  in  terms  of  the  A.  of  S.,  1756.  The  Sheriff  made  an 
order  on  the  tenant  to  find  the  caution  prayed  for.  The  tenant  advocated 
ob  oontingerUiam  of  an  action  of  damages  which  he  had  previously  raised. 
The  Lord  Ordinary,  before  further  procedure,  of  new  ordered  the  tenant  to 
find  caution  in  terms  of  the  A.  of  S.  The  Court  altered,  and  held  that  in 
the  circumstances  it  was  not  imperative  on  the  tenant  to  find  caution  be- 
fore his  defences  were  examined.  The  case  was  one  involved  in  special 
matter,  which  weighed  much  with  the  Court.  So  far  there  was  no  matter 
which  can  affect  the  present  case,  but  it  was  said  by  Lord  Mackensie, 
senior,  that  the  order  of  the  Lord  Ordinary  was  pronounced  without  any 
investigation,  and  resembled  a  Sheriff  Court  order  to  find  caution  for  violent 
profits.  "  But  this  is  not  a  case  of  violent  profits.  The  lease  is  not  yet 
expired,  and  the  landlord  does  not  seem  to  incur  so  much  danger  as  if  it 
had;"  and  again,  "  We  do  not  wish  to  disturb  any  of  the  rules  laid  down 
as  to  caution  for  violent  profits.    This  is  not  a  case  of  violent  profits  at  all.** 

There  is  doubtless  involved  in  these  dicta  a  strong  indication  that  caution 
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for  violent  profits  is  exigible  only  in  the  case  of  expiration  of  the  lease. 
Bntf  Jinif  it  must  be  kept  in  view  that  while  the  interlocutor  of  the  Lord 
Ordinary  might  resemble  an  order  for  violent  profits,  it  was  not  one,  so 
that  the  question  was  not  raised,  and  consequently  the  dictum  must  be  held 
to  be  obiter,  Seoondly^  giving  to  the  dictum  the  weight  to  which  the 
opinion  of  so  able  and  learned  a  Judge  is  entitled,  it  cannot  be  held  to  settle 
the  law.  With  all  deference,  the  Sheriff  ciinnot  acquiesce  in  the  dictum, 
and  the  case  now  under  consideration  cannot  be  dealt  with  as  a  precedent. 
It  leaves  the  question  of  law  open,  so  to  be  dealt  with  by  every  Judge  as 
he  shall  deem  just  and  advisable. 

In  both  of  these  cases  there  seems  to  have  been  a  certain  amount  of  con- 
fusion between  caution  for  violent  profits  and  caution  for  arrears.  This 
renders  both  unsatisfactory,  and  it  were  well  that  the  earliest  opportunity 
for  settling  the  law  should  be  made  available. 

The  Sheriff  deems  that  the  only  question  which  hitherto  has  emerged  in 
the  present  case  is  the  preliminary  one,  whether  the  defender  is  bound  to 
find  caution  for  violent  profita  The  question  whether  he  shall  be  ordained 
to  find  caution  for  arrears,  and  for  the  rents  for  the  next  fivo  years,  forms 
the  merits  of  the  case,  which  are  to  be  discussed  when  the  bond  of  caution 
for  violent  profits  shall  have  been  lodged  along  with  the  defences.  The 
Sheriff  had  no  hesitation  in  recalling  the  interlocutor  ordaining  him  to  find 
caatioD  for  arrears  and  prospective  rents,  as  he  deems  that  the  defender  is 
entitled  to  have  that  question  discussed,  while  the  interests  of  the  landlord 
are  protected  by  the  bond  of  caution  lodged. 

Act — Babtie, Alt — M^Arthur, 

PERTH  S.D.  COURT.— Sheriff  Baeclay^  LL.D. 

Mitchell  v.  Campbell. 

Matter  and  Servant — Artizan — Claim  for  Wages  during  absence  from 
Suknesa, — ^The  nature  of  this  case  appears  from  the  following  notes  of  the 
S.S.'s  judgment: — ^This  claim  is  thus  set  forth  in  the  summons — "  To  three 
weeks'  wages,  from  8th  Feb.  to  2d  March,  1868,  @  26s,— £3  188."  The 
pnrsaer  was  at  first  engaged'  as  an  operative  dyer  to  defr.  for  six  montlis, 
at  268  each  week,  payable  weekly.  After  the  first  she  months,  a  now  en- 
gagement was  made  on  the  same  terms,  either  expressly,  or  by  tacit 
relocation.  On  8th  Feb.  last,  pursuer  alleged  that  he  became  sick,  and  was 
absent  from  work  for  three  weeks,  the  wages  for  which  are  the  subject  of 
this  claim.  It  does  not  appear  that  the  pursuer^s  sickness  was  the  conse- 
quence of  any  accident  or  circumstance  in  the  course  of  his  service  to  defr. 
Pursuer  offered  a  substitute,  whom  defr.  refused  to  accept,  because  he 
deemed  him  not  qualified  for  the  work,  and  pursuer  himself  engaged  and 
paid  for  a  substitute  during  the  three  weeks  of  pursuer's  absence.  Defr. 
did  not  ask  his  wages  during  the  currency  of  the  three  weeks.  At  the 
expiry  thereof  he  returned,  and  remained  five  weeks,  when  the  second  term 
of  six  months  having  expired,  no  new  engagement  was  made,  and  pursuer 
left  He  then  for  the  first  time  claimed  wages  for  the  three  weeks  during 
which  he  was  absent,  on  the  ground  that,  being  a  six  months*  servant,  his 
wages  continued  payable  during  the  period  of  absence  from  sickness. 

The  issue  involves  two  questions  in  law — first,  whether  an  operative  en- 
gaged for  a  term  of  months,  but  whose  wages  are  payable  weekly  or  fort- 
nightly, and  who  has  not  board  wages,  and  does  not  form  a  part  of  the 
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master's  domestic  or  regular  business  establishment^  is  entitled  to  have 
wages  for  a  period  of  absence  from  work  arising  from  sickness,  whether  the 
result  of  accident,  or  otherwise  occurring  in  the  course  of  his  service; 
second,  if  the  first  question  be  answered  for  the  servant  in  the  affirmative, 
whether  there  are  special  circumstances  in  the  present  case  to  withdraw  it 
from  the  general  rule. 

The  first  question  is  not  free  from  difficulty,  and  is  by  no  means  defi- 
nitely settled  by  authority.  There  does  appear  some  semblance  of  authority 
in  law,  and  some  grounds  in  equity,  for  allowing  the  wages  during  a  period 
of  sickness  in  the  case  of  a  domestic  servant.  Such  a  servant  forms  one  of 
the  master's  household.  Where  he  or  she  falls  sick,  there  is  the  oppor- 
tunity of  discovering  whether  the  sickness  be  real  or  pretended,  and  to 
watch  its  progress  and  proper  treatment.  Unless  in  cases  of  contagions 
disease,  perhaps,  the  master  may  object  to  the  servant  leaving  the  house, 
and  may  exact  from  him  whatever  amount  of  service,  however  trivial,  he  is 
from  time  to  time  capable  of  rendering.  A  farm  servant,  incapable  of  hard 
work,  might  be  usefully  employed  in  uprooting  weeds,  or  driving  birds  from 
the  crops.  But  all  this  is  reversed  where  the  servant  lodges  beyond  the 
master*s  house  or  establishment.  In  such  circumstances,  there  exists  no 
means  of  check  or  surveillance  over  the  servant,  and  there  is  every  oppor- 
tunity afforded  to  fraud  and  device.  Where  the  servant  is  assured  of  his 
full  wages  without  any  compensating  work,  there  exists  eveiy  temptation 
to  feign  sickness,  and  to  protract  convalescence. 

In  the  case  of  a  manager  or  clerk,  forming  a  member  of  a  mercantile 
establishment,  and  engaged  for  a  term  such  as  a  year,  or  six  months,  at  a 
fixed  salary  for  the  whole  term,  payable  at  the  close,  or  at  long,  and,  it  may 
be,  indefinite  periods,  there  may  be  some  reason  for  placing  such  in  the  same 
class.  But  there  is  awanting  all  ground  for  dealing  thus  with  mechanics 
and  workmen  engaged  for  a  term,  but  payable  in  stated  weekly  or  fort- 
nightly wages,  or  by  piece-work.  There  does  not  appear  sufficient  ground 
for  distinguishing  such  a  servant  from  one  engaged  from  week  to  week. 

Mr  Erskine,  III.,  3,  16,  briefly  lays  it  down  that  a  workman  or  servant 
who  is  hired  to  a  precise  day  or  term,  is  entitled  to  his  full  wages,  though 
he  should  by  sickness  or  other  accident  be  disabled  from  his  service  for  a 
part  o£  that  time.  At  the  time  Erskine  wrote,  servants  were  chiefly  of  the 
agricultural  class.  The  manufacturing  interests  of  the  country  were  not 
much  developed,  and  few  operatives  were  engaged  for  longer  periods  than 
by  the  week  or  month. 

The  broad  doctrine  of  Mr  Erskine,  that  a  servant  is  entitled  to  his  full 
.wages  though  absent  from  his  service  for  an  indefinite  time  by  reason  of 
sickness,  has  been  greatly  modified  by  all  subsequent  writers  on  this  branch 
of  the  law.  The  first,  and  indeed  the  only,  direct  decision  on  the  point  is 
White  V.  BaUlie,  in  1794,  M.  10147.  A  farm  servant,  engaged  for  a  year, 
was  prevented  by  sickness  from  working  during  eleven  weeks.  It  is 
assumed  he  remained  on  the  farm,  and  it  is  especially  mentioned  '*no  oUur 
servant  tvas  hired  to  do  his  work  during  his  absence^  The  Sheriff  decided 
for  the  servant.  In  a  suspension  the  master  offered  to  prove  the  practice 
to  make  deduction  from  wages  proportionate  to  the  time  of  absence;  and 
he  referred  to  a  decision  given  at  Perth  Circuit,  where  deduction  was  allowed 
of  a  quarter  of  a  yearns  wages.  The  Court,  by  a  majority,  decided  for  the 
servant.    But  it  is  very  important  to  notice  that  one  Judge  desired  to  have 
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tha  pneiiee  and  understanding  of  farmers  ascertained.  Bat  the  Court, 
'^without  laying  down  any  general  rule  on  the  subject,  considered  the  .cir- 
comstances  of  the  case  sufficiently  warranted  the  full  wages;"  '4t  was 
thought  a  strange  circumstance  that  the  master  did  not  find  it  necessary  to 
hire  another  in  the  place  of  the  servant  during  his  illness.**  The  only  other 
case,  in  1813,  is  McLean  v.  Fyfe.  The  S.S.  has  never  been  able,  from  the 
report  in  the  Faculty  collection,  to  discover  its  bearing  on  the  precise  ques- 
tion of  deduction.  The  sole  issue  was  whether  a  gardener  had  been  engaged 
for  a  second  year,  or  had  received  due  notice  to  quit  at  the  end  of  the  first 
year.  The  matter  of  deduction  only  came  in  incidentally,  it  being  alleged 
that  a  few  days  during  which  the  servant  remained  after  the  lapse  of  the 
first  year,  was  to  make  up  for  time  of  absence  arising  from  sickness.  One 
of  the  Judges  observed,  "it  was  shameful  in  any  master  to  ask  deduction 
for  SQch  absence."  Professor  Bell,  Frin.  180,  mentions  the  law  as  fixed  on  the 
nngle  case  of  White.  But  it  is  worthy  of  notice  that  his  reference  is  made 
under  the  division  of  his  work  of  ^^damestk  servants,'*  and  no  repetition  of 
the  doctrine  is  made  under  the  next  following  section,  which  treats  of 
"  icorkmen  or  artiza^is** 

Mr  Tait — Justice  of  Peace,  p.  4G1 — cites  the  case  of  White  as  applicable 
to  a  servant  of  a  farmer  hired  for  a  year,  and  he  very  sensibly  adds,  that 
"t^  eau  was  deeided-on  its  own  circumstances,  and  is  not  understood  to  have 
fxed  a  ruUJ**  He  refers  to  Erskine,  and  the  opinion  expressed  in  McLean, 
and  states  the  rule  as  founded  *'  on  the  ground  probably  that  servants, 
particularly  menial  servants,  are  not  hired  to  -do  particular  quantities  of 
work,  but  to  render  general  respect  and  submission,  and  to  mcdce  a  general 
exertion  in  their  departments,  and  that  therefore  masters  must  be  satisfied 
with  the  best  they  can  do  in  existing  circumstances." 

Sheiiff  Fraser,  in  his  Domestic  Relations,  voL  ii.,  p.  399,  states  the  law 
as  still  unsettled.  He  cites  the  case  of  White,  remarking,  "that  it  is 
regarded  as  having  been  decided  on  specialties;"  and  he  sums  up  the  law 
by  the  statement,  that  "  with  regard  to  workmen  in  trades  not  residing  in 
the  master^s  household,  and  earning  weekly  wages,  it  does  not  appear  that 
they  have  any  claim  against  the  master  if  they  have  been  disabled  by  sick- 
ness from  discharging  duty.  The  rules  obviously  apply  only  to  persons 
engaged  to  serve  for  a  period  of  time  of  some  duration,  such  as  domestic 
servants,  clerks,  governesses,  and  not  to  servants  who  may  be  dismissed  at 
a  moment's  warning."  He,  however,  adds,  "  If  mechanics  or  artizans 
should  be  engaged  for  a  lengthened  period,  there  seems  to  be  no  principle 
of  law  that  would  exclude  them  from  demanding  wages  during  sickness,  in 
the  same  manner  as  domestic  servants.'' 

On  the  whole,  the  S.  S.  has  reached  the  conclusions, /r<<,  that  there  is, 
under  the  case  of  WhUe,  which  has  been  generally  followed  in  practice, 
good  ground  for  allowing  wages  fi)r  a  reasonable  length  of  absence,  arising 
from  sickness,  in  the  case  of  a  domestic  servant,  or  a  farm  servant  residing 
ou  the  farm,  or  perhaps  to  a  manager  or  clerk  engaged  for  a  term  on  a 
fixed  salary.  On  the  other  hand,  there  exists  no  authority  whatever  for 
allowing  such  claim  in  the  case  of  a  workman  or  operative  engaged  from 
week  to  week.  If  so,  it  is  not  easy  to  perceive  why  a  different  rule  should 
exist  where  the  workman  or  operative  is  engaged  for  a  term  of  weeks,  but 
his  wages  reckoned  and  payable  weekly.  The  only  difierence  is  that,  in 
the  latter  case,  each  party  can  insist  on  the  engagement  being  carried  ou 
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for  a  series  of  weeks,  so  long  as  the  parties  are  capable  of  falfilling  its 
duties.  Bat  the  sickness  of  the  servant  for  any  considerable  length  of  time 
shonld  rather  be  held  to  terminate  the  engagement  than  create  a  sospenaion 
of  its  currency,  to  be  renewed  on  the  servants  return  to  health,  and  war- 
rant his  demand  for  his  weekly  wages  during  the  time  he  rendered 
no  corresponding  service.  It  may  be  that,  even  with  a  faithfal 
servant  engaged  on  weekly  wages,  there  may  be  claims  on  the 
sympathy  of  his  master,  but  all  sound  policy  appears  against  confer- 
ring on  such  a  servant  a  legal  claim,  to  recognise  which  might  lead 
to  much,  abuse.  But,  secondly,  supposing  that  the  law  authoritatively 
conferred  the  right  on  a  servant  engaged  fo^  a  term  of  weeks,  but  payable 
by  weekly  wages,  the  same  claim  for  absent  time  as  may  be  the  right  of  a 
domestic  or  farm  servant,  there  exists  special  facts  in  this  case 
which  would  exclude  the  claim  of  the  present  pursuer.  First,  he  ought  to 
have  made  his  claim  for  wages  at  the  end  of  each  successive  week,  or  at 
least  at  the  close  of  the  three  weeks  of  absence.  Had  he  done  so,  the 
master  would  have  been  put  on  his  guard,  and  made  inquiries  as  to  the 
state  of  the  servant's  health  and  conduct  during  his  absence  from  work. 
Second,  there  is  here  the  presence  of  the  fact,  the  absence  of  which  was 
made  the  element  of  the  judgment  in  White's  case.  Here  a  substitute  was 
put  in  the  place  of  the  servant  and  paid  for,  hence  the  master  would  he 
called  on  to  pay  two  servants  for  the  work  of  one. 
Absolvitor. 

Act—WTiyte. Alt-^M'Leisk 

PERTH  S.D.  COURT.  —  Sheriff  BARCLA.Y,  LL.D. 

Pebth  Pabochial  Boabd  v.  Thomson. — AprU  24. 

Goveimment  Property — Official  residences — Poor  Bates  and  Municipal 
Taxes — Poor — Assessment — Crown — Public  Purposes, — ^Action  brought  to 
try  the  question  of  the  liability  of  the  governor  and  other  officials  of  the 
General  Prison  at  Perth  for  poor-rates,  on  the  annual  value  of  the  residences 
occupied  by  them  within  the  precincts  of  the  prison.  The  following  are 
notes  of  the  S.  S.'s  judgment: — ^The  S.  S.  had  recently  the  matter  very  fully 
discussed  in  the  cases  at  the  instance  of  the  Parochial  Board  against  the 
Magistrates  and  the  Teachers  of  the  Seminaries  and  of  the  National  Schools; 
and  again  in  the  still  more  recent  and  even  more  analogous  case,  at  the 
same  instance,  against  the  Commissioners  of  Supply  for  the  County  of  Perth, 
where  the  liability  of  the  County  Buildings  for  poor's  rates  was  raised  and 
decided.  All  these  cases  are  reported  in  the  Poor  Law  Magazine.  He  has 
once  more  patiently  examined  the  authorities,  with  more  recent  decisions, 
and  has  reached  the  conclusion  that  defr.  is  tmI  liable  in  poor*s  rates  in 
respect  of  his  possession  of  a  dwelling  house  officially  assigned  to  him  within 
the  General  Prison  at  Perth.  The  S.  S.  will  not  again  cite  the  cases,  bat 
\?ill  merely  state  their  general  import.  The  case  which  chiefly  rules  the 
present  is  Regina  v.  Sheplierd,  The  house  in  which  defr.  resides  is  a 
portion  of  the  Crown  property^  wholly  under  the  management  of  the  Home 
Secretary  of  State  and  other  Government  officials.  Defr.  possesses  the 
house  as  the  appointed  servant  of  ike  Crown,  and  it  is  obligatory  on  him  to 
reside  in  that  house  as  essential  to  the  exercise  of  his  service  to  the  Crown, 
and  he  is  precluded  from  private  practice.     If  residence  was  not  made  a 
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neceMity,  defr.  might  beeome  a  lodger  in  the  vicinitj,  and  be  exempt  from 
all  rating;  or  if  he  or  other  oflScials  required  a  separate  dwelling,  they  might 
have  the  choice  of  the  size  and  consequent  rent  of  the  house,  and  of  such 
adjacent  parish  as  had  the  least  amount  of  local  taxation,  but  here  they  have 
no  option.  This  is  the  salient  point  If  it  were  that  defr.  did  or  could 
reside  outwith  the  precincts  of  the  prison,  and  possessed  the  house  within 
merely  as  being  more  convefiient  for  himself,  or  if  he  paid  rent  for  that 
house,  or  could  at  any  time  obtain  rent  for  it,  then  the  possession 
would  certainly  no  longer  be  official,  but  would  create  a  beneficial  and 
personal  interest  in  himseli^  which  would  justly  subject  him  to  local  taxa- 
tion—such was  the  case  of  Reg  ▼.  St  Paul's,  Bedford,  21  L.  J.,  M.  C.  228. 

It  was  argued  that  poor  rates  were  of  the  nature  of  a  personal  tax.  This 
is  not  strictly  true.  They  are  not  of  the  nature  of  a  poll  tax,  such  as  was 
the  statute  labour  rates  before  their  conversion.  It  is  personal  only  when 
assessed  in  connection  with  heritage  beneficially  owned  or  occupied.  So, 
too,  even  when  poor  rates  were  levied  on  means  and  substance,  the  tax  was 
80  far  personal,  but  not  unless  the  person  had  means  and  substance  whereon 
to  be  assessed. 

The  Crown,  as  owners  of  property,  can  never  be  assessed  for  local  rates 
unless  with  the  royal  consent  expressly  given,  and  not  merely  implied  in 
the  assessing  statute.  It  is  a  part  of  the  royal  prerogative  which  cannot  be 
destroyed  or  diminished  by  mere  inference.  The  occupiers  of  such  pro- 
perty may,  however,  be  reached  where  they  are  tenants  of  the  Crown,  or  where 
they  occupy  Crown  property  Jkneflcially,  and  not  of  necessity.  Where  their 
possession  is  in  the  character  of  servants,  and  not  tenants  of  the  Crown, 
and  strictly  necessary  for  the  due  performance  of  their  service,  then  they 
can  be  as  little  liable  as  the  Crown  as  proprietor.  If  so  made  liable  for 
snch  rates  solely  because  of  the  necessary  occupation  of  the  Crown  property, 
it  is  dear  that  to  the  same  extent  the  Crown  would  require  to  increase 
the  pay  of  their  servants,  and  thus  ultimately  the  tax  would  fall  upon  the 
Crown.  In  short,  the  occupancy  by  the  servants  of  the  Crown  is,  in  fact, 
a  Crown  occupancy. 

It  ought  to  add  to  the  weight  of  this  decision,  and  that  in  another  case 
on  the  roll  of  the  same  day,  that  this  opinion  is  fully  concurred  in  by  Sheriff 
Uothrie  Smith,  an  undoubted  authority  peculiarly  on  this  branch  of  the  law. 

AcL--H,  Gordon. Alt — J,  Kippen, 

PERTH    S.D.    COXJET.— Sheriff  Barclay,  LLD. 
Parochial  Board  of  Perth  v.  Jameson. 

Poor  Sates — Procurator  FiscaVs  Chambers* — ^Action  for  poor  rates  for  the 
chambers  in  County  Buildings,  occupied  by  the  Procurator  Fiscal  of  the 
county.  The  notes  of  the  S.S.,  in  giving  judgment,  show  the  nature  of  the 
casa 

"This  summons  claims  four  pounds  sterling,  being  the  poor  rates 
doe  by  defr.  for  an  office  and  premises  in  South  Street,  used  by  him 
<waw/ici^and  as  P.  F.  of  the  County,  from  15th  May,  1867,  to  15th 
May,  1868,  and  payable  on  8th  November,  1867. 

The  only  distinction  (see  previous  case)  between  the  Fiscal  and  the 
Sargeon  of  the  General  Prison  are,  First,  The  Fiscal  holds  his  appointment, 
not  immediately  from  the  Crown,  but  under  the  Queen's  Sheriff.     He  is, 
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however,  immediately  in  connection  with  the  Lord  Advocate,  whose  local 
representative  he  may  be  said  to  be.  His  salary,  too,  is  paid  directly  from 
the  pablic  exchequer.  Second,  The  chambers  in  respect  of  which  he  is  now 
assessed  are  not,  like  the  General  Prison,  Crown  property,  bnt  are  vested 
in  the  Commissioners  of  Supply  for  the  county ;  but  the  expense  of  the 
erection  of  the  building,  and  its  furnishings,  were  defrayed,  one  half  by  the 
national  exchequer,  and  the  other  half  by  the  county  and  burgh;  and  the 
cost  of  the  future  maintenance  and  management  of  the  building  is  wholly 
placed  on  the  exchequer.  Third,  The  Fiscal  is  not,  like  the  Prison  Medical 
Officer,  prevented  from  private  professional  practice ;  bnt  then  for  that 
department  he  has  separate  chambers,  for  which  he  is  separately  assessed. 
The  point  in  which  his  case  is  identioil  with  the  Prison  Suigeon  is  that  it 
is  not  optional  to  him,  but  he  is  obliged  to  occupy  the  official  chambers  set 
apart  for  him  under  the  force  of  statute,  so  as  always  to  be  at  the  caU  of 
the  public  and  within  reach  of  the  Court  House.  He  pays  no  rent  for  the 
public  offices,  and  he  could  not  let  them  to  others,  or  openly  apply  them  to 
any  other  purposes  than  for  the  public  service;  and  therefore  he  derived  no 
personal  beneficial  interest  in  the  occupancy.  It  would  be  of  greater 
advantage  to  him  were  he  permitted,  as  was  formerly  the  case  in  P^th,  to 
carry  on  his  public  and  private  business  in  one  and  the  same  office,  covered 
by  one  assessment  No  doubt  it  is  alleged  in  the  summons,  and  was  stated  in 
the  discussion,  that  he  occasionally  uses  the  public  chambers  for  hia  private 
profession  as  a  solicitor.  But  it  was  admitted  that  he  had  separate  pro- 
fessional chambers  on  which  he  was  rated.  Therefore,  though  the  averment 
was  admitted  or  proved,  and  it  appeared  in  law,  he  is  exempt  from  the  rate 
80  far  as  the  chambers  are  necessary  and  used  for  the  service  of  the  Govern- 
ment; it  would  be  impossible  to  find  any  mode  of  making  a  division  of  the 
rate  between  the  public  and  individual  occupancy.  The  apartments  were 
allotted  under  the  superintendence  of  the  Crown  architect  and  the  sanction 
of  the  Secretary  of  State,  and  are  no  more  than  sufficient  for  the  public  service. 
The  S.  S.  is  aware  of  the  distinction  made  between  what  is  merely  puJtUc 
property  and  duties  and  what  is  strictly  Crown  or  National,  Under  the 
former,  public  docks  and  harbours,  even  though  not  remunerative,  have  been 
found  liable  to  taxation.  Under  the  latter  fall  all  National  establishments, 
though  not  Crown  property,  but  where  such  are  necessaiy  for  the  due  per* 
formance  of  State  executive,  such  as  police  stations,  courts  of  justice,  and 
prisons.  All  these  are  solely  devoted  to  State  or  national  purposes,  and 
never  can  be  diverted  into  sources  of  gain  either  to  individuals  or  corporate 
bodies.  The  public  officials  necessarily  residing  within  such  national 
establishments  are  as  much  exempt  from  local  taxation  as  the  buildings 
in  which  they  reside.  This  distinction  has  been  cliearly  made  in  recent 
cases.  Queen  v.  M*Cann,  18th  January,  1868,  3  L.  R,  Queen's 
Bench,  B.  Ul;  tlie  Queeti  v.  St  Martins,  13th  June,  1867,  2  Law 
Report,  Queen's  Bench,  B.  493;  Justices  of  Lancashire,  13th  November, 
1867,  3  Law  Report,  Queen's  Bench,  B.  14.  It  is  clear  that  the  Fiscal, 
as  a  public  officer  of  the  Crown,  and  obliged  to  possess  official  chambers 
solely  for  the  performance  of  public  duties,  is  not  assessable  in  local  rates, 
because  of  such  official  occupancy.  Absolvitor,  reserving  to  bring  new 
action  for  rates  applicable  to  such  rooms  (if  any)  as  may  be  used  by  defr.  for 
his  civH  business. 

Act. — H*  Gordon^-^^AU,  Jameson^ 
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Building  Society — Wiiidhvg  up. — A  permanent  building  society,  being 
in  difficolties  from  the  defalcations  of  a  secretary,  was  wound  up  by  order 
of  Court  By  the  rules  of  the  society  shares  might  be  taken  at  and  com- 
mence from  different  times,  but  the  ultimate  value  of  each  share  was  to  be 
£120,  and  members  were  to  pay  subscriptions  monthly  for  fourteen  years, 
or  till  all  shares  of  the  same  date  should  have  attained  the  value  of  £120. 
The  rules  provided  that  the  society*s  funds  should  belong  to  the  members 
in  proportion  to  the  time  they  had  been  subscribers,  and  that  at  the  end  of 
fonrteen  years  from  the  date  of  each  share,  or  when  the  accumulated 
subscriptions  and  interest  amounted  to  XI 20,  the  unadvanced  shareholders 
({.«.,  those  to  whom  no  advance  of  their  shares  had  been  made  on  mortgage), 
should  be  repaid  the  sum  of  £120  per  share.  At  the  winding  up,  the 
assets  were  insufficient  to  repay  in  full  the  unadvanced  shareholders  the 
amount  they  had  paid  on  their  shares.  Some  of  these  had  paid  up  the 
greater  part  of  their  sjiares,  others,  who  had  more  recently  become  share- 
holders, much  less.  A  call  had  been  made  by  the  official  liquidator  on  all 
shareholders  to  satisfy  the  claims  of  the  unadvanced  shareholders,  but  had 
been  already  discharged  as  to  the  advanced  shareholders: — Heldj  per  Wood, 
V.C,  that  the  order  must  also  be  discharged  as  to  the  unadvanced, share- 
holders, and  the  assets  distributed  among  the  unadvanced  shareholders, 
pro  rata,  under  the  rules,  in  proportion  to  the  time  for  which  they  had 
sabsctibed. — In  re  Doncaster  Permanent  Benefit  Building  Society.  Ex  parte 
U(/pper,  36  L.  J.  Ch.  871. 

Stoppaob  m  Transitu. — B,  in  Sweden,  agreed  to  sell  timber  to  L  and 
B,  to  be  delivered  "  franco  on  bard,  payable  by  buyer*s  acceptance  of  seller's 
drafts  at  six  months  from  date  of  bills  of  lading,  shipment  to  London,"  etc., 
the  seller  to  provide  ships  at  rates  not  exceeding  a  certain  sum.  Afterwards 
it  was  agreed  that  the  buyers  should  themselves  charter  a  ship  to  carry  the 
timber  to  Loudon,  which  they  did,  and  the  goods  were  put  on  board.  The 
bill  of  lading  named  the  seller  as  shipper,  and  the  goods  were  deliverable 
in  London  "to  order  or  assigns."  The  seller  endorsed  the  bill  of  lading 
blank,  and  delivered  it  to  buyers  in  exchange  for  their  acceptance,  who 
deposited  it  for  an  advance.  The  ship  was  obliged  to  put  into  Copenhagen, 
iKrhere,  the  buyers  having  stopped  payment  before  their  acceptance  became 
payable,  the  sellers  stopped  the  goods: — Held,  per  Wood,  V.C,  that  the 
transitus  was  not  ended  by  delivery  on  board  the  ship.  [Note:  Spalding 
V.  Buding,  6  Beav.  376,  15  L.  J.  Ch.  503;  Van  Gasteel  v.  Booker,  2  Ex. 
691, 18  L.  J.  £x.  9;  Bohilingh  v.  Ingliz,  3  East  381;  Schotsman  v.  Lan- 
coiter  and  York  Railtoay  Co.,  36  L.  J.  CL  361,  ante,  voL  xL,  p.  510.] — 
Bemdtlon  v.  Strang,  36  L.  J.  Ch.  878. 

Husband  and  Wife — Statute  of  Frauds — Signature, — The  mere  fact  of 
the  name  of  a  party  being  written  by  himself  in  the  body  of  a  memorandum 
of  agreement  will  not  of  itself  constitute  a  signature.  It  must  be  inserted 
in  such  a  manner  as  to  govern,  or  to  have  the  effect  of  authenticating  the 
whole  instrument  You  cannot,  by  words  of  reference,  bring  up  a  signature 
and  give  it  a  signification  and  effect  different  from  that  which  the  signature 
has  in  the  original  place  where  it  is  found. — Caton  v,  (7a(on,  H.  of  L,  36 
L  J.  Ch.  886. 


374  i:NGLisH  cAsts. 

Contributory — ^Iisrepresentation. — The  shareholders  in  a  company 
formed  under  the  Companies  Act  1862  are  liable,  on  the  winding-np  of 
such  company,  as  contributories  to  the  payment  of  creditors  of  the  conipany, 
although  they  may  have  been  induced  to  subscribe  for  or  to  purchase  the 
shares  they  hold  by  false  and  fraudulent  misrepresentations  in  the  prospectus 
or  in  the  memorandum  or  articles  of  association.  Aliter,  in  a  case  between 
the  company  and  a  shareholder  seeking  to  be  relieved  from  his  contract^  or 
where  the  company  is  suing  the  shareholder  for  calls.  The  certificate  of 
registration  is  conclusive  evidence  that  all  previous  requisites  to  r^istra^ 
tion  have  been  complied  with. — Beeae  River  Mining  Go,,  ex  parte  Smiih^  16 
L.  T.  Rep.  N.  S.  549,  36  L.  J.  Ch.  618,  and  mpra,  p.  120,  md  Ship's  ccue, 
2  De  G.  J.  and  S.  544,  questioned  and  commented  upon. 

Per  Lord  Chelmsford,  C. — These  are  appeals  from  orders  of  Malins,  V.C, 
refrising  to  remove  the  names  of  appts.  from  the  register  and  from  the  list 
of  contributories,  and  to  rectify  the  register  accordingly.  The  cases  are  of 
the  greatest  importance,  and  the  decision  of  this  House  upon  them  will 
determine  for  the  future  the  rights  and  liabilities  of  creditors  and  share- 
holders of  a  limited  liability  company  upon  its  winding-up  under  the  Com- 
panies Act  1862.  Appts.  dispute  their  liability  to  be  placed  on  the  list  of 
contributories,  on  the  ground  that  they  were  induced  to  take  shares  in  the 
company  by  ^dse  and  fraudulent  representations  made  by  the  directors  in 
a  prospectus  issued  by  them  on  its  formation;  that  consequently  their 
agreements  to  become  shareholders  in  the  company  are  not  binding  upon 
themj  and  that  they  never,  by  any  subsequent  act,  affirmed  them  or  acqui- 
esced in  their  validity.  Appt.  Oakes  was  an  original  allottee  of  his  shares; 
appt.  Peek  purchased  his  in  the  market,  either  from  an  allottee  or  from  a 
purchaser  from  an  allottee.  In  considering  the  case,  I  shall  look  at  it 
throughout  as  if  Oakes  was  the  only  appt,  because  if  he  fails  to  establish 
his  right  to  be  relieved  frx)m  liability.  Peek  cannot  possibly  succeed.  The 
prospectus  was  dated  12th  July,  1865.  Oakes  on  15th  July  applied  for  100 
shares,  but  25  only  were  allotted  to  him.  There  can  be  no  doubt  that 
Oakes  was  induced  by  the  prospectus  to  take  his  shares,  and  therefore  the 
first  question  to  be  considered  is,  whether,  as  he  alleges,  the  representations 
it  contained  were  false  and  fraudulent  After  considering  the  condition  of 
the  original  business  of  Overend,  Gumey  &  Co.,  and  the  circumstances  con- 
nected with  the  formation  of  the  limited  company,  I  entertain  no  doubt 
that  the  directors  were  honestly  of  opinion  that  if  they  could  procure  addi- 
tional capital,  and  carry  on  some  of  the  business  on  a  healthier  system,  the 
company  would  succeed;  but  as  the  experiment  was  to  be  made  with  other 
people's  money  as  well  as  with  their  own,  they  were  bound  to  frimish  to  others 
the  information  which  they  possessed  themselves,  and  to  enable  them  to 
form  a  competent  judgment  as  to  the  prudence  of  embarking  in  the  concern. 
If  this  could  not  be  done  without  ms^ing  it  impossible  to  form  the  com- 
pany, the  attempt  ought  never  to  have  been  made,  which  could  only  be 
successful  by  suppressing  &cts  material  to  be  known.  If  this  had  b^n  a 
case  between  Oakes  and  the  company,  in  which  he  sought  to  be  relieved 
from  his  contract,  as  in  Kiscli  v.  Venezuela  Railway  Co.,  36  L.  J.  Ch.  849, 
ante,  p.  320,  or  the  company  had  been  suing  him  for  calls,  as  in  the  Bwlch-y' 
Plvom  Lead  Mining  Co.  v.  Baynes,  36  L.  J.  Ex.  183,  he  would  have  suc- 
ceeded in  the  one  case,  and  the  company  would  have  failed  in  the  other,  on 
the  ground  correctly  laid  dowii  in  The  Western  Bank  of  Scotland  v.  Addie^ 
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May  20,  1867,  5  M*P.  H.  of  L.  80,  that  "where  a  person  has  been  drawn 
into  a  contract  to  purchase  shares  belonging  to  a  company  by  fraudulent 
misrepresentations  (and  I  would  here  add  by  fraudulent  concealment)  of  the 
directors,  and  the  directors  seek  to  enforce  that  contract,  or  the  person 
who  has  been  deceived  institutes  a  suit  against  the  company  to  rescind  the 
contract  on  the  ground  of  fraud,  the  purchaser  cannot  be  held  to  his  con- 
tract, because  a  company  cannot  retain  any  benefit  which  they  have  obtained 
through  the  fraud  of  their  agent"     On  the  part  of  the  shareholders  it  is 
contended  that  a  person  who  has  been  induced  by  fraud  to  enter  into  a 
contract  to  take  shares,  and  whose  name  is  afterwards  placed  upon  the 
register,  never  becomes  a  shareholder,  because  his  agreement,  being  obtained 
by  fraud,  is  of  no  validity.     In  support  of  this,  the  words  of  Lord  Cran- 
worth  in   Venemda  EcUlway  Co.  v.  Kisch,  were  cited — "  The  case  of  the 
respondent  is  that  he  never  was  a  member,  for  that  he  was  induced  to  take 
siuures  by  fraudulent  representations,  which  entitle  him  to  repudiate  and 
treat  as  null  all  which  he  was  induced  to  do."     My  noble  and  learned 
friend  never  meant  to  deny  the  distinction  between  void  and  voidable  con- 
tracts, or  to  say  that  an  agreement  obtained  by  fraud  is  no  agreement  at 
all    His  language  most  be  understood  in  its  application  to  the  case  before 
him,  in  which  the  respondent,  seeking  relief  from  the  contract  into  which 
he  had  been  drawn  by  fraud,  was  entitled,  if  he  chose  to  repudiate  it,  to 
treat  it  as  null,  and  to  say  that  he  never  was  a  member.     The  distinction 
between  void  and  voidable  contracts  will  be  found  very  necessary  to  be 
borne  in  mind  when  we  come  to  consider  the  words  of  the  Companies  Act 
1862,  upon  which  the  question  of  Oakes*  liability  will  ultimately  turn.     It 
is  a  settled  rule  of  law,  "  that  a  contract  induced  by  fr^ud  is  not  void,  but 
voidable  only  at  the  option  of  the  party  defrauded."     If  it  were  otherwise, 
there  would  be  an  end  of  the  question  in  this  case,  because  a  contract  void 
in  itself  can  have  no  valid  beginning,  and  Oakes  never  would  have  become 
a  shareholder  of  the  company.     Before  considering  the  provisions  of  the 
Companies  Act  1862,  it  will  be  necessary  to  advert  to  some  Of  the  previous 
Acts  in  pari  materia,  because  it  was  pressed  upon  us  that  the  decisions 
under  former  Acts  are  inapplicable  to  companies  with  limited  liability.     A 
distinction  between  the  Companies  Act  1862  and  former  Acts  was  snirgested 
by  Lord  Cairns  in  Reese  River  Mining  Company,  where  he  says,  "There  is 
with  regard  to  companies  established  under  the  Act  of  1862  no  contract 
whatever  between  a  creditor  and  a  shareholder  in  the  company.     The  con- 
tract IB  between  the  creditor  and  the  company,  and  when  the  Legislature 
introduced  the  principle  of  limited  liability  it  was  absolutely  necessary  to 
give  effect  to  that  principle  by  setting  up  the  company,  and  the  company 
alone,  as  that  with  which  creditors  or  third  persons  could  contract."    (After 
reviewing  the  18  and  19  Vict.,  c.  133,  19  and  20  Vict,  c.  47,  s.  61,  69, 
and  20  and  21  Vict.,  c.  77,  and  21  and  22  Vict.,  c.  60.)    These  acte  merely 
changed  the  remedy  :which  the  creditor  previously  possessed  of  issuing 
execution  against  the  shareholder  (which,  as  I  have  shown,  was  continued 
to  him  when  companies  with  limited  liability  were  first  established)  into  a 
right  to  obtain  satisfaction  of  his  debt  by  means  of  forced  contributions, 
either  by  compelling  a  winding-up  of  the  company,  or  by  becoming  a  party 
to  a  winding-up  already  ordered.    They  do  not  appear  to  have  changed  the 
right  of  the  creditor  on  the  one  hand  or  the  liability  of  the  shareholder  on 
the  oiher;  and  therefore  I  cannot  adopt  the  argument  for  appt,  that 
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the  cases  deckled  upon  the  Acts  prior  to  1856  must  bo  considerecl 
218  inapplicable.  Henderson  v,  T/ie  Royal  BnUsfi  Bank,  7  K  and  K  356, 
being  supported  by  such  a  weight  of  authority  in  subsequent  cases,  will 
materially  influence  my  opinion  upon  the  present  case,  unless  I  can  be 
satisfied  that  the  Companies  Act  1862  has  placed  a  shareholder  on  sudi  a 
different  footing  from  that  in  which  he  stood  at  the  time  of  that  dedmoQ, 
that  his  name  being  upon  the  register  when  the  order  for  winding  up  i» 
inade,  it  is  competent  to  him  to  defend  himself  against  his  prisnd  fade 
liability  to  contribute,  by  proving  that  he  was  induced  by  fraud  to  become 
a  shareholder.  There  are  very  few  sections  of  the  Act  which  it  will  be 
necessary  to  consider.  By  s.  18,  upon  the  registration  of  the  mem.  of 
association  and  articles,  the  register  shiSll  certify  that  the  company  is  incor- 
porated, and  in  the  case  of  a  limited  company  that  the  company  is  limited, 
the  subscribers  of  the  mem.,  together  wilji  such  other  persons  as  may  from 
time  to  time  become  members  of  the  company,  shall  thereupon  be  a  body 
corporate,  etc.,  but  with  such  liability  of  the  members  to  contribute  to  the 
assets  of  the  company  in  the  event  of  the  same  being  wound  up  as  is  here- 
inafter mentioned.  S.  38  is  here  referred  to,  which,  among  the  qualifications 
of  the  liabilities  of  contributories,  provides  that  in  a  company  limited  by 
shares,  no  contribution  shall  be  required  frt)m  any  member  exceeding  the 
amount  (if  any)  unpaid  on  the  shares  in  respect  of  which  he  is  liable  as  a 
present  or  past  member.  By  s.  23  every  person  who  has  agreed  to  become 
a  member  of  the  company  under  this  Act,  and  whose  name  is  entered  on 
the  register  of  members,  shall  be  deemed  to  be  a  member  of  the  company. 
And  by  s.  74  the  term  "  contributory"  shall  mean  every  person  liable  to 
contribute  to  the  assets  in  the  event  of  the  company  being  wound  up.  The 
result  of  these  provisions  is  that  a  contributory  is  a  person  who  has  agreed 
to  become  a  member  of  the  company,  and  whose  name  is  upon  the  register. 
Did  appt  then  agree  to  become  a  member?  His  counsel  say  that  a  person 
who  h  induced  by  fraud  to  enter  into  an  agreement  cannot  be  said  to  have 
agreed,  the  word  "  agreed"  meaning  having  entered  into  a  binding  agreement 
This  is  a  fsdlacy.  The  consent  of  the  wiU  which  constitutes  the  agreement 
is  one  thing,  the  motive  and  inducement  to  give  that  consent  is  another  and 
different  thing.  An  agreement  induced  by  fraud  is  certainly  in  one  sense 
not  binding,  as  it  is  entirely  at  the  option  of  the  person  defrauded  whether 
he  will  be  bound  by  it  or  not.  If  this  company  had  realized  the  expecta- 
tions held  out  by  the  prospectus,  appt  would  probably  have  retained  hm 
shares,  as  he  would  have  had  a  right  to  do.  When  the  order  for  winding 
up  found  him  with  the  shares  in  his  possession,  and  his  name  upon  the 
register,  the  agreement  was  a  subsisting  one.  How  could  it  then  be  said 
that  he  was  not  a  person  who  had  agreed  to  become  a  member?  To  hold 
otherwise  would  be  to  disregard  the  established  distinction  between  void  and 
voidable  contracts.  But  it  was  said  that  the  Companies  Act  1862  was  to 
be  regarded  merely  as  adjusting  the  rights  of  shareholders  tn^ae^  and  that 
as  the  liquidators  represented  the  company,  the  liability  of  appt  mnst  be 
determined  as  between  himself  and  the  company,  and  not  as  respects 
creditors,  with  whom  he  never  contracted.  It  is  true  there  was  no  contract 
between  the  creditor  and  the  shareholders,  and  the  creditor  probably  never 
thought  of  the  shareholders  in  his  dealings  with  the  company.  Bat  he 
must  be  taken  to  have  known  what  his  rights  were  under  the  Act  The 
liability  of  the  shareholders  is  not  under  a  contract  with  the  creditorsi  bat 
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is  a  statutable  liabilitj,  under  which  the  creditors  have  a  right  which  attaches 
on  the  shareholders  to  contribute  to  the  extent  of  their  shares  towards  payment 
of  the  company's  debts.  It  is  not  the  mere  fiict  of  the  name  appearing  upon 
the  register  which  makes  a  person  liable.  If  he  has  not  agreed  to  become  a 
member,  he  cannot  be  made  a  contributory.  This  was  the  ground  of  decision 
io  some  of  the  cases  cited.  As  Wood,  Y.C.,  said  in  Chi^pman  and  Barber^s, 
3  L  R.  Eq.  365,  "  if  the  mere  placing  upon  the  register,  rightly  or  wrongly, 
is  to  give  the  creditors  a  right  to  proceed  against  the  individual,  any 
one  of  us  now  in  this  court  might  find  himself  upon  the  register  of  some 
company,  and  liable  to  its  creditors  It  is  an  absurdity  to  say  that  I  am  to 
be  liable  because  directors  choose  to  put  me  down  upon  the  register 
as  a  shareholder."  The  want  of  consent  was  the  ground  on  which  Ship's 
case  was  decided.  After  referring  to  Ship's  case,  Webster's  case,  2  L. 
R.  Eq.  741,  and  Stewart's  case,  1  L.  R  Ch.  574,  35  L.  J.  Ch.  783, 
I  confess  these  decisions  are  not  at  all  satis&ctory  to  my  mind.  I  think 
that  persons  who  have  taken  shares  in  a  company  are  bound  to  make 
themselves  acquainted  with  the  mem.  of  association — ^the  basis  on  which 
the  company  is  established.  If  they  fidl  to  do  so,  and  the  objects  of  the 
company  are  extended  beyond  those  described  in  the  prospectus  (a  fact 
which  may  be  easily  ascertained),  the  persons  who  have  so  taken  shares  on 
the  £uth  of  the  prospectus  ought  to  be  held  to  be  bound  by  acquiescence. 
In  Ship's  case  the  Judges  partly  proceeded  on  the  oath  of  the  party  that  he 
never  had  notice  of  the  extension  of  the  objects  of  the  company.  However 
trae  this  may  be,  it  depends  entirely  upon  the  parties'  own  assertion,  and 
the  answer  to  it  is,  yon  might  have  made  yourself  acquainted  with  proceed- 
ings of  the  company,  and  ought  to  have  done  so.  Accordingly  Lawrence's 
case  (2  L  R  Ch.  App.  412),  Kincaid's  case  (ib.  426),  and  Wilkinson's  case, 
w  re  Madrid  Bank  (ib.  536),  in  which  last  it  was  held  that  persons  were 
bound,  within  a  reasonable  time  after  allotment  of  shares,  to  inform  them- 
selves of  the  nature  of  the  documents  of  title  under  which  they  and  the 
company  were  proceeding  to  carry  on  trade,  and  in  all  these  cases  the 
parties  were  retained  on  the  list  of  contributories.  In  a  still  later  case,  tx 
pentePeel,  m  re  Bamed's  Banking  Co.,  36  L.  J.  Ch.  757,  ante,  p.  190, 
Lord  Cairns  said:  "^It  is  the  bonnden  duty  of  a  person  to  ascertain  at  the 
earliest  practicable  moment  what  is  the  charter  or  title  deed  under  which 
the  company  in  which  he  has  agreed  to  become  a  shareholder  is  carrying 
on  business.  I  think  he  ought  to  be  held  bound  to  look  to  the  memoran- 
dam  and  articles  of  association  before  he  applies  for  shares.  But  even  when 
the  memorandum  and  articles  of  association  are  not  in  existence  at  the 
time,  I  think  at  the  very  latest  when  he  receives  his  allotment  of  shares  he 
ong^t  to  satisfy  himself  that  there  is  nothing  in  the  memorandum  or  articles 
of  asBodation  to  which  he  desires  to  make  any  objection."  This  appears  to 
me  to  lay  down  a  clear  and  precise  rule,  which  will  render  unnecessary  the 
consideiation  in  each  case  whether  a  reasonable  time  has  or  has  not'elapsed 
from  which  acquiescence  may  be  assumed,  a  question  which  has  occasioned 
some  variety,  and  apparent  if  not  actual  discrepancy  in  the  decisions.  These 
riewB,  thus  expressed  by  Lord  Cairns,  in  some  degree  apply  to  Reese  River 
Silver  Mining  Co.,  which  appears  to  me  not  to  have  been  well  decided  upon 
another  ground.  There  is  no  doubt  Smith  had  been  led  to  take  shares  in 
the  company  by  the  false  representations  of  the  flourishing  condition  of 
the  aiaes  contained  in  the  prospectus.    When  the  order  for  winding-up 
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was  made  his  name  was  on  the  register.  It  is  true  that  he  had  filed  his 
bill  against  the  company  to  be  relieved  of  his  shares;  bat  he  still  held  them, 
and  the  winding-up  order  found  him  in  the  condition  of  a  person  who  had 
agreed  to  become  a  member,  and  whose  name  was  on  the  register,  and  who 
therefore  exactly  answered  the  description  of  a  contributory  contained  in 
the  Companies  Act  1862.  In  the  conclusion  at  which  I  have  arrived  in 
this  case  I  rely  altogether  upon  the  words  of  the  Act.  I  do  not  take  into 
consideration  the  principle  which  has  governed  many  decisions,  as  to  which 
of  two  innocent  persons  is  to  suffer;  but  I  cannot  help  remarking  upon  the 
singular  state  of  things  which  would  result  from  relieving  appt  from 
liability.  The  same  right  of  relief  established  by  him  would  belong  to  all 
allottees  of  shares  who  bad  retained  them  in  their  possession;  and  in  the 
winding-up  of  this  company  the  only  contributories  would  be  the  directors 
and  those  unfortunate  shareholders  who  had  purchased  their  shares  in  the 
market,  so  that  although  the  shareholders  who  had  suffered  by  the  fraad  of 
the  directors  might  recover  from  them  the  full  amount  of  the  damages  sus- 
tained, the  creditors  could  only  make  the  directors  of  this  limited  liability 
company  contribute  towards  payment  of  their  debts  to  the  extent  of  their 
shares. 

Per  Lord  Colonsay — This  company  was  formed  under  the  Act  of  1862, 
a  comprehensive  repealing  and  consolidating  Act.  During  the  preceding 
thirty-seven  years  there  had  been  a  course  of  legislation  on  the  subject, 
beginning  in  1825,  with  the  G  Qeo.  4,  c.  91,  which  repealed  the  Act  of  the 
6  Geo.  1,  c.  18.  After  1825,  statute  after  statute  followed  in  rapid  suc- 
cession, some  fifteen  or  eighteen  statutes  having  been  passed  on  the  subject 
before  matters  were  brought  into  the  position  in  which  they  have  been 
placed  by  the  Act  of  1862.  Now,  what  was  the  tendency  and  scope  of 
that  course  of  legislation?  The  great  object  of  it  was  to  give  to  the  forma- 
tion of  joint-stock  trading  companies  facilities  and  encouragement  previ- 
ously withheld  from  them.  The  genius  of  the  law  of  England,  which 
regarded  with  disfavour  the  notion  of  an  unincorporated  company  having  a 
persona  distinguishable  from  its  component  members,  was  very  unfavourable, 
if  not  an  absolute  barrier,  to  the  formation  of  joint-stock  companies. 
Accordingly  the  efforts  of  the  Legislature  were  directed  to  giving  to  these 
companies  a  separate  persona  without  conferring  upon  them  all  the  attri- 
butes of  proper  corporations  without  qualification.  That  principle  pervades 
the  whole  of  the  legislation  on  the  subject.  I  am  not  speaking  of  limited 
liability  companies  only.  Limited  liability  is  merely  a  step,  and  a  recent 
step,  in  the  progress.  My  observations  apply  to  joint-stock  trading  com- 
panies generally.  The  course  of  legislation  was  to  rear  up  the  company 
into  a  separate  persona  with  certain  powers  and  privileges,  but  without 
conferring  on  it  in  an  unqualified  manner  all  the  attributes  of  a  pexfeet 
corporation.  They  were  said  to  be  incorporated,  but  they  were  only  incor- 
porated to  certain  effects,  they  were  quasi  corporations.  In  giving  this 
position  to  joint-stock  trading  companies  provisions  were  introduced,  on  the 
one  hand,  to  preserve  the  members  from  unnecessary  molestation  by  credi- 
tors of  the  company,  and,  on  the  other  hand,  to  preserve  the  rights  of  credi- 
tors to  ultimate  payment.  Among  the  most  important  of  these  were  the 
provisions  as  to  registration,  and  the  right  of  any  one  to  inspect  the  register, 
and  the  provisions  for  winding-up.  In  1855  came  the  first  Limited  Liabi- 
Uty  Act.    Beyond  giving  power  to  limit  the  pecuniary  Amount  of  the 
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liability  of  each  sbareholder,  it  made  uo  important  alteration,  I  think,  in 
law,  in  the  relative  position  or  rights  of  creditors  or  members.     In  1856 
came  a  consolidating  Act.     In  1858  the  limited  liability  principle  was 
extended  to  banking  companies.    In  1862  came  the  Act  now  in  force — the 
code  applicable  to  these  companies.     Snch  having  been  the  course  of  legis- 
lation, and  such  the  character  of  the  Act  of  1862,  we  may  expect  to  find  in 
it  a  solution  of  the  question.  Who  are  to  be  regarded  and  treated  as  contri- 
batories  when  such  companies  come  to  be  wound-up?    If  we  are  not  to  look 
beyond  the  words  of  the  Act  of  1862  for  a  solution  of  that  question,  it 
does  not  appear  to  me  that  there  would  be  much  difficulty  in  the  case. 
(Considers  ss.  74,  38,  23.)    The  appt.  says  that  he  cannot  be  held  to  have 
agreed  to  become  a  member,  inasmuch  aa  his  application  for  and  acceptance 
of  shares  was  induced  by  fraud,  and  never  having  done  anything  to  affirm 
the  contract,  be  is  still  entitled  to  disaffirm  it    I  cannot  agree  in  that    The 
contract  was  not  void,  it  was  only  voidable.    The  three  propositions  of 
appt  appear  to  me  to  involve  several  fallacies.    First,  it  is  a  fallacy  to  hold 
that  the  liability  of  the  partners  of  these  companies  must  rest  entirely  on 
the  same  principle  of  contract  which  was  the  foundation  of  the  liabiEty  of 
the  partners  of  unincorporated  companies  prior  to  the  institution  of  this 
class  of  associations.     The  question  is  not  whether  there  was  any  privity  of 
contract  between  appt  and  the  creditors;  but  whether,  under  the  constitu- 
tion of  these  newly  created  societies,  there  is  a  statutory  liability  imposed 
on  persons  in  the  position  of  appt.     Secondly,  it  is  an  error  to  hold  that 
creditors  are  not  supposed  to  trust  to  the  responsibility  of  the  shareholders. 
The  careful  regulations  of  the  registers,  and  the  publicity  given  to  them, 
are  a  sufficient  answer  to  that     Indeed,  it  is  plain,  from  the  reason  of  the 
thing,  that  no  credit  would  otherwise  be  given  to  the  abstraction  of  ^  com- 
pany.   It  is  also  a  mistake  to  hold  that  these  companies  must  to  all  l^al 
efiiects  be  regarded  as  unqualified  corporations,  and  in  no  respect  as  part- 
nerships.   They  partake  in  some  respects  of  both  capacities.     Why  are 
these  companies  not  partnerships  ?    They  are  associations  of  individuals  for 
the  purpose  of  trading  with  the  capital  they  contribute,  and  of  participating 
in  the  profits  to  be  derived  from  that  trade.     In  several  statutes  they  are 
called  partnerships,  and  in  one,  if  not  more  of  them,  provision  is  made  for 
a  deed  of  partnership.    As  to  their  being  corporations,  I  have  already 
shown  that  they  are  so,  only  subject  to  certain  qualifications;  and,  indeed, 
in  this  very  statute  of  1862,  the  clause  which  incorporates  them  provides 
that  nevertheless  they  shall  be  subject  to  certain  qualifications  and  liabilities, 
and  when  we  look  to  the  subsequent  part  of  the  statute  we  find  amongst 
those  liabilities  the  liability  of  being  coutributories  in  the  sense  that  I  have 
described.    It  would  be  contrary  to  the  tendency  and  scope  of  all  the 
statutes  to  hold  that  these  companies  are  stripped  of  all  the  characteristica 
of  mercantile  partnerships,  and  clothed  with  all  the  attributes  of  perfect 
corporations  without  qualification.     I  am,  therefore,  inclined  to  distrust  an 
atgument  which  seeks  to  sulrjugate  the  plain  provisions  of  this  code  to  the 
roles  of  law  applicable  to  a  state  of  things  when  no  such  companies  existed. 
Another  consideration  leads  me  to  distrust  this  mode  of  moulding  the  pro- 
visions of  the  Act  of  1862  into  a  different  shape  from  that  in  which  the 
statnte  presents  them.    That  statute  professes  to  consolidate  into  one  code 
all  the  rules  applicable  to  these  associations.    It  is  applicable  to  all  parts 
of  the  kiogdomi  to  Scotland  as  well  aa  to  England^  which  was  not  the  case 


with  several  of  the  statutes  which  preceded  it  In  several  of  them  ScoUand 
was  excepted;  and  why?  The  law  of  Scotland  in  regard  to  partnerships 
was  not  the  same  as  the  law  of  England.  In  Scotland  the  separate  foruma 
of  unincorporated  trading  companies  was  fally  recognised,  and  joint-stock 
companies  for  trading  existed  there  at  common  law.  There  were  other 
differences  also.  Now,  I  apprehend  that  the  Act  of  1862  was  intended  to 
establish  a  uniform  system  of  law  in  both  ends  of  the  island  in  regard  to 
such  companies.  But  if,  in  reference  to  joint-stock  companies  in  England, 
the  provisions  of  the  statute  are  not  to  be  read  in  a  literal  or  obvious  sense, 
but  are  to  be  overridden  and  qualified  and  controlled  by  implications  and 
inferences  deduced  from  rules  of  the  law  of  England  applicable  to  a  state 
of  things  antecedent  to  the  existence  of  any  such  companies,  then  by  parity 
of  reasoning  in  reference  to  joint-stock  companies  in  Scotland,  the  statate 
would  be  qualified  and  controlled  by  implications  and  inferences  deduced 
from  the  different  principles  that  had  prevailed  in  Scotland;  and  thus  tiiere 
would  be  again  produced  a  diversity  instead  of  the  uniformity  which  it  was 
the  object  of  the  statute  to  estabiisL — Oakn  ▼.  Turquand^  Peek  v.  Tur- 
quand,  in  re  Overend,  Oumey  db  Co.,  Linu,  36  L.  J.  Ch.  949;  16  L.  T.  N. 
S.808. 

Sale — Implied    Warranty — Catfeat  Emptor. — Pits.,  through    brokers, 
entered  into  a  contract  with  deft  for  the  purchase  of  a  quantity  of  Manilla 
hemp  expected  to  arrive  per  certain  ships  from  Singapore.     A  sold  note 
passed,  and  the  shipping  notes  were  duly  delivered  to  pits.,  and  the  price 
paid.     The  vessels  arrived,  and  the  bales  specified  in  the  note  were  de- 
livered.    On  examination,  all  the  bales  marked  "  J.  H.  V,"  were  found  to 
have  been  wetted  through  with  salt  water,  to  have  been  unpacked  and  dried, 
then  repacked,  and  shipped  at  Singapore.     Manilla  hemp  is  of  different 
qualities.     The  hemp  in  the  bales  in  question  would  have  been  "  fair  cur- 
rent Manilla  hemp,"  if  in  good  condition,  but  in  all  the  bales  it  was  dam- 
aged to  some  extent,  though  not  so  as  to  lose  the  character  of  hemp.     After 
some  correspondence,  it  was  sold  by  auction  by  pits',  orders  as  **  Manilla 
hemp  with  all  faults,"  realising  75  per  cent  of  price  of  such  hemp  if  un- 
damaged.    The  price  having  risen,  the  proceeds  of  the  sale  were  neariy 
equal  to  invoice  price.     There  was  no  proof  that  deft  knew  of  the  state  in 
which  it  was  shipped  from  Singapore.     It  was  contended  for  deft  that 
under  this  written  contract  there  was  no  further  condition  or  warranty  than 
that  the  bales  on  arrival  should  answer  the  description  of  bales  of  Manills 
hemp,  which  they  did,  as  proved  by  the  price  realized  when  sold  under  a 
stigma;  that  consequently  the  maxim  caveat  emptor  applied.     The  Judge  at 
the  trial  (Blackburn,  J.,)  expressed  an  opinion  adverse  to  this  view,  saying 
that  ''the  question  was  whether  the  hemp  shipped  at  Singapore  was  reason- 
ably merchantable  Manilla  hemp,  that  being  the  warranty  which  the  law 
implies  in  a  contract  to  supply."    The  jury  was  further  told  that  damages 
should  be  measured  by  the  value  of  the  hemp  when  it  arrived,  compared 
with  what  it  would  have  realized  had  it  been  shipped  in  the  state  in  which 
it  ought  to  have  been,  thus  giving  pita,  the  benefit  of  the  rise  in  the  mai^et 

Verdict  for  pits.;  damages,  £756.  Motion  to  enter  verdict  for  deft 
pursuant  to  leave  reserved,  if  no  evidence  to  go  to  jury  of  breach  of  war* 
ranty;  or  for  new  trial  on  ground  of  misdirection  as  to  measure  of  damages, 
whidi  he  contended  should  have  been  the  difference  between  the  value  of 
''he  article  actually  deUvered,  and  the  value  of  sound  Manilla  hemp  of  the 
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lowest  quality,  w^ch  might  have  been  supplied  at  Singapore  nnder  the 
eontraet  The  Coart  thoaght  that  if  the  contract  had  the  e£fect  stated  in 
the  diiection,  the  true  measure  of  damages  had  been  given,  but  took  time 
to  consider  the  question  as  to  what  the  contract  really  was.  The  judgment 
of  the  Court  (Cockbum,  C.  J.,  Blackburn,  J.,  and  Mellor,  J.,)  was  delivered 
by  Mellor,  J.,  Feb.  17. 

"  After  careful  consideration,  we  are  of  opinion  that  Blackburn,  J.'s  direc- 
tion was  substantially  correct.  On  the  argument  before  us  it  was  contended 
that  the  contract  was  performed  on  the  part  of  deft,  by  the  shipping  at 
Singapore  of  an  article  which  answered  the  description  of  'Manilla  hemp,' 
although  at  that  time  it  was  so  damaged  as  to  have  become  unmerchant- 
able. It  was  said  that  there  being  no  fraud  on  the  part  of  the  vendor,  and 
both  parties  being  equally  ignorant  of  the  past  history  and  actual  condition 
of  the  article  contracted  for,  and  neither  of  them  having  had  the  opportu- 
nity of  inspecting  it,  it  was  the  duty  of  the  vendee  to  have  stipulated  for  a 
merchantable  article  if  that  was  what  he  intended  to  contract  for.  In 
other  words,  it  was  said  that  the  maxim,  ^veat  emptor,  applied  in  such  a 
case  in  the  same  way  as  on  a  sale  of  a  specific  article  by  a  person  not  being 
the  manufacturer  or  producer,  even  though  the  defect  was  latent  and  not 
discoverable  upon  examination.  We  are  of  opinion  that  there  is  a  great 
distinction  between  the  present  case  and  the  sale  of  goods  in  ene,  which 
the  buyer  may  inspect,  and  in  which  a  latent  defect  may  exist,  although 
not  discoverable  on  inspection.  The  cases  which  bear  upon  this  subject  do 
not  appear  to  be  in  conflict,  when  the  circumstances  of  each  are  considered. 
They  may,  we  think,  be  classified  as  follows: — 

"  First,  when  goods  are  in  esse,  and  may  be  inspected  by  the  buyer,  and 
there  is  no  fraud  on  the  part  of  the  seller,  the  maxim  caveat  emptor  applies, 
even  though  the  defect  which  exists  in  them  is  latent,  and  not  discoverable 
on  examination,  at  least  where  the  seller  is  neither  the  grower  or  the  manu- 
fiictarer  {Parkinson  v.  Lee,  2  East  314).  The  buyer,  in  such  a  case,  has 
the  opportunity  of  exercising  his  judgment  upon  the  matter,  and  if  the  ro- 
solt  of  the  inspection  be  unsatisfactory,  or  if  he  distrusts  his  own  judgment, 
he  may,  if  he  chooses,  require  a  warranty.  In  such  a  case,  it  is  not  an 
implied  term  of  the  contract  of  sale  that  the  goods  are  of  any  particular 
quality  or  are  merchantable.  So  in  the  case  of  the  sale  in  a  market  of 
meat,  which  the  buyer  has  inspected,  but  which  was  in  fact  diseased  and 
unfit  for  food,  although  that  fact  was  not  apparent  on  examination,  and  the 
seller  was  not  aware  of  it,  it  was  held  that  there  was  no  implied  warranty 
that  it  was  fit  for  food,  and  that  the  maxim  caveat  emptor  applied  {Emmer- 
ton  V.  Matthews,  7  H.  dc  N.  586;  31  L.  J.  Ex.  139). 

*'  Secondly,  where  there  is  a  sale  of  a  definite  existing  chattel  specifically 
described,  the  actual  condition  of  which  is  capable  of  being  ascertained  by 
either  party,  there  is  no  implied  warranty  {Barr  v.  Gibson,  3  M.  dc  W.  390). 
"Thirdly,  where  a  known,  described,  and  defined  article  is  ordered- of  a 
manofacturer,  although  it  is  stated  to  be  required  by  the  purchaser  for  a 
particular  purpose,  still  if  the  known,  described,  and  defined  thing  be  actu- 
ally supplied,  there  is  no  warranty  that  it  shall  answer  the  particular  pur- 
pose intended  by  the  buyer  {Chanter  v.  Hopkins,  4  M.  ds  W.  399;  OUivani 
T.  Bayley,  5  Q.  B.  288). 

"Fourthly,  where  a  manufacturer  or  a  dealer  contracts  to  supply  an  article 
which  he  manufactures  or  produces,  or  in  which  he  deals,  to  be  applied  to 
a  particular  purpose,  so  that  the  buyer  necessarily  trusts  to  the  judgment 


S82  £NGUSH  CASSa 

or  skill  of  the  mann&eiiuer  or  dealer,  there  is  in  that  ease  an  implied  term 
or  warranty  that  it  shall  be  reasonably  fit  for  the  purpose  to  which  it  is  to 
be  applied:  (Brown  v.  Edpingian,  2  M.  <k  G.  279;  Jones  v.  Bright,  5  Bing: 
533).  In  such  a  case  the  buyer  trusts  to  the  manufacturer  or  dealer,  and 
relies  upon  his  judgment,  and  not  upon  his  own.  Fifthly,  where  a  maon- 
facturer  undertakes  to  supply  goods,  manufactured  by  himself,  or  in  which 
he  deals,  but  which  the  vendee  has  not  had  the  opportunity  of  inspecting, 
it  is  an  implied  term  in  the  contract  that  he  shall  supply  a  merchantable 
article:  {Laing  t.  FidgeoUf  4  Camp.  169;  C  Taunt,  108).  And  this  doctrine 
has  been  held  to  apply  to  the  sale  by  the  builder  of  an  existing  barge,  which 
was  afloat^  but  not  completely  rigged  and  furnished;  there,  inasmuch  as  the 
buyer  had  only  seen  it  when  built,  and  not  during  the  time  of  the  building, 
he  was  considered  as  having  relied  on  the  judgment  and  skill  of  the  builder 
that  the  barge  was  reasonably  fit  for  use:  (SUphard  v.  Fj^nu,  3  M.  &  G. 
868). 

"  If,  therefore,  it  must  be  taken  as  established  that  on  the  sale  of  goods  by 
a  manufacturer  or  dealer  to  be  implied  to  a  particular  purpose  it  is  a  term 
in  the  contract  that  they  shall  reasonably  answer  that  purpose,  and  that  on 
the  sale  of  an  article  by  a  manufiEusturer  to  a  vendee  who  has  not  had  the 
opportunity  of  inspecting  it  during  the  manufacture,  that  it  shall  be 
reasonably  fit  for  use,  or  shall  be  merchantable,  as  the  case  may  be,  it  is 
difficult  to  understand  why  a  similar  term  is  not  to  be  implied  on  a  sale  by 
a  merchant  to  a  merchant  or  dealer  who  has  had  no  opportunity  of  inspec- 
tion.    Accordingly,  in  the  case  of  Bigge  v.  Farkinmm,  7  H.  &  N.  955;  31 
L.  J.  301,  Ex.,  upon  a  contract  to  supply  provisions  and  stores  to  a  ship 
guarante^  to  pass  the  survey  of  the  East  India  Company's  officers,  it  was 
held  by  the  Court  of  Exchequer  Chamber  that  there  was  an  implied  term 
in  the  contract  that  the  stores  should  be  reasonably  fit  for  the  purpose  for 
which  they  were  to  be  supplied,  notwithstanding  that  the  vendor  had 
specially  contracted  that  they  should  pass  the  survey  of  the  East  India 
Company's  officers.     We  are  aware  of  no  case  in  which  the  maxim  caveat 
emptor  has  been  applied  where  there  has  been  no  opportunity  of  inspectioD, 
or  where  that  opportunity  has  not  been  waived.     The  case  of  Giordvur  v. 
Gray,  4  Camp.  144,  145,  appears  strongly  in  point  to  the  present    The 
contract  was  for  the  sale  of  twelve  bales  of  waste  silk  imported  from  the 
Continent,  and  before  it  was  landed  samples  were  shown  to  pUunti£EB'  agent, 
and  the  bargain  was  then  made,  but  without  reference  to  the  sample.    It 
was  purchased  in  London,  and  sent  to  Manchester,  and  on  its  arrival  there, 
was  found  to  be  of  a  quality  not  saleable  under  the  denomination  of  'waste 
silk.'      Lord  Ellenborough  expressed  his  opinion  that  the  'purchaaer, 
under  such  circumstances,  had  a  right  to  expect  a  saleable  article  answering 
the  description  in  the  contract.     Without  any  particular  warranty,  this  is 
an  implied  term  in  every  such  contract     Where  there  is  no  opportunity 
to  inspect  the  commodity,  the  maxim  caveat  emptor  does  not  apply.'    In 
general,  on  the  sale  of  goods  by  a  particular  description,  whether  the  vendee 
is  able  to  inspect  them  or  not,  it  is  an  implied  term  of  the  contract  that 
they  shall  reasonably  answer  such  description,  and  if  they  do  not,  it  is  un- 
necessary to  put  any  other  question  to  the  jury;  thus  in  Wider  v.  Sehilisi, 
17  C.  B.  619;  25  L.  J.  89,  C.  P.,  and  in  Josling  v.  Kingijord,  13  C  R, 
K.  S.,  447;  32  L.  J.  94,  C.  P.,  the  substantial  question  putto  the  jury  was, 
did  the  goods  delivered  reasonably  answer  the  description  in  the  contractf 
And  the  answer  of  the  jury  being  that  they  did  not,  that  answer  sufficed  to 
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detennme  each  ease.  In  one  of  tbose  eases  there  was  no  opportonity  to 
inspect,  lb  the  other  there  was.  So  in  Niehol  v.  GMU,  10  Ex.  191;  23  L. 
J.  314y  Ex.,  where  the  contract  was  for  the  sale  of  'foreign  refined  rape 
oil,*  warranted  only  equal  to  sample,  it  was  held  in  an  action  for  not  ac- 
cepting the  article  tendered  that  it  was  necessary  for  the  vendor  to  establish 
that  it  was  not  only  eqoal  to  the  sample  as  to  quality,  but  that  it  was  in 
fact  sneh  an  artide  as  answered  the  description  of  '  foreign  refined  rape 
oil.'  In  Wider  ▼.  SiAUmi,  17  C.  B.  619;  25  L.  J.  89,  C.  P.,  in  which 
there  was  no  opportunity  to  inspect,  and  no  express  stipulation  as  to  quality, 
it  would  have  been  necessary,  had  the  finding  of  the  jury  affirmed  that  the 
article  delivered  did,  in  fact,  answer  the  description  of  '  Calcutta  linseed,* 
to  determine  whether  the  Judge  ought  not  to  have  put  the  further  question, 
Was  it  really  merchantable  ?  'It  certainly  was  not  determined  that  such  a 
question  would  have  been  wrong,  though  perhaps  the  words  '  tale  quale ' 
in  that  contract  mi^t  have  the  effect  of  excluding  any  such  warranty;  and 
Willes,  J.,  in  his  judgment,  17  C.  B.  at  p.  624,  said  that  the  purchaser  in 
that  case  had  a  right  to  expect,  not  a  perfect  article,  but  an  article  which 
would  be  saleable  in  the  market  as  Calcutta  linseed. 

"  It  appears  to  us,  that  in  every  contract  to  supply  goods  of  a  specified 
description  which  the  buyer  has  no  opportunity  to  inspect,  the  goods  must 
not  only,  in  fact,  answer  the  specific  description,  but  must  also  be  saleable 
or  merdiantable  under  that  description.  In  the  words  of  Lord  EUenborough 
in  Oardinar  v.  Gray,  4  Camp.  145,  '  Without  any  particular  warranty  this 
is  an  implied  term  in  every  such  contract'  In  the  present  case,  the 
question  appears  to  be,  was  the  article,  as  delivered  at  Singapore,  mer< 
chantable  or  saleable  in  the  market  under  the  description  of  'Manilla 
hemp)'  Blackburn,  J.,  appears  to  have  divided  that  question  into  two, 
viz. : — ^Was  the  article,  in  fact,  Manilla  hempi  secondly,  was  it  merchant- 
able) The  precise  mode  of  submitting  the  question  is  not  material,  pro- 
vided the  substantial  direction  was  correct,  as  we  think  it  was.  The 
counsel  for  defi  relied  upon  Turner  v.  Mucklow  (8  Jur.  N.  S.  870;  6  L.  T. 
fiep.  N.  S.  690),  tried  in  1862.  In  that  case  plaintiffs  were  calico-printers, 
and  had  agreed  to  sell  to  deft.,  a  drysalter  and  dye  extract  manufacturer,  a 
boat-load  of  '  spent  madder.'  Deft,  not  finding  the  madder  suitable  for 
his  purpose,  repudiated  the  contract,  and  refused  to  pay  for  it  It  appeared 
that  plaintiffs,  in  their  trade  as  calico  printers,  used  large  quantities  of 
madder  roots,  and  having  extracted  the  finer  colouring  matter  by  chemical 
processes,  they  placed  the  refuse,  or  spent  madder,  in  a  large  heap  in  their 
yard.  They  ocx»sionally  used  portions  of  it,  and  the  application  of  other 
chemical  processes  extracted  from  it  a  colouring  matter  called  garancine, 
bot  they  did  not  manufacture  spent  madder  for  sale.  On  a  previous  occa- 
sion they  had  sold  to  deft,  who  was  a  manufhcturer  of  garancine,  a  small 
quantity  of  spent  madder  from  their  accumulation;  and  on  the  occasion  in 
question,  deft,  by  letter,  bargained  with  plaintiffs  for  a  quantity  of  their 
spent  madder,  which  he  did  not  inspect  before  delivery;  and  upon  a  por- 
tion of  it  being  used  by  deft  for  manufacturing  garancine,  it  turned  out 
that  the  garancine  produced  by  it  was  of  very  inferior  quality  and 
unmarketabl&  The  jury  were  directed  that  if  the  article  supplied 
fsirly  and  reasonably  answered  the  description  of  'spent  madder,' 
there  was  no  implied  warranty  that  it  was  of  any  particular  quality 
or  fitness  for  any  particular  use,  and  upon  that  direction  the  jury 
found  a  verdict  for  plaintiffs;  and  the  Court  of  Exchequer  held  the  direc- 
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tion  to  be  right  In  that  case  deft,  had  the  opportunity,  if  he  had 
chosen  to  avail  himself  of  it,  to  inspect  the  he&p  of  spent  madder;  he  knew 
that  it  was  the  refuse  madder  after  it  had  gone  through  the  plaintiffs  pro- 
cesses, and  that  it  was  not  manufactured  for  sale.  These  ciicumstancea 
entirely  distinguish  that  case  from  the  present 

"  The  counsel  for  the  defendant  also  relied  upon  19  and  20  Yict.,  c  60, 
&  5,  as  a  sort  of  implied  legislative  declaration  of  the  law  of  England  upon 
that  subject  in  favour  of  his  argument;  but,  upon  examining  the  section 
referred  to,  it  does  not  appear  to  bear  out  that  view,  for  all  that  it  declares 
is,  that  a  seller  of  goods,  without  knowledge  that  they  are  defective  or  of 
bad  quality,  shall  not  be  held  to  have  warranted  their  quality  or  sufficiency. 
It  has  already  appeared  that  there  is  not  in  general,  on  the  sale  of  goods  in 
England  to  be  supplied,  an  implied  warranty  that  they  shall  be  of  any  par* 
ticular  quality  or  sufficiency  for  any  particular  purpose,  but  merely  that 
they  shall  be  merchantable  goods  of  the  description  bargained  for.  The 
present  case  depends  on  the  distinction  between  a  sale  of  particular  articles 
and  a  contract  to  supply  goods  of  a  particular  kind.  The  authority  of 
Chancellor  Kent,  Com.  II.,  479,  6th  edit,  llth  edit,  pp.  633-635,  was 
also  appealed  to;  but  as  the  American  cases  cited  are  generally  adverse  to 
his  opinion,  it  can  at  most  be  said  that  the  opinion  of  an  eminent  writer  is 
opposed  to  the  authority  of  the  cases  which  he  cites. 

*'  It  appears  to  us,  in  the  result  of  this  case,  that  the  maxim  caveat  emptor 
cannot  apply,  and  that  it  mast  be  assumed  that  the  buyer  and  seller  both 
contemplated  a  dealing  in  an  article  which  was  merchantable.  The  buyer 
bought  for  the  purpose  of  sale,  and  the  seller  could  not  on  any  other  sup- 
position than  that  the  article  was  merchantable  have  found  a  customer  for 
his  goods,  and  the  buyer  must  be  taken  to  have  trusted  to  the  judgment, 
knowledge,  and  information  of  the  seller,  as  it  is  clear  that  he  could  exer- 
cise no  judgment  of  his  own,  and  this  appears  to  us  to  be  at  the  root  of 
the  doctrine  of  implied  warranty,  and  that  in  this  view  it  makes  no  differ- 
ence  whether  the  sale  is  of  goods  specially  appropriated  to  a  particular  con- 
tract, or  to  goods  purchased  as  answering  a  particular  description.  It  was 
contended  further  by  deft  that  shippers  at  Singapore  were  the  persons  who 
selected  the  goods  in  question,  apd  that  deft,  who  merely  sold  them  to 
arrive,  was  as  little  aware  of  their  true  condition  as  plaintiffii;  but  it  is  dear 
that  deft,  if  not  directly  connected  with  the  shippers  as  his  correspondents, 
must  at  least  have  purchased  from  them,  and  had  recourse  against  them 
for  not  supplying  an  article  reasonably  merchantable.  The  remarks  of 
Cockbum,  C.  J.,  in  Bigge  v.  Parkmson^  7  H.  &  N.  959,  though  not  in 
terms  repeated  by  him  in  delivering  the  judgment  of  the  Exchequer  Cham- 
ber, are  really  involved  in  it,  and  are  very  dose  in  point  here.  We  are 
therefore  of  opinion  that  Blackburn,  J.*h  direction  was  right,  and  the  rde 
must  be  discharged,"— Jo?u»  v.  Jvut,  18  L.  T.,  N.  S.  194;  37  L.  J.  Q.  R  89. 

Attobnbt — Fixed  Salary, — ^The  solidtor  of  the  City  of  London  agreed 
with  the  corporation  to  transact  their  legal  business  at  a  fixed  annual  salary, 
including  all  emoluments,  he  being  bound  to  account  for  all  his  receipts  and 
payments,  and  to  hand  over  to  the  corporation  all  costs  recovered  by  him 
in  excess  of  his  disbursements  and  salary.  He  was  also  preduded  from 
transacting  business  for  any  other  client:— JTeZd,  that  this  agreement  was 
not  opposed  to  the  provisions  of  the  Attorneys  and  Solidtors  Acts^  6  &  7 
Vict,  c.  73,  8.  32,  and  23  ^  24  Vict,  c.  127,  s.  26.—Oaaoway  v.  Ma^or, 
He.,  o/Londtm,  36  L.  J.  Ch.  978. 
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Although  called  a  Consolidation  Bill,  this  measure  proposes  to  iiitro- 
dnce  some  important  changes  in  our  law  and  forms.  It  is  not  to  be 
expected,  after  the  passing  of  such  a  measure  as  this,  that  there  will 
be  any  changes  introduced  for  a  great  many  years,  and,  therefore, 
while  matters  are  still  open,  it  is  important  that  the  provisions  of  this 
proposed  Act  should  be  carefully  considered,  and  that  any  improve-: 
ments  should  be  suggested  in  order  that  the  framers  of  the  Bill  may 
have  an  opportunity  of  considering  them.  With  this  view  we  pro- 
pose— ^although  the  subject  has  been  previously  treated  of  in  this 
Journal — to  suggest  certain  additions  to  the  Bill,  and  then  to  consider 
the  changes  upon  our  law  and  forms  contained  in  the  Bill  itself. 

In  dealing  with  proposed  additions,  we  commence  with  two  impor- 
tant suggestions  contained  in  the  Report  of  the  Committee  of  Writers 
to  the  Signet  upon  the  Bill.  The  first  of  these  relates  to  the  abolition 
of  the  existing  law  of  death-bed ;  and  to  this  suggestion  we  would 
most  cordially  subscribe.  In  fact,  it  is  very  diflScult  to  understand 
liow  this  law  has  existed  so  long.  It  might  have  been  useful  when 
the  bedsides  of  the  dying  were  surrounded  by  Bomish  priests,  attempt- 
ing, as  it  was  then  thought,  to  secure  gifts  to  the  church  at  the 
expense  of  the  widow  and  children;  but  why,  in  the  middle  of  the 
nineteenth  century,  a  dying  man  of  sound  disposing  mind  must  either 
refrain  from  making  a  settlement  altogether,  or,  having  done  so,  must 
accelerate  his  own  death  by  going  to  kirk  and  market  unsupported, 
it  is  very  difficult  to  conceive.  It  is  not  of  course  proposed,  as  the 
Report  referred  to  bears,  "to  do  anything  to  alter  the  law  which 
requires  a  party  to  be  of  a  sound  disposing  mind,  but  simply  to 
remove  the  presumption  arising  from  his  dying  within  sixty  days  of 
the  date  of  the  deed,  and  of  a  disease  under  which  he  was  then  labour- 
ing." While  we  would  not  be  disposed  to  do  anything  unduly  to 
affect  the  safeguards  by  which  our  land  rights  are  fenced,  it  cannot 
be  disputed  that  in  Scotland  perhaps  too  much  importance  is  at  pre- 
sent attached  to  these  rights.  Any  person  of  sound  disposing  mind, 
within  a  few  minutes  of  death,  may  execute  a  testament  bequeathing 
cf  20,000,  and  no  challenge  on  the  ground  of  death-bed  could  be  main- 
tained by  any  one;  but  if  the  same  pai'ty  disposes  a  tenement  of  stono 
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and  lime  of  the  value  of  <^50,  his  disponee  exposes  himself  to  an 
action  of  reduction  in  the  Court  of  Session.  In  the  former  case,  it  is 
always  open  to  the  represenUitives  of  the  deceaJsed  to  set  aside  the 
bequest  on  various  grounds  known  in  law,  if  the  facts  will  bear  them 
out,  without  having  an  insurmountable  presumption  in  their  favour, 
and  there  seems  no  reason  why  the  same  system  should  not  prevail  in 
the  latter  case  also. 

2.  The  second  suggestion  in  the  Committee  of  the  Writers  to  the 
Signet's  Report,  to  which  we  referred,  was.  that  where  an  error  is 
committed  in  a  testing  elausc  cither  by  omitting  or  erroneously  insert- 
ing the  designation  of  the  witnesses,  it  should  not  be  fatal  to  the 
deed,  provided  the  party  founding  on  it  can  prove  habili  modo  who 
the  subscribing  w*icnesses  really  are,  and  that  de  facto  they  witnessed 
the  execution  of  the  deed.    This  suggestion  commends  itself  so  strongly 
to  every  principle  of  fair  dealing  and  common  sense,  that  it  is  difficult 
to  conceive  any  serious  opposition  to  it;  but  yet  so  strongly  has  the 
idea  of  the  sacredness  of  our  land  rights  taken  possession  of  the  minds 
of  some  of  our  older  conveyances,  that  it  is  opposed,  and  strenuously 
too.     No  doubt  it  is  right  that  every  precaution  should  be  taken  to 
see  that  a  disponer  did  actually  sign  the  deed,  and  did  so  in  presence 
of  the  witnesses  who  are  alleged  to  have  signed  it  along  with  him,  but 
this  is  a  question  of  fact  capable  of  being  ascertained.     And  it  does 
seem  more  equitable  that  in  the  event  of  such  a  mistake  in  a  testing 
clause  there  should  be  an  inquiry  of  this  description,  than  that  a  deed 
should  at  once  be  set  aside,  through  no  fault  of  thegranter,  but  perhaps 
through  an  undetected  blunder  of  his  agent's  clerk.     The  days  for 
purely  technical  objections  have  happily  gone  by,  and  anything  more 
technical  than  an  objection  of  this  kind  it  is  difficult  to  conceive.    We 
trust,  therefore,  that  a  provision  to  give  effect  to  the  suggestion  to 
which  we  are  now  referring,  will  yet  be  added  to  the  Bill. 

3.  Another  of  our  old  forms  should  now  be  abolished.  We  refer 
to  the  notarial  execution  of  a  settlement  conveying  heritage,  and 
which  requires  tivo  notaries  and  four  witnesses.,  A  testament  con- 
veying any  amount  of  money,  however  large,  may  bo  competently 
executed  by  one  notary  in  presence  of  two  witnesses ;  but  if  it  conveys 
the  smallest  portion  of  heritage,  an  additional  notary  and  two  addi- 
tional witnesses  are  required.  It  is  needless  to  argue  this  question,  as 
it  would  be  more  difficult  to  suggest  a  single  reason  for  the  continu- 
ance of  the  present  system  than  to  reply  to  it,  and  in  the  profession 
it  is  generally  looked  upon  as  ^  very  useless  custom.  In  addition  to 
its  being  useless,  however,  it  is  positively  injurious  in  many  cases. 
In  our  larger  towns,  where  there  arc  plenty  of  notaries  always  at 
hand,  it  may  only  involve  trouble  and  expense,  but  in  the  smaller 
towns  and  villages,  where  there  may  be  only  one  notary  within  a  cir- 
cuit of  many  miles,  the  effects  may  be  very  serious. 

4.  It  is  also  worthy  of  consideration  whether  it  is  worth  while 
to  retain  among  our  styles  Ratifications  by  Wives.  If  this  proceed- 
ing had  tlio  offect  of  absolutely  barring  challenge,  perhaps  it  might 
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not  be  advisable  to  abolish  it ;  but  as  this  is  not  the  case,  it  is  only 
an  expensive  luxury  which  no  conveyancer  will  dispense  with  while 
it  exists,  but  which  is  in  reality  of  very  little,  if  any,  practical  use. 
Either,  therefore,  there  should  be  a  declaration  that  such  a  ratification 
absolutely  bars  all  inquiry  into  the  circumstances,  or  it  should  be  abo- 
lished altogether. 

5.  The  present  system  of  calling  up  money  lent  on  bond  and  dispo- 
sition in  security  has  already  been  adverted  to  in  this  Journal  (pnges 
151  and  152),  and  various  improvements  have  been  suggested  on  our 
existing  forms.  We  will  not  again  go  over  the  same  ground,  but  merely 
impress  upon  the  framers  of  this  Bill  the  propriety  of  introducing  some 
provisions  which  will  have  the  effect  of  simplifying  these  forms.  If  the 
clauses  in  the  Bill,  to  which  we  sh^U  immediately  advert,  are  passed 
into  law,  changing  the  character  of  the  succession  to  money  lent  out 
on  heritable  security,  from  heritable  to  moveable,  there  will  be  an  addi- 
tional reas«m  for  giving  effect  to  our  suggestiona  At  present,  it  is  veiy 
common  among  respectable  agents  to  take  an  obligation  from  the 
debtor's  agent  that  the  money  will  be  paid  up  at  the  end  of  three 
months,  the  debtor's  agent  accepting  intimation,  and  dispensing  with 
an  "intimation,  requisition,  and  protest."  It  might  be,  however,  that 
before  the  term  of  payment  arrived,  a  change  of  agency  occurred,  and 
in  the  event  of  the  new  agent  refusing  to  give  effect  to  his  predeces- 
sor's obligation,  the  creditor's  agent  could  not  proceed  to  sell  until  he 
went  through  the  prescribed  forms,  and  after  a  delay  of  three  months. 
The  sooner  all  this  is  remedied  the  better.  Even  of  consent  parties 
cannot  dispense  with  the  costly  statutory  requirements  as  the  law  at 
present  sttinds. 

6.  We  come  now  to  a  matter  of  some  importance,  both  to  the  pro- 
fessicm  and  the  public,  although  at  first  sight  it  may  be  thonght  that 
the  former  only  have  an  interest  in  it.  A  few  agents  of  superiors 
have  commenced  a  practice  of  inserting  clauses  in  the  original  feu- 
charter  contract  of  disposition,  binding  the  vassal  and  his  successors 
to  employ  the  superior's  agents,  i.e,  themselves,  in  the  preparation  of 
Warrants  of  Registration  and  Notarial  Instruments,  and  in  recording 
all  deeds  affecting  the  property.  In  two  cases  clauses  to  these  effects 
have  been  introduced  into  Acts  of  Parliament,  and  in  one  or  two 
instances  a  clause  has  been  inserted  in  the  feu-charters  binding  the 
vassals  to  have  all  deeds  of  transmission  whatever  prepared  as  well  as 
recorded  by  the  superior's  agent  That  such  clauses  are  prejudicial 
to  proprietors  by  affecting  the  sale  of  their  property,  and  rendering  it 
less  marketable,  cannot  be  doubted.  It  is  a  serious  question  whether 
or  not  the  Legislature  should  interfere  both  for  the  protection  of 
agekits  and  clients.  It  cannot  be  supposed  that  the  client  understands 
the  effect  of  such  clauses,  and  he  should  be  protected,  and  agents  also 
should  be  protected  against  such  an  appropriation  of  their  rights 
by  professional  brethren.  The  pretext  that  these  clauses  are  inserted 
for  the  superior's  interest,  is  too  shallow  to  require  refutation.  Tbo 
profession  should  see  that  the  custom  is  not  suffered  to  become 
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These  are  the  additions  which,  we  think,  might  advantageonsly  be 
made  part  of  the  present  Bill.  Doubtless  others  will  suggest  them- 
selves to  other  conveyancers,  and  if  so,  they  ought  to  be  brought 
under  the  notice  of  the  framers  of  the  measure,  in  order  to  their  being 
considered  before  the  Bill  passes  the  second  reading,  or  the 
Committee. 

We  shall  now  consider  some  of  the  more  important  provisions  in 
the  Bill,  in  the  order  in  which  they  occur. 

1.  Settlement  of  lands  and  heritages  by  deed  irKyftis  caitsa.  By 
sections  15,  16,  17,  and  28,  it  is  proposed  to  dispense  with  the  neces- 
sity of  using  the  word  "  dispone,'*  or  other  words  importing  a  de 
presenti  conveyance,  and  to  admit  as  an  equivalent  words  which 
would  convey  moveables  in  a  testamentaiy  deed.  By  those  who 
oppose  this  alteration,  it  is  argued  that  such  provisions  would  throw 
loose  our  present  system  of  conveyancing,  and  that,  if  such  a  change 
is  to  be  introduced  into  deeds  mortis  cavsa,  it  ought  also  to  regulate 
deeds  inter  vivos,  because  it  is  said  a  remedy  might  be  found  for  a 
mistake  in  the  latter  case,  which  could  not  possibly  exist  in  the 
former.  We  are  not  much  impressed  by  this  reasoning.  In  the  case 
of  a  deed  inter  vivos,  there  must  necessarily  be  words  of  de  presenti 
conveyance,  as  the  very  purpose  of  the  deed  is  to  divest  the  granter, 
and  convey  the  property  there  and  then  to  the  grantee;  but  in  the 
case  of  a  mortis  cmisa  deed,  all  that  is  required  is  a  clear  indication 
of  the  granter's  intention  as  to  the  disposal  of  his  property  after  his 
death,  without  the  least  intention  of  divesting  himself  of  any  part  of 
it  during  his  life.  Of  course  questions  of  construction  may  arise  if 
the  terms  of  the  bequest  are  vague ;  but  these  are  matters  for  the 
determination  of  the  Court,  and  can  be  as  easily  disposed  of  if  the 
subject  in  dispute  is  heritable  as  if  it  be  moveable.  Upon  the  whole, 
we  are  of  opinion  that  a  testator  should  not  be  prevented  from  giving 
directions  as  to  the  disposal  of  his  heritage,  because,  from  circum- 
stances over  which  he  has  no  control,  he  happens  to  be  abroad,  or 
otherwise  so  situated,  that  a  Scotch  conveyancer  cannot  be  had  to 
clothe  the  intended  bequest  in  technical  language.  A  change  such 
as  this  would  be  doubly  important  should  the  law  of  death-bed  be 
abolished. 

2.  The  27th  section  relates  to  heritable  property  in  the  persons  of 
congregations  or  associations  for  religious  purposes  who  can  hold  it 
under  the  terms  of  the  Act  13  Victoria,  c.  13. 

We  would  suggest  the  extension  of  this  provision  by  the  introduc- 
tion of  clauses  extending  its  benefits  to  any  unincorporated  society. 
Savings  banks  and  many  other  bodies  hold  .heritage  in  name  of 
trustees,  and  there  seems  no  good  reason  why  they  should  not  hold  it 
on  the  same  footing  as  the  associations  specified  in  the  Act  13  Vic- 
toria, cap.  1 3.  The  only  person  whose  rights  could  be  affected  by 
this  change  would  be  the  superior,  but  by  provisions  for  an  entry  at 
stAted  periods  his  rights  could  be  effectually  protected. 

3.  The  next  change  proposed  in  the  Bill  is  perhaps  the  most  im- 
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portant  one  contained  in  it — we  refer  to  the  law  of  succession  to 
money  heritably  secured.  The  change  upon  this  point  is  contained  in 
section  123,  and  it  is,  that  unless  specially  directed  to  be  heritable, 
the  proceeds  of  heritable  securities,  except  qiu>ad  fiscum  and  as 
r^rds  jxi8  mariti  and  jus  relicke,  shall  be  moveable.  We  cannot 
see  the  policy  of  the  exceptions,  and  would  prefer  that  the  succession 
would  be  moveable  to  all  intents  and  purposes.  In  England,  mort- 
gages are  moveable  as  regards  succession,  and  why  should  a  difference 
exist  in  Scotland?  There  seems  to  be  no  valid  reason  in  law  or 
equity.  An  heritable  security  does  not  convey  the  land.  It  no  doubt 
gives  a  right  to  sell  it,  or  to  attach  it  by  adjudication,  but,  as  far  as 
any  real  right  is  concerned,  it  gives  none.  There  can  be  no  doubt 
that  many  a  one  at  the  present  day  invests  his  money  on  heritable 
security  for  the  sake  of  the  interest,  who  never  dreams  that  he  is 
benefiting:  his  eldest  son  at  the  expense  of  the  other  members  of  his 
&mily.  So  far  as  we  can  see,  no  practical  evil  could  possibly  result 
from  the  proposed  change.  If  the  heritable  creditor  really  wished  the 
proceeds  of  an  heritable  security  to  go  to  his  heir,  to  the  exclusion  of 
his  representatives,  a  few  words  inserted  in  the  bond  would  give 
effect  to  his  wish.  In  order  to  this,  however,  it  would  be  necessary 
that  the  matter  should  be  brought  under  his  notice  by  the  convey- 
ancer, and  he  would  be  called  upon  to  decide  what  the  succession 
should  be.  Thus,  of  necessity,  the  effect  of  his  act  must  be  explained 
to  him,  a  proceeding  which,  at  present,  there  is  reason  to  fear  is  more 
honoured  in  the  breach  than  in  the  observance.  We  earnestly  trust 
that  the  proposal  in  the  Bill  will  pass  into  law. 

4.  Admitting  females  as  instrumentary  witnesses.  The  provisions 
upon  this  point  are  contained  in  Section  152.  This  subject  has  already 
been  adverted  to  in  the  Journal  (page  278),  and  we  do  not  propose 
offering  any  opinion  upon  the  propriety  of  admitting  or  rejecting  such 
witnesses ;  but  of  the  propriety  of  settling  the  question,  either  in  one 
way  or  the  other,  there  can  be  no  doubt.  At  present  the  point  is  not 
clear.  Professor  More,  in  his  Lectures,  II.,  296,  gives  it  as  his  opinion, 
that  females  can  be  instnimentaiy  witnesses,  and  cites  a  case  in  su{>- 
port  of  that  view ;  but  in  concluding  his  remarks  on  the  point,  he 
says  that  no  prudent  conveyancer  would  run  the  risk  of  taking  a 
female  witness  if  a  male  one  could  be  had.  We  are  of  opinion  that 
females  can  competently  be  made  instrumentary  witnesses,  but  this  is 
only  an  opinion ;  and  surely  now,  when  we  are  about  to  have  a  Con- 
solidation Act,  it  is  right  that  the  matter  should  be  definitely  settled. 
We  have  been  induced  to  make  these  remarks  in  consequence  of  a 
rumour  that  the  framers  of  the  Bill  intend  to  withdraw  this  clause, 
and  leave  the  law  in  its  present  unsettled  state.  We  would  rather  see 
the  question  settled  either  way  than  left  in  uncertainty. 

5.  The  only  other  point  in  the  Bill  upon  which  our  space  permits 
us  to  touch,  is  the  important  subject  of  Inhibitions,  which  is 
introduced  at  Sections  170, 171»  and  172.  While  cordially  approving 
of  the  provisions,  we  would  suggest  the  addition  of  a  prescription 
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clause,  to  the  effect  that  inhibitions  must  be  renewed  in  five  years, 
otherwise  they  lapse.  There  could  be  no  practical  difficulty  in  work- 
in<;  out  this,  and  the  advantages  arising  from  it  would  be  great  It 
would  save  the  expense  of  searclies  for  forty  years,  and  it  would  afford 
an  easy  mode  of  purging  the  record  of  inhibitions.  At  present,  a 
trifling  property  cannot  be  safely  purchased  without  searching  the 
Eegister  of  Inhibitions  for  forty  years  against  everybody  connected 
with  it ;  and  as  to  purging  the  records,  a  case  which  actually  occurred 
a  few  years  ago  affords  a  good  illustration  of  the  advantages  of  such  a 
clause.  An  action  of  damages,  of  a  very  frivolous  description,  was 
raised  against  the  proprietor  of  heritage  solely  with  the  view  of  extort- 
ing money  fur  a  settlement,  and  with  the  same  view  inhibition  was 
raised  upon  the  dependence.  The  action  was  so  plainly  absurd,  that 
the  defender  contented  himself  with  lodging  defences,  and  gave  him- 
self no  further  concern  about  it  The  pursuer,  seeing  the  defences, 
moved  no  farther  in  his  case,  and  it  fell  asleep.  Sometime  after  this 
the  pursuer  was  transported,  and  while  he  was  working  out  his 
sentence,  the  defender  wished  to  sell  his  property.  On  getting 
a  search  it  appeared  that  the  inhibition  had  been  recorded,  and 
it  was  necessary  to  get  it  taken  out  of  the  way.  He  accordingly 
enrolled  the  case  for  the  purpo.se  of  getting  the  action  wakened  and 
dismissed,  but  the  pursuer  s  agent  appeared  at  the  bar  and  objected, 
on  the  ground  that  the  pursuer  was  abroad,  and  he,  the  agent,  held 
no  mandate.  In  consequence  of  this  the  case  could  not  be  wakened, 
except  by  a  regular  action,  and  the  defender  thus  had  to  choose 
between  the  expense  of  a  summons  or  a  petition  for  recal  upcm  cau- 
ti(m.  All  this  would  have  been  avoided,  had  there  been  a  prescrip- 
tion of  inhibitions  in  five  years,  and  this  case  to  which  we  have  referred 
is  not  an  exceptional  one.  While  we  would  not  advise  the  abolition 
of  the  diligence  of  inhibition,  it  cannot  be  denied  that  it  is  often  ased 
as  an  engine  of  oppression.  The  power  of  using  it  oppressively  should 
therefore  be  limited  as  much  as  possible.  If  necessity  should  arise 
for  keeping  up  the  diligence  for  a  longer  period  than  five  years,  it  is 
no  great  hardship  upon  the  inhibiter  to  renew  it,  and  therefoi*e  we 
think  a  clausci  such  as  we  have  suggested,  should  be  introduced  into 
the  BilL 
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BIGHT  TO  MUSSEL  SCALPS— ACCESSION. 

Lucliess  of  Sutherlatid  v.  Watson;  Earl  of  Zetland  v.  Glovers 

of  Perth, 

One  of  the  most  interesting  of  recent  decisions  is  that  in  Dudiess 
of  Stitkerland  v.  Watso7i,  Jan.  1 0  (2d  Div.),  in  which  it  was  unani- 
mously held  (contrary  to  the  opinion  of  Lord  Barcaple)  that  the  right 
to  fish  for  mussels  belongs  to  the  Crown  is  one  of  the  regalia  minora, 
and  may,  like  a  salmon  fishery,  be  acquired  by  a  subject  either  by 
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express  ^o^nt  from  the  Crown,  or  by  prescriptive  possession  nnder  a 
general  clause  cum  piacaJtmiibus,  Lord  Neaves  expressed  a  decided 
opinion  in  favour  of  the  Crown  on  the  much  larger  question,  recently 
so  much  discussed,  whether  or  not  the  foreshores  of  Scotland  are  intet* 
regalia,  going  so  far  as  to  give  the*  Crown  a  right  of  property  in  the 
soil,  even  to  some  indefinite  distance  below  low  water  mark. 

The  language  used  by  his  Lordship  is  very  broad,  but  it  is  not 
inconsistent  with  the  views  of  the  law,  whii-h  were  fully  stated  in  our 
article  on  "the  Foreshore  Question"  in  Februaiy,  1867.  The  result 
of  the  decision  is  to  place  the  feudal  right  to  oysters  and  mussels  (for 
Lord  Cowan  expressly  says  that  oysters  stand  substsintially  in  the 
same  position  as  mussels,  to  which  latter  alone  the  summons  related) 
under  precisely  the  same  rules  as  salmon  fishings.  Where  there  is  no 
express  grant,  or  a  general  grant  of  fishings  has  not  been  interpreted 
by  po.ssession  to  include  oysters  or  mussels,  the  Crown  will  be  ready 
(as  it  has  indeed  done  in  various  instances  quite  recently)  to  grant 
leases  of  oyster  fisheries  and  mussel  scalps.  Lord  Neaves  rested  bis 
opinion  on  the  analogy  of  the  civil  law  doctrine  as  to  a  plant,  which,  as 
accessory  to  the  soil,  belongs  to  its  proprietor  ex  eo  tempore  quo 
radices  egit,  I.  31  Inst,  de  rer.  div,  (2, 1) ;  17,  s.  12  D.de  acq,  r,  doni. 
(41,  1).  He  described  the  natural  history  of  the  mussel  to  show  that 
they  might  be  regarded  as  partes  soli,  and  therefore  pertaining  to 
the  Crown  as  dominus  soli,  but  he  saw  no  objection  in  principle  to 
the  Crown  granting  the  perpetual  privilege  of  taking  them,  as  in  the 
present  case,  without  giving  away  the  solum  also. 

Another  recent  decision  {E.  of  Zetland  v.  Glovers  of  Pei'th,  Jan.  31, 
1st  Div.)  also  reminds  the  civilian  of  the  rules  of  the  Soman  law, 
'  carrying  out,  as  it  seems  to  do,  the  principle  which  we  find  in  Justi- 
nian.   The  point  decided  was  that  a  shifting  Vank  in  the  Eiver  Tay, 
formed  of  sand  and  mud,  and  covered  at  high  water,  does  not  afiect 
the  rights  of  proprietors  on  opposite  sides  of  the  stream  in  respect  to 
fishing.    As  it  is  not  a  permanent  formation  having  the  character  of 
an  island,  but  is  only  a  '*  moveable  portion  of  the  bed  of  the  stream," 
it  belongs  to  neither  proprietor,  and  each  is  still  entitled,  as  before  its 
formation,  to  fi^h  to  the  middle  of  the  river;  in  other  words,  the  rules 
of  the  common  law  as  to  islands  formed  in  the  channels  of  rivers  do 
not  apply  to  such  a  temporary  and  uncertain  accumulation  of  natural 
materials  in  the  aiveus  of  a  stream.     No  exactly  similar  case  is  men- 
tioned in  the  corpus  juris,  or,  so  far  as  we  know,  in  the  more  acces- 
sible commentators.     Paullus  seems  to  have  held  that  a  floating  island 
does  not  fall  under  the  ordinary  rules  as  to  accession:  haec  enim 
propemodum  publica  atque  ipsius  fluminis  est  insula,  1.  Go,  s.  2,  Z>. 
de  acq.  r.  dom,  (41,  1).     So  the  rule  which  the  Court  has  now  laid 
down  seems  to  be  quite  in  harmony  with  what  commentators  have 
gathered  from  the  words  of  the  Roman  jurists  as  to  the  converse  case 
of  an  inundated  field,  which  is  not  lost  to  its  former  owner  unless  its 
identity  is  destroyed;  a  mere  temporary  inundation  will  not  affect 
rights  of  property,  but  a  long  continuance  of  a  river  in  a  new  channel 
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effaces  the  rights  of  the  owners  of  the  soil,  so  that  it  does  not  revert 
to  them,  even  if  after  the  lapse  of  years  the  stream  should  again  change 
its  course,  1.  7,  s.  5,  6,  D,  de  acq.  r,  dom,  (41, 1);  Noodt.  Prob,  J.V., 
I.,  1;  VOET.  Paiid.  XLI.  1,  17-19;  cf.  Geot.  de  J,  B.  et  P.,  XL,  8,  9, 
and  10;  PuFEND.  de  J,  iTaf.  et  Gen.,  IV.,  7,  10,  11.  Again,  take 
what  may  be  called  the  converse  case,  "  lacus  et  stagna,  licet  interduni 
crescant  interdum  cxarescant,  suos  tamen  terminos  retinent^  ideoque 
in  his  jus  alluvionis  non  agnoscitur,"  L  12,  B,  eod.  tit  The  result  of 
a  comparison  of  the  texts  seems  to  be  that  the  nature  of  the  subject 
in  question  must  be  changed  ("  inundatio  speciem  fundi  non  mutat," 
1.  7,  s.  6,  cit)  before  a  right  existing  in  it  can  be  lost;  and  by  parity 
of  reasoning  there  must  be  a  similar  stability  or  permanence  in  the 
new  character  impressed  in  order  that  what  was  res  publtca^  res 
niiUkis,  or,  as  PauUus  puts  it,  res  fluminis,  may  be  capable  of  appro- 
priation according  to  the  rules  of  natural  accession.  The  bank  must 
become  properly  an  island,  and  cease  to  be  merely  a  part  of  the  chan- 
nel of  the  river,  before  it  attaches  to  one  of  the  riparian  owners.  It 
appears,  therefore  (though  possibly  in  these  days  counsel  and  judges 
may  be  alike  surprised  to  learn  the  fact),  that  the  decision  in  this  case 
is  in  entire  accordance  with  the  principles  of  the  civil  law.  It  is  said 
to  be  also  in  harmony  with  Wedderhurn  v.  Paterson,  March  22, 1864, 
2  MT.  902. 


LATERAL  BOUNDARIES  ON  THE  FORESHORE. 

M'TaggaH  v.  MacdouaU. 

.  This  case,  which  was  finally  decided  March  6,  1867  (5  ilacph.  534), 
relates  to  a  somewhat  novel  subject  in  our  law.     There  are  mauy 
cases  concerning  rights  on  the  foreshore,  and  it  may  be  taken  as  pretty 
generally  admitted  that  proprietors  of  lands  bounded  by  the  sea  have 
certain  rights,  whatever  these  may  be,  upon  the  shore  ex  adverso  of 
their  lands.     But  the  question  wIuU  is  the  shore  ex  advei^so  of  a  man's 
estate,  that  is  to  say,  on  what  principle  is  the  boundary  of  two  coter- 
minous properties  to  be  extended  across  the  foreshore,  when  it  has 
not  been  fixed  by  the  titles  or  by  immemorial  usage,  has  not  before 
been  discussed  or  decided  in  this  country  or  in  England.     That  rights 
on  the  foreshore  have  some  relation  to  the  firmixige  of  an  estate 
hai  always  been  assumed,  as  may  be  seen  from  the  veiy  use  of  the 
tc;m  cj:  advei'so,  or  the  expressive  vernacular /or^ane^i^  (Skene,  e.  v. 
Ware;  see  Cailis  on  Sewers,  45,  48;  Hargreave's  Law  Tracts,  31, 
32,  etc.);  but  the  lateral  limits  of  that  frontage  have  never  been 
defined.     It  seems  probable  that  somewhat  similar  questions  most 
have  been  raised,  in  one  way  or  another,  where  lakes  have  been  dried 
up,  and  their  solum  appropriated  by  the  adjacent  landowners ;  and  it 
is  decided  that  in  that  case  the  division  is  not,  as  in  a  division  of  com- 
mouty,  rateably  according  to  valued  rent,  but  according  to  frontage 
{c.g.,  Codirane  v.  E,  Minto,  July  5,  1815,  0  Pat  139;   per  Lord 
Deas  in  Menzics  v.  J/acdonaW,  March  10,  1854,  16  D.  827,  852, 
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8o3) ;  bnt  the  mapner  in  which  bouudary  lines  are  to  be  drawn  from 
the  termini  of  the  land  boundaries  towards  what  is  vaguely  called  the 
middle  of  the  lake,  has  not  even  been  suggested.  In  Ireland,  a  spe- 
cial Act  of  Parliament,  5  Geo.  II.,  c.  9,  provides  for  the  division  among 
adjacent  landlords  of  reclaimed  bogs  {Furlong  on  Landlord  and 
Tenant,  pp.  701,  704;  Tisdale  v.  ParneU,  U  Ir.  C.L.R,  L  7);  but 
neither  in  Euglish  nor  Scotch  authorities  have  we  found  any  direct 
answer  to  the  question  above  stated.  Campbell  v.  Broivn,  Nov.  18, 
1813, 17  F.C.,  444,  comes  nearer  to  the  case  before  us  than  any  other 
recorded  decision  in  a  British  Court.  But  the  question  there  was 
between  two  feuars  on  the  south  bank  of  the  river  Clyde,  near  Port- 
Glasgow,  one  of  whom  sought  to  extend  his  march  in  the  same  direc- 
tion in  which  it  came  down  to  the  river.  The  march  ran  obliquely  to 
the  shore,  so  that  this  would  have  interposed  between  the  front  of  the 
neighbouring  feu  and  the  river.  The  principle  laid  down  for  ascer- 
taining the  boundaries  of  land  gained  from  the  river  by  the  respective 
feuars,  was  "  to  take  an  average  direction  of  the  narrow  sea,  from 
which  perpendiculars  should  be  dropped  on  the  march  stones  of  the 
different  properties.'*  The  Court  remitted  to  the  Lord  Ordinary 
"to  give  the  requisite  orders  for  ascertaining  the  direction  of  the  line, 
which,  if  taken  according  to  the  average  direction  of  the  river  or  firth, 
and  referred  to  the  middle  thereof  at  low  water,  may  be  reckoned  to 
form  the  common  boundary  of  the  property,  extending  below  the 
firth  from  the  opposite  sides  thereof,  in  the  counties  of  Renfrew  and 
Dambarton  \'  as  also  for  ascertaining  the  site  and  direction  of  lines 
to  be  raised  at  right  angles  from  the  common  boundary,  and  ex- 
tended till  they  reach  respectively  the  west  and  east  boundary  of 
each  feu,  ''at  the  spot  where  these  boundaries  touch  the  Clyde  at 
high  water.'*'  Such  a  principle  is  not,  however,  easily  applicable 
to  properties  abutting  on  the  open  ocean ;  for  how  should  we  ascertain 
the  medium  filum  of  the  Atlantic?  or  how  drop  perpendiculars  on  the 
average  direction  of  the  Geiipian  ocean  from  the  land  boundaries  of 
feus  at  St  Andrews  or  Montrose? 

In  M*Taggart  v.  Macdouall  it  was  contended  by  the  defendei*, 
whose  march  ran  obliquely  towards  the  sea,  that  he  was  entitled  to  have 
it  carried  in  the  same  direction  across  the  foreshore;  but,  except  as 
this  might  be  established  as  the  march  by  immemorial  usage  of  gather- 
ing seaware,  this  contention  was  hardly  for  a  moment  seriously 
entertained  by  the  Court.  His  most  serious  contention  was  that 
the  march  should  be  fixed  on  the  principle  of  Campbell  v.  Brown,  by 
aiicertaining  the  medium  filum  of  the  bay  on  which  the  properties  of 
the  parties  lie,  and  dropping  a  perpendicular  thereon.  The  bay  in 
question,  however — the  Bay  of  Luce,  on  the  west  side  of  which 
the  debateable  ground  was  situated — is  a  very  broad  arm  of  the  sea, 
widening  rapidly  towards  the  mouth,  and  the  Court  thought  that  the 
principle  applicable  to  the  shore  of  the  open  sea,  and  not  that 
applicable  to  the  shore  of  an  estuary,  should  be  applied.  The  Lord 
Ordinary  (Kinloch)  hit  on  an  idea  which  the  Court  eagerly  caught  at, 
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and  which  he  thus  stated: — "Using  the  analogy  of  the  case  of 
CampbeU  v.  Browne  the  Lord  Ordinary  was  disposed  to  think  that  the 
proper  method  was  to  tiike  a  line  representing  the  line  of  the  shore, 
drawn  at  such  distance  seawards  as  to  clear  the  sinuosities  of  the  coast, 
and  let  fall  on  such  a  line  a  perpendicular  from  the  end  of  the  land 
boundary.  Of  couri^e  he  does  not  mean  a  line  representing  the  whole 
coast  of  the  Bay  of  Luce,  but  a  line  fairly  representing  the  avera^ 
line  of  the  shore  extending  on  either  side  of  the  land  boundary.  To 
let  fall  a  perpendicular  on  this  line  from  the  end  of  the  land  boundary, 
occurs  to  the  Lord  Ordinary  as  the  nearest  possible  approximation  to 
the  application  of  the  principle  laid  down  in  Campbell  v.  Brown!* 

The  Court  accordingly  remitted  to  Dr  Keith  Johnston  to  lay  down 
"a  line  to  seaward,  opposite  and  parallel  to,  the  west  coast  of  the  Bay 
of  Luce,  representing  the  average  line  of  the  said  coast;  and  to  lay 
down  also  a  perpendicular  falling  on  the  said  average  line  of  coast 
from  the  end  of  the  land  boundary  between  the  estates  of  the  pursuer 
and  the  defender/'  Dr  Keith  Johnston,  misunderstanding  the  remit, 
laid  down  a  curved  line;  but  his  report  contained  an  ample  and 
valuable  discussion  of  the  general  principles  applicable  to  such 
boundaries.  He  showed  the  fallacy  of  the  supposed  principle  for 
ascertaining  boundary  lines  by  perpendiculars  to  a  curved  line 
representing  the  general  contour  of  the  coast,  and  instituted  a  series 
of  experiments  cm  the  surveyed  maps  of  the  coast  of  Great  Britain, 
from  which  at  last  be  evolved  canons  applicable  in  his  view  to  every 
possible  C41SC.     He  says : — 

"Nothing  satisfactory  was  obtained  until  it  occurred  to  mo  that  the 
foreshore  itself,  the  breadth  comprised  between  high  and  low  water  marks 
(coloured  yellow  on  the  maps  aud  diagrams),  the  subject  in  dispute,  might 
be  made  avadable  for  this  purpose. 

"  Repeated  experiments  on  this  method  of  procedure  have  led  to  the 
establishment  of  the  following  principle,  applicable  to  all  cases,  whether  in 
the  open  sea  or  in  an  estuary  or  a  river,  whiph  I  now  beg  to  submit: — 

*'*'  L  In  all  cases  where  the  shore  in  dispute  between  high  and  low  water 
marks  is  under,  or  does  not  exceed  the  breadth  of  one  furlong,  let  a  circle 
be  described  from  the  point  where  the  known  land  boundary  meets  the 
high-water  mark  as  centre,  with  one  furlong  as  radius;  join  the  points  on 
the  coast  where  the  circle  cuts  the  high-water  mark ;  erect  a  perpendicular 
to  this  line  from  the  centre  of  the  circle,  and  this  perpendicular  will  be  the 
bounrlary-line,  as  represented  by  XA,  XB,  XC,  XD,  in  Diagram  No.  2. 

"  n.  In  cases  where  the  breiidth  of  the  foreshore  is  greater  than  one 
furlong,  let  the  greatest  breadth  of  the  seaboard  (at  right  angles  to  a  base- 
line afterwards  explained),  be  taken  as  radius,  and  with  it  let  a  circle 
be  described  as  in  the  former  case,  let  the  points  of  intersection  with 
the  coast  be  joined,  and  from  the  resulting  base-line  the  perpendicular  will 
again  be  the  boundary,  as  shewn  in  the  lines  XY  and  XZ  in  Diagram 
No.  6 

"  III.  In  all  cases  of  rivers,  and  in  estuaries  of  less  breadth  than  five 
miles,  let  half  the  breadth  of  the  river  or  estuary,  that  is,  the  distance  from 
the  end  of  the  known  land  boundary  to  the  medium  fiLum^  be  taken  as  radius; 
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if  this  distance  is  less  than  one  furlong  let  the  bonndary  be  determined  as 
in  Prup.  L,  if  greater  than  one  furlong,  as  in  Prop.  XL,  and  let  the  b<»andary 
thus  got  run  out  to  and  tcriuiuate  at  the  m&Jium  filum  of  the  river  ur 
estuary*  which  medium  filuiii  should  be  that  of  the  water  in  the  estuary  at 
low  tide,  not  the  medium  fit  am  of  the  shores  of  the  estuary." 

These  propositions  are  followed  by  a  demonstration  extending  over 
several  pasres,  and  illustrated  by  elaborate  dia<];rams,  without  which 
the  details  would  be  unintelligible.     We  leave  those  of  our  readers 
who  are  interested  in  the  question  to  frame  the  necessary  demonstra- 
tions for  themselves;  and  continue  our  histoiy  of  the  case.     Having 
heard  counsel  as  to  the  length  of  coast  that  should  be  taken  into 
account,  the  Court — disregarding  his  theory  and  experiments — again 
remitted  to  Dr  Johnston  to  draw  a  straight  line  representing  the 
average  of  the  coast  from  a  point  about  three  miles   north,  to  a 
point  about  six  miles  south   of  the  march  sttme   terminating  the 
land  boundary.      In  doing  so,  the  Lord  Justice  Clerk  (Inglis)  de- 
precated  the   notion   of  laying  down  any  rule  or  formuk  strictly 
applicable  to  all  shore  boundaries,  and  held  that  "the  extent  of 
coast  to  be  included  in  the  average  must  always  depend  on  a  con- 
sideration of  the  whole  circumstances  of  the  particular  case."    This 
seems  to  be  all  the  legal  principle,  relating  to  the  point  indicated  at 
the  head  of  this  article,  which  can  be  got  out  of  the  case.     We  have 
not  a  word  to  say  as  to  the  justice  of  the  decision  as  between  the 
parties  in  this  litigation;  but  as  to  the  principle,  if  principle  it  can  bo 
called,   we  venture  to  think  that  the  judgment  is  not  satisfactory. 
There  is  only  a  semblance  of  principle  in  it     It  professes  to  lay  down 
a  i-ule  about  average  line  of  coast  and  perpendiculars,  and  then  proceeds 
to  apply  that  rule  so  loosely,  to  leave  so  much  scope  for  discretion  and 
the  consideration  of  circumstances,  as  to  make  it  impossible  to  extract 
from  the  case  any  rule  whatever  for  future  guidance.     It  is  plain  in 
itself,  and  Dr  Johnston  has  laboriously  demonstrated  the  fact,  that 
everything  depends  on  the  length  of  coast  to  be  averaged;  but  that  is 
precisely  the  thing  that  is  to  be  left  to  the  arbitrary  decision  of  the 
Court    An  avowedly  arbitrary  decision — by  which  we  mean  a  decision 
according  to  what  seems  fair  and  right  to  the  judge  in  the  circumstances 
of  the  particular  case,  apart  altogether  from  fixed  rules  of  law — would 
probably  come  nearer  the  equity  of  the  case,  without  the  encumbrance 
of  lines,  and  averages,  and  perpendiculars.    These  remove  the  arbitrary 
and  discretionary  element  only  a  few  steps  farther  back,  and  will 
rather  tend  to  prevent  the  Court  from  seeing  what  is  reasonable  and 
JQst  in  each  case. 

The  Court  in  the  case  we  are  commenting  on  fixed  on  points  at  a 
great  distance  from  the  disputed  march  as  the  termini  of  the  line  of 
coast  to  be  averaged,  and  these  points  were  chosen  arbitrarily,  at  least 
the  choice  can  be  referred  to  no  principle  or  reason,  except  that, 
looking  to  the  shape  of  the  coast  line  at  the  march,  the  selection  seemed 
to  the  eye  likely  to  result  in  an  equitable  division.  This  seems  very 
like  a  vicious  circle.    It  seems  difficult  to  see  why  promontories  and 
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sinuosities  at  a  distance  of  many  miles  should  affect  a  division  of  a 
narrow  foreshore — ^for  the  decision  is  expressly  excluded  from  applica- 
tion to  anything  beyond  the  foreshore,  such  as  the  oyster  beds  or 
fisheries  below  low  water  mark.  It  seems  to  us,  indeed,  that  in 
averaging  so  long  a  coast  line,  the  Court  went  directly  against  the 
analogy  of  CainpbeU  v.  Brown,  instead  of  following  it  In  that  case 
a  line  was  drawn  showing  the  medium  filum,  bat  the  bends  of  that 
line  in  the  upper  and  lower  reaches  of  the  river  had  no  effect  in  fixing 
the  march.  It  was  onlv  intended  there  to  take  into  account  so  much  of 
the  medium  JUum&s  showed  the  run  of  the  river  at  the  particular  place. 
In  M'Taggart  v.  Macdouall  the  line  drawn  parallel  to  the  shore  was 
made  to  terminate  on  the  one  side  at,  and  to  include,  a  promontory 
running  far  out  into  the  sea  in  another  proprietor's  lands,  and  six 
miles  distant  from  the  disputed  march ;  and  on  the  other  side,  to 
terminate  in  a  bay  four  miles  distant,  also  in  another  estate.  This 
almost  seems  a  studied  repudiation  of  all  principle. 

We  think  that  the  principle  nominally  adopted  by  the  Court  would 
work  well  enough  if  an  equal  distance  on  each  side  of  the  march  were 
taken ;  at  least  if  the  line  of  coast  were  nearly  straight  This  brings 
us  very  near  Dr  Johnston's  canons;  but  we  think  that  for  ordinary 
cases  a  simpler  form  of  expression  than  he  has  used  may  suffice  for 
all  practical  purposes.  Make,  e.g.,  at  the  end  of  the  land  boundary 
an  angle  formed  by  straight  lines  terminating  on  or  striking  the 
line  of  the  coast  in  each  direction,  say  at  the  distance  of  a  furlong 
(which  seems  to  be  the  distance  adopted  by  the  Ordnance  Sur- 
veyors wherever  they  have  laid  down  such  boundaries),  and  bisect  this 
angle.  The  line  of  bisection,  which  will  be  identical  with  a  per* 
pendicular  dropped  on  a  base  line  joining  the  extremities  of  these 
two  equal  coast  lines,  is  the  boundary.  We  cannot  illustrate  this 
by  diagrams,  but  any  one  with  a  few  pen  and  ink  lines  may  satisfy 
himself  that  the  principle  will  generally  work  well,  and  that  the 
theory  of  the  case  of  M'Taggart  v.  MacdouaU  is  entirely  vitiated 
unless  equal  distances  of  the  coast  on  each  side  of  the  land  march 
be  adopted. 

This  subject  has  been  dealt  with  frequently  in  American  Courts,  where 
proprietors  have  generally  a  right  "  to  wharf  out  '*  and  to  recover  land, 
from  the  "  flats  "  or  land  diy  at  low  water  opposite  their  "  upland" 
The  extreme  poverty  of  our  law  libraries  in  this  country — a  subject 
to  which  we  propose  shortly  to  direct  attention — disables  us  from 
referring  fully  to  the  cases  on  the  subject;  but  the  principles  followed, 
and  which  seem  not  materially  different  in  result  from  Dr  John- 
ston's, may  be  discovered  from  the  following  extracts  from  books  of 
authority : — 

"  A  riparian  proprietor  on  a  cove,  where  the  sea  ebbs  and  flows,  who  b 
entitled  under  the  Colony  Ordinance  of  1641  to  the  adyoining  flats,  cannot 
always  claim  the  flats  in  the  direction  of  the  exterior  lines  of  his  upland, 
but  only  in  the  direction  towards  low  water  mark  from  the  two  comers  of 
his  upland  at  high  water  mark.     Thus  in  the  case  of  a  circular  cove^  in 
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which  there  is  no  natural  channel,  if  a  straight  line  across  the  month  of  the 
cove  is  (me  hundred  rods  in  length,  and  the  circular  line  of  high  water  mark 
is  two  hundred,  each  owner  of  a  lot  abutting  on  the  cove  is  entitled  to 
run  his  lines  from  the  two  corners  of  his  lot  in  a  direction  towards  low 
water  mark,  so  as  to  include  a  parcel  of  flats,  which  at  the  mouth  of  the 
coTe  will  be  one  half  the  width  of  the  lot  at  high  water  mark :  and  they 
each  will  hold  his  share  in  severalty.  In  this  manner,  by  converging  lines, 
the  whole  cove  may  be  divided  without  any  intersecting  lines.  Dividing 
flats  in  a  cove  or  creek  in  this  manner,  it  is  supposed  that  there  is  no 
natural  channel  within  the  cove,  and  that  low  water  mark  is  without  the 
same.  .  .  .  The  mode  of  ascertaining  the  side  lines  of  water  lots  from 
the  upland  to  low  water  mark,  it  has  been  held  in  Maine,  is,  to  draw  a  base 
line  from  one  corner  of  each  lot  to  the  other,  at  the  margin  of  the  upland, 
and  run  a  line  from  each  of  these  comers  at  right  angles  with  such  base  line, 
to  low  water  mark.  If  the  line  of  the  shore  is  straight,  the  side  lines  of  the 
lots  thus  drawn  to  low  water  mark  will  be  identical;  but  if,  by  reason  of  the 
curvature  of  the  shore,  they  cither  diverge  from  or  conflict  with  each  other, 
the  land  inclosed  by  both  lines,  or  excluded,  as  the  case  may  be,  is  to  bo 
equally  divided  between  the  adjoining  proprietors.  The  expression,  *'  to 
the  low  water  mark,"  seems  evidently  to  imply  to  the  low  water  mark  in 
the  nearest  direction,  and  without  any  regard  to  the  course  of  the  side 
lines  of  the  upland  to  which  the  flats  are  adjoining  and  appurtenant. 
(Emenon  v.  Taylor^  9  Greenleaf,  Me.  R.  42)."  Angell  m  Tide  Waters, 
p.  232,  233  (Boston,  1847). 

"Land  formed  by  alluvion  is,  in  general,  to  be  divided  among  the 
riparian  proprietors  entitled  to  it  according  to  the  following  rule: — Measure 
the  whole  extent  of  their  ancient  line  on  the  river,  and  ascertain  how  many 
feet  each  proprietor  owned  on  this  line ;  divide  the  newly  formed  river  line 
into  equal  parts,  and  appropriate  to  each  proprietor  as  many  of  these  parts 
as  he  owned  feet  on  the  old  line ;  and  then  draw  lines  from  the  points  at 
which  the  proprietors  respectively  bounded  on  the  old,  to  the  points  thus 
determined  as  the  points  of  division  on  the  newly  formed  shore.  This  rule 
is  to  be  modified  under  particular  circumstances ;  for  instance,  if  the  ancient 
margin  has  deep  indentations,  or  sharp  projections,  the  general  available 
line  on  the  river  ought  to  be  taken,  and  not  the  actual  length  of  the  mai^n, 
as  thus  elongated  by  the  indentations  or  projections.  This  rule  is  found  in 
a  work  of  the  civil  law  entitled,  *A  Collection  of  New  Decisions,  by  Denisart,* 
9.V.  AUenMemmiy  and  was  adopted  by  Supreme  Court  of  Mass.  in  DeerJUld 
V.  Amu,  17  Pick.  Mass.  141.'^     lb,  258. 

The  same  rule  is  applied  to  alluvion  ou  a  river  nearly  in  the  same 
words,  by  the  same  author  in  his  work  on  "Water  Courses^'  p.  47, 
Boston,  1850,  referring  to  the  same  authorities.  No  reference  is  here 
made  to  the  medium  JHum.  Diagrams  are  given  ou  the  following 
pages,  showing  the  application  of  the  principle ;  but  as  any  one  can 
illustrate  its  application  for  himself  with  a  piece  of  paper,  it  is  un- 
necessary to  repeat  the  diagrams.  It  is  said  by  the  Court  in  the 
case  cited: — 

"We  are  not  aware  of  any  cases  where,  in  apportioning  appurtenant  flats 
among  contiguons  owners  of  upland,  the  foregoing  principles  and  mode  of 
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proceeding  would  not  be.  properly  applicable  as  to  the  rule  of  decision. 
Still,  we  do  not  undertake  to  affirm  that  there  may  not  be  stmie  peculiarity 
in  the  form  of  the  upland  t4i»  which  flata  are  appurtenant,  and  some  pecu- 
liarity of  manner  in  which  the  upland  may  bu  divided  among  contiguous 
owners,  the  effect  of  which  we  have  nut  anticiptited,  which  would  vary 
the  principle." 

Besides  the  cases  already  cited,  the  following  cases  are  referred  to: 
Utist  V.  Boston  Mills  Corpn.,  6  Pick.  Mass.  158;  Valentine  v.  Pipei\ 
22  Pick.  85;  Sparhawk  v.  Ballard,  1  Met.  Mass.  95. 
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[COaiMUNICATED.] 

In  the  debate  on  the  second  reading  of  the  Court  of  Session  Bill  the 
Double  Sheriffship  did  not,  of  course,  escape  observation;  and  the  fol- 
lowing were  some  of  the  Parliamentary  utterances  on  the  subject: — 

"  There  were  in  all  parts  of  Scotland  a  number  of  local  Judges 
called  Sheriff-Substitutes,  whose  functions  resembled  very  much  those 
of  the  County  Court  Judges  in  England.  But  the  judgments  of  these 
gentlemen,  who  heard  the  case  and  examined' the  witnesses,  and  knew 
the  character  of  the  persons  on  the  spot,  might  be  reversed  by  the 
principal  Sheriff*  in  Edinburgh,  who  had  never  seen  the  witnesses,  and 
knew  nothing  about  the  case  except  what  he  learned  by  reading  the 
evidence  laid  before  him.  On  appeal  it  was  veiy  often  held,  as  might 
be  expected,  that  the  judgment  of  the  principal  Sheriff  was  wrong,  and 
that  that  of  the  local  Judge  was  right.  Many  parties  in  Scotland 
thought  that  the  double  Sheriff's  ought  to  be  abolished  altogether,  and 
that  the  position  of  the  h)cal  Sheriff's  should  be  somewhat  improved, 
and  put  on  a  more  permanent  and  respectable  footing  than  they  now 
were.  He  admitted  there  was  a  difference  of  opinion  on  this  subject, 
and  that  there  was  some  advantage  in  the  system  of  non-resident 
Sheriffs;  but,  in  his  mind,  the  disadvantages  greatly  outweighed  the 
advantages.  Another  great  anomaly  was  that  these  local  Sheriffs  were 
all  paid  by  the  Crown  by  annual  votes,  but  the  Crown  did  not  appoint 
them.  The  Edinburgh  nim-resident  Sheriff'  appointed  his  Sheriff  at 
one  place  with  a  salary  of  jL^IOUO,  at  another  with  a  salary  of  1^00, 
and  at  another  with  Jt^^Oi)  a-year.  All  these  Sheriffs,  he  thought, 
should  be  appointed  directly  by  the  Secretary  of  St^te,  at  a  salary  to 
be  fixed  by  Act  of  Parliament." — Mr  M'Laren. 

*'  The  Double  Sheriffship  was  a  system  that  principally  existed  for 
the  purpose  of  finding  employment  for  the  Edinburgh  lawyers.*' — Mr 
Crum  Ewing. 

**  The  system  of  Double  Sheriffs  was  a  monstrous  institution,  which 
he  Would  like  to  hear  the  Lord  Advocate  defend." — Mr  Crawjard. 

We  hope  we  may  now  say  without  offence  that  if  the  institution  Ciin 
be  spoken  of  in  the  present  House  of  Commons  in  such  rude  terms  as 
the  above,  without  evoking  a  single  word  of  reply  or  remonstrance 
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from  Mr  Moncreiff,  or  any  of  its  friends,  it  has  indeed  very  little  to 
expect  from  the  new  Parliainent.  The  new  constituencies  will  not  bo 
troubled  with  an  over  regard  for  "vested  interests,"  or  for  any  class 
of  functionaries  who  may  be  dismissed  without  detriment  to  the 
public  interests,  and  therefore  we  think  it  may  be  safely  taken  for 
granted  that  one  of  the  first  results  of  the  labours  of  the  Royal  Com- 
mission will  be  the  abolition  of  the  office  of  Sheriff  Principal. 

The  question  then  arises — What  sort  of  Court  should  take  the 
place  of  the  Sheriffs  for  the  discharge  of  the  appeul  business  of  the 
Sheriff'  Courts?  There  are  certain  obvious  conditions  which  will  doubts 
less  be  attended  to  in  the  constitution  of  the  new  tribunal  Its  mem- 
bers must  be  Judges  of  the  Supreme  Court,  so  that  its  decisions  may 
give  uniformity  to,  and  be  an  authoritative  exposition  of  the  law.  Its 
sittings  and  its  business  must  be  kept  distinct  from  those  of  the  Court 
of  Session,  so  as  to  avoid  all  sort  of  delay,  and  enable  it  to  form  its 
own  practice  on  the  simplest  principles.  And  lastly,  it  must  sit 
alternately  in  both  Edinburgh  and  Glasgow,  so  that  country  practi- 
tioners may  be  able  to  instruct  Counsel,  and  conduct  their  own 
business  before  it,  without  the  intervention  of  a  town  agent 

We  hope  people  will  not  be  startled  by  the  novelty  of  this  latter 
proposal  If  the  reader  will  run  his  eye  over  a  railway  map  of  Scot- 
land, he  will  see  at  once  that  this  is  the  natural  arrangement  A 
judge  will  travel  from  his  house  in  Edinburgh  to  his  work  in  Glasgow 
with  much  less  discomfort,  and  not  much  more  time  than  it  costs 
one  of  bis  English  brethren  to  get  from  Westminster  to  Guildhall, 
and  though  he  should  sit  till  four  o  clock,  he  will  be  home  in  good 
time  for  dinner.  Now,  if  the  Glasgow  Appeal  Court  were  available 
for  the  foUowing  counties,  namely,  Stirling,  Dumbarton,  Argyll,  Bute, 
Kenfrew,  Ayr,  and  Lianai  k,  it  would  embrace  within  its  jurisdiction  a 
population  of  1,250,760,  which  is  within  250,000  of  being  exactly 
one-half  of  the  entire  population  of  Scotland,  and  yet,  in  almost  every 
part  of  the  district,  it  would  be  possible  for  the  country  agent  to 
leave  his  home  in  the  morning,  hear  his  case  argued,  and  return  tho 
same  night 

It  must  be  admitted  that  if  the  Court  is  to  consist  of  three  or  four 
members,  the  scheme  would  not  work ;  but  we  do  not  see  any  neces- 
sity for  there  being  more  than  two.  This  is  the  number  of  the  Lords 
Justices  of  Appeal  in  Chancery,  of  the  Court  of  Appeal  in  valuation 
cashes,  and  in  registration  cases,  and  a  little  reflection  on  the  subject 
will  satisfy  one  that  it  is  the  right  number.  The  larger  a  Board, 
the  less  is  the  sense  of  responsibility;  and  although  this  is  not  a  fair 
observation  to  make  with  respect  to  the  judicial  office,  a  variety  of 
judges  does  certainly  lead  to  variety,  and  sometimes  combativeness  of 
opinion;  whereas,  when  there  are  only  two,  they  do  not  like  to  differ, 
as  it  makes  their  Court  a  nullity.  It  is  presumed,  therefore,  that  in 
private  they  reason  with  each  other  more  earnestly,  till  they  see  eye 
to  eye,  and  thus  is  presented  in  public  that  singular  pretence  of 
perfect  and  cordial  harmony  which,  in  such  a  Court  as  that  of  the 
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Lords  Justices,  is  so  frequently  exhibited.  On  the  other  hand,  if 
there  were  three  of  them,  it  may  be  safely  predicated  that  two  would 
be  always  siding  some  way  or  other  against  the  third;  and  if  there 
were  four,  we  believe,  for  the  reason  stated,  that  there  would  be  still 
greater  risk  of  the  Court  being  equally  divided  than  with  only  two. 
The  great  advantage  of  a  Court  of  Appeal  is,  or  ought  to  be,  that  it 
possesses  the  capacity  of  taking  a  more  complete  and  more  accurate 
view  of  the  question  in  all  its  relations  than  the  judges  of  the  first 
instance.  Every  legal  question  has  a  great  many  sides,  and  no  case 
can  be  said  to  be  properly  decided  till  the  whole  of  them  are  presented 
separately  and  collectively  in  the  mind's  eye.  The  truth  of  this  is 
seen  in  the  new  views  which  are  frequently  presented,  even  to  the 
parties  themselves,  at  a  second  hearing.  They  then  find  out  where 
the  nut  lies  which  is  to  be  cracked;  and  as  it  is  the  main  business  of 
an  Appeal  Court  to  aid  and  assist  them  in  the  discharge  of  this 
function,  and  to  perform  it  for  them,  the  judge  ought  certainly  to 
have  a  colleague  with  whom  he  may  confidentially  exchange  his  ideas 
on  the  subject;  but  paradoxical  as  at  first  sight  it  may  appear,  wc 
believe  work  of  this  kind  is  better  done  by  two  judges  than  even  a 
larger  number. 

We  venture,  therefore,  to  submit  to  the  consideration  of  the  pro- 
fession the  suggestion  that  there  should  be  a  district  Court  of  Appeal 
for  Sheriff  Court  cases,  consisting  of  two  judges,  sitting,  as  occasion 
required,  in  Glasgow  as  well  as  Edinburgh.  It  is  our  opinion  that 
the  business  of  the  Court  would  soon  become  very  important,  for  one 
probable  result  of  the  approaching  inquiiy  will  be  a  considerable 
extension  of  the  jurisdiction  of  iSheriff  Courts,  and  the  admission  of 
a  right  of  review  (on  law  only)  in  cases  where  the  Sheriff  and  Sheriff- 
Substitute  are  now  final. 


Tlie  Court  of  Session  Bill  has  been  reprinted,  and  it  now  seems 
possible  that  it  may  become  law.  We  are  so  glad  to  accept  any  im- 
provement, however  small,  that  we  cannot  regret  this,  thongh  we  are 
quite  aware  that  the  passing  of  this  measure  will  be  used  as  an  ai^u- 
ment  for  postponing  further  reform.  How  far  such  arguments  will 
succeed  will  depend  on  the  earnestness  of  the  reforming  party.  Wo 
at  least  pledge  ourselves  not  to  let  the  question  rest  until  the  main 
reforms  indicated  in  our  recent  articles  have  been  achieved.  The 
reprinted  Bill  omits  the  clause  as  to  the  New  Court  of  Appeal  This 
is  unquestionably  right  The  proposed  Court  was  a  hybrid  between 
a  Court  of  law  and  a  jury,  and  its  decisions  could  neither  have  been 
respected  in  themselves,  nor  have  served  that  purpose  of  a  Supremo 
Court,  which  so  few  seem  to  remember  or  care  for — the  advancement 
and  exposition  of  the  law.  This  Court  was  as  bad  a  contrivance  for 
administering  the  law  as  anything  that  could  well  be  conceiTe<). 
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except  those  itinerant  tribunals  of  Sheriffs  which  some  interested 
people  are  now  proposing  as  substitutes  for  the  doomed  Sheriff 
Principals.  The  clause  allowing  procurators  to  conduct  advocations 
is  also  withdrawn.  A  much  larger  change  than  this  must  inevitably 
form  part  of  any  general  reform ;  and  even  if  it  were  not  so,  it  is 
pleasant  to  get  rid  of  a  clause  so  utterly  futile. 

The  Bill  retains  the  odd  provisions  for  recesses  of  seven  days  in 
spring  and  summer,  aud  making  the  Court  sit  on  1st  May.  We  are 
quite  in  favour  of  permanently  extending  the  sessions;  but  we  protest 
against  undoing  the  effect  of  the  extension  we  are  to  get,  by  holidays 
long  enough  to  retard  public  business,  but  not  long  enough  to  do  good 
to  any  one.  We  hope  the  Lord  Advocate  will  yield  to  the  general 
feeling  of  the  profession,  and  give  up  a  scheme  which  has  no  defenders 
but  himself. 

The  question  of  most  pressing  importance  at  this  moment  is — 
How  shall  the  Boyal  Commission  on  Scottish  judicatories  be  consti- 
tuted? Evdry  section  of  the  legal  profession  seems  to  think  itself  en- 
titled to  have  a  representative  on  the  Commission.  We  believe  that 
the  interests  of  such  sections  would  be  fairly  and  adequately  repre- 
sented and  protected  by  persons  deputed  to  give  evidence  before  the 
Commission,  and  that  only  a  lame  and  imperfect  report  will  be  pro- 
duced by  a  Commission  nominated  on  the  principle  of  representing 
conflicting  interests.  We  hope  the  Government  will  be  firm  enough 
to  nominate  an  impartial  Commission,  competent  both  to  inquire  and 
to  suggest  for  the  good  of  the  public,  and  not  for  the  interests  of  any 
section  of  the  profession. 

Despatch  in  Litigation. — We  have  been  favoured  with  the  follow- 
ing extract  from  the  Dundee  Advei'tiser: — 

"  The  proceedings  in  the  case  of  7Vyii»  ▼.  ^^ir,  which  was  decided  yesterday  by 
Sheriff'  Smith,  may  be  mentioned  as  an  illustration  of  the  rapidity  with  which  business 
may  now  be  disclosed  of  in  the  Sheriff  Court.  The  summons  (which  conchuied  for  £100 
of  damages  for  breach  of  contract)  was  dated  the  3d  of  June.  It  was  held  as  executed 
the  same  day.  It  was  called  in  Court  on  the  lOtb,  when  defences  were  given  in,  the 
record  was  closed,  and  the  trial  appointed  to  take  place  on  the  10th  (yesterday). 
Witnesses  were  examined  on  both  sides.  At  the  dose,  the  case  was  fully  argued,  and 
the  SheriflT,  without  making  avizandum,  gave  his  decision.  The  case  shows  what  may 
be  done  in  the  way  of  despatch  when  both  parties  are  desirous  to  avoid  delay,  and  it  is 
an  instructive  commentary  on  the  monstrous  evils  of  the  Court  of  Session,  and  the 
iDconvenienoe  resulting  from  other  parts  of  the  existing  judicial  system." 

Wc  have  done  as  much  as  any  other  publication  to  point  out 
abuses  and  to  advocate  reform  in  the  Court  of  Session,  and  we  may 
therefore  be  allowed  to  say,  that  a  single  case  in  the  Sheriff  Courts, 
disposed  of  with  the  despatch,  and,  we  have  no  doubt,  with  the  care 
aud  intelligence  for  which  Sheriff  Smith  is  remarkable,  does  not  go 
very  far  to  prove  tliat  these  Courts  are  themselves  in  no  need  of 
improvement.  We  every  day  find  cases  which  have  had  a  life  of 
years  in  the  inferior  Courts;  while,  on  the  other  hand,  where,  as  our 
coteraporary  says,  "both  parties  are  desirous  to  avoid  delay,"  almost 
pqual  expedition  is  sometimes  attained  in  the  Court  of  Session. 
Every  one  knows  that  the  Double  Sheriffship  affords  infinite  opportu- 
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nity  for  protracting  litigation  by  means  of  appeals ;  and  for  this  there 
is  no  remedy  but  to  give  the  resident  Sheriff  exclusive  command  over 
every  case  brought  before  him,  with  a  single  appeal,  at  the  end  of  the 
cause,  to  the  Supreme  Court.  Of  course  such  an  appeal  must  be 
cheap,  rapid,  conducted  by  the  same  agents,  and  if  appeals  on  ques- 
tions of  fact  are  permitted  at  all,  they  must  be  subject  to  restrictions 
of  a  very  stringent  nature.  We  cannot  afford  to  do  without  any 
appeal.  This  veiy  craving  for  despatch  forbids  it;  for  it  is  alleged 
that  in  some  places  (we  do  not  mean  in  Dundee)  both  law  and  justice 
are  sacrificed  to  rapidity  of  procedure,  and  much  of  the  SherifTs  work 
consists  merely  in  correcting  the  hasty  errors  of  his  Substitute.  The 
Court  of  Session,  as  we  have  often  pointed  out,  is,  as  a  rule,  disgrace- 
fully slow,  but  then  it  is  rarely  convicted  of  a  blunder.  Despatch  is 
not  an  unmixed  good. 

A  Terrible  Witness, — ^The  other  day,  in  a  jury  trial  in  Edinbuigh, 
a  learned  counsel,  cross-examining  a  witness,  asked  in  an  impressive 

manner — "  Now,  Mr ,  answer  me  one  question — Have  you  ever 

been  in  trouble?"  "Oh,  yes,  sir,"  was  the  reply,  after  a  moment's 
hesitation.  "Now" — looking  towards  thejury,  and  then  to  the  witness — 
"  Now,"  said  the  counsellor,  "  what  was  the  trouble  you  got  into  ? — 
tell  us  what  it  was?"  The  witness,  with  unabashed  simplicity,  replied, 
"  Piles,  sir." 

Who  is  a  Fellow-Servant  I — The  House  of  Lords,  in  affirming  the 
judgment  of  the  First  Division  in  Wilson  v.  Merry  &  Cunningham, 
has  put  an  end  to  the  notion  that  a  master  who  has  exercised  due  care 
in  the  selection  of  a  foreman,  can  be  made  liable  for  an  accident  hap- 
pening to  one  of  his  workmen  through  the  negligence  of  such  a  fore- 
man. It  does  not  appear  that  anything  was  laid  down  in  the  Court  of 
Appeal  different  from  the  principles  expounded  in  the  lucid  judgment 
of  the  Lord  President,  unless  it  was  that  Lord  Chancellor  Cairns  re- 
ferred the  rule  of  "  collaborat^ur  "  to  a  higher  principle  than  is  usually 
spoken  of  The  judgment  appears  to  be  quite  consistent  with  the 
views  which  we  have  formerly  taken  in  the  Journal — eg,,  vol.  xi.,  p.  187. 

The  late  Copyright  Decision. — The  House  of  Lords  has  held,  in 
Rouiledge  v.  Low,  May  29,  that  an  alien,  residing  in  any  part  of  the 
British  dominions,  is  entitled  to  the  benefit  of  the  Copyright  Act, 
5  and  6  Vict,  c.  45,  for  any  book  published  in  the  United  Kingdom, 
however  temporaiy  may  be  his  sojourn.  Lord  Cairns  and  Lord 
Westbury  went  farther  than  this,  giving  protection  to  all  aliens  first 
publishing  in  this  country,  without  regard  to  residence  in  the  British 
dominions.  Lord  Cranworth  and  Lord  Chelmsford  doubted  the  cor- 
rectness of  this  doctrine,  while  admitting  it  as  to  a  foreigner  in  a 
British  colony,  the  case  in  question ;  and  Lord  Colonsay,  stto  more^ 
reserved  his  opinion  on  a  point  which  was  not  necessary  for  the 
decision  of  the  case.  The  result  of  the  decision,  as  stated  in  Lord 
Caims's  opinion,  is  rather  peculiar  in  another  respect.  It  gives  copy- 
right throughout  the  colonies  to  all  books  published  in  the  United 
Kingdom,  but  does  not  give  it  in  the  United  Kingdom  to  books  pnb- 
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lisbed  in  the  colonies.  This  is  rather  an  anomalous  law  for  the 
British  Parliament  to  make  for  the  colonies.  On  this,  and  on  the 
distinction  without  a  reason  made  by  the  law  lords  who  did  not 
concur  with  Lord  Cairns  between  aliens  residing  in  colonies  and 
aliens  residing  abroad,  we  desidetate  further  explanation.  We  may 
be  allowed  to  observe,  further,  that  Lord  Cairns  would  probably  have 
some  diflSculty  in  explaining  why  this  decision  under  5  and  6  Vict., 
c.  45,  should  be  different  from  that  in  Jefferys  v.  Boosey,  4  H.  of  L. 
Ca.  815.  The  old  statutes  are  equally  wide  in  the  terms  in  which 
they  give  protection  to  authors,  and  equally  silent  in  respect  to  the 
author's  domicil;  and  it  may  be  reasonably  conjectured  that  the 
difference  in  the  late  decision  arises  merely  fjrom  the  fact  that  the 
judges  better  understand  the  principles  that  govern,  or  ought  to 
govern,  laws  on  such  subjects.  This  case  is  merely,  as  it  has  been 
called,  "  a  revolution  in  judge-made  law."  It  is  perhaps  too  much 
to  hope  for  a  further  improvement  to  be  made  in  the  same  way  to 
the  effect  of  recognising  copyright  in  all  books  wherever  published, 
subject  to  the  condition  of  giving  notice  at  Stationers'  Hall.  The 
Hcwiomist  says: — 

"The  notion  of  encouraging  or  protecting  the  home  manufactare  of  literatare  by 
regolatioDa  which  have  the  effect  of  i)enaltie8  on  publishing  abroad,  is  as  futile  as  tho 
protection  of  any  other  home  industry  has  proved  to  be.  We  could  only  gain  by 
acting  with  perfect  justice,  and  any  appearance  of  hardship  to  our  own  authors,  in  our 
not  iusisting  that  iuternational  copyright  should  be  mutnal,  would  be  only  an  appoar* 
ance.  We  have  given  up  the  policy  of  reprisal  when  the  foreign  author  consents  to 
publish  first  with  ourselves;  it  is  only  going  a  little  farther  to  abandon  reprisal  even 
when  ho  has  published  abroad;  and  the  principle  of  action  is  exactly  the  same.  The 
questiou  id  at  least  deserving  of  the  consideration  of  Parliament,  if  it  is  t  jo  late  for 
the  judges." 

Appointment. — In  consequence  of  the  resignation  of  Patrick  Arkley, 
Esq.,  Advocate  (1838),  (since  deceased,)  Mr  Campbell  and  Mr  Hallard 
have  been  promoted  to  the  position  of  First  and  Second  Sheriff- 
Substitute  respectively  of  Mid-Lothian,  and  Hubert  Hamilton,  Esq., 
Advocate  (1860),  a  son  of  the  late  Sir  William  Hamilton,  has  been 
appointed  Third  Sheriff-Substitute  in  room  of  ifr  Hallard. 

The  IHij€it  of  Law  Commmion, — The  Digest  of  Law  Commissioners  have  chosen  for 
the  preparation  of  specimen  digests,  Mr  Henry  Dunning  Macleod,  on  the  Law  of  Bills 
of  Exchange;  Mr  William  Richard  Fisher,  on  the  Law  of  Mortgages;  and  Mr  John 
Leyboum  Goddard,  on  the  Law  of  Easements.  Mr  Macleod  has  been  at  the  Bar,  but, 
we  Ixslieve,  without  practice,  nearly  twenty  years,  and  is  well  known  as  the  author  of 
B  very  exhaustive  work  on  the  theory  and  practice  of  bankiug.  Mr  Fisher  is  an  equity 
draughtsman  and  conveyancer.  He  was  called  to  the  Bar  in  1851,  and  is  the  author  of 
one  of  the  standard  works  on  Mortgages.  Mr  Goddard  has  been  scarcely  six  years  at 
the  Bar,  and  is  wholly  unknown  in  the  world  of  authorship  upon  the  subject  to  which 
he  has  been  appointed. 

There  were  thirty-six  competitors  upon  the  subject  of  Mortgages,  and  amongst  them 
was  a  learned  serjeant  and  several  well-known  men  in  authorship  and  in  practice. 
Twenty-four  gentlemen  competed  in  the  treatment  of  Bills  of  Exchange,  a  partner  in  a 
joint  production  being  a  Queen's  Counsel  of  some  reputation.  Upon  the  branch  Ease- 
ments and  Servitudes  twenty-seven  papers  were  sent  in,  some  of  them  emanating  from 
gentlemen  of  long  standing  and  erudition,  weU  known  in  authorship  and  practico.  Mr 
Dunning  Macleod  is  a  Scotchman  by  birth  and  connection. 

Obituary. — John  Anthony  Macrae,  Esq.,  W.S.  (1835),  LL.D., 
died  suddenly  of  heart  disease  at  Edinburgh,  May  23.    Mr  Macrae 
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was  of  the  Macraes  of  Inverinate,  and  claimed  to  be  the  chief  of  tlie 
name.  He  studied  at  the  University  of  Leyden,  where  he  took  the 
degree  of  LL.D.  He  was  distinn:aished  as  a  zealous  elder  of  the 
Church  of  Scotland,  and  as  a  Volunteer,  having  held  the  rank  of  Major 
in  the  Queen's  Edinburgh  E.  R.  V.  Brigade. 

John  Beatson  Bell,  Esq.,  W.S.  (1828),  of  Glenfarg,  Perthshire, 
was  eldest  son  of  Eev.  Andrew  Bell,  minister  of  Crail,  by  Catherine, 
daughter  of  the  Rev.  James  Beatson,  minister  of  Dunbarney,  Perth- 
shire. He  was  born  at  Crail,  1802,  and  educated  at  the  universities 
of  St  Andrews  and  Edinburgh.  He  assumed  the  additional  surname 
of  Beatson  on  succeeding  to  the  estate  of  (Jlenfarg  on  the  death  of  his 
maternal  uncle,  Thomas  Beatson,  Esq.,  in  184-1.     He  was  appointed  in 

]  855  affcnt  for  the  Church  of  Scotland,  and  a  few  vears  afterwards 

—I.     * 

secretary  of  the  Royal  Scottish  Society  of  Arts.  The  former  office  he 
held  till  his  death,  the  latter  he  resigned  during  his  last  illness.  He 
was  also  a  magistrate  for  the  counties  of  Perth  and  Fife.  He  died  at 
20  Great  King  Street,  Edinburgh,  15th  May,  1868,  and  was  buried  in 
the  West  Church  burying-ground.  He  married,  1830,  Ann  Young, 
elder  daughter  of  the  late  Charles  Young.  Esq.,  merchant  of  Leith, 
who  survives  him,  by  whom  he  has  left  a  son,  Andrew  Beatson  Bell, 
Esq.,  adyocatc,  1854,  Sheriff-Substitute  of  Fifeshire  at  Dunfermline, 
186.3,  and  four  daughters.  Another  son,  Mr  Charles  Young  Beatson 
Bell,  Writer  to  the  Signet,  1862,  predeceased  him  by  a  few  weeks, 
having  died  on  the  26th  March. — Law  Times, 


Sm, — By  000  of  the  clauses  in  the  Lands  Rights  Bill  it  is  proposed  tLat  ilia 
-word  ^^  dispone"  shall  be  no  longer  essential  to  a  conveyance  of  heritage  In  so 
i'ar  ns  regards  deeds  prepared  by  members  of  the  legal  profession  in  Scotland 
there  may  ha  no  neccasity  for  the  proposed  chang»^,  bccau&e  the  existing  rale  is  so 
familiarly  known  that  auy  Scttch  c  «nveyancer  who  would  prepare  a  deed  pur- 
porting and  intended  to  convey  heritage,  would  be  K^^i^^y  of  an  inconceivable 
amount  of  negligence  if  **  dispone  "  were  omitted.  But  there  is  the  exceptional 
case  of  non- professionals  making  their  own  settlements  or  codicils  (a  practice 
certninly  not  to  be  enc  airaged  for  their  own  sakes  as  well  as  their  intrndrd 
successors')  where  it  is  very  hard  that,  however  well  the  testatr  may  have 
expressed  his  meaning  his  deed,  in  so  far  as  it  professed  to  dispose  of  heritage, 
bhould  not  receive  effect  from  the  niere  omission  of  the  word  *'  dispone."  It 
appears  to  me,  however,  that  there  is  a  still  greater  grievance  to  be  redressed. 
Q^uke  the  case  of  a  Scotchman  who  goes  to  one  of  our  Colonies  and  dies  there 
posseescd  of  Scotch  heritage,  but  leaving  a  mortis  causa  deed  exclusively  in  the 
English  form  purporting  to  dispose  of  his  whole  estate  wherever  situated.  It  ia 
most  unjust  that  such  a  deed,  in  so  far  as  it  relates  to  Scotch  heritage,  should  not 
affect  the  heir  at  law.  I  therefore  think  there  is  much  call  for  a  general  British 
Statute  conferring  upon  mortis  causa  det*ds  quoad  real  estate,  privileges  some- 
what similar  to  those  conferrcfl  upon  wills  oF  pergonal  estate  by  24  and  25  Vict, 
c.  1 14.  I  do  not  apprehend  that  much  difficulty  would  arise  as  to  whether  such 
deeiis,  invalid  by  the  law  of  Scotland  as  the  lex  rei  sita;^  were  valid  according  to 
the  law  of  England;  indeed,  the  statute  might  give  certain  foniis  cf  convey- 
ances,—and  the  proposed  change  would  be  beneficial  in  an  atsicnilating  point  of 
view.  Praetor. 
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COUET    OF    SESSION. 
(Reported  hy  William  Gutlirie  and  William  JIackintoshj  Esquires,  Advocates,) 


FIEST  DIVISION. 

Glen  v.  Caledonian  Eailway  Co. — May  21. 

Interim  t7iierdicl — Railway, — Glen,  proprietor  of  XjOO  Caledouiaii 
Hallway  Guaranteed  Stock,  sought  interdict  against  respts.  **  from  declnr- 
ing  or  paying  any  dividends  on  any  ordinary  stocks,  until  £968,920  10s 
9d,  being  the  amonnt  whereby  the  capital  of  the  company  has  been 
reduced  or  encroached  upon,  shall  be  replaced  out  of  net  profits,  after  pro- 
viding for  interest  op  debentures  and  other  debts  and  dividends  on 
guaranteed  and  preference  shares;  (2)  from  declaring  or  paying  dividends 
on  ordinary  shares  for  the  half-year  ending  31st  Jan.,  1868,  and  frpni 
carrying  any  sum  to  the  credit  of  the  revenue  of  the  half  year  ending  31st 
July,  1868;  (3)  from  declaring  or  paying  dividends  on  any  shares  except 
out  of  net  profits;  (4)  from  applying  money  raised  in  virtue  of  the  powers 
conferred  by  the  Sol  way  Junction  Railway  Act  1865,  and  other  Acts 
towards  payment  of  dividends,  and  from  placing  said  sums  to  revenue 
accx)Qnt,  and  from  applying  said  sums  otherwise  than  for  the  purposes 
specified  in  said  Acts;  and  (5)  from  borrowing  money  on  the  security  of 
the  stock  authorised  to  be  issued  by  the  said  Acts  or  any  of  them,  or  iu  any 
other  way  except  on  mortgages  granted  in  terms  of  the  said  Acts  and  other 
Acts  of  the  company'. 

After  answers  had  been  lodged  for  the  company,  Lord  Ormidale,  in  the 
Bill  Chamber,  passed  the  note,  and  recalled,  Aoc  staiUt  the  interdict  formerly 
granted.  Complr.  reclaimed  as  to  2nd  and  4th  head  of  his  prayer.  It 
appeared  that  the  dividend  for  year  ending  31st  Jan.,  1868  had  been  paid 
after  the  reclaiming  note  was  presented. 

Lord  President — ^This  reclaiming  note  asks  the  Court  to  grant  interim 
interdict  against  what  has  been  already  done.  I  don*t  know  of  such  a 
thiog  having  ever  been  done,  or  proposed.  One  peculiarity  in  the  process 
of  interdict  in  our  law,  as  dealt  with  on  a  passed  note  is,  that  at  the  end  of 
tlic  cause,  although  the  thing  in  question  may  have  been  done,  the 
complainer  may  be  entitled  to  a  judL^nent  which,  among  other  things, 
grants  perpetual  interdict  against  that  thing.  But  that  is  the  case  of  a 
final  judgment  on  the  merits,  and  that  is  merely  the  form  which  that 
judgment  assumes.  But  what  is  asked  hero  is  that  we  shall  make  an 
interim  order.  That  is  not  a  judgment  in  the  cause,  but  it  is  doing  that 
which  is  expedient  or  proper  for  the  time.  Such  an  order  is  only  granted 
because  it  is  expedient  that  something  proper  for  the  time  should  have 
immediate  effect.  In  this  case,  however,  the  order  asked  as  to  the  dividends 
could  have  no  affect  at  all,  either  immediate  or  prospective.  As  to  the 
second  matter,  the  administration  of  the  company's  affairs  may  have  shown 
irregularities  in  time  past.  The  averments  hero  would  raise,  however,  a 
very  large  question  for  a  mere  matter  of  interim  interdict — a  question 
whether  £550,000  raised  under  three  Acts  of  Parliament,  is  going. to  be 
misappropriated  by  the  directors,  and  whether  it  is  necessary  to  prevent 
them  from  doing  so  by  interim  interdict.  Complr.  saya  you  have  beeu 
guilty  of  so  many  irregularities  in  time  past,  that  it  is  expedient  to  do  so. 
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Hespts.  say  what  they  have  done  is  Easily  explained^  and  that  they  were 
only  replacing  out  of  capital,  a  sum  advanced  from  revenue  for  operations, 
which  fall  to  be  paid  from  capital.  Parties  were  entirely  at  variance  as  to 
the  facts,  and  there  was  no  reason  for  granting  interim  interdict. 

Lord  Deas  and  Lord  Ardmillan  concurred,  observing  that  it  was  also 
an  important  element  that  it  was  an  attempt  to  stop  the  whole  business  of 
the  company  at  the  instance  of  one  who  offered  no  caution  and  declined 
the  caution  ofifered  to  him  by  respts. 

Lord  Curriehill  declined.     Adhere. 

Act. — ClarlCf  Lamond,    Agent — W,  MitchtUj  S.S.C. Alt — Yonnf;.  Waisoiu 

Johnstone.    Agents — Hope  i  Mackay,  W.S: 

Fleming  v.  Elphinstone. — May  21. 

Superiority — Reservation  of  minerals — Singular  successor. — ^Declarator 
that  the  minerals  in  certain  lands  belonging  in  property  to  defr.  Lord  E., 
called  Auchcnkills,  etc.,  belonged  to  pursuer  as  heir  of  entail,  in  possession 
of  the  Earldom  of  Wigtown.  There  were  also  conclusions  for  reduction  of 
a  disposition  executed  in  March  and  April,  1811,  by  which  the  superiority 
of  the  said  lands  was  conveyed  to  the  vassal.  The  L.  O.  (Mackenzie), 
found,  5th  Feb.,  1859,  that  under  the  disposition  of  1811,  defr.  had 
acquired  an  ex  facie  valid  title  to  the  minerals,  which  pursuer  was  barred 
by  negative  prescription  from  challenging  either  for  fraud  or'esaential  error. 
Pursuer  reclaimed,  and  cases  were  ordered. 

Lord  President — An  entail  was  made  about  the  middle  of  last  century 
by  the  Earl  of  Wigtown,  who  had  previously  granted  a  feu-charter  of 
Auchenkills  to  one  Eobertson.  That  feu-charter  expressly  reserved  the 
minerals,  and  the  lands  were  to  be  held  of  and  under  the  heirs  of  entail. 
Lady  Clementina  Fleming,  who  succeeded  the  entailer,  granted  a  charter 
of  sale  in  favour  of  the  eleventh  Lord  E.,  who  acquired  the  dominium  utile^ 
repeating  the  reservation  of  minerals.  Lady  Clementina  afterwards  granted 
a  precept  of  dare  constat  containing  the  same  reservation  to  the  twelfth 
Lord  Elphinstone,  father  of  defr.  Lady  Clementina  was  succeeded  by 
Charles  Fleming,  who  made  up  titles  as  heir  of  entail,  which  expressly 
included  the  lands  of  Auchenkills.  In  1811,  Charles  Fleming  being 
superior,  and  the  original  defender's  father  being  vassal,  the  former  desired 
to  avail  himself  of  the  Act  20  Geo.  IL,  enabling  superiors  holding  under 
entails  to  sell  their  superiorities  to  the  vassals,  and  granted  a  commission 
to  two  persons  to  deal  for  him  in  this  behalf  as  to  all  his  superiorities. 
They  executed  the  disposition  of  1811,  which  narrates  both  the  statute 
and  commission,  and  recites  that  Lord  Elphinstone  was  desirous  of 
purchasing  the  superiority,  etc.,  and  then  dispones  the  lands  in  the  ordinary 
form.  Defr.  contends  this  gives  an  ex  facie  good  title  to  tho  minerals, 
wl.ich  contention  the  L.  O.  has  sustained.  Certainly,  under  ordinary 
circumstances,  a  disposition  of  lands,  without  an  express  reservation,  will 
convey  tho  minerals,  but  here  the  vassal  had  a  feu-charter  to  the  lands  with 
an  express  reservation  of  the  minerals,  so  that  the  heir  of  entail  held  not 
merely  the  superiority  but  also  a  complete  title  undivested  to  the  minerals 
in  Auchenkills.  The  mineral  estate  was  quite  separate  from  the  lands,  or 
rather  it  remained  part  of  the  entailed  Barony.  Did  this  deed  divest 
Charles  Fleming  of  the  mineral  estate)  Neither  Charles  nor  his  commis- 
sioners had  any  power  to  sell  the  minerals,  and  to  sell  them  would  hare 
been  a  clear  contravention  of  the  entail,  as  well  as  beyond  the  terms  of  the 
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commission.  That  is  clear  on  the  faco  of  the  deed.  In  these  circumstances, 
aod  observing  in  addition  that  the  price  is  said  to  be  the  price  of  the 
superiority,  feu-duties,  and  casualties,  I  cannot  read  the  general  disposition 
comprehending  the  minerals.  Then  is  party  now  in  possession  entitled  to 
the  minerals?  >Mr  Mouutstuart  Elphinstone  became  owner  of  the  superiority 
in  1811,  for  political  purposes,  and  held  it  for  many  years.  In  1857,  he 
conveyed  it  to  the  thirteenth  Lord  K,  the  defr.,  who  was  also  proprietor  of 
the  dominium  utile.  The  question  therefore  is  whether  singular  successors 
(for  both  Mouutstuart  Elphinstone  and  the  defr.  were  singular  successors) 
were  entitled  to  the  minerals  under  the  deed  of  1811.  A  superiority  is 
always  subject  to  the  burden  of  the  feu-right,  and  a  superior  can't  know  the 
extent  of  his  interest  without  knowing  what  is  in  the  feu-right  He  goes 
to  the  feu-charter  and  there  finds  the  measure  of  his  own  estate.  No 
singular  successor,  therefore,  can  fail  to  know  the  full  effect  of  the  disposition 
of  1811 — viz.,  that  it  was  a  disposition  of  the  superiority  of  the  lands, 
excluding  the  minerals.  This  view  was  confirmed  by  what  had  taken  place 
in  making  up  the  original  defr.'s  titles.  It  was  unnecessary  to  dispose  of  the 
reductive  conclusions  or  the  plea  of  prescription,  as  the  deed  of  1811  had 
never  had  the  effect  of  carrying  the  minerals. 
The  other  Judges  concurred. 

NoBTH  Bbitibh  Oil  and  Candle  Company  {Liurkv)  v,  Swann. — 

May  27. 

Agreement — Construction. — ^Declarator  that  by  agreement  dated  Aug., 
1865,  defr.,  a  coalmaster,  is  bound  till  Whits.,  1873,  to  supply  to  pursuers  as 
much  cannel  or  oil  coal  as  pursuer  shall  require  him  to  supply;  but  so  that 
the  quantity  to  be  supplied  in  any  one  week  shall  not  be  less  than  75  tons 
nor  more  than  150  tons;  and,  second,  that  pursuers  are  entitled  to  sell,  use, 
or  dispose  of,  in  any  manner  they  think  proper,  the  cannel  or  oil  coal  so 
supplied.     The  agreement  proceeded  on  the  preamble  that  the  company 
were  erecting  works  at  Lanark  for  manufacturing  paraffin  oils,  and  candles, 
and  greases  from  petroleum  coal  or  shale,  and  that  Swann  was  desirous  of 
supplying  the  company  with  oil  coals  from  his  coalpits.     He  agreed  *'  to 
supply  in  every  week  to  the  said  company,  and  the  said  company  do  here- 
by agree  to  receive  in  every  week  from  the  said  James  Swann  as  much 
cannel  or  oil  coal  as  the  said  company  shall  require,  but  so  that  the  quantity  to 
be  supplied  in  any  one  week  shall  not  be  less  than  75  tons  of  20  cwt.,  or 
more  than  150  tons;  "  and  also  any  quantity  of  coal  tripping  which  the  said 
company  may  require  (it  being  understood  and   agreed   that   the  said 
company  shall  take  from  the  said  James  Swann  the  whole  coal  tripping 
which  they   may  require  at  their  said  works  for  distilling  or  working 
the  cannel  coal  which  they  may  take  from  the  said  James  Swann)  at  the 
prices  and  subject  to  the  stipulations  hereinafter  declared."     Stipulations 
as  to  delivery,  payment,   endurance,   etc.,   were  added.     The  company 
having  discovered,  about  Dec,  1866,  or  Jan.,  1867,  that  they  could  obtain 
other  substances  for  their  manufacture,  and  that  it  might  be  profitable  for 
them  to  sell  the  cannel  coal  they  receive  from  the  defender,  asked  the 
defr.  to  store  the  coal  and  deliver  it  to  them  in  larger  quantities,  which  he 
refused.     Pursuers  brought  this  action,  to  which  defr.  pleaded  that,  under 
the  agreement,  pursuers  were  not  entitled  to  require  delivery  of  any  coal 
from  defr  except  for  the  purposes  of  manufisusture  therein  specified,  or  to 
use  the  coal  supplied  to  the  defender  except  for  such  purposes. 
The  L.  O.  (Barcaple)  assoilzied  defr.,  and  the  Court  adhered. 
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CocKBUBN,  &c.  V.  Watson  and  Wilson. — 3/atf  27. 

Advocation — Prommory  Note. — Action  in  the  Sheriff  Court  of  Roxhurgh 
against  the  members  of  the  Brisbane  Place  Benevolent  Society,  Kelso,  con- 
cluding for  £100,  the  amount  of  a  promissory  note,  by  Townley,  secretary 
of  the  society,  and  as  a  member  thereof  for  behoof  of  the  whole  members  of 
said  society,  and  which  sum  was  paid  over  by  pursuers  to  dcfrs.  and  others, 
members  of  said  society  for  the  years  1864  and  18G5.  The  S.S  (Rossell) 
dismissed  the  action  on  various  grounds,  wiet*  alia  because  all  parties  inter- 
ested were  not  called.  The  Sheriff  (Ruthcrfurd),  on  appeal,  sistcd  process 
to  enable  pursuers  to  cite  all  the  other  members  of  the  society  in  a  supple- 
mentary action.  He  afterwards  conjoined  the  actions,  and  found  that  all 
the  members  of  the  society  in  the  year  1865  benefited  by  the  proceeds  of 
the  bill,  and  decerned  against  them,  and  remitted  to  the  clerk  to  make  up  a 
state  showing  the  sum  due  by  each  member  during  said  year.  The  Defrs. 
advocated.  Pursuers  pleaded  that  as  the  Sheriff's  interlocutor  contained 
a  remit  to  the  clerk  to  make  up  a  state  showing  the  precise  sum  due  by 
each  defender,  it  was  not  a  final  judgment  which  could  be  advocated.  The 
L.O.  (Ormidtile)  held  the  judgment  in  all  substantial  respects  final  and 
exhaustive ;  and  on  the  merits  that  the  Sheriff  had  erred  in  deciding  without 
hearing  the  advocators  or  allowing  proof;  also  that  the  original  actions 
were  irrelevantly  laid,  concluding  for  payment  of  a  promissory  note,  as  to 
which  it  was  not  even  averred  that  pursuers  (respts.)  were  in  tiiulo  of  it  or 
creditors  for  its  contents.  Respts.  (pursuers)  reclaimed.  The  Court  did 
not  decide  the  question  as  to  the  competency  of  the  advocation,  that 
objection  not  being  insisted  in.  But  held  that  the  action  ought  to  have 
been  dismissed  on  the  ground  that  it  was  not  said  that  the  pursuers  had 
paid  the  promissory  notice  or  acquired  any  title  to  it.  The  Court  ac- 
cordingly adhered  to  the  Lord  Ordinary's  judgment,  advocating  the  cause, 
and  dismissing  the  action. 

A ct. — I'attisoiu  Burnet,  Agent —  William  Mason^  /S'. ^.  C.  ■-  Alt. — J".  C  5flii^t 
Hall.     Afjent — Jam&t  SomcrvillCy  S.S.C. 

Lord  Blantybe  v.  Clyde  Navigation  Trustees. — May  20, 

Clyde  Navigation  Acts  1858 — Statute — Construdion. — Suspension  and 
interdict  against  respts.  using  or  disposing  of  any  matter  taken  from  the 
banks  or  bed  of  the  river  upon  or  opposite  to  the  complainer's  lands,  other- 
wise than  by  depositing  it  dredged,  on  the  most  convenient  banks  of  the 
river,  upon  or  ex  advei^so  of  the  said  lands,  at  parts  approved  by  complr.; 
or  at  least  to  grant  the  interdict  craved  with  regard  to  matter  taken  above 
low-water  mark ;  and,  in  any  event,  from  carrying  it  away  and  thn)win^  it 
into  the  sea  at  Loch  Lon^  or  elsewhere,  and  from  using  it  for  an}'  purposes 
other  than  the  purposes  of  respt.'s  undertaking,  as  defined  by  their  Acts  of 
Parliament  Complr.  founded  on  s.  76  of  the  Consolidation  Act  of  ISoS, 
which  defines  the  undertaking  to  consist  of,  inter  alia,  the  digging  or  cutting 
the  soil  or  banks  of  the  river  or  bed  thereof,  and  laying  the  same  upon  the 
most  convenient  banks  of  the  river.  The  L.  O.  (Barcaple)  refused  the  inter- 
dict. The  statute,  in  giving  the  power,  laid  no  restriction  on  the  trustees  as  to 
putting  the  soil  on  the  banks  belonging  to  the  proprietor  from  whose  ground 
it  was  taken  In  construing  the  statute  complr.  was  entitled  to  the  benefit 
of  any  presumption  that  the  Legislature  did  not  intend  to  affect  him  moro 
injuriously  than  the  words  expressly  import.  The  L.  O.  thought  that  it 
was  not  the  purpose  of  the  part  of  s.  76  referred  to  to  give  the  power  of 
digging  or  cutting  soil,  either  unrestrictedly  or  subject  to  the  qualification 
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contended  for.  That  power  was  expressly  conferred  by  a  preceding  part 
of  tlic  section  where  the  undertaking  was  defined  as  consisting  first  of  ''  the 
deepening,  straightening,  enlarged,  widening  or  confining,  dredging,  scouring, 
improving,  and  cleansing  the  river  and  harbour,  until  a  depth  of  at  least 
17  feet,  at  neap  tides,  has  been  obtained  in  every  part  thereof."  The  power 
to  deepen,  dredge,  etc.,  could  only  be  exercised  by  taking  matter  from  the 
bed  of  the  river.  The  power  to  widen  could  only  be  exercised  by  cutting 
its  banks.  It  was  presumable  that  some  additional  power  was  intended 
to  he  given  by  the  subsequent  part  of  the  clause.  The  L.  O.  thought  it 
was  intended  to  give  the  power,  not  before  given,  of  laying  on  the  banks 
material  removed  either  from  its  bed  or  banks;  and  not  to  limit  the  ample 
powers  to  remove  soil  already  giveu  in  the  earlier  part  of  the  clause. 
Complr.  reclaimed. 

Lord  President — The  application  was  founded  on  an  allegation  that  the 
Trustees  have  introduced  a  novelty — namely,  carrying  away  the  materials 
obtained  from   the  river  out  to  sea,  and  disposing  of  it  there,  whereas 
formerly  it  was  laid  on  the  banks  of  the  river.     That  was,  no  doubt,  an 
important  change;  whether  it  was  productive  of  disadvantage  to  complr. 
the  Court  had  no  means  of  judging.     The  question  was  whether  it  could 
be  stopped  b}'  interdict.     The  operations  in  question  were  a  matter  of 
statutory  duty,  and  the  trustees  were,  bound  to  carry  them  on.     The  only 
question,  therefore,  was  in  what  mode  they  should  be  done.     After  referring 
to  the  terms  of  the  prayer,  his  Lordship  said — When  a  party  asks  for 
interdict  against  doing  in  a  particular  way  what  can  be  done  only  in 
two  ways,  in  substance  and  effect   he  asks  the  Court  to  order  it  to 
be  done   in    a  particular  way.       The    effect    of    granting    the    prayer 
of  this  note  would   be   to  compel  the  Trustees  to   lay  the  whole  soil 
cut  or  dredged  from  the  river  and   its  banks  opposite  complr.'s  lands 
on  the  banks  of  these  lands  at  such  places  as  he  should  appoint      Ho 
doubted  the  competency  of  such  an  application,  but  the  L.O.  thought  the 
merits  so  clear  that  the  question  of  competency  might  be  disregarded,  and 
he  took  the  same  view.     He  would  only  say  that  this  doubt  made  him 
more  inclined  to  refuse  the  interdict  on  the  merits.     It  was,  after  all,  a 
mere  question  of  the  construction  of  the  Consolidating  Act;  and  if  it  were 
niade  a  condition  of  the  powers  thereby  conferred  on  the  Trustees,  that  they 
should  lay  the  soil  on  the  banks,  complr.  might  prevail  on  the  merits.     The 
statute  did  not  confer  the  powers  in  a  clause  expressly  intended  to  give 
these  powers,  but  its  words  were  equivalent  to  an  empowering  enactment. 
It  was  said  that  it  imported  a  condition,  the  effect  of  the  words  as  to  laying 
on  the  banks  not  being  confined  to  the  words  immediately  preceding,  but 
extending    back  to   the   more  general   words  **  deepening,"   "  scouring," 
etc.,  in  the  earlier  part  of  the  clause.     Even  taking  it  so,  however,  ho 
was  of  opinion  that  the  Trustees  were  empowered  to  lay  the  stuff  on  the 
banks  most  convenient  for  them,  though  not  without  reasonable  regard  to 
the  convenience  of  others.     But  the  question  was  whether,  having  this 
power,  they  were  entitled  to  dispose  of  it  in  any  other  way.     His  Lordship 
could  not  find  in  that  clause  anything  but  power.     The   clause   was  a 
description   of  the   undertaking,   enumerating  what    the    trustees  were 
empowered  to  do  for  the  public  benefit;  and  had  the  same  effect  as  the 
previous  Act  of  1769  and  other  Acts  (which  might  be  referred  to  for  aid 
in  interpretation)  which  contained  proper  empowering  clauses  in  the  older 
style  then  used. 

The  other  Judges  concurred. 
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Thoms  V.  Thoms. — Mai/  30. 

Compensation. — Suspension  of  a  charge  by  John  Thoms,  to  pay  £600  in 
a, promissory  note,  granted  in  Nov.,  1860,  by  the  late  Alexander  Thoms 
and  respt.,  to  Mrs  Berwick.  The  charge  proceeds  on  a  decree  in  an  action 
of  the  Court  of  Session,  brought  by  rcspt.  against  complr.  for  relief  of  an 
action  in  the  Sheriff  Court  of  Fife.  Complr.  pleads  compensation  on  a 
holograph  bond  or  obligation,  by  which  respt.  bound  himself  to  pay,  within 
two  years  of  the  death  of  Alex.  Thoms,  to  whom  Alex,  might  direct 
Alex,  executed  a  probative  deed  of  direction  and  assignation  on  the  back 
of  the  bond,  directing  payment  of  the  sum  to  complr.  The  sum  became 
payable  on  15th  Aug.,  1866,  and  became  the  subject  of  an  action  in  the 
Sheriff  Court  still  in  dependence.  The  L.  O.  on  the  bills  refused  the  note. 
Complr.  reclaimed.  The  Court  adhered  on  the  ground  that  the  bond  or 
obligation  founded  on  was  not  a  liquid  document  of  debt,  there  being  no 
creditors  in  it.  It  was  not  surprising  that  there  should  have  been  an  action 
in  the  Sheriff  Court  about  it.  There  was  a  further  difficulty  in  pleading 
compensation  after  sentence,  as  to  which  it  would  have  been  necessary  to 
hear  further  argument,  if  the  first  ground  had  not  been  sufficient  for 
decision. 

Maoome  v.  Dickson. — June  6. 

Landlord  and  Tenant — Furnished  House — Taxes, — Appeal  in  an  action 
under  Debts  Hecovery  Act  in  Dumbartonshire  Sheriff  Court,  for  the  rent 
of  a  house  let  by  a  written  lease  for  three  years  to  the  defr.  Defir.  paid 
the  past  rents  under  deduction  of  the  taxes  usually  paid  by  the  tenant, 
which  he  had  paid,  and  which  he  maintained  he  was  entitled,  as  occupant 
of  a  furnished  house,  to  deduct  from  the  stipulated  rent.  The  Sherif 
(Hunter)  assoilzied  defr.,  and  the  Court  adhered,  holding  that  it  was  the 
universal  understanding  throughout  Scotland  that  the  tenant  of  a  furnished 
house  does  not  undertake  to  pay  the  taxes  imposed  on  the  tenant  or 
occupier. 

FoEBEs  V.  Clinton. — June  10. 

(Before  Seven  Judges.) 

Succession — Entail — Destination. — Reduction  of  service  of  Lady  Clinton 
as  heir  to  her  father  Sir  John  Stuart  Forbes,  who  died  in  1866,  at  the 
instance  of  Sir  William  Stuart  Forbes,  his  nephew.  By  entail  executed  in 
1811,  Sir  John  Stuart  destined  the  estate  of  Fettercairn  to  his  son-in-law, 
Sir  William  Forbes,  and  the  heirs  male  of  the  marriage  between  him  and 
the  entailer's  daughter  (then  deceased),  and  the  heirs  male  of  their  bodies 
respectively;  whom  failing,  to  the  heirs  whatsoever  of  the  bodies  of  such 
heirs  male  respectively ;  whom  failing,  to  the  heirs  female  procreated  of  the 
said  marriage,  and  the  heirs  whatsoever  of  their  bodies  respectively. 
Pursuer  is  the  eldest  son  of  the  second  son  of  the  said  marriage.  Defr.  is 
only  child  of  the  eldest  son  of  the  marriage.  The  L.  O.  (Jerviswoode) 
in  substance  sustained  the  pleas  of  pursuer.  Pursuer  reclaimed.  Heference 
was  made  by  pursuer  to  Grahame  v.  Grakame,  June  20,  1816,  F.  C,  H.  of 
L.,  June  14,  1825,  1  W.  and  S.,  p.  353.  Defenders  referred  mainly  to  the 
Koxburghe  cause,  5  Pat.  App.  320. 

Lord  Curriehiil — In  1811  the  entailer  had  no  sons,  and  his  only 
daughter.  Lady  Forbes,  was  dead,  having  left  three  sons  and  two  daughters. 
The  destination  in  the  entail,  so  far  as  it  regulates  the  succession  among 
the  entailer's  descendants,  was— (1),  To  the  heirs  male  of  the  entailer;  (2), 
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To  his  son-in-law^  Sir  W.  Forbes;  (3),  To  the  heirs  male  of  the  marriage  of 
Sir  W.  Forbes  <iud  his  daughter  Williamina,  and  the  heirs  male  of  their 
bodies  respectively,  whom  failing  to  the  heirs  whatsoever  of  the  bodies  of 
such  heirs  male  respectively;  (4),  Whom  failing,  to  the  heirs  female  pro- 
created of  the  said  marriage,  and  the  heirs  whatsoever  of  their  bodies 
respectively.  Sir  William  having  succeeded  as  first  heir  of  entail  died  in 
1828,  and  was  succeeded  by  his  son  Sir  John^  who  possessed  as  eldest  heir 
male  of  the  marriage  of  his  parents  and  hence  on  the  death  of  his  father 
as  heir  under  the  third  branch  of  the  destination.  He  left  no  heir  male  of 
his  own  body.  Hence,  in  the  view  his  Lordship  took,  the  next  heir  was 
the  heir  whatsoever  of  his  own  body,  viz.,  his  daughter.  Sir  W.  S.  Forbes, 
nephew,  now  heir  male  of  the  marriage  of  Sir  W.  and  Lady  Forbes,  claims 
in  that  character  to  be  also  the  heir  of  his  uncle  under  the  destination. 
The  ^acy  of  the  pursuer  consisted  in  ignoring  the  qualification  of  the  third 
branch  of  the  destination,  which  called  not  merely  the  heirs  male  of  the 
marriage,  but  them  and  the  heirs  whatsoever  of  their  bodies  respectively. 
As  Sir  John  was  heir  male  of  the  marriage,  the  next  heir  was  the  heir 
whatsoever  of  his  body.  Pursuer's  contention  could  not  receive  effect  with- 
out withholding  all  effect  from  that  clause.  It  was  also  inconsistent  with 
the  rules — (1)  that  a  general  destination  to  heirs  male  of  a  marriage  did  not 
call  ail  the  class  as  heirs  of  entail  but  each  separately  (Eoxburghe  case), 
80  that  the  eldest  son  alone  was  heir  male  of  the  marriage;  and  (2)  that 
when  such  a  general  destination  is  qualified  by  a  subordinate  destination, 
those  called  in  the  subordinate  destination  succeed  to  each  separately. 
Thus  each  of  the  heirs  male  of  the  marriage  constituted  a  subordin«ite  stiijfs, 
having  substituted  to  him,  first,  the  heirs  male  of  his  body;  and,  secondly, 
the  heirs  whatsoever  of  his  body.  So  the  condition  of  the  succession 
opening  to  Lady  Clinton  was  only  the  failure  of  heirs  male  of  her  own 
fiither,  not  the  failure  of  all  the  stirpes. 

All  the  other  Judges  concurred,  and  judgment  was  pronounced  in  favour 
of  Lady  Clinton,  altering  the  L.O.'s  interlocutor. 

Ad, — Fraser,  CHfford,      Agents, — Skeiic  S  Peacock,    W,8. Alt — Younrj^ 

Vlarky  Lee.    Agents, — Mackenzie  &  Kermacky  W,S» 

Shepherd  &  Co.  v,  Bartholomew  tk  Co. — June  11. 

Bill — Henewal — Course  of  JJusiness — Proof, — Pursuers,  in  Manchester, 
and  defrs.,  in  Glasgow,  were  engaged  previous  to  the  raising  of  this  action 
in  a  series  of  transactions.  Pursuers  bought  cotton  on  commission  for  the 
firms  of  defrs.,  and  of  John  and  Eobert  Cogan,  Glasgow,  of  both  of  which 
firms  Robert  Cogan  and  E.  O.  Cogan  were  members.  Robert  Cogan 
managed  the  financial  department  of  both  firms*  Previous  to  1865,  the 
orders  for  cotton  were  made  by,  and  the  cotton  invoiced  to,  J.  and  R  Cogan 
for  behoof  of  their  own  firm  and  also  of  defr.'s,  to  be  allocated  according  to  the 
requirements  of  the  firms,  by  It.  Cogan.  Pursuers  drew  from  time  to  time 
on  both  firms,  not,  however,  in  precise  proportion  to  the  quantity  of  cotton 
actually  allocated  to  each  firm,  but  as  a  matter  of  \nutual  convenience* 
This  action  was  brought  for  two  bills  granted  by  Bartholomew  &  Co.,  on 
22d  December,  1864,  and  2d  January,  1865,  for  part  of  a  balance.  These 
bills  were  not  retired  or  paid  by  defb.,  but  an  arrangement  was  made  for 
renewing  them ;  and  a  bill  was  granted  on  15th  March,  1865,  for  a  larger  sum 
l>y  J.  &  R  Cogan,  in  respect  of  which  pursuers  afterwards  ranked  on  the 
bankrupt  estate  of  J.  d:  R  Cogan,  and  accepted  a  composition.  Defrs.  say 
this  bill  was  a  renewal  in  the  ordinary  course  of  business,  and  was  not  less 
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a  renewal  bill  because  accepted  by  J.  &  R  Cogaii  instead  of  B.  aud  Co., 
the  coarse  of  business  showing  that  it  was  immaterial  which  firm  stood  the 
debtor.  Pursuer,  as  a  witness,  said  he  retained  the  earlier  bills  as  additional 
securities.  The  question  was  whether  pursuers  were  entitled  to  do  so.  The 
L.  O.  (Jerviswoode)  after  a  proof,  which  the  Court  held  was  not  to  be 
limited  to  writ  or  oath,  held  they  were  not,  and  assoilzied.  The  Conrt 
adhered,  observing  that  the  mere  fact  that  the  prior  bills  were  not  given  op 
proved  nothing,  and  that  the  proof  contained  nothing  to  shuw  that 
Shepherd  &  Co.  had  any  authority  either  from  B.  and  Co.  or  J.  &  R  Cogan 
to  retain  the  old  bills,  a  thing  which  had  never  been  done  before.  It  was 
cither  an  idea  which  pursuers  kept  to  themselves,  or  whicli  had  arisen  ex 
post  fado. 

Act, — Lancaster,   Agcnti^ — Mvrro.]i,  Belfh,  <fr  Marratfj  W.-S. Alt, — GigojfU 

At'hcr.     Agents — Maconochic  &  Hair,  JF.>S. 

HoBERTSON  i\  Taylor,  ttc. — June  12, 

Donalion  io  a  v:ifc — Ti-ustccs — Payment. — Conjoined  multiplepoiudiiig 
and  count  reckoning  and  payment  at  the  instance  of  the  judicial  factor  ou 
the  trust  estate  of  William  Taylor,  in  which  the  L.O.  (Barcaple)  and  the 
Court  were  unanimous  in  respect  to  three  questions  which  arose,  viz : — 

1.  Whether  the  deceased  had  made  a  donation  of  X3000  to  his  wife 
sliortly  before  his  death.  There  was  no  dispute  that  ou  death-bed  Taylor 
had  delivered  to  his  wife,  or  to  his  son  Henry,  the  said  sum  for  the  par* 
pose  of  being  deposited  in  bank  in  her  luime,  and  that  it  was  so  deposited 
before  his  death.  Held  that  a  donation  by  the  truster  to  his  wife  was 
thereby  constituted  and  never  revoked.  The  question  was  whether  the 
money  had  been  so  delivered  animo  donandL  This  depended  on  the 
parole  proo£  The  gift  was  made  on  deathbed,  intuitu  mortis.  It  was  a 
donatio  mortis  causa,  so  that  after  Morris  v.  Iliddick,  there  could  be  no 
doubt  as  to  the  competency  of  parole.  Some  of  the  judges  indicated  that 
iis  the  donation  never  was  revoked,  it  was  not  important-  whether  the  don- 
ation was  made  mortis  causa  or  inter  vivos,  but  observed  that  there  had  as 
yet  been  no  direct  decision  that  donation  inter  vivos  could  be  proved  by 
parole. 

2.  Held  that  the  payment  of  £2000  among  the  surviving  children  of  the 
truster  alive  at  the  death  of  his  brother  John,  as  the  divison  among  them 
of  that  sum  said  to  have  been  deposited  with  the  truster  by  John  for  the 
purpose  of  being  distributed  among  them,  if  properly  vouched,  would  be  sus- 
tjiined  to  the  credit  of  the  trustees  as  made  by  them  in  the  bona-fde  execution 
of  the  trust.  The  uusigued  jotting  in  the  handwriting  of  John  Taylor 
found  in  the  truster's  rcpositaiies  might  not  alone  be  sufficient  to  justify 
the  payment ;  but,  along  with  certain  parole  evidence  in  a  question  of 
accounting  with  the  tnistees,  the  payment  should  be  sustained  to  their  credit 

3.  A  claim  for  arrears  of  the  widow's  annuity  made  by  H.  J.  Taylor,  as 
her  general  disponee,  held  preferable  to  the  other  provisions  on  the  fee,  as 
well  as  on  the  income  of  the  estate. 

^Iackenzie  V,   Drummokd's  Executors. — June  18. 

Jurisdiction — Process — Transference — Pursuer  in  an  action  of  damages 
against  the  late  H.  D.  Drunmioud  of  London,  then  residing  in  Scotland, 
obtained  on  July  22  a  verdict  for  X3U0.  Defr.  died  on  24th  July  there- 
Sifter,  before  j  udgment  or  execution.  This  action  of  transference  was  brought 
agjiinst  Drummond*6  executors,  who  pleaded  no  jurisdiction,  both  bein 
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resident  out  of  Scotland.  The  L.  O.  (Jcrviswoode)  repelled  this  plea  on 
the  ground  that  one  of  the  executors,  as  an  individual,  had  heritage  in  Scot- 
land. On  reclaiming  note — Held  that  this  was  not  sufficient,  for  if  decree 
were  obtained  against  defrs.  it  could  not  be  enforced.  Neither  was  it 
enough  that  the  original  defender  was  unquestionably  subject  to  the  juris- 
diction, and  a  verdict  had  been  returned  against  him.  Reodi  v.  Rob^  May 
U,  1831,  9  S.  588,  and  Cameron  v.  Chapman,  March  9,  1838,  IG  S.  i'07, 
decided  beyond  dispute  that  where  a  party  to  an  action  dies  before  judg- 
ment there  can  be  no  transference  against  his  representatives  unless  they  arc 
themselves  subject  to  the  jurisdiction.  It  was  contended  that  in  these 
Ciiscs  it  did  not  ap{)ear  that  there  had  been  litis  coniesiati'm  before  the  party's 
death,  while  hero  there  had  been  litis  contestation  and  even  a  verdict.  The 
doctrine  was  quite  sound  that  litis  contestation  created  an  additional  obliga- 
tion; but  even  assuming  that  doctrine,  and  that  the  obligation  so  created 
will  transmit  to  representatives,  it  lies  in  ohtigatione  tantum^  and  can't  give 
any  jurisdiction  against  them. 

Action  dismissed. 

Act. — Yovngy    Shand      Agent —Colin    Maclcnxt»'j     IV.S, Alt. — Frasa\ 

nnrh     Afjnit—T.  Rankin,  S,SX\ 

Mackenzie  v.  Bankes. 

Road — Prescription. — In  a  declarator  of  public  right  of  way  for  carts,  etc., 
it  was  proved  that  the  road  had  been  used  from  time  immemorial  for  cattle, 
horses,  etc.,  and  that,  after  carts  came  into  use  in  the  district,  they  had 
occasionally  been  seen  on  the  road.  This  was  said  to  bring  the  case  within 
the  principle  of  Forbes  v.  Forbes,  Feb.  20,  1829,  7  S.  441  (better  reported 
in  F.  C),  that  if  a  public  road  was  used  for  all  purposes  for  which  it  could 
be  used  in  that  part  of  the  country,  then  on  the  introduction  of  wheel 
carriages  the  public  had  right  to  use  it  for  carts.  Held  that  that  w^os 
subject  to  this  limitation,  that  the  road  must  be  capable  of  use  for  wheel 
carriages.  It  was  not  enough  that  the  public  had  had  carts  on  the  road  at 
different  parts  of  it,  if  it  did  not  afford  the  means  of  communication  for 
carts  from  one  end  to  the  other.  The  important  point  here  made  out  in 
the  evidence  was  that  the  road  could  not,  in  fact,  be  traversed  by  carts  from 
(me  end  to  the  other;  it  could  not  be  made  a  cart  road  without  engineering 
oiierations.  In  Forbes  v.  Forbes  the  road  needed  no  conversion.  Held, 
nhcring  the  L.  O.'s  (Jerviswoode\s)  judgment,  that  no  right  had  been  estab- 
lished to  the  use  of  a  public  road  for  carts  or  wheel  carriages. 

Act. — Young,  Fraser,  W.  F.  Hunter.    AgcnU — Skene  &  Fcacock,  Tr.»S', 

AU. — Clark,  Helton.    Agents — Messrs  Murray,  Bcilh,  <£*  Murray,  ir.»S* 

CcrNNiNGHAM  V.  PiiiLLiPS. — June  19. 

Reparatmy — Issue  allowed  for  a  series  of  articles  tending  to  make  pursuer 
ridiculous. — In  an  action  of  damages  for  slander  contained  in  a  variety  of 
articles  relative  to  proceedings  which  took  place  in  regard  to  the  attempted 
iutrodnction  of  an  organ  into  Crieff  parish  church,  pursuer  originally  pro- 
posed separate  issues  of  slander,  having  referenco  to  several  articles  and 
squibs  which  appeared  in  defr.'s  newspaper.  On  a  suggestion  from  the 
bench  that  the  case  resembled  Sheriff  r.  Wilson,  17  D.,  728,  and  M'Laren 
'*.  Ritchie,  not  reported,  where  general  issues  were  against  newspaper  j)ro- 
prietors  for  a  scries  of  articles  tending  to  make  the  pursuers  in  these  cases 
ndicolous  and  injure  their  feelings,  pursuer  withdrew  these  issues,  and  was 
aUowed  an  issue  in  the  following  terms : — "  It  being  admitted  that  pursuer 
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is  the  minister  of  Crieff,  and  defr.  the  proprietor  and  publisher  of  the 
Stratheani  Herald,  etc.,  and  that  there  were  printed  and  published  in  the 
said  newspaper,  of  the  dates  after  mentioned,  the  articles  and  verses  herein- 
after quoted — ^viz.  (Here  follow  extracts.)  "Whether  the  said  articles, 
passages,  and  verses  are  of  and  concerning  the  pursuer,  and  were  published 
in  pursuance  of  an  intention  to  expose,  and  did  calumniously  and  injuriotisly 
expose,  the  pursuer  to  public  hatred,  contempt,  and  ridicule,  to  his  loss  and 
damage?" 

Held,  that  the  intention  to  expose  pursuer  to  public  contempt  must  be  set 
forth  in  the  issue ;  but  Lord  Deas,  though  not  differing,  pointed  out  that 
in  Sheriff  r.  Wilson  there  was,  besides  the  general  issue,  a  special  issue  of 
slander,  and  doubted  whether  in  the  present  case  such  an  issue  should  be 
allowed  standing  alone. 

Act — DecaniiSf  Fraser.     Agents — Macgregor  S  Barclay,   t'^I.S.S. -.4/f.— 

Clark,  Moncrieff,    Agents — M^Eicen  &  Carnient,  W,S. 


SECOND  DIVISION. 

Reid  v.  Keith. — May  13. 

Lease — Use  of  SIiop  as  an  Auction-room — Interdict. — Advocation  from 
Aberdeenshire  of  interdict  by  Heid,  proprietrir  of  a  shop  let  up  to  1st  June, 
1863,  to  Fraser,  under  a  lease  excluding  assignees  and  sub-tenants,  but 
containing  no  special  conditions  with  reference  to  the  business  to  be  carried 
on  in  the  premises.  In  Oct.,  1862,  respt.  obtained  a  lease  for  five  years 
from  expiry  of  Eraser's  possession,  containing  an  express  prohibition  against 
the  use  of  the  shop  as  an  auction-room.  Subsequently  respt.  arranged  with 
Fraser  to  obtain  immediate  entry,  taking  over  Fraser's  lease,  and  obtainiug 
the  verbal  consent  of  the  advocator  to  this.  Question  whether,  during  the 
remainder  of  Fraser's  lease,  respt.  was  entitled  to  sell  goods  by  auction  iu 
the  shop. 

The  S.  S.  granted  interim  interdict,  which,  after  proof,  he  recalled.  Tiic 
Sheriff  adhered,  and  Rcld  brought  this  advocation,  in  which  it  was  agreed 
to  cancel  the  proof  taken  in  the  Inferior  Court,  and  have  a  new  proof 
before  the  L.O.  On  advising  that  proof,  the  L.O.  adhered  to  the  judg- 
ment of  the  Sheriff  The  advocator  reclaimed;  and  the  Court  recalled  the 
interlocutor  of  the  L.O.,  and  held  that  the  advocator  was  entitled  to  interdict 
the  use  as  an  auction-room  of  subjects  let  as  an  ordinary  shop,  being  an 
inversion  of  the  possession,  and  illegal  without  the  consent  of  the  proprietor, 
there  being  no  reliable  evidence  of  such  consent;  and  that  being  so,  it  was 
unnecessary  to  inquire  whether  there  had  been  any  express  prohibition 
introduced  into  the  consent  given  by  the  landlord  to  the  subset  by  Fraser. 

SOMERVILLE,  (fec.  V.  METERS  AND  WeIOHERS  OF  LeITH. — Maj^  23. 

Jurisdiction — Eedu^ion. — Reduction  brought  by  members  of  the  Society 
of  Meters  and  Weighers  of  Leith  against  that  society  and  its  boxmaster,  to 
set  aside  a  resolution  of  the  society,  whereby  pursuers  were  excluded  from 
the  benefits  which  they  had  previously  enjoyed  as  members.  Defrs. 
pleaded  no  jurisdiction,  in  respect  of  a  rule : — "That  ...  all  members 
who  think  themselves  aggrieved  in  any  matter  connected  with  the  society, 
and  who  wish  to  apply  to  a  court  of  law  for  redress,  shall  bring  their  cases 
before  die  Magistrates  of  Edinburgh  07*  Leitli"  The  L.O.  (Jerviswoode) 
repelled  this  plea,  holding  that  an  action  of  reduction  was  not  competent 
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in  the  Bargh  Court  of  Edinburgh  or  Leith;  and  could  not,  therefore,  be 
excluded  from  the  Court  of  Session.  Defrs.  reclaimed;  but  the  Court 
adhered. 

Act, — Clark,    Aaher,    Agents — Murdochy    Boyd,    &    Co.^    S,8,C, Alt, — 

Gifford^  Trainer.    Agent — F,  S.  Beveridge,  S.S.C, 

University  of  Glasgow  v.   Pollok. — Afay  28. 

Teinds —  Valuation — Division — Interest — Advocation  from  Glasgow. — The 
pursuers,  the  UniverBity*  are  titulars  of  the  teinds. of  Hole  and  Atkinson, 
which,  in  1792,  belonged  to  one  proprietor,  and  were  then  valued  in 
cumulo.  Defr.  is  proprietor  of  a  part  of  these  lands,  which  have  been 
sub-divided.  The  valuation  itself  has  not  as  yet  been  apportioned.  The 
valued  teind  of  Hole  and  Atkinson  was  £10.  The  fruits  of  the  portion  of 
the  subject  now  belonging  to  Follok  equal  or  exceed  the  £10  of  teind 
applicable  to  the  whole.  It  was  disputed  what  the  tenth  of  these  fruits 
would  be,  but  pursuers  dispute  the  relevancy  of  any  inquiry  on  that  point, 
maintaining  that  defr.  having  intromitted  with  the  fruits  to  an  amount 
equal  to  or  in  excess  of  the  value  teind,  they  are  entitled  to  recover  from 
him  for  each  year  the  entire  cumulo  duty,  and  they  seek  for  payment  of 
arrears  from  1846  downwards,  with  interest  from  the  expiry  of  each  year, 
when  they  say  the  teind  duty  was  payable. 

The  S.S.  (Qlassford  Bell)  decerned  for  the  principal  sums  (£10  per 
aanum  from  1846)  with  interest  from  citation.  The  Sheriff  (Alison) 
altered;  and,  proceeding  on  the  admission  that  the  teind  of  defr.'s  pro- 
perty might  be  taken  at  £2  per  annum,  decerned  for  that  sum  for  each 
year,  with  bank  interest.  Pursuers  advocated;  and  after  written  argument, 
the  Court  returned  to  the  interlocutor  of  the  S.Sw — Heldy  that  where  lands 
have  been  valued  in  cumulo,  the  amount  of  the  valuation  is  a  dd>Uum 
fruduum  for  which  every  portion  of  the  lands  is  liable  to  the  extent  of  the 
fruits  which  such  a  portion  yields.  That  result  could  only  be  obviated 
by  a  process  of  division  of  the  v«aluation,  which  fell  to  be  brought,  not  by 
the  titular,  but  by  the  heritor.  With  regard  to  the  arrears,  there  was  no 
reason  shown  for  departing  from  the  ordinary  rule,  but  the  mora  justified 
the  Court  in  equity  in  awarding  interest  only  from  citation  in  this  action. 

Act. — Clark,  Gifford.      Agents — Messrs  Maconochie  A  Hare,  W.S. Alt, 

-Sol.'Gcn.,  Miliary  i^kelton.    Agents — Tods,  Murray,  &  Jamieson,  W.S, 

Montgomery  Cunkinguame  v.  Boswell — May  29. 

Loan^^To^ciiurnity — Interest. — Action  by  the  executor- dative  of  Hon. 
Mrs  Leslie  Cuming,  against  Dowager  Lady  Boswell  as  executrix  of  Sir  J. 
Boswell,  concluding  for  £2000,  said  to  have  been  advanced  to  Sir  J.  Bos- 
well, by  his  aunt,  Mrs  Leslie  Cuming,  on  30th  Jan.,  1829,  with  interest  at 
5  per  cent.  The  loan  was  instructed  by  holograph  receipt  found  in  Mrs 
Leslie  Cuming*s  repositories  on  her  death  in  1863.  The  questions  were — 
(1),  Whether  the  circumstances,  including  the  long  period  which  had  inter- 
vened without  any  demand  being  made  for  payment,  presumed  abandon- 
ment or  discharge;  (2),  Whether  the  circumstances  presumed  an  agreement 
between  the  parties,  or  at  least  an  intention  on  the  part  of  the  creditor 
that  interest  should  not  be  exacted.  The  L.  O.  (Ormidale)  repelled  the 
defences,  and  found  pursuer  entitled  to  both  principal  and  interest.  Defr. 
reclaimed,  and  the  Court  allowed  a  proof  as  to  the  finding  of  the  receipt. 

The  Court  adhered,  holding — (1),  That  as  regards  the  principal,  the 
advance  being  admitted,  loan  must  be  presumed,  and  that  mere  silence  of 
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the  creditor  during  the  period  prior  to  her  death  did  not  establish  ibc 
defence  of  taciturnity,  which  required  proof  of  circumstances  infcrriug 
abandonment  or  discharge;  (2),  That  as  to  interest,  the  presumption  was 
always  in  favour  of  interest  being  due  on  money  lent,  and  there  was  no 
more  reason  for  inferring  discharge  or  abandonment  as  to  interest  than 
principal.  As  to  interest,  Lord  Cowan,  while  not  dissenting,  indicated 
doubts  founded  on  circumstances  in  Mrs  Cuming's  treatment  of  tke 
document 

Act. — Fraser^   Oifford,       Arjcut—James  Dnk/UsJi^    W.S, .4//. — Sol-Gcn. 

Millar,  Nevay.     Agents — Scott,  MoncrieJf\  and  DaUjety,  W.S. 

Mackenzie  v.  Lord  Hill,  et  e  contra. — June  2. 

Arbitration — Conjoined  actions  of  reduction  and  of  payment — The 
question  was  as  to  the  validity  of  a  decreet-arbitral,  by  which  Murray, 
as  oversman,  fixed  the  sum  of  £S77S  IHs  Od  as  the  value  of 
the  sheep  stock  on  the  farm  of  Moruske,  of  which  Mackenzie  was  oat- 
going  tenant,  and  the  stock  on  which  Lord  Hill  had  agreed  to  tike  at 
valuation.  The  only  objection  to  the  award  stated  by  Lord  Hill 
Wtis  based  on  the  alleged  failure  of  the  oversman  either  to  hear  parties 
or  to  hear  the  arbiters.  The  arbiters  took  different  views  inter  alia 
on  the  question  as  to  which  markets  were  to  regulate  the  price.  Upon  this 
they  both  wrote  to  the  oversman  requesting  him  to  proceed  with  the  refer- 
ence. The  letter  of  Mackenzie's  arbiter  arrived  first:  and  upon  receipt  the 
oversman  wrote  to  Lord  Hiirs  arbiter,  requesting  a  meeting.  Hearing, 
however,  next  day,  from  Lord  HilFs  arbiter,  that  it  was  desired  he  should 
proceed,  he  issued  his  award  at  once. 

The  L.  O.  (Onnidale)  found  for  Mackenzie.  Lord  Hill  reclaimed.  The 
Court  adhered;  and  held  that  in  such  a  case  there  was  no  occasion  for 
the  oversman  to  hear  parties  at  all,  and  that  he  was  entitled  to  apply  his 
own  knowledge  and  skill  to  the  valuation ;  but  even  if  that  were  otherwise, 
the  oversman,  having  heard  from  both  parties'  arbiters  before  he  pronounced 
his  award,  he  had  sufllciently  fulfilled. the  duty  incumbent  on  him.  Any 
failure  to  hear  must  be  wrongful  before  the  Court  could  interfere,  and  there 
was  no  wrong  committed  here. 

Akstruthee  v.  Anstruther. — June  0. 
Entail — Bond  of  Annuity — Aberdeen  Art. — Pursuer  seeks  to  enforce  a 
bond  of  provision  and  annuity,  by  which  her  late  husband,  Col.  Anstruther, 
heir  of  entiil  infeft  in  the  lands  of  Thirdpart,  in  virtue  of  b  George  IV., 
cap.  87,  section  1,  bound  himself  to  infeft  pursuer  in  a' free  yearly  annuity 
of  £700  per  annum ;  provided  that  in  no  case  was  she  to  receive  more  than 
one-third  of  the  free  yearly  rent  after  deduction  of  burdens.  The  deed 
provided  that  when  these  burdens  should  expire,  and  in  particular  an 
annuity  of  £1000  a-year  to  Col.  Anstruther's  mother,  that  the  annuity 
should  be  increased  to  £700,  or  to  one-third  of  the  yearly  rent  Col. 
Anstruther  died  in  185G,  and  one-third  of  the  free  annual  rent,  amonntiujj 
to  £425,  has  been  annually  paid  to  pursuer.  Lady  Anstruther  died  in 
18G5,  whereupon  pursuer  claimed  the  increased  annuity,  and  brought  this 
action.  Defence  that  the  bond  was  invalid,  in  respect  of  the  omission  of 
the  Reddendo  and  Tenendas;  that  the  annuity  had  nt)t  been  constituted  a 
burden  in  the  m.inner  prescribed  by  the  statute;  and  that  even  if  the  bond 
was  valid,  the  Act  contained  no  provision  by  which  the  annuity  could  be 
increased  upon  the  expiration  of  another  annuity.      The  L.  O.  (Ormidale) 
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repelled  these  pleaa  Defr.  roelaimed.  The  Court  adhered,  holding  that 
tho  omission  of  the  claoses  did  not  invalidate  the  deed,  which  contained  a 
valid  obligation  to  iufeffc.  It  was  not  in  the  month  of  the  heir  in  p  wsession 
to  saj  that  there  had  been  no  valid  infeftment,  because  under  this  obligation 
parsaer  conld  insist  that  he  should  qow  give  her  valid  infeftmeut 
Counleu  of  GUncairny  M.  App.,  Apparent  Hen*,  No.  1.  From  the  peculiar 
nature  of  the  right  under  the  Aberdeen  Act,  it  was  immaterial  that  there 
was  no  tenendas  or  reddendo  clause  d  3  gave  power  to  an  heir  of  etitail 
to  make  a  provision  for  increasing  the  annuity  in  a  certain  event.  The 
Aberdeen  Act,  being  a  remedial  statute,  was  to  be  liberally  interpreted. 

Act, — Clarkf  Duncan,    Agents — J.  &  C  i^tcivaH,  W.S,-^~^AlL — DecanuSy 
Webster,    A  gent — WUliam  Sime,  8,S.  C, 

Campbisll  V,  Clydesdale  Bank. — June  19. 

Fett  Charter — ^Superior — Condition. — Conjoined  declarator  and  S.  and  I. 
to  have  defrs.  prohibited  from  building  on  gronnd  in  Glasgow,  of  which 
pursuer  is  superior,  any  house  exceeding  two  square  storeys  besides  a  sunk 
storey,  to  which  height  the  houses  in  that  compartment  were  restricted  by 
tho  feu  contract.  Held,  altering  the  judgment  of  the  L.O.,  that  the 
condition  could  not  be  enforced  against  defrs. ,  because  the  miyority  of  houses 
in  the  neighbourhood,  though  subject  to  the  same  condition,  had  been 
allowed  to  be  built  of  a  greater  height.  There  was  no  doubt  of  pursuer's 
title.  The  questiim  was  as  to  hLs  intereU ;  and  a  distinction  fell  to  be  drawn 
between  »  condition  in  a  feu  charter  in  which  the  superior  has  a  persomd 
interest,  and  a  condition  inserted  for  the  benefit  of  tho  body  of  the  feuars. 
This  was  of  the  latter  class;  and  it  was  a  relevant  consideration  that  it  had 
been  so  departed  from  by  the  neighbouring  feuars  as  te  m^ke  it  totally 
inapplicable  to  the  condition  of  the  street  as  it  now  exists. 

Act,^8oL'Gai,  Millar,  MwrsIuUl,    Agents — J,  <0  J,  ff,  Gibsoih  W.S. 

AU.-^Ciarh,  Lancaster,    Agents — Ronald  S  Bitchiv,  S»8.C» 
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HOMPHRETS  OR   ALEXANDER  V,   OfFIOBRS  OF  STATE. — ifarch   30 

(In  the  Court  of  Session,  May  25,  1866,  4  Macpb.  741). 

Rtduetinn — Special  Service — Reclaiming  Xote, — Reduction  by  respts.  of 
the  service  of  appt.*8  father  as  heir-general  to  William,  Earl  of  Stirling,  his 
alleged  great-great-great-grancl father;  and  also  of  a  special  service  in  curuun 
laiids  and  territories;  and  that  appt/s  father  was  not  heir  to  tho  said  Earl 
of  Stirling.  The  circumstances  of  the  case  appear  from  the  report  in  the 
Court  below. 

Lord  Chelmsford  said  one  of  the  points  was  whether  the  interlocutor  of 
Lord  Cockbum  in  1836,  though  not  reclaimed  against,  was  rightly  brought 
up  with  all  the  preceding  interlocutors;  but  the  Judicature  Act  did  not 
give  a  right  to  bring  up  all  previous  interlocutors  as  a  matter  of  course, 
but  limited  tho  right  to  those  which  were  necessary.  That  interlocutor 
was  not  nece>«sary,  and  therefore  could  nnt  now  be  opened  up.  Therefore, 
even  if  the  objection  were  giMid  that  the  Crown  had  no  title  to  sue,  it  was 
tAX)  late  liesides,  it  was  uutenable.  The  Crown  had  a  clear  right  to 
challenge  such  a  right  as  that  claimed  by  appt.     The  only  point  to  be 

VOL  XIL,  VO.  CXXXIX««— JULY,  1868.  B  2 
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altered  in  the  interlocutor  was  that  tvhieh  imposed  ooats  on  appt  befisre 
the  date  when  the  Grown  was  entitled  to  claim  coats. 

Lords  Wcstbury  and  Colonsay  concurred. — Affirmed  with  costs. 

Maclarek  v.  The  Clyde  Navigation  Trustees. — May  28. 
(In  the  Court  of  Session,  Nov.  17,  1865, 4  Macph.  38). 

16  and  17  Vict,,  c.  91,  m.  6?,  3S,  U-^Valuailon  Act— Long  Learn-- 
Auessment — Parish, — The  heritors  of  Renfrew  resolved  to  impose  an  assess- 
ment for  re-building  the  parish  church,  on  the  real  rent  of  lands  and 
houses  within  the  parish,  at  the  rate  of  six  shillings  in  the  pound.  The 
Clyde  Trustees  were  lessees  of  two  lots  of  ground,  works,  and  workshops  at 
Clyde  Bank,  for  ninety-nine  years,  having  about  twenty  years  to  run,  and 
stood  on  the  Valuation  Roll  as  proprietors  of  these,  valued  at  £357;  bat 
this  was  by  virtue  of  16  and  17  Vict.,  cap.  91,  which  made  lessees  under 
long  leases  stand  in  the  place  of  proprietors.  Before  that  Act,  the  land- 
lord was  assessed  at  only  about  £39.  The  assessment  on  the  Trustees  for 
the  church  amounted  to  £107.  The  Trustees  contended  that  the  Act 
was  not  intended  to  put  any  new  liability  on  persons  not  previously  liable 
This  action  was  brought  by  the  collector.  The  L.  O.  (Jerviswoode)  held 
the  Trustees  liable;  but  the  Second  Division  reversed,  and  dismissed  the 
action. 

The  Lord  Advocate  (Gordon)  and  Mr  Mellish,  Q.C.,  for  the  appellant, 
contended  that  the  result  of  the  Valuation  Act  was  to  impose  this  liabiUty 
on  the  respondents,  for  they  were  the  only  persons  on  the  valuation  roll, 
and  if  they  were  not  liable,  nobody  could  be  liable. 

The  Lord  Chancellor  and  Lord  Westbury  remarked  that  probably  the 
Act  intended  to  make  an  alteration  as  to  future  leases,  but  not  to  afilKt 
existing  leases,  otherwise  the  bargain  between  these  private  parties  would 
be  altered  most  unjustly. 

The  Dean  of  Faculty  (Moncreiff)  and  Mr  Andersoui  Q.C,  for  the 
respondents,  were  not  called  upon. 

Lord  Chancellor  (Cairns)  said  it  would  have  been  very  convenient  if 
their  Lordships  could  have  gone  further  than  the  case  required,  and  given 
opinions  upon  points  which  may  arise  in  other  cases  on  this  statute;  but  it 
was  safer  and  proper  to  confine  their  judgment  to  the  point  involved. 
Respts.  were  lessees  holding  long  leases,  which  were  in  existence  when  this 
Act  passed.  It  was  admitted  tlicy  would  not  have  been  liable  to  this 
assessment  before  the  Act.  The  Act  introduced  various  alterations  as  to 
the  mode  of  ascertaining  the  annual  value  of  lands;  but  all  was  governed 
by  section  41,  which  is  a  general  saving  clause.  That  proviso  was  to  be 
read  as  if  inserted  at  the  end  of  each  section  of  the  statute.  It  would 
have  been  contrary  to  practice  for  a  statute  to  interfere  between  private 
parties  who  may  have  made  their  bargain,  long  before  the  Act  passed,  io 
the  form  of  a  long  lease,  and  to  shift  a  neavy  liability  from  one  to  the 
other  without  compensation.  But  when  there  was  an  express  saving 
clause,  all  difficulty  was  removed,  and  therefore  on  that  short  ground  the 
Court  below  was  quite  right  in  holding  respts.  not  liable. 

Lord  Cranworth  concurred;  and,  looking  at  the  object  of  the  Valuation 
Act,  would  have  been  disposed  to  come  to  the  same  concluaion,  even  if 
there  had  been  no  such  proviso. 

Lords  Westbury  and  Colonsay  concurred. 

Judgment  affirmed,  with  costs. 
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WiLBOK  V.   MbBBT  &  ClTNNINOHAM. — Map  29. 

(In  the  Court  of  Session,  May  31,  1867,  5  Macpli.  807). 

Eeparaium — Matter  and  Servant — Fellow-Servant — Foreman. — Henry 
Wilson  was  employed  in  Messrs  Merry  &  Cunningham*s  mine  at  Haughead. 
Owing  to  a  light  coming  in  contact  with  some  fire-damp,  an  explosion  took 
place,  by  which  he  was  killed.  His  mother  raised  this  action  against  the 
masters,  alleging  that  by  the  negligence  of  Neish,  the  underground  manager, 
a  scaffold  was  erected  in  the  shaft,  which  blocked  up  the  means  of  ventila- 
tion, and  caused  the  explosion.  At  the  trial.  Lord  Ormidale  gave  directions 
which  defrs.  excepted  to,  vi2. : — that  the  masters  had  delegated  all  their 
authority  to  Neish ;  that  Neish  was  not  a  fellow-servant  with  Wilson,  and 
therefore  the  masters  would  be  liable,  and  it  would  be  the  same  if,  as  was 
proved,  Neish  had  erected  this  scaffold  before  Wilson  came  into  the  employ- 
ment The  jury  found  for  pursuers,  damages  £100.  On  the  bill  of  excep- 
tions the  First  Division  granted  a  new  trial,  thinking  that  Neish  and  Wilson 
were  fellow-servants,  and  as  the  masters  had  engaged  a  competent  manager, 
they  were  not  liable.     Pursuer  appealed. 

Lord  Chancellor  (Cairns) — ^Various  facts  were  not  disputed,  namely,  that 
the  ventilation  of  this  mine  was  sufficient  before  the  scaffold  was  made, 
that  Neish  was  a  competent  manager,  and  that  the  masters  did  not  person- 
ally interfere  with  the  management.  The  law  on  the  subject  of  liability  for 
n^ligence  of  a  servant  had  been  much  discussed  of  late  years,  and  had  been 
very  clearly  laid  down  by  Lord  Cranworth  in  BarUmthUl  Company  v.  Reid. 
Taking  that  to  be  the  correct  exposition  of  the  law,  the  question  here  involved 
had  been  made  to  depend  on  this — whether  Neish  and  Wilson  were  fellow- 
servants  engaged  in  a  common  operation.  Now,  it  so  happened  that  many  of 
tbe  cases  where  a  master  has  been  held  exempt  from  liability  have  been  cases 
where  a  fellow-servant  has,  by  some  negligence  of  his  own,  caused  the  death 
or  injary  which  is  the  cause  of  action.  Now  that  was  merely  one  illustra- 
tion of  the  rule,  and  the  exemption  of  the  master  from  liability  did  not 
depend  on  the  question  whether  the  person  injured  and  the  person  causing 
the  injury  were  fellow-servants.  The  generstl  rule  seemed  to  be  that  a 
master  would  not  be  responsible,  unless  he  was  presumably  chargeable  with 
negligence,  or  had  contracted  expressly  or  impliedly  to  become  liable  for 
others.  Now  the  master  did  not  contract  with  his  servant  that  he  him- 
self would  do  part  of  the  work,  for  he  might  be  unable  or  incompe- 
tent to  take  any  part  in  it,  and  a  servant  can  always  choose  between 
serving  a  master  who  takes  no  personal  charge  of  the  work  and  a  master 
who  does.  A  master  who  takes  no  part  in  the  work  is  bound  to  choose 
proper  servants  for  the  business,  and  provide  them  with  the  proper  means 
and  facilities  for  carrying  on  the  work;  and  after,  if  a  servant  commits  any 
act  of  negligence  towards  another  servant,  the  master  is  not  liable  for  that, 
for  he  does  not  warrant  that  none  of  his  servants  will  commit  an  act  of 
negligence.  The  master  discharges  his  part  of  the  contract  by  choosing 
proper  servants,  and  giving  them  proper  tools  and  apparatus.  That  being 
the  law,  the  ruling  in  this  case  was  open  to  objection.  It  attributed  too 
much  consequence  to  the  point  whether  the  masters'  whole  power  had  been 
delegated  to  Neish,  which  was  not  the  proper  test  of  liability;  and 
therefore  the  First  Division  was  correct  in  allowing  the  bill  of  exceptions. 
An  aigument  has  been  founded  on  the  Mines  Regulation  Act,  24  and  25 
Victoria,  which  it  was  said  cast  on  the  master  an  absolute  duty  to  ensure 
proper  ventilation^  which  liability  he  could  not  get  out  of  by  ohoosing 
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competent  Bcrvants;  bat  that  qaestion  was  not  involved  in  tlie  biU  of 
exceptions,  and  it  was  to  be  hoped  their  Lordships  would  give  no  opinion 
on  that  statate. 

Lord  Cranworth  thought  the  Judge  wrong  in  telling  the  jury  that  Neish 
and  Wilson  were  npt  fellow- workmen,  because  it  was  common  for  servants 
to  be  of  various  grades  and  attached  to  particular  departments  of  the 
service.  Nor  did  it  make  any  difference  that  the  scaffold  had  been  put 
before  Wilson  entered  the  service,  for  they  were  still  feltow-servants.  If  the 
masters  had  failed  to  take  reasonable  care  in  erecting  a  proper  scoffold,  they 
would  have  been  liable,  but  the  evidence  did  not  support  any  such  conclu- 
sion. What  the  Judge  ought  to  have  said  was,  that  if  the  scaffolding  had 
been  made  by  Ncish,  as  underground  manager,  and  if  the  masters  had  osed 
reasonable  care  in  cugaging  Neish  as  their  manager,  then  Neidh  and  Wilson 
were  fellow-workmen,  and  the  masters  were  not  liable  for  the  accident 
which  Neish^s  negligence  had  caused. 

Lord  Chelmsford — It  was  now  well  Settled  in  England  that  servants  arc 
fellow-servants  within  the  rule  of  law,  though  they  are  of  different  gradesL 
As  to  the  argument  on  the  Mines  Regulation  Act,  he  could  not  help 
saying  that  in  his  own  opinion  the  master  could  not  be  made  liable  under 
that  statute,  if  he  had  taken  reasonable  care  to  engage  a  competent  servant 
to  discharge  the  duty  of  providing  proper  ventilation. 

Lord  Colonsay  concurred. 

Affirmed. 

Oreio  v.  The  Universitv  op  Edinbubgh. — June  8. 

(In  the  Court  of  Session,  July  20,  1865,  3  Macph.  1151). 

Poor  —  Assessment  —  University,  —  The  University  of  Edinburgh  was 
founded  by  the  magistrates  and  council  of  the  city  in  the  16th  century,  the 
endowments  consisting  for  the  most  part  of  grants  from  the  Crown,  bat 
part  being  conferred  by  the  city.     Legacies  and  d(»nations  were  also  received 
from  private  persons.     By  grant  from  Queen  Mary  1566,  confirmed  by 
James  VI.  in  1582,  the  lands  of  Kirk  of  Field  were  given  to  the  Universitj*, 
and  were  vested  in  the  magistrates  and  council  for  University  purposes.    Ou 
this  property  sundry  buildings  were  erected  for  the  University,  but  during 
the  present  centuiy,  new  buUdings  were  built  chiefly  at  the  public  expense, 
the  sums  voted  by  Rirliameut  from  time  to  time  for  their  erection  amounting 
to  £129,000,  while  the  rest  of  the  cost,  amounting  to  £30,000,  was 
defrayed  by  public  subscription.     The  University  was  under  the  care  of  the 
magistrates  and  council  until  1833,  when  the  city  of  Edinburgh  became 
insolvent     The  Government  then  undertook  the  burden  of  necessary  repairs 
on  the  buildings  and  insurance,  and  from  1833  to  1838  a  yearly  grant  of 
.£500  was  voted  by  Parliament  to  defray  those  expenses.     In  1838  by  tho 
City  Agreement  Act,  the  University  building  were  again  placed  under  the 
care  of  the  magistrates  and  town  council  of  the   city     By  21  and  22 
Victoria,  cap.  83,  (the  Universities  Scotland  Act),  the  Senatus  Academicas 
of  each  of  the  Universities  in  Scotland  administers  tho  property  aad 
I'evenues  of  tho  University,  subject  to  the  control  of  the  University  QmtL 
Some  doubt  having  arisen  as  to  whether  the  University  buildings  were 
transferred   by  that   Act  from  the   magistrates  and  town  council  to  the 
Senatus  Acadcmicus,  by  24  and  25  Victoria,  cap.  90,  tho  scvenvi  properties 
and  revenues  enumerated  were  transferred  to  and  vested  in  the  latter  body 
for  the  purposes  of  tho  University,     Previous  to  1861  no  assessment  for 
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the  poor  was  levied  on  the  University  bnildings,  but  iu  1S62  a  demand  for 
poor  rates  in  respect  of  tbo  University  buildings  was  made  for  tbo  first 
time  on  the  Seuatus  Acadeinicus.  The  allei^ed  annual  value  was  stated  at 
£3,600,  and  the  proposed  assessment  amounted  to  X240.  Tbo  University 
instituted  this  reduction  and  declarator,  that  the  University  buildings  ought 
Dot  to  be  assessed  to  the  relief  of  the  poor,  on  the  ground  that  the  buildings 
were  national  or  public  property,  dedicated  to  national  or  public  purposes, 
and  from  the  occupation  of  which  no  revenue  was  derived.  Appt.  resisted, 
on  the  gn)und  that  the  property  consisted  of  lands  and  heritages  in  the 
sense  of  the  Poor  Law  Act,  with  respect  to  which  the  University  possessed 
00  statutory  or  other  ground  of  exemption.  The  L.  0.  (Barcaple)  assoilzied 
the  defir.,  the  City  Parish  holding  that  the  buildings  were  liable  to  be  rated 
to  the  relief  of  the  poor.  The  second  division  reversed.  The  City  Parish 
appealed. 

Lord  Chancellor  (Cairns) — ^Two  very  diiierent  questions  had  been  raised 
on  behalf  of  respts.     They  contended,  first,  that  the  University  buildings 
were  exempt  on  the  score  of  Crown  privilege ;  tmd,  secondly,  that  those 
buildings  were  exempt  on  the  ground  that  they  were  of  no  annual  value. 
If  either  question  were  decided  in  favour  of  respts.  they  would  be  entitled 
to  judgment  in  their  favour.     Upon  the  first  question  rospta  said  the 
University  buildings  being  national  or  public  property,  held  for  natiorml  or 
public  purposes,  were  not  liable  to  assessment,  and  the  Court  of  Session 
decided  that  they  were  exempt  on  the  ground  that  the  University  occupied 
the  property  under  the  control  of  the  Crown  and  of  the  country  for  impor- 
tant national  objects.     The  general  principle  which  regulates  cases  of  this 
kind  had  been  settled  in  **  The  Mersey  Docks,*'  and  Adamsou  v,  the  Clyde 
Navigation  Trustees,  (3  Macph.  H.  of  L.  100),  Gardiner  and  Leith  Dock 
Comrs.  (2  Macph.  1234),  in  which  it  was  decided  that  property,  in  order  to 
be  exempt  from  assessment  for  the  relief  of  the  poor,  must  be  occupied  by 
servants  of  the  Crown  exclusively  for  the  administration  of  the  government 
of  the  country.     The  application  of  that  principle  to  the  present  case  was 
easy.    The  University  of  Edinburgh  was,  no  doubt,  a  great  public  and 
national  institution,  but  at  the  same  time,  it  was  a  corporation  independent 
of  the  Crown,  and  the  property  it  possessed  was  not  Crown  property, 
being  vested  in  the  Senatus  Academicus.     After  the  decisions  referred 
to,  the  mere  fact  of  the  property  being  devoted  to  public  purposes  did 
not  exempt  it  from  assessment.     Upon  the  first  point,  therefore,  the 
contention  of  the  University  that  their  property  was  exempt  on  the 
score  of  Crown  privilege  was  ill-founded.     Upon  the  second  point,  he  must 
also  decide  against  respts.,  on  the  ground  that  the  University  haid  such  a  bene- 
ficial occupation  of  the  property  as  rendered  it  liable  to  be  assessed.     Their 
Lordships  must  remember  they  had  not  to  decide  the  question  as  to 
the  quantum  of  value  in  respect  of  which  the  University  should  be  assessed. 
But  the  argument  that  these  buildings  were  not  capable  of  value  could  not 
be  entertained.     The  receipt  of  matriculation  and  students*  fees  was  quite 
sufficient  to  establish  that  point,  for  those  fees  would  not  be  paid  by  students 
unless  there  were  buildings  in  which  they  could  attend  and  receive  the 
instructions  of  the  Professors.     The  Professors  also  would  have  to  receive 
higher  salaries  if  those  buildings  or  class-rooms  were  not  provided  for  their 
tx8e.    Lords  Cranworth,  Westbuiy,  and  Colonsay  concurred. 

Reversed,  with  costs. 
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(Full  Bench). 

Johnston  v,  Robson. — May  25. 

Appeal — Conviction — Tweed  Fisheries  Act, — Appeal  certified  from  Jed- 
burgh Circuit.  Appt.  was  charged  with  a  contravention  of  S.  7  and  12  of 
the  Tweed  Fisheries  Amendment  Act;  the  alleged  offence  having  been 
committed  within  the  extended  limits  of  the  mouth  of  the  Tweed,  and 
consisting  (1)  of  taking  salmon  by  a  bag-net  at  a  time  between  the  low 
water  before  six  on  Saturday  afternoon  and  the  low  water  before  six  on 
Monday  morning ;  and  (2)  of  taking  salmon  by  a  bag-net,  the  leader  of 
which  was  not  during  the  whole  weekly  close-time  kept  out  of  the  water. 
The  Sheriff  had  convicted,  and  inflicted  a  modified  penalty  of  £3  and 
cost&  Appt.  appealed,  mainly  on  the  ground  (1),  that  th^  first  charge  was 
irrelevant;  (2),  That  the  penalty  inflicted  was  not  of  the  amount  required 
by  the  Act;  and  (3),  that  the  conviction  was  bad  on  the  merits.  The 
Court  refused  the  appeal,  holding  that  it  was  within  the  power  of  the 
Sheriff  under  the  Act  to  inflict  the  modified  penalty;  that  the  complaint 
was  relevantly  laid;  and  that  the  merits  were  not  before  the  Court,  because, 
although  a  record  of  the  evidence  taken  by  the  Sheriff  was  produced,  it  did 
not  appear  that  the  Sheriff  had  taken  these  notes  at  the  request  of  either 
party,  and,  therefore,  there  was  no  satisfactory  record  of  the  evidence  at 
which  the  Court  could  look. 

Act — W.  M,   Thoimon.    Agent — William  Burtiess,  S.S.C. Alt,^MaC' 

lienziie,  Lee, 

EiNNEAR  AND  BrTMEB  V.   WhTTE. 

Suspension — Summary  Procedure  Act — Night  Poaching, — Susp.  of  a 
conviction  obtained  before  the  S.  S.  of  Forfar  for  offences  under  9  Geo. 
lY.,  c.  69,  sec  1,  and  7  and  8  Vict.,  c  20,  sec.  1,  in  so  far  as  they  did  both, 
and  each  or  one  or  other  of  them,  by  night — 1.&,  between  the  expiration  of 
the  first  hour  after  sunset  and  the  beginning  of  the  first  hour  before  sunrise, 
on  the  night  of  the  25th  or  morning  of  the  26th  November,  1867,  or  about 
that  time,  at  or  near  a  certain  place  on  the  farm  of  Bogton,  the  property  of 
Lord  Dalhousie,  unlawfully  take  or  destroy  a  hare.  A  previous  conviction 
under  the  former  section  was  libelled  against  Kinnear.  The  S.  S.  overruled 
objections  to  the  relevancy,  and  convicted  the  suspenders.  Eannear  was 
sentenced  to  six  months'  imprisonment  with  hard  labour,  and  at  the  cod 
of  that  period  to  find  sureties  for  not  repeating  the  offence,  failing  which 
to  be  further  imprisoned  for  one  year,  unless  sureties  should  sooner  be 
found.  Brymer  was  sentenced  to  sixty  days*  imprisonment  with  hard 
labour,  the  condition  as  to  finding  security  being  less  severe.  Suspension 
on  the  ground  (1),  that  the  facts  set  forth  inferred  an  offence  only  against 
7  and  8  Vict.,  c.  29,  and  therefore  the  previous  conviction,  under  the  other 
statute,  was  incompetently  libelled;  (2),  that  the  sentence  did  not  grant 
warrant  to  apprehend  and  convey  to  prison  in  terms  of  the  Summary 
Procedure  Act.  Both  objections  repelled.  The  majority  held,  as  to  the 
second,  that  the  schedule  in  the  Summary  Procedure  Act  was  directory  and 
not  imperative;  and  all  their  Lordships  held  that  it  is  not  necessary  to 
insert  the  warrant  to  apprehend  when  the  accused  parties  are  present  at 
the  bar. 

Act, — Main       Agents— Henry    cfe    Shircss,    S»S,C. Alt, — Montgomric, 

Agent — T.  G.  Murray,  H^./fcf.,  Crown  Agent 
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CIBCUIT  COUKT  OF  JUSTICIARY,  AT  DJJNDEK—AprU. 

(Before  Lords  Cowan  and  ArdmUlan,) 
Culpable  Homicide. 

IT.  M.  Adv.  V.  MUne  &  Barry. — Peter  Milne,  and  John  Barry,  hostleri 
were  charged  with  culpable  homicide,  in  so  far  as  in  an  inn  in  Kirriemuir, 
they  wickedly  and  feloniously  administered  to  A.  B.,  deceased,  a  quantity 
of  jalap  or  other  purgative,  in  rum,  or  rum  and  porter,  in  consequence  of 
which  he  became  ill, 'and  died  some  months  after,  and  was  thus  culpably 
bereaved  of  life.  Obj.  that  there  was  no  such  crime  known  to  tiie  law. 
Sustained. 

Act—  AU."^.  a  SmUh. 


t^t  Sroltis^  ^ato  Pagajrw  anb  5&mff  Court  |l«porttr. 


SHERIFF  S.D.  COURT,    EDINBURGH.— Sheriff  Campbell. 

AiTKSN  V,  Wilson,  Bubn,  akd  Gloag. 

Expenses  of  Witnesses  at  Jury  Trials. — Aitken  sued  Wilson,  Burn,  & 
Oloag,  W.S.,  for  one-half  of  his  fees  as  a  witness  at  a  jury  trial,  in  which 
they  acted  as  defr.'s  agents  (the  other  half  having  been  paid  him  by  pur- 
suer's agent).  Pursuer  had  been  cited  by  both  parties  in  the  case  WaJktr  v. 
Cunmmg,  tried  before  Lord  Ormidale  and  a  jury  in  February;  he  had 
been  examined  by  the  pursuer,  but,  after  leaving  the  witness-box,  had  been 
re-enclosed  by  defrs.  and  kept  by  them  till  the  afternoon  of  the  first  day  of 
the  trial;  that,  in  these  circumstances,  pursuer's  agent  had  paid  him  one 
half  of  his  expenses,  but  that  defenders  refused  to  pay  him  anything. 
Defr.  contended  that  Walker's  agent  having  examined  pursuer,  he  alone 
was  liable  in  the  whole  expense.  Sheriff  Campbell,  who  thought  the  equity 
of  the  case  was  on  pursuer's  side,  remitted  to  the  auditor  of  the  Court  of 
Session  to  hear  parties  and  report  upon  the  practice.  The  auditor  reported: 
"  The  parties  are  not  agreed  as  to  the  facts.  The  witness  was  cited  for 
both  parties  and  examined  on  citation  of  the  pursuer.  If,  after  being  so 
examined,  he  was  enclosed  for  the  defender,  he  was  entitled,  acocording  to 
practice  (aa  understood  by  the  auditor),  to  be  paid  one-half  of  his  charges 
by  each  party."  In  the  course  of  the  discussion  the  auditor  remarked  that, 
if  defenders  wished  to  escape  liability,  they  should  have  discharged  their 
citation  immediately  upon  pursuer  leaving  the  witness-box  when  examined 
hy  the  other  party.  The  S.  S.,  on  considering  the  auditor's  report,  decerned 
in  £svour  of  pursuer  with  expenses. 

FORFABJSHIRE  SHERIFF  COURT,  FORFAR— Sheriffs  Robeetson 

and  Maitlakd  Hssiot. 

PaSOOE  k  RiCHABDS  AND  MaNDATOBT  V.  SmITH. 

Sale — Essentials  of  Contract — Departure  Jrom  Price. — Pursuers,  who 
belong  to  Penzance,  bought  from  defr.,  who  carries  on  business  in 
Arbroath,  a  cargo  of  best  regent  potatoes  for  their  vessel  the  George  cind 
ElizabetL  The  transaction  ivas  completed  by  telegraph;  and  in  accepting 
defr/s  offer,  pursuers  mentioned  that  the  vessel  had  been  despatched  by 
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tbem  for  tbe  cargo.  After  two  or  tbree  weeks  pursuers  wrote  inquiriag 
about  their  vessel,  and  defr.  replied  that  she  had  not  appeared,  and 
mentioned  that  he  had  been  depending  on  third  parties  for  a  supply  of 
potatoes  to  load  her,  and,  as  she  had  taken  so  long  on  tbe  voyage.  Uierc 
might  be  difficulty  about  loading  her,  and  he  would  not  bind  himself  to  do 
so.  Pursuers  replied,  hoping  the  vessel  had  then  arrived,  and  said :  '*  She 
has  been  a  long  time — will  not  bind  you  to  price,  if  good."  The  vessel 
arrived  at  Arbroath  about  a  month  after  leaving  Penzance.  Defr.  was 
called  on  to  load  her,  but  did  not^  and  the  present  action  was  raised  for 
damages  for  breach  of  contract 

Defr.  alleged  that  the  delay  on  the  voyage  was  wilfully  caused  by  the 
master  of  the  vessel,  for  whom  pursuers  were  responsible.  The  pursuers 
denied  this,  and  averred  that  the  detention  was  unavoidable.  Defr. 
pleaded  that  his  obligations  under  the  contract  were  discharged  both  by 
the  delay  and  by  the  expression  above  quoted  in  pursuers'  letter.  Parsaers 
pleaded  that  the  delay,  whether  avoidable  or  not,  did  not  discharge  the 
contract — Brown  on  Sale^  p- 354,  Asklin  v.  Greaves^  3  Camp.  42 G;  and  that 
the  expression  referred  to  was  not  intended  nor  underntood  as  a  discharge 
of  the  contract,  as  was  evident  from  the  farther  correspondence;  that  if 
they  had  intended  to  discharge  it  they  would  have  done  so  directly,  and 
not  inferentially;  and  that  their  meaning  evidently  was  only  to  inform  defr. 
that  they  would  act  in  a  liberal  spirit  towards  him ;  and  that  an  effect 
could  never  be  given  to  the  letter  beyond  the  intention  of  parties. 

The  S.  S.  disregarded  the  plea  founded  on  the  letter,  and  allowed  defr. 
a  proof  that  the  delay  was  avoidable.  Both  parties  appealed,  and  the 
Sheriff  pn>nounccd  an  Interlocutor,  dismissing  the  appeal  for  the  pursuers, 
sustaining  the  appeal  for  the  defender,  recalling,  eta ;  and  finding  that  on 
5th  April,  pursuers  wrote  defr., ''  Yours  to  hand,  and  hope  the  vessel  is  with 
you  before  thi&*'  "Try  and  put  all  regents  on  board  if  you  can  get  them 
good  quality."  "  We  have  been  a  long  time — will  not  bind  you  to  price,  if 
good.'*  He  found,  in  point  of  law,  that  pursuers,  by  this  letter  relieved 
defr.  of  his  contract  to  supply  the  cargo  of  regents  at  the  price  of  92s  per 
ton;  and  that  it  is  not  alleged  that  any  other  contract  was  entered  into 
between  the  parties,  and  therefore  assoilzied  the  defender,  with  expenses,  etc 

Note. — ^The  Sheriff  need  add  little  to  the  above  interlocutor.  The  ship 
was  long  on  its  voyage.  As  the  pursuers  themselves  wrote  on  15th  April, 
**  a  vessel  that  left  same  time  with  her  has  been  to  Montrose  and  back  dis- 
charged this  fourteen  days;"  but,  according  to  the  view  the  Sheriff  takes  of 
the  case,  it  is  unnecessary  to  inquire  whether  or  not  there  was  undue  delay, 
or  whether  the  pursuers  were  or  were  not  to  blame  for  the  delay. 

On  the  5th  April  the  pursuers,  aware  apparently  of  the  difficulty  of  the 
defender's  position,  from  the  non-arrival  of  the  ship,  and  aware  also  that  he 
had  third  parties  to  deal  with,  wrote  saying  they  would  not  bind  him  to  the 
price  fixed.  Then,  when  the  ship  did  arrive,  the  defender  at  once  intimated 
the  arrival,  and  that  regents  were  then  selling  at  110s  to  120s,  but  no  new 
contract  was  entered  into.  On  the  whole,  the  Sheriff  considers  that  the 
defender  falls  to  be  assoilzied,  with  costs.  The  Sheriff  has  thought  it  un- 
necessary to  order  a  proof  in  the  case.  It  £dls  to  be  considered  on  the 
correspondence  which  b  admitted. 

A  ct, — Sivan  sio«.— — ^  It, — Gray. 
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SHERIFF  COUBT  OF  FORFARSHIRE,  DUNDEE.— 

Sheriff  Guthbis  8MiTn. 

J.  &  J,  Smitu  v.  Tiffany.— J^or.  20,  1867. 

Sale — Rejection  of  unsound  goods — The  circamstances  of  this  case,  which 
was  brought  under  the  Debts  Recovery  Act,  appear  from  the  S.S.'8 
judgment,  in  which  he  finds  it  proved  that  on  26th  August  last  defr. 
purchased  from  pursuers  about  60  sieves  of  pears.  20  bags  of  onions, 
and  one  ton  of  apples,  which  they  undertook  to  procure  and  forward  to 
Dundee,  defr.  promising  to  pay  such  sum  for  costs  and  charges  as  they 
should  demand  to  the  Caledonian  Ry.  Co.,  for  behoof  of  pursuers,  on  the 
arrival  of  the  goods  in  Dundee :  that  when  the  goods  were  delivered  to 
defr.,  the  pears  were  rotten  and  useless,  and  were  accordingly  rejected  by 
defr :  Finds,  in  point  of  law,  that  defr.  was  entitled  so  to  do,  and  is  not 
liable  for  the  said  pears  or  charges  in  connection  therewith:  Finds  it 
proved  that  the  portion  of  the  account  sued  for  effeiring  to  the  onions  and 
apples,  was  paid  for  by  defr.  to  the  said  Ry.  Ca     Therefore  assoilzies,  etc. 

Note. — ^The  theory  of  pursuers  is  that  defr.  did  not  contract  with  them 

at  all,  but  with  their  constituents  at  Rotterdam,  Kalkman  k  Ca ;  and  if  they 

could  have  proved  that  defr.  so  understood  the  transaction,  there  might 

have  been  some  reascm  fur  holding  that  it  was  part  of  the  bargain  that  the 

pears  should  be  at  his  risk  whenever  they  were  put  on  board  the  steamer 

at  Rotterdam.     But  there  is  nothing  to  show  that  defr.  ever  intended  to 

contract  with  any  one  but  pursuers,  or  on  any  other  terms  than  those  on 

which  he  had  been  accustomed  to  obtain  from  them  his  supplies  of  fruit,  to 

be  hawked  through  the  streets  of  Dundee.     The  name  of  the  Holland  firm 

\ra8  never  mentioned  to  him,  and  defr.*s  name  was  never  mentioned  to  them, 

because  the  bill  of  lading  is  made  out  in  the  name  of  pursuers.     In  these 

circumKtanccs,  it  is  not  conceivable  that  defr.  would  deliberately  undertake 

to  run  the  risk  of  all  the  accidents  to  which  these  perishable  commodities  might 

be  exposed  during  the  voyage.     No  doubt  pursuers  say  they  transacted 

vitb  him  on  that  footing,  and  they  have  made  out  their  account  for  cost 

and  conveyance  only,  trusting  to  be  remunerated  by  the  commission  which 

they  receive  from  the  foreign  sellers.     But  to  make  a  valid  agreement 

binding  ou  the  defender,  it  is  incumbent  on  them  to  show  that  not  they 

themselves  only,  but  defr.  also,  quite  understood  that  the  bai^n  was  sudi 

as  it  is  now  represented.     This,  however,  has  not  been  cstabliithed,  and  I 

see  no  reason  to  doubt  the  veracity  of  the  defender  when  he  says  that  what 

he  meant  was  that  pursuers  should  find  and  forward  to  him  the  pears,  and 

he  would  pay  them  whatever  they  might  demand  for  them,  provided  they 

^vero  good,  it  being  a  matter  of  perfect  indifference  to  him  where  they  came 

from.    The  bargain  was,  in  fact,  an  ordinary  executory  contract,  and  the 

legal  effect  is  just  the  same  as  if  the  order  had  been  sent  by  letter  from 

Dundee  through  the  Post  Office.     This  being,  in  my  view,  the  result  of  the 

evidence,  it  is  unnecessary  to  consider  the  question  which  was  started  at 

the  trial  as  to  whether,  if  the  contract  was  made  as  alleged  with  Kalkman 

&  Co.,  the  pursuers  bad  cither  title  or  interest  to  sue.     I  think  defr.  was 

not  bound  to  take  delivery  of  rotten  pears,  and  it  is  satisfactory  to  know 

that  pursuers  are  in  a  better  position  than  defr.  to  effectuate  suiy  relief  they 

^  have  cither  against  the  consigners  or  the  Steambcmt  Company. 
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SHERIFF  COURT,  DUNDEK-^heriff  GirrHBis  SmJOL 

Seqn.— M'CuLLY.— ilTw.  20,  1867. 

SequestrxUion — Competition  for  Tnuteahip. — The  facts  appear  from  the 
jadgment  of  the  S.  S.,  who  having  heard  parties'  procurators  on  the  objeo- 
tioDB  lodged  for  William  Myles  and  others,  and  the  objections  for  Thomas 
Qrey  Laing  and  others,  to  the  votes  recorded  at  the  election  of  a  tnutee, 
Finds  that  the  two  votes  for  £1000  and  £583  respectively  tendered  by 
the  mandatory  of  the  trastees  of  the  wife  of  the  bankrupt  were  by  sec  64 
of  the  statute  incompetent :  Repels  the  objections  lodged  for  the  said 
Thomas  Qrey  Laing  and  others,  and  declares  William  Myles,  accountant, 
Dundee,  to  have  been  duly  elected  trustee  on  the  sequestrated  estate  of 
William  Carey  M'Cnlly,  commission  merchant,  Dundee,  in  terms  of  the 
Bankruptcy  (Scotland)  Act  1856,  and  subsequent  statutes:  Finds  the 
objectors  liable  in  expenses,  etc. 

NoU. — By  sec.  64  of  the  statute  it  is  declared  that  neither  the  bank- 
rupt nor  his  wife,  nor  any  trustee  for  her,  shall  be  entitled  to  vote  in  the 
election  of  a  trustee  or  commissioners.  The  question  is  whether  this  dis- 
qualification is  removed  when  the  trust  created  by  the  bankrupt's  wife  is 
conceived  in  such  terms  as  to  give  to  third  parties , certain  remote  and 
contingent  interests  in  the  trust  funds?  The  Sheriff-Substitute  is  very 
clearly  of  opinion  that  the  above  provisions  of  the  statute  cannot  be  got  rid 
of  in  this  way;  more  particularly  when,  as  in  the  present  case,  the  trust  has 
been  obviously  created  for  the  sole  purpose  of  protecting  the  wife  against 
her  husband's  creditors  during  his  Ufa.  The  first  of  the  two  claims  objected 
to  consists  of  the  sum  of  £1000,  borrowed  by  the  bankrupt  from  Nicol's 
trustees  on  the  17th  August,  1865,  and  repaid  on  26th  September,  1867, 
by  the  trustees  of  WilUam  Brown,  Mrs  M'Cnlly's  father,  out  of  the 
share  of  his  estate  falling  to  her.  This  fund  she  had  previously  assigned 
to  NicoFs  trustees  in  security  of  the  loan,  and  NicoFs  trustees,  on  Sth 
November,  1867,  re-assigned  the  debt  to  the  trustees  appointed  by  Mn 
M'Cully  by  a  deed  dated  the  22d  June,  1866.  Now,  by  this  last  deed,  Mr 
and  Mrs  M'Cully  have  each  a  life-interest  in  the  fund,  and  in  the  event 
of  William  M'Cully  pre-deceasing,  the  trust  is  at  once  to  come  to  an 
end,  and  the  whole  residue  is  to  be  immediately  paid  over  to  her.  In  case 
Mrs  M'CuUy  pre-decease  her  husband,  the  fond  is  to  be  divided  at  her 
death  among  the  children  of  the  marriage,  in  such  shares  as  she  shall 
appoint;  or,  failing  children,  it  is  to  be  paid  over  to  such  persons  as  she  shall 
appoint.  It  is  quite  obvious  that  under  a  deed  of  this  kind  the  person 
having  the  substantial  interest  is  Mrs  M'Cully  herself,  and  although  she 
may  be  entitled  to  claim  on  the  estate  as  a  creditor,  the  statute  says  that 
she  is  to  have  no  voice  in  the  election  of  a  trustee. 

The  same  objections  apply  to  the  vote  of  £583,  which  is  a  claim  on  a 
promissory  note  by  the  husband  for  cash  lent  to  him  by  his  wife  oat  of 
her  separate  funds.  These  two  votes  being  struck  off,  William  Myles 
has  a  considerable  majority,  and  is  entitled  to  the  office  of  trustee. 

LANARKSHIRE  SHERIFF  S.D.  COURT,  LANARK.— Sheriff  Dyce. 

Watson  v.  Robebtson. — Nov.  2%  1867. 

Par^  and  Child — Hudnind  and  Wife — Poor, — ffeid^  that  a  son-in-law 
is  bound,  during  his  wife's  life,  to  support  his  indigent  mother-in-laW|  e?en 
though  the  wife  was  a  natural  child. 
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Action  by  the  inspector  of  poor  of  Carnwath  againdt  a  miner  for  ISs, 
consisting  of  alimentary  advances  by  the  Parochial  Board  for  support  of 
defr.'s  mother-in-law,  who  is  admittedly  chargeable  to  the  said  Parochial 
Board.  Defence — that  defr.  is  not  liable  for  the  maintenance  of  the  said  Jane 
Smith — 1.  In  respect  that  his  wife  is  the  Ulegitimate  daughter  of  Jane 
Smith;  and  2.  In  respect  of  inability,  he  being  burdened  with  two  children, 
and  subject  to  occasional  bilious  attacks,  whereby  his  weekly  earnings  are 
ooDsiderably  diminished. 

Defr.  adduced  no  proof  of  inability;  but  the  inspector  offered  to  continue 
the  payment  of  2s  per  week,  if  defr.  would  receive  lus  mother-in*law  into 
his  house,  but  this  offer  he  rejected.      The  S;S.  held  the  defr.  liable, 
observing:  — ^The  destitute  condition  of  defr.*s  mother-in-law  is  admitted, 
and  the  Parochial  Board  having  alimented  her  for  nine  weeks,  the  question 
emerges,  Is  there  any  obligation  enforceable  by  law  upon  defr.  to  relieve 
the  parish  funds  of  such  alimentary  advances,  and  to  re-imburse  the  Board 
in  respect  of  this  expenditure?    llie  case  of  Reid  v.  Moir,  July  13,  1866, 
Jurist,  vol.  xxxviil,  p.  551,  makes  it  imperative  on  a  husband,  during  the 
existence  of  his  wife,  to  maintain  his  mother-in-law  if  incapable  of  sup- 
porting herself,  but  quid  Juris  if  the  wife,  as  in  the  present  instance,  be  a 
natural   child?      The   Lord   President,  referring  to  Aitken  v.  Andersorij 
Hume,  217,  in  which  a  husband  was  found  liable  for  the  aliment  of  his 
wife's  bastard  child  bom  before  marriage,  demonstrates  conclusively  that 
between  the  claims  of  legitimate  and  illegitimate  children  for  aliment  there 
existed  no  difference  whatever  in  law;  that  since  such  claims,  unlike  ordi- 
naiy  civil  debts,  cannot,  and  do  not  originate  ex  contractu  or  ex  delicto,  they 
must  spring  from  the  only  other  source,  viz.,  ex  jure  naturas;  and  accord- 
ingly, in  the  case  of  Marjoribanks  v.  Amos,  Nov.  30,  1831,  10  Sh.  79,  that 
principle  was  given  effect  to,  and  the  claim  therein  preferred  for  aliment 
by  a  bastard,  was  viewed  by  the  Court  as  deriving  its  origin  fix>m  the  class 
of  obediential  obligations  based  upon  the  law  of  nature,  precisely  in  the 
same  manner,  and  in  an  equal  degree,  as  does  a  similar  claim  by  a  legiti- 
mate child.     If,  therefore,  by  the  law  of  Scotland,  the  reciprocal  obligation 
to  aliment  each  other,  when  in  indigence,  originates  in  the  relationship  of 
parent  and  child;   if  a  wife*s  debts  are,  on  marriage,  transferred  to  the 
husband,  from  the  liability  for  which  he  can  by  no  means  shake  himself 
free;  if  the  claims  for  aliment,  whether  of  a  legitimate  child  or  of  a  bastard, 
be  80  exactly  similar  that  their  mutual  origin  is  wholly  deducible  from  the 
law  of  nature,  there  being  no  palpable  difference  whatever  in  the  position 
relatively  of  the  one  to  the  other;  and  if  the  necessary  conditions  of  indi- 
gence, on  the  one  hand,  and  the  non-existence  of  poverty  upon  the  other, 
subsist,  and  do  concur  {Tait  v.  Whyte,  28th  February,  1802,  Mor.  Aliment, 
app.  2;  Stirling  v.  ffeiHot,  Mor,  389;  Napier  v.  Napier,  Etch,  Aliment  12; 
EUridc  V.  Sword,  2  Sh.  715;   Wilson  v.  Cockpen,  3  Sh.  547),  then  I  am  of 
opinion  that  I  am  doing  no  violence  to  the  decisions  of  the  Supreme 
Court,  as  hitherto  expounded  by  the  dicta  of  the  judges,  in  holding  the 
same  principle  to  be  applicable  to,  and  regulate  both  cases  alike,  and  that 
the  contingent  liability  to  aliment  her  mother,  incumbent  upon  the  defr.'s 
wife  prior  to,  though  not  extinguishable  by,  her  marriage,  and  now  resting 
upon  him  qua  administrator  of  the  communo  bonorum,  renders  the  defr. 
clearly  liable  for,  and  bound  to  pay  the  amount  stied  for. 

In  arriving  at  this  conclusion,  I  do  not  throw  out  of  view  the  difficulty 
presented  by  the  fact  that  while,  as  regards  the  reciprocity  of  the  obligation 
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indubitably  subsisting  between  a  legitimate  cLild  aud  its  legitioiate  father, 
there  may  be  room  for  doubting  whether  the  same  reciprocity  does  exist 
between  an  illegitimate  child  and  its  putative  father;  but  that  point  need 
not  be  discussed  now,  since  the  question  before  us  has  reference  to  the 
future  and  contingent  liability  of  a  natural  child  to  aliment  her  mfdher,  and 
which,  notwithstanding  that  it  has  never  directly  emerged  for  the  con- 
sideration of  the  Supreme  Court,  was,  in  Wilwn  v.  Todd^  31st  Januaiy, 
lb67,  decided  in  the  Outer  House  against  the  dcfr.  On  the  whole,  it 
appears  to  me  to  be  quite  sufficient  for  the  determination  of  the  qoesdon 
of  the  dcfr.'s  liability,  that  the  claim  for  aliment  for  a  natural  child,  equally 
with  that  for  the  legitimate  offspring,  can  only  arise  ex  dehUo  naiurtdi; 
that  a  bastard  who,  in  law,  is  held  to  he ^ius  nuUius^  can  have  no  settle- 
ment but  that  of  his  mother,  until  he  acquires  an  industrial  one  for  him- 
self, whether  the  mothcr*s  settlement  be  by  residence  or  birth,  or  is  tfac 
result  of  marriage  to  one  other  than  the  bastard's  father,  Ilay  ▼.  Hwrnmn, 
Gth  February,  l^^GJ,  28  Jurist  191,  that  the  moveable  estate  of  the  spouses 
constitutes  a  mutual  fund,  but  of  which  the  defr.  has  the  sole  management 
and  control 
AcU-^Hugh  Davidson, Alt. — John  Annan 

SHERIFF    COURT,   SHETLAND.— Sheriffs  Mukb  and  Gifford. 

Ross  r.  Webster. — March  2  aud  Apii. 

Poor  Rates — Exemption — Parliamentary  Manses  in  Highlands  and 
Islands — 5  Geo,  IV.,  c  90. — ^The  judgment  explains  the  nature  of  the  case. 
The  S.  S.  finds  that  defr.,  as  minister  of  the  district  of  Quarff  and  Bnrra 
Isles,  aud  of  the  parliamentary  church  established  therein  under  5  Geo. 
IV.,  cap.  DO,  is  not  liable  in  payment  of  poor  rates  in  respect  of  his 
occupation  of  the  dwelling-house  and  garden  attached  to  Uie  church; 
assoilzies,  etc.,  reserving  to  pursuer  all  claim  against  defr.  in  respect  of  the 
latter  s  occupation  of  the  farm  of  Newton. 

Nate. — By  5  Geo.  IV.,  cap.  90,  amending  and  repealing,  except  in  one  or 
two  respects,  4  Geo.  IV.,  cap.  79,  provision  to  the  extent  of  X50,000  is 
made  for  the  erection  of  "  additional  places  of  worship  in  the  Highlands 
and  Islands  of  Scotland.'*  The  number  of  churches  so  established  under 
the  Act  was  not  to  exceed  forty,  with  power  to  repair  ten  other  places  of 
worship  then  existing  for  the  occasional  resort  of  the  minlBter  of  the  parish, 
and  to  provide  these  with  ministers  also.  Commissioners  are  appointed  by 
the  Act  to  carry  out  its  provisions,  who  are  directed  (sec  4  and  11)  ta 
ascertain  and  settle  the  size  aud  description  of  dwelling-house  necessary  for 
the  minister,  and  to  acquire  ground  for  a  garden  for  the  minister  of  not  less 
than  half  a  Scotch  acre,  and  a  stiitutory  form  of  conveyance  is  provided  to 
enable  the  commissioners  to  acquire  the  necessary  land.  After  the  com- 
missioners have  resolved  to  erect  any  church,  the  heritors  and  presbytery 
are  directed  (sec.  6)  to  define  the  dbtrict  "  for  behoof  of  which  sach 
additional  place  of  worship  is  to  be  erected,  and  to  which  the  labours  of 
the  minister  to  be  appointed  shall  be  confined.*'  By  other  sections  the 
presentation  to  these  churches  is  declared  to  be  vested  in  the  Sovereign,  and 
the  presentee  is  to  be  admitted  by  the  presbytery  with  the  same  forms  as 
parochial  ministers,  and  according  to  the  law  and  practice  of  the  Church  of 
Scotland.  The  person  so  nominated,  admitted,  and  ordained,  is  entitled 
and  bound  to  discharge  within  the  defined  district  all  the  (futiee  of  a 
Vninister  of  the  Church  of  Scotland^  "  save  and  except  the  right  and  duty  of 
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church  discipline,*'  and  is  subject  to  the  discipline  and  government  of  the 
Church  of  Scotland  by  presbyteries,  etc.  A  maximum  stipend  of  £120  is 
fixed  by  the  statute.  Defr.  has  for  many  years  been  minister  of  the 
parliiimentary  church  of  Quarff  to  which  the  district  of  Qaarff  and  Burra 
is  assigned,  and  occupies  the  dwelling-house  and  garden  which  the  statutory 
commissioners  have  provided.  But  they,  not  he,  are  heritably  vested  in  the 
subjects  in  respect  of  which  the  claim  is  made,  for  several  years*  assessment 
for  poor  rates,  as  owner  and  occupant  of  the  dwelling-house  and  garden. 
Defr.  denies  liability,  and  pleads  that  admittedly  parochial  clergymen  arc 
exempted  fn)m  such  liability  in  respect  of  manses  and  glebes,  and  that  his 
position  under  the  statute  is  assimilated  to  theirs.  The  question  has  been 
mooted  now  for  the  first  time,  as  is  believed,  in  reference  to  these  parlia- 
mentary churches,  and  it  seems  necessary  to  consider  (1)  the  principle  on 
which  parochial  clergymen  are  exempt  from  poor  rates,  and  (2)  the  position 
of  defr.  under  the  statute,  especially  with  reference  to  three  sections  of  it 
hitherto  unnoticed  in  this  judgment. 

Parochial  clergymen  are  exempt  from  poor  rates  in  virtue  of  two 
decisions.  In  Cargill  Heritort  v.  Taskei\  Feb.  29,  181C,  F.  C,  decided 
under  1663,  cap.  IG,  the  Court  held  that  the  minister  was  neither  heritor, 
tenant,  nor  possessor,  and  therefore  not  within  the  statute.  The  rubric  of 
this  decision  may  be  regarded  as  a  contemporaneous  interpretation  of  the 
effect  of  this  judgment,  and  it  bears  that  "  a  minister  in  his  clerical  character 
]s  not  liable  to  be  assessed  for  poor  rates."  Under  the  new  Act  the  question 
was  decided  in  the  same  way  in  Forbes  v.  Gibson,  Dec  15,  1850,  13  D., 
341.  The  Lord  President  held  that  it  would  require  express  words  of 
enactment  to  subject  manses  and  glebes  to  assessments  in  the  same  way  as 
sec  49  of  that  Act  had  brought  the  stipend  within  the  assessment  on  means 
and  substance.  L.  Fullerton,  in  commenting  on  and  approving  of  Caigill's 
case,  observes, "  I  cannot  distinguish  this  from  a  judgment  determining  that 
ministers  were  personally  exempt  from  poor  rates,*'  and  proceeds  to  show 
that  under  the  Poor  Law  Amendment  Act  this  exemption  remained  in  full 
force  in  regard  to  manses  and  glebes.  The  affirmance  of  this  judgment 
in-  the  House  of  Lords  (I  Mac  lOG)  proceeds  on  narrower  grounds. 
The  Lord  Chancellor  held  that  ministers  would  fiill  within  the  category 
of  persons  ''in  the  actual  receipt  of  rents  and  profits,**  and  that  they 
would  be  liable  but  for  s.  49  in  regard  to  the  stipends,  which  showed 
that  the  words  in  ss«  1  and  34  were  not  intended  to  have  the  extensive 
operation  which  ho  would  otherwise  have  ascribed  to  them.  Since  that 
judgment  the  views  of  courts  in  regard  to  liability  for  rates  have  altered 
greatly,  and  although  in  former  times  many  exemptions  were  successfully 
maintained  by  public  trusts,  corporations,  and  charities  of  various  kinds, 
they  have  now  all  been  held  liable.  But  it  cannot  be  doubted  that 
the  principle  which  exempts  the  u)ini8ter*s  glebe  and  manse  is  of  full 
force  in  the  law  of  Scotland.  It  may  be  that  the  principle  is  not  to  be 
extended  recklessly  to  analogous  cases,  but  it  is  clear  that  in  the  matter 
of  taxation  for  the  poor  the  minister  is  exempt,  and  similar  cases  which 
fall  reasonably  and  &irly  within  the  gniund  of  the  decision  must  be 
governed  by  it 

It  is  now  to  be  considered  what  the  position  bf  the  defender  is  under 
this  statute  and  that  which  esttiblishes  tbes«?  Parliamentary  churrhes.  He 
is  uot,  in  the  matter  of  taxation,  brought  by  5  Qeo.  IV.,  ao  far  as  express 
words  are  concerned,  to  the  same  po^^ition  as  the  parochial  minister;  but 


430  NOTES  OF  CASB3 

it  is  thought  that  he  is  so  by  dear  implication.  Sect  25  of  the  lattar 
statute  enacts  ^*  that  all  questions  which  may  arise  in  courts  of  law  re- 
specting the  rights  of  ministers  appointed  to  officiate  at  such  places  of 
worship,  or  regarding  their  civil  and  patrimonial  interests  in  their  respec- 
tive situations,  shall  be  judged  of  and  determined  respectively  according  to 
the  law  of  Scotland  respecting  the  rights  and  interests  of  parochial  dergy/' 
The  S.S.  is  of  opinion  that  if  those  50  clergymen  of  the  Church  of  Sco^ 
land  were  held  liable  for  poor  rates,  their  position  would  be  different 
from  that  of  the  parochial  clergy,  and  their  civil  and  patrimonial  ri^ta 
would  be  affected.  A  court  of  law  is  bound  to  determine  this  question 
regarding  defr.*s  liability  for  poor  rates  as  if  he  were  a  parochial  clergy- 
man. It  is  a  civil  right  of  parochial  clergy  to  perform  the  duties  of 
their  office  exempt  from  poor  rates,  and  it  is  a  patrimonial  right  not  to 
have  their  incomes  lessened  by  payment  of  this  tax.  It  is  impossible  to 
say,  if  defr.  were  held  liable,  that  he  would,  in  tlus  respect^  be  in  the 
same  position  as  the  parochial  clergy.  There  is  a  proviso  in  this  section, 
but  in  the  opinion  of  the  S.S.  it  refers  to  the  exercise  of  church  dis- 
cipline, and  such  things  as  the  membership  of  church  courts,  and  the 
collection  of  rates  within  the  different  districts,  but  does  not  affect  the 
derical  position  of  the  incumbent  or  his  status  or  his  civil  patrimonial 
rights. 

Other  sections  illustrate  the  principle  that  the  civil  and  patrimonial 
position  of  these  ministers  is  the  same  as  the  parochial  clergy.  The  stipend 
of  these  being  originally  due  from  teinds,  various  rights  arose  in  con- 
sequence of  a  minister's  survivance  of  Whitsunday  or  Michaehnas,  when 
the  crops  were  supposed  to  be  fully  sown  or  reaped.  But  although  the 
parliamentary  dergy  derive  their  stipends  from  a  fund  voted  by  Pariia- 
ment,  their  rights  and  interests,  in  case  of  their  decease,  removal,  or 
resignation,  are,  by  s.  23,  regulated  at  the  same  terms  of  Whitsunday  or 
Michaelmas,  and  in  the  same  manner,  as  the  parochial  clergy.  Sect  24 
regulates  in  the  same  way  the  rights  of  the  widow  or  nearest  of  kin  of  the 
minister. 

From  the  terms  of  the  whole  stitnte  it  may  be  gathered  that  the  dergy 
under  this  Act  have  the  same  responsibilities  and  rights  in  regard  to  status, 
ad  vitam  aut  culpam  tenure  of  office,  and  emoluments  as  the  parochial 
clergy,  except  only  those  which  are  technically  conjoined  to  the  office  of 
the  parish  minister,  such  as  the  right  of  sitting  in  the  church  courts.  At 
the  debate  it  was  argued  for  pursuer  that  a  successful  defence  implied  two 
manses  in  the  parish  exempt  from  rates.  There  seems  to  be  no  force  in  the 
observation,  for  in  one  parish  several  subjects  may,  on  various  grounds,  he 
exempt  from  rates ;  and  even  in  some  purely  rural  parishes  there  occor 
double  manses  and  glebes  both  exempt  Defr.  is  sought  to  be  made  liable 
as  owner  and  occupant  Now  his  dwelling-house  and  garden  are  vested  by 
disposition  in  the  statuary  commissioners.  It  is  thought  there  is  no  foand- 
ation  for  the  claim  against  him  in  the  capacity  of  owner,  and  though  there 
is  a  plea  under  s.  41  of  the  Poor  Law  Act,  it  does  not  apply  here,  for  it  is 
not  under  that  section  that  collections  are  made  by  Bressay  or  any  other 
parish  in  Shetland.  Defr.  occupies  a  small  farm  belonging  to  the  pro- 
prietor of  Quarff,  but  the  claim  (which  is  admitted)  m  respect  of  that  is 
slumped  along  with  the  rest  If  it  had  been  distinguished,  decree  would 
have  been  given  for  it ;  as  it  is,  it  is  reserved." 

The  Sheriff  dismissed  an  appeal 
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The  Note  to  his  Interlocutor  is  as  follows: — ^This  is  a  very  important  case, 
hat  the  Sheriff  has  not  found  much  difficulty  in  coming  to  the  same 
conclusion.  It  must  now  be  taken  as  finally  fixed  by  the  House  of  Lords 
in  Forhm  ▼.  Gibvm,  that  a  parish  minister  is  not  liable  to  be  assessed  in 
poor  rates  in  respect  of  his  manse,  garden,  and  glebe;  and  the  question  is, 
whether  parliamentary  clergymen  appointed  ministers  of  district  churches 
under  5  Qeo.  IV.,  cap.  90,  are  entitled  to  the  exemption  from  poor  rates  in 
respect  of  their  manse,  glebe,  and  garden,  in  the  same  way  as  parochial 
ministers  are  exempt  from  poor  rates  in  respect  of  their  manses,  glebes,  and 
pertinents.  To  the  Sheriff  it  appears  that  this  question  turns  upon  the 
precise  terms  of  5  Geo,  IV.,  cap.  90,  under  which  defr.  holds  his  appoint- 
m^t  If  that  statute  had  contained  no  proyision  as  to  the  civil  and 
patrimonial  interests  of  the  parliamentary  ministers,  the  Sheriff  would  haye 
felt  great  difficulty  in  extending  to  them,  by  analogy ,  the  exemption  from 
poor  rates  which  parochial  clergymen  enjoy.  No  doubt  much  of  the 
general  argument  urged  in  favour  of  parish  ministers  is  applicable  to  the 
case  of  ministers  under  the  statute,  but  the  Sheriff  inclines  to  think  that 
these  general  arguments  are  inconclusive,  and  that  the  exemption  of  parish 
nunisters  from  poor  rates  rests  upon  narrower  grounds,  and  perhaps  chiefly 
on  an  immemorial  exemption,  which  was  held  not  to  be  altered  or  takaa 
away  by  the  very  general  words  of  the  Poor  Law  Amendment  Act. 

It  appears  to  the  Sheriff,  however,  that  the  terms  of  s.  25  of  the  Act 
5  Qeo.  rV.,  cap.  90,  are  really  condusive  of  the  present  question.  That 
section  expressly  enacts  that  all  questions  regarding  the  ''  dvU  and  patri- 
monial  inleresis"  of  the  ministers  appointed  under  the  statute  shall  be 
determined  according  to  the  law  respecting  the  rights  and  interests  of 
parochial  clergy.  The  Sheriff  thinks  that  this  provision  puts  parliamentary 
ministers,  in  reference  to  taxation  upon  their  manses  and  glebes,  in  exactly 
the  same  position  as  parish  ministers,  and  if  so,  there  is  an  end  of  the  case, 
for  the  exemption  of  a  proper  parish  minister  cannot  be  disputed. 

SHERIFF   COUBT   OF   LANARKSHIRE.— Sheriffs   Bbll   and 

Gillespie  Dickson. — March  25, 

X.  Y. 

Into'dict  —  Nuisance — Volunteer  Band. — The  circumstances  of  this 
case  appear  from  the  judgment  of  the  Sheriff-Substitute;  in  which,  after 
proof,  he  finds  in  point  of  fact,  that  the  band  of  the  1st  Lanarkshire 
Engineer  Volunteers  were  in  use  to  assemble,  with  respondent's  consent  and 
authority,  in  his  premises.  West  Campbell  Street,  Glasgow,  for  the  purpose 
of  practising  music,  on  one  evening  in  each  week,  and  sometimes  more  fre- 
quently: that  the  petitioners  reside  in  the  vicinity:  that  the  practising  con-, 
tinued  usually  from  8  to  9  o'clock,  and  sometimes  to  1 1  o'clock  p.m.  :  Finds 
that  the  noise  produced  by  the  said  practising  used  frequently  to  be  loud 
and  discordant,  and  that  on  these  occasions  it  caused  considerable  annoyance 
and  disturbance  to  the  petitioners  and  their  families,  more  particularly  that 
it  occasioned  to  one  or  more  of  these  persons  respectively  loss  of  sleep 
daring  their  usual  time  of  rest,  and  disturbance  and  interruption  in  carry- 
ing on  domestic  intercourse,  and  that  it  sometimes  prevented  them  from 
writing,  and  thus  from  carrying  on  their  usual  avocations;  and  that  it  was 
injurious  to  the  health  of  some  of  them :  Finds  that  the  producing  of  the 
said  noise,  in  so  far  as  it  occasioned  these  effects,  is  not  a  lawful  use  of  the 
respondentia  premises,  and  is  a  nuisance  which  the  petitioners  are  entitled  to 
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havo  prevented  by  interdict:  appoints  procurators  to  be  heard  as  to  the 
terms  of  interdict,  etc. 

Not^., — ^This  is  a  petition  by  certain  inhabitants  of  West  Campbell  Street 
and  West  Gtorge  Street  to  have  the  respondent,  who  is  the  tenant  of  a 
flat  in  the  former  of  these  streets,  interdicted  from  practidng  or  playing  on 
brass  or  other  musical  instraments  and  drums  on  the  premises  occupied  by 
him,  and  also  from  allowing  other  persons  to  practise  music  and  play  on 
brass  instrunients  or  drums  therein.     The  difference  between  these  two 
branches  of  the  prayer  of  the  petition  is  evidently  accidental    The  in- 
terdict craved  is  not  merely  to  prohibit  such  practising  or  playing  as  is 
illegal,  because  excessive,  and  subjecting  the  petitioners  to  inconvenience 
bcycmd  what  a  reasonable  and  therefore  legal  amuuut  or  kind  of  practLung 
would  do,  but  to  absolutely  prohibit  practising  and  playing  of  music  to  any 
extent  whatever  by  the  respondents,  or  other  persons,  as  above  described, 
within  the  premises  in  question.     The  ground  on  which  the  interdict  U 
craved  is  that  there  assemble  on  these  premises,  which  are  in  the  neighbour- 
hood of  the  petitioners*  dwelling-houses,  a  number  of  persons,  constitutiug 
the  baud  of  the  1st  Lanarkshire  Engineer  Volunteers,  who  practise  masic 
£rom  eight  to  nine  o'clock  in  the  evening  once,  and  occasionally  twice,  in 
each  week,  and  that  the  manner  in  which  they  do  so  is  a  nuisance  to  the 
petitioners.     The  respondent  admits  that  the  practising  complained  of 
takes  place,  but  he  denies  that  it  is  an  annoyance  to  the  neighbourhood, 
and  he  maintains  that  the  use  made  of  his  premises  is  lawful     The  late 
Sheriff-Substitute  (Strathem)  before  further  answer,  and  with  reference  to 
the  views  expressed  in  the  note  to  his  interlocutor,  allowed  the  parties  a 
proof  of  their  respective  averments,  and  to  this  interlocutor  the  Sheriff  (Sir 
A.  Alison)  adhered  on  appeal,  adopting  the  views  of  the  Sheiiff-Snbstitate 
upon  the  law  of  the  case.     The  notes  to  tha  interlocutor  both  of  the  Sheriff 
and  Sheriff-Substitute  show  that  the  proof  was  to  be  directed  to  the  ques- 
tion whether  the  noise  caused  by  the  persons  occupying  the  respondent's 
premises  was   so  loud  and  so  disagreeable  as    to  exceed    the   lawful 
use  of    his  premises,  and  in  law  to  amount  to  a  nuisance.     Evidence 
has  been  led  by  both  parties  on  this  question.     It  is  conflicting^  as  might 
have  been  expected,  in  a  matter  depending  on  considerations  that  cannot  be 
definitely  estimated  or  measured.     On   the  one  hand,  the  petitioners' 
witnesses,  including  throe  of  themselves,  concur  in  representing  the  noise 
as  very  loud,  discordant,  and  disagreeable ;  more  especially  Mr  Bartholomew 
states  that  it  ma^es  the  windows  of  his  house  shake,  and  prevents  his 
children  from  sleeping,  as  it  usually  lasts  after  the  usual  hour  of  going  to 
rest  of  one  of  them  and  sometimes  considerably  later.     Mr  Banuatyue 
(whose  house  is  farther  off  than  Mr  Bartholomew's)  speaks  of  the  noise  of 
drums,  and  states  that  it  continues  sometimes  as  late  as  eleven  o'clock  at 
night,'  and  is  such  that  he  could  not  without  annoyance  compose  or  write 
on  account  of  it  if  he  had  occasion  to  do  so.     Mr  Ma^briar,  living  only 
fourteen  yards  from  the  premises,  states  that  the  noise  sometimes  prevents 
him  and  the  other  members  of  his  family  from  hearing  each  other  speak;  thit 
it  is  apt  to  cause  headache,  and  has  done  so  to  one  of  his  family ;  and  that 
it  prevents  him  from  sleeping  when  coming  i»ff  a  journey.     Mr  MacLachlan, 
who  is  a  civil  engineer,  used  to  be  disturbed  by  it  when  writing  or  study- 
ing, and  has  been  obliged  to  stop  writing  in  consequence.     It  also  appears 
that  the   petitioiu'r,  Mr  M;icbrair,  had  repeatedly  sent  messages  to  the 
preuiises  complaining  of  the  noise,  and  begging  that  it  should  be  disoon- 
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tmnedy  but  without  effect.  On  one  of  these  occasions  he  had  given  as  a 
reason  for  their  stopping  that  his  sister  was  ill.  Mr  Watson  states  that 
his  children  have  been  greatly  annoyed  by  the  noise,  which  he  considers  a 
very  great  nuisance.  On*  the  other  hand,  the  respondent  has  adduced  the 
evidence  of  several  neighbours  who  state  that  the  practising  is  no  annoy- 
ance to  them ;  yet  one  of  them,  Mr  John  Forbes,  on  cross-examination, 
acknowledges  that  the  beating  of  the  drums  causes  the  windows  of  one  of 
bis  rooms  to  shake,  and  that  children,  if  there  were  any  in  his  house,  might 
be  disturbed  in  their  sleep  by  the  noise.  Mr  Lees,  the  Captain  and 
Adjutant  of  the  corps,  states  that  the  noise  was  not  loud  enough  to  have 
prevented  him  from  lecturing,  as  he  sometimes  did  to  the  oflScers  and  men 
in  the  room  above.  Without  minutely  analysing  this  evidence,  it  may  be 
observed  that  the  respondent's  witnesses  may  not  have  heard  the  noise 
complained  of  on  the  same  occasions  or  from  the  same  places  as  did 
the  petitioners  and  their  witnesses ;  and  that  oven  if  they  did,  their  not 
being  disturbed  by  it  does  not  show  that  it  may  not  be  most  annoying  and 
disturbing,  and  even  injurious  to  others  of  different  occupations  and  tastes, 
and  whose  families  arc  differently  constituted.  Accordingly,  I  consider 
that  it  is  proved  that  the  noise  complained  of  causes  to  different  persons 
among  the  petitioners  and  their  families  loss  of  sleep  during  hours  usually 
devoteA  to  that  purpose :  that  it  creates  considerable  interruption  and  dis- 
turbance to  them  in  carrying  on  their  usual  avocations  and  their  domestic 
intercourse,  and  that  it  occasions  the  still  more  serious  evil  of  injury  to  the 
health  of  soipe  of  them;  and  these  evils,  in  my  opinion,  do  not  arise  from 
the  complainers  or  the  members  of  their  families  being  peculiarily  sensitive, 
bat  are  what  persons  of  ordinary  temper  and  ordinary  nervous  temperament 
would  suffer  in  the  same  circumstances.  Applying  to  this  state  of  facts 
the  law  as  laid  down  in  the  interlocutor  and  notes  of  the  Sheriff  and  Sheriff- 
Substitute  (and  with  which,  after  examining  the  authorities  cited  and  others 
on  the  subject,  I  fully  agree),  I  am  of  opinion  that  the  practising  is  a 
nuisance  in  so  far  as  it  occasions  the  evils  thus  described.  I  consider  that 
no  one  is  entitled  to  insist  on  the  continuance,  within  his  premises,  in  a 
street  of  dwelling-houses  in  a  city,  of  noises  which  cause  such  serious  in- 
convenience and  disturbance  to  his  neighbours.  The  only  difficulty  I  feel 
iu  the  case  is,  as  to  the  terms  in  which  the  interdict  should  be  granted. 
On  the  one  hand,  it  ought  not  to  be  in  the  absolute  and  general  terms 
craved  for,  as  that  would  restrict  the  respondent  from  a  perfectly  harmless 
and  lawful  use  of  his  property.  On  the  other  hand,  it  is  difficult  to  find 
terms  in  which  the  excessive  use  above  described,  amounting,  in  my  opinion, 
to  an  abuse  of  that  property,  may  be  effectually  interdicted.  Accordingly, 
I  have  directed  the  case  to  be  put  out  for  debate,  to  enable  me  to  decide 
upon  this  limited  question,  and  I  have  done  so  the  more  readily  as  there 
has  not  yet  been  a  debate  before  me  in  the  cause. 
On  appeal,  the  Sheriff  adhered. 

SHERIFF  COURT  OF  ROXBURGHSHIRE.— Sheriffs   Russel  and 

Rutherford. 

Murray  v,  Murray  and  Spouse. — Afarcli  9  and  April  D. 

Petition  for  delivery  of  documents, — Pursuer,  as  immediate  younger  brother 
and  heir  in  heritage  of  George  Murray,  presented  a  petition  to  the  Sheriff, 

VOU  Xn.,  irO.  02JUU2. — JULY,  1888.  c  2 
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setting  forth  that  he  was  entered  in  the  rental  books  of  the  Duke  of  Bac- 
cleuch  as  principal  tenant  of  three-fifth  p*o  indiviso  shares  of  houses, 
etc,  in  Newcastleton,  and  that  respts.,  or  one  or  other  of  them,  had,  and 
still  have,  in  their  possession  the  long  lease  or  tnck  of  said  subjects,  and 
certain  assignations  or  translations  thereof,  which  they,  or  one  or  other  of 
them  wrongously  withhold  and  refuse  to  deliver  them  up  to  petr.,  and  pray- 
ing the  Sheriff  to  ordain  respts.,  or  one  or  other  of  them,  to  deliver  them 
up  to  petr. 

A  minute  was  lodged  for  respts.,  stating  that  neither  of  them  was  in  posses- 
sion of  the  deeds.  After  proof  the  S.S.  finds  it  proved  that  certain  papers^ 
appearing  to  be  title-deeds,  connected  with  the  houses,  etc.,  in  Newcastleton, 
which  belonged  in  part  to  the  late  George  Murray,  and  to  which  petr.,  as  his 
heir,  has  how  right,  were,  at  the  death  of  the  said  G.  jM.  in  1866,  in  the  posses- 
sion of  respts.,  or  one  or  other  of  them,  and  that  the  said  papers  are  still  in 
the  possession  of  respts.,  or  one  or  other  of  them ;  but  not  proved  that  said 
papers  consist  of  or  include  the  writs  specially  described  in  the  petition  as 
a  long  lease  or  tack,  and  assignations  or  translations  thereof:  FindSy  as 
matter  of  law,  that  neither  of  respts.  has  shown  any  lawful  rights  to  retain 
in  his  or  her  possession  any  writs  or  deeds  relative  to  the  said  houses,  etc., 
and  that  they  are  bound  to  give  up  to  petr.  any  such  writs  or  title-deeds: 
But  in  respect  it  does  not  appear  from  the  record  or  proof  that  tie  par- 
ticular writings  speci6cd  in  the  petition  are  in  possession  of  respts.,  or 
of  one  or  other  of  them,  refuses  the  prayer  of  the  petition  hoc  staitt,  and 
dismisses  the  same,  but  in  the  circumstances  find  no  expenses  due. 

Note, — Respt  Richard  Murray  is  proved  to  have  stated  to  Mr  S.,  to  T. 
S.,  and  Mr  J.,  who  was  acting  as  agent  in  reference  to  the  property,  that 
he  had  these  titles,  and  would  not  give  them  up ;  and  his  wife  is  proved  to 
have  made  similar  statements  to  Mrs  I.  M.  and  Mrs  N. ;  and  the  deceased 
G.  M.  stated  both  to  his  agent,  Mr  S.,  and  to  his  housekeeper,  that  the 
titles  of  the  property  in  Newcastleton  were  in  the  possession  of  Richard 
Murray.  But  their  being  no  evidence  that  any  particular  writs  were  among 
the  papers  proved  to  be  in  the  possession  of  respts.  the  S.S.  does  not  see 
that  he  can  properly  issue  against  respts.,  or  either  of  them,  a  decree 
ordaining  them  to  deliver  up  the  writs  specified,  which  decree  might 
bo  enforced  by  imprisonment:  nor  does  it  seem  to  him  competent  to 
pronounce  a  general  decerniture  for  the  delivery  of  all  writs  in  their  posses- 
sion relative  to  the  property  in  question.  Respt.  R.  M.  having  on 
numerous  occasions,  and  in  circumstances  demanding  serious  consideration, 
represented  himself  as  in  the  possession  of  the  title-deeds  required,  is  not 
entitled  to  recover  any  of  the  expenses  of  the  present  application. 

Both  petr.  and  respts.  appealed,  and  the  Sheriff  adhered,  observing  that 
the  interlocutor  being  only  in  hoc  sUiiu,  he  concurred  in  the  views  of  the 
case  as  it  at  present  appears  as  contained  in  the  note  of  the  S.S. 

Act-^WalUr  Haddon, Alt. — Adam  IhmibulL 

PERTH  SHERIFF  COURT.— Sheriff  Barclay,  LL.D. 

Robertson  v.  Forbes. — AprU  7. 

Dd>ts  Recovery  Act  18G7 — Competency. — ^The  claim  sued  for  was  thus 
described  in  the  schedule  annexed  to  the  summons  which  was  brongbt 
under  the  "Recovery  of  Debts  Act"  18G7: — 
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To  keep  of  83  wedders  ou  D.  Farm,  from  26tli  May,  to 

20th  July,  186G,  at  3d  each  per  week,     -        -        -      £8     6     0 
To  86  wedders  at  £31  per  clad  score,        -    £126  19     0 

By  cash  per  Draft,        -        -        -       120     1     6         6  17     G 

£15    3     6 

The  S.  S.  finds  that  neither  of  the  items  of  the  claim  sued  for  fall 

within  the  class  of  cases  specially  enumerated  in  the  second  section  of  the 

Debts  Recovery   (Scotland)  Act   1867;  sustains  the  preliminary  plea, 

dismisses,  etc. 

SdU. — It  is  very  clear  that  where  a  claim  brought  under  the  Debts 
Recovery  Act  is  made  up  of  several  items,  all  must  be  of  the  character  to 
entitle  the  claim  to  be  made  under  that  special  Act  This  must  be  still 
more  the  case  where  a  faulty  item  is  necessary  to  raise  the  total  amount 
above  £12,  or  where,  as  here,  both  items  are  below  that  sum,  and  being 
distinct  and  separate  claims,  could  have  been  severally  sued  for  in  the  Small 
Debt  Court  The  specifications  of  neither  of  the  two  items  are  very  clear 
and  precise.  But  it  is  apparent  that  the  first  item  is  for  ^^graxs  mail,"  and 
not  "Iiouse  mail,'*  and  therefore  not  within  the  statute.  The  second  item 
is  for  the  price  of  sheep  (without  date),  and  is  therefore  a  bargain  regarding 
movej^les,  which,  as  such,  falls  within  the  Act  introducing  the  quinqitennial 
prescription,  and  is  without  the  triennial  Act,  which  is  the  germ  of  the 
Debts  Recovery  Act  The  solicitor  for  the  pursuer  maintained  that  the 
account  sued  for  was  a  ^^merdiaivCs  account,"  that  the  pursuer  was  a 
merchant  in  grass  and  sheep.  If  this  very  specious  plea  was  sustained,  then 
there  could  have  been  no  call  for  specification  of  debts,  at  all  further  than 
"merchant's  accounts,"  and  then  it  would  not  be  clear  what  claims  might 
not  be  brought  under  the  Act.  The  Sheriff-Substitute  does  not  hold  that  one 
item  sued  for  in  a  merchant  or  trader's  account  changes  the  character  of  the 
account  or  of  the  parties.  But  he  demurs  to  the  hire  of  grass  parks,  or 
let  of  grazings,  or  the  sale  of  live  stock,  being  made  or  held  proper  articles 
of  trade  or  merchandise. 

The  pursuer's  solicitor  proposed  to  remedy  the  objection  by  moving  for 
a  remit  to  the  Ordinary  Action  Roll,  under  the  eighth  section  of  the  Act. 
Where  the  objection  has  been  taken,  it  cannot  be  thus  met  No  doubt, 
where  no  objection  is  taken,  but  the  Sherifl^  *'  seeing  that  the  case  is  of  such 
a  nature  that  it  cannot  with  due  regard  to  the  ends  of  justice  be  disposed 
of  according  to  the  summary  procedure  provided  by  the  Act, "  he  may  of 
his  own  motive  make  such  remit,  and  thereafter  it  is  declared  incompetent 
to  take  the  objection  of  original  incompetency.  The  solicitor  for  the 
parsaer  argued  that  the  Act  must  receive  a  liberal  interpretation  in  his 
fftvour,  because  of  the  cheapness  and  facility  of  procedure  afforded  the 
parties,  especially  to  a  pursuer.  But,  on  the  other  hand,  it  may  be  pled, 
with  equal  justice,  that  a  defender  is  not  to  be  thus  deprived  of  any  of  the 
safeguards  afforded  him  for  obtaining  substantial  justice  where  the 
^legislature  has  not  by  express  words  enacted  such  deprivation. 

• 
PERTH  SHERIFF  COURT.— Sheriff  Barclay,  LLD. 

A.  V.  ^.— April  28. 

fareitt  and  Child — Filiation  and  Aliment, — In  an  action  of  filiation  and 
aliment,  the  defender  denied  all  connection  with  the  pursuer,  and  conse- 
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quently  denied  the  paternity  of  ber  child,  but  consented  to  pay  the  aliment, 
and  that  decree  for  aliment  should  be  given.  The  pursuer  insisted  on 
proving  the  paternity.  The  following  interlocutors  were  pronounced:— 
Having  heard  parties*  procurators,  and  made  avizandum  with  the  process, 
Finds  that  the  defender  having  denied  all  carnal  connection  with  the 
pursuer,  as  alleged  by  her,  and  consequently  the  paternity  of  the  child 
libelled,  the  pursuer  is  not  bound  to  accept  of  the  mere  admission  of 
pecuniary  liability  and  offer  to  pay  aliment;  therefore  allows  the  pursuer 
a  proof  in  support  of  her  averment,  and  to  the  defender  a  conjunct  proof: 
Qrants  diligence  agunst  witnesses  to  enforce  their  attendance  at  rach  diet 
as  may  forthwith  be  appointed,  and  if  called  on,  ordains  the  defender  to 
appear  and  be  judicially  examined  at  the  diet  fixed  for  the  proofl 

NoU. — ^This  same  question  arose  in  this  Court  on  a  former  occasion,  and 
under  much  more  favourable  circumstances  for  the  defr.  than  the  present 
The  alleged  father  in  that  case,  before  any  action  was  brought,  offered  to 
grant  a  bond  for  the  aliment  of  the  child  alleged  to  be  his.  The  draft  deed 
was  prepared  by  the  woman*s  agent,  with  the  narrative  of  an  admission  of 
paternity.  The  agent  for  the  obligant  struck  out  this  narrative,  but  did 
not  insert  a  denial,  and  thereon  the  agent  for  the  mother  refused  to  accept 
of  the  bond  without  the  admission.  An  action  was  thereon  brought  for 
aliment  at  rates  higher  than  what  were  specified  in  the  bond.  In  defence, 
it  was  pled  that  the  defender  had  ever  been  willing,  without  admitting  the 
paternity,  to  pay  aliment  at  reasonable  rates;  and  that  the  action  was 
therefore  uncalled  for,  and  he  was  entitled  to  be  assoilzied  therefrom.  The 
Sheriff-Substitute  sustained  the  defence,  but  the  then  Sheriff  (now  Lord 
Mure)  reversed,  and  decerned  for  the  aliment.  The  case  will  be  fonnd 
reported  in  the  Dundee  Law  Chronicle^  Vol.  iii,  p.  32. 

The  Sheriff-Substitute  is  now  of  opinion  that  the  Sheriff  was  right  in  his 
law.  If  a  party  on  whom  the  paternity  is  alleged,  on  an  extrajudicial  de- 
maud  without  either  admitting  or  denying  the  fact,  agree  to  pay  the  aliment, 
and  regularly  do  so,  the  mother  may  not  be  entitled  to  sue  for  a  decree,  or 
insist  for  an  admission  of  paternity  which  such  payment  tacitly  admits. 
But  where,  as  here,  so  far  from  admitting,  the  man  denies  all  carnal  con- 
nection with  the  woman,  and  consequently  the  paternity,  it  does  appear 
reasonable  and  just  that  she  be  entitled,  whilst  her  evidence  is  within  reach, 
and  the  facts  fresh  in  their  memory,  to  have  either  the  denial  withdrawn 
or  the  afiirmative  established  by  judicial  decree.  No  doubt,  as  well  argued 
for  the  defender,  fjeneraUy  speaking  there  exists  no  proper  legal  tie  between 
a  father  and  his  illegitimate  offspring ;  and  so  far  the  claim  against  the  father 
by  the  mother  and  the  child  is  one  merely  of  a  civil  and  pecuniary  nature. 
But  there  are  several  strong  arguments  which  lend  aid  to  Uie  mother's  right 
to  h:ivo  the  fact  of  paternity  ascertained  and  judicially  fixed.  The  stain  of 
bastardy  may  in  Scotland  be  wiped  out  by  subsequent  marriage  of  the 
parents,  and  according  to  the  pursuer's  averments  this  was  no  distant 
prospect  in  the  present  instance.  Therefore  the  mother,  acting  for  the  inte- 
rest of  her  child,  has  a  strong  plea  for  fixing  the  paternity  on  a  particular 
man.  Besides,  there  is  the  permanent  right  of  aliment  by  the  child  so 
long  as  it  cannot  support  itself.  Such  might  be  the  case  of  an  imbecile. 
In  one  case  in  this  Court,  aliment  was  awarded  to  a  man  in  sickness, 
though  aged  thirty,  against  his  putative  finther.  Besides,  there  is  the  strong 
plea  of  character.  To  accept  aliment  for  a  child,  accompanied  with  a  denial 
of  sexual  intercourse  and  paternity,  is  to  confess  falsehood  and  fraud  in  a 
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matter  where  female  delicacy  ought  to  rank  the  highest.  If  the  defender 
be  correct  in.  his  plea,  the  converse  might  equally  hold  good,  and  so  any 
man  might  come  forward  and  make  the  offer  to  support  the  child;  denying 
all  the  while  the  paternity,  and  the  mother  be  obliged  to  accept  the  offer 
of  that  man,  though  she  too  denies  that  he  is  the  true  father,  and  who 
might  thus  be  secured  from  the  just  consequences  of  his  conduct  to  the 
violation  of  all  sound  morals. 

There  are  also  public  interests  which  demand  the  paternity  of  bastards 
to  be  either  distinctly  admitted  or  judicially  ascertained.  There  are  the 
rights  of  the  crown  in  cases  of  bastardy  which  may  be  thus  affected.  There 
is  the  important  institution  of  the  registry  of  births  to  be  sat^fied.  The 
Registration  Acts  require  that  the  putative  father  of  a  bastard  should 
either  subscribe  the  register  of  the  birth  in  acknowledgment  of  the  fact, 
or  that  when  a  decree  is  obtained  and  reported  by  the  Sheriff-Clerk,  the 
registrar  should  record  the  fact  Suppose  that  the  man  alleged  to  be  the 
father  is  prosecuted,  as  here,  and  whilst  denying  or  not  admitting  the 
paternity,  bat  consenting  to  decree  going  out  against  him,  then  such  decree 
must  be  reported,  and  he  registered  as  the  putative  father,  even  although 
judicially  denied.  If  the  defender  be  correct  that  an  action  is  incompetent, 
and  he  entitled  to  absolvitor,  because  of  a  prior  offer  to  pay  aliment, 
accompanied  with  a  denial  of  the  paternity,  then  so  soon  as  the  man  ceases 
to  pay,  an  action  would  become  necessary,  where,  as  before  observed,  the 
evidence  may  be  much  weakened,  if  not  altogether  lost.  The  man  may  die, 
and,  in  an  action  against  his  representatives,  the  very  best  evidence  will  be 
awanting  in  the  judicial  examination  or  oath  of  the  alleged  parent. 

Another  important  element  for  consideration  will  be  found  in  the  Poor 
Law.  By  the  Amendment  Act  (section  80),  the  Poor  Law  authorities  can 
prosecute  criminally  the  man  who  has  admitted  the  paternity,  or  when  it 
has  been  fixed  on  him  by  decree,  for  the  offence  of  neglecting  to  support 
his  child.  But  all  who,  like  the  defender  deny  the  paternity,  and  avoid  the 
judicial  aicertainment  by  offer  to  pay  aliment,  would  effectually  escape  all 
Uability  under  the  Poor  Law.  In  the  recent  fearful  increase  of  bastardy, 
this  would  come  to  be  a  very  serious  consideration  for  the  public  interests. 

On  the  whole,  the  Sheriff-Substitute  has  reached  the  conclusion  that  where 
a  man  admits  or  at  least  does  not  deny  the  paternity  of  a  bastard,  and 
regularly  pays  for  its  aliment,  the  woman  would  not  be  entitled  to  prosecute 
and  obtain  a  decree.  But  where  a  man  denies  the  paternity,  though  he 
offers  to  support  the  child,  the  woman  is  not  bound  to  accept  such  incon- 
siBtent  offer,  and  is  entitled  to  have  her  claim  enforced  and  made  good  at  law. 

On  an  appeal,  the  Sheriff  affirmed,  with  the  following 

Ncie, — If  the  defender  wishes  to  save  the  expense  of  a  proof,  he  can  still 
lodge  a  minute  consenting  that  decree  should  be  pronounced  against  him, 
finding  that  he  is  the  father  of  the  child  in  question,  and  therefore  decerning 
against  him  for  the  aliment  and  inlying  expenses. 


Irsubamce — Execution  and  Delivery — CancelkUion. — B,  an  insurance 
broker,  agent  for  X,  gave  instructions  to  W,  an  insurance  company,  to  pre- 
pare policy  on  ship  for  J&2000,  and  delivered  a  slip.  Before  policy  was 
ready,  X  ordered  a  policy  for  £1000  only,  on  different  terms,  and  a  second 
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slip  was  delivered.  W  acted  on  the  second  slip,  and  debited  B  accordingk 
The  policy  was  duly  filled  up,  executed,  and  sealed  by  W,  and  retained,  as 
usual,  by  W  till  called  for.  On  the  premium  becoming  due,  B  was  asked 
for  payment,  but  he  said  it  was  a  mistake,  and  on  being  assured  it  was  not, 
and  on  the  policy  being  shown  to  him  executed,  he  sent  to  W,  and  asked 
that  the  policy  might  be  cancelled.  W  thereon  endorsed  a  memonui- 
dum  cancelling  the  policy.  The  ship  was  afterwards  lost,  and  X  soed 
W  on  the  policy: — Held  (reversing  the  judgment  of  Ex.  Ch.,  33  L  J. 
C.  P.  15,  anie,  Vol  YIIL,  223),  that  the  policy  took  complete  effect  from 
the  time  it  was  sealed  and  executed,  though  still  remaining  in  the  hands  of 
W;  that  B  had  no  implied  authority  to  cancel  it,  and  therefore  that  X  was 
entitled  to  recover.  It  is  no  part  of  the  ordinary  duty  of  an  insuraoce 
broker  to  cancel  a  policy  once  validly  and  completely  entered  into. — Xem 
v.  Wickham,  H.  of  L.,  16  L.  T.,  N.  S.  800;  3G  L.  J.  C.  P.  313. 

Coni  TRACT — Risk. — Pita  contracted  with  deft,  to  erect  certain  machineiy 
on  his  buildings  and  premises  for  a  certain  sum,  and  to  keep  the  whole  io 
order,  under  fair  wear  and  tear,  for  two  years.  When  the  machinery  vas 
only  partly  erected,  a  fire  accidentally  broke  out  in  the  buildings,  and,  with- 
out fault  by  either  party,  destroyed  both  the  buildings  and  machinery  thea 
erected: — Held  (rev.  dec.  of  C.  of  C.  P.),  that  pits,  were  not  entitled  to 
recover  anything  in  respect  of  any  portion  of  the  machinery,  as  the  work 
contracted  to  be  done  by  them  had  not  been  completed.  {See  Panom  on 
Contracts,  Gil,  3d  Ed.;  Bayjie  v.  Walker,  3  Dow,  233;  Bell's  Com.,  L,  456; 
Dig.  xix.,  2,  36,  37,  59;  ChiUy  on  Contracts,  498,  5th  Ed.;  Addison  oh 
Contrads,  412,  5th  "E^^l,)— Appleby  v.  Meyers,  36  L.  J.  C.  P.  331. 

Collision — Pilot — Merchant  Shipping  Act  1854,  «•  ^S8, — In  a  case  of 
collision,  in  order  to  entitle  the  owners  of  a  ship  which  is  under  the  charge 
of  a  licensed  pilot  to  the  beue6t  of  this  section,  it  lies  on  them  to  prove 
that  the  collision  was  occasioned  solely  by  the  pilot's  fault.  But  if  it  be 
proved  that  the  pilot  was  in  fault,  and  there  is  no  sufficient  proof  that  the 
master  or  crew  were  also  in  fault  in  any  particular  which  contributed  to 
the  accident,  the  owners  will  have  discharged  the  onus  laid  upon  them  by 
the  law.  If  for  any  act  or  omission  which  contributed  to  the  collision  the 
master  or  crew  is  to  blame,  then,  although  the  pilot  is  also  to  blame,  the 
owners  are  not  exempted  from  liability.  It  is  the  duty  of  the  crew  to  keep 
a  good  look-out,  to  give  the  pilot  the  earliest  possible  information  of  an 
approaching  ship,  and  accurately  to  describe  her  position. — The  VdasquG 
(Pr.  Coun.),  36  L.  J.  Adm.  19. 

Accumulation — Thellusson  Act,  39  ds  40  Geo.  3,  c,  98. — A  testator 
bequeathed  the  residue  of  his  personal  estate,  and  the  interest,  dividends 
and  proceeds  thereof,  upon  trust  {inter  alia)  to  invest  in  the  public  funds  or 
on  real  security  any  surplus  which  might  from  time  to  time  remain  of  and 
from  the  said  interest,  dividends  and  proceeds,  after  such  application  as  iu 
the  testator's  will  was  directed,  and  to  treat  and  consider  such  surplus  in 
all  respects  as  part  of  his  personal  estate  and  effects: — Held,  that  the  trust 
to  invest  was  an  express  trnst  for  accumulation  within  the  Thellusson  Act; 
(ind  that  all  accumulations  made  under  the  trust,  beyond  the  period  of 
twenty-one  years  from  the  testator's  death,  were  undisposed  of  by  him,  and 
belonged  to  his  next-of-kin. — McUtliews  v.  K^le,  37  L.  J.  Ch.  8. 

Bill  of  Lading. — W.,  consignee  iu  this  country  of  a  cargo  shipped  from 
India^  before  he  had  taken  up  his  acceptances  on  account  of  the  cargOj 
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ubtained  from  consignors'  agents,  as  they  alleged  by  a  mistake  and  without 
their  authority,  the  bill  of  lading  of  the  cargo,  and  pledged  it  with  pit.  as  a 
security  for  bona  jide  advances.  Before  the  cargo  was  paid  for,  W  was 
bankrupt: — Hdd^  that  pits.,  as  bona  fide  assignees  for  value  firom  W,  were 
entitled  to  have  the  benefit  of  their  security  as  against  the  consignors. 
SembU — ^There  is  no  custom  of  merchants  not  to  deliver  the  bills  of 
lading  of  goods  to  vendors  before  they  have  taken  up  their  acceptances  on 
account  thereof. — Coventry  v.  Gladstone,  37  L.J.  Ch.  30. 

Nuisance — Fetes, — B,  for  his  own  profit,  h^Xd  fetes  in  the  grounds  of  his 
house,  at  which  were  fireworks,  music,  and  dancing,  causing  crowds  to 
assemble  outside  the  grounds  in  the  road  separating  his  premises  from  those 
of  C.  Wood,  V.C.,  granted  a  perpetual  injunction  to  restrain  such  feles. 
Walker  v.  Brewster,  17  L.  T.,  N.  S.  135;  37  L.  J.  Ch.  33. 

Company — Contributory — Allotment  of  sliai^es, — F,  with  the  view  of 
qualifying  himself  as  the  director  of  a  company,  applied  for  shares  in  it 
simpliciter,  without  annexing  any  condition  to  his  application,  and  paid  the 
deposit-money.  At  a  board  meeting,  at  which  he  was  present,  a  resolution 
was  passed,  "  that  the  shares  in  the  company  now  applied  for  be  allotted, 
and  letters  of  allotment  issued  forthwith."  He  afterwards  attended  meetings 
as  a  director.  Subsequently,  on  his  request,  the  directors  cancelled  the 
allotment  and  repaid  his  deposit.  There  was  no  evidence  of  any  express 
notice  to  him  of  the  allotment : — Held,  that  the  contract  was  complete  and 
binding,  and  the  directors  had  no  power  to  cancel.  Three  things  are 
required  to  establish  a  complete  contract  to  take  shares;  first,  application 
for  shares;  secondly,  allotment;  thirdly,  that  the  allotment  should  be  com- 
municated to  and  acquiesced  in  by  the  shareholder. — In  re  Saloon  Steam 
Packet  Go,,  ex  parU  Fletcher,  37  L.  J.  Ch.  40. 

CoifPANiES  Act  1862,  s.  115. — A  mere  creditor  of  a  company  is  not  a 
person  who  can  be  examined  as  a  witness  under  this  section. — In  re 
Accidental  d:  Marine  Insur.  Co,  Lim.,  MercatPs  Case,  37  L.  J.  CH.  56. 

Sale  OF  Sbaees — Custom  of  Stock  Exchange. — Pits,  instructed  brokers 
to  sell  forty  shares  in  a  joint-stock  company,  and  those  shares  were 
sold  accordingly  by  them  to  M.,  another  broker.  M.  sold  them  again  on 
the  Stock  Exchange,  and  in  accordance  with  practice,  deft,  was,  a  few  days 
afterwards,  named  to  pits,  as  purchaser — the  practice  being  that  on  "  the 
name  day,"  the  name  of  the  last  purchaser  is  given  to  the  broker  of  the 
original  vendor,  and  inserted  in  the  transfer-deed.  A  deed  of  transfer  was 
prepared  and  executed  by  pits.,  and,  with  the  share  certificates,  sent  to  deft. 
The  company  was  shortly  afterwards  wound-up.  Deft,  never  executed  the 
transfer,  or  registered  as  a  shareholder,  and  pits,  had  been  compelled  to  pay 
two  calls  on  the  shares— one  made  on  the  day  on  which  deft.,  in  ignorance 
of  the  fact,  instructed  his  broker  to  buy.  The  bill  was  filed  for  specific 
performance  of  the  contract  as  stated  in  the  deed  of  transfer.  Wood.,  V.C, 
was  of  opinion  that  there  was  privity  of  contract  between  pits,  arid  deft.; 
but  held  that  pits.,  the  legal  owners,  could  not  enforce  the  equitable  title  on 
deft,  because  deft,  bought  without  knowledge  of  the  call,  and  hence  got 
something  which  he  had  not  intended  to  purchase;  and  dismissed  the  bill : — 
Ueld  by  L.  Chelmsford,  C,  that  there  was  privity  of  contract  between  the 
parties,  founded  on  the  usage  of  the  Stock  Exchange :  but  (rev.  decision  of 
V.C.)  that  deftL  could  not  be  treated  as  having  bought  in  ignorance  of  a 
<'all,  of  which  he,  or  at  least  his  brokers,  must  have  had  previous  notice. 
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But  inasmuch  as  plt&,  instead  of  stating  the  actual  transaction,  prayed  for 
8peci6c  performance  of  a  contract  which  was  never,  in  flEtct,  entered  into,  the 
bill  was  dismissed,  without  prejudice  to  any  other  that  might  be  filed: 
(Hawhini  v.  Maltby,  17  L.T.  Rep.,  N.S.  397;  37  L.  J.  Ch.  59;. 

Bill  of  Lading — Excepted  Perth. — Pit.  shipped  three  bales  of  goods 
on  board  defts.'  ship,  under  a  bill  of  lading  containing  the  following  amongst 
other  exceptions,  "  machinery,  steam,  and  every  other  dangers  and  acddoits 
of  steam   navigation,  of  whatever  nature  or  kind  excepted;   free  from 
breakage,  leakage,  and  damage."     When  the  ship  arrived  the  goods  were 
delivered  into  pit's  lighter,  landed  on  a  wharf,  and  one  of  them  carted  to 
liis  place  of  business.     No  damage  was  noticed  when  the  goods  were  pat 
into  the  lighter,  but  when  the  single  bale  was  received  it  was  found  to  be 
considerably  injured  by  being  saturated  with  an  oily  substance,  and  spots 
of  a  similar  substance  were  found  on  the  two  bales  left  on  the  wharf    The 
carman  w^as  not  called,  and  no  farther  explanation  was  given  of  the  ckqj^ 
of  the  damage,  but  it  was  proved  that  two  donkey-engines  placed  near 
where  the  bales  were  stowed  were  used  on  board  the  ship  for  loading  and 
unloading  goods,  and  that  oil,  such  as  might  have  caused  the  damage,  was 
applied  to  these   engines.     The  jury  having  found  that  the  goods  were 
damaged  by  reason  of  the  negligence  of  persons  on  board  the  ship,  Held 
that  there  was  evidence  to  justify  such  finding,  and  that,  as  the  damage 
was  caused  by  negligence,  defta  were  not  exempted  from  liability  by  the 
exceptions  in  the  bill  of  lading.     [Note  for  reference:  ante,  voL  xL,  p.  531 ; 
Casaregis  XXIII.  43 ;  German  Code  of  Commerce,  659,  704 ;  New  York 
Civil  Code,  1141.]  Czech  v.  Om.  St  Nai\  Go,,  17  L.T.,  N.S.  24G;  37  LJ. 
C.  P.  3. 

Lands  Clauses  Consolidation  Acr — Hotue  injuriously  afected  by 
narramng  a  road  in  front  of  it — A  ry.  co.,  in  the  execution  of  their  work? 
under  their  Act  which  incorporatec(  the  Railways  and  Lands  Clauses  Acts, 
1845,  8  and  9  Vict.,  cc  20  and  18,  erected  an  embankment  which  encroached 
on  the  public  road  in  front  of  pit's  house,  so  as  to  reduce  the  width  from 
50  to  33  feet.  In  an  action  on  an  award  under  the  Lands  Clauses  Act. 
there  was  evidence  that  such  narrowing  of  the  road  had  depreciated  the 
value  of  the  house  £2  a  year,  and  had  reduced  the  house  from  a  second 
class  to  a  third  class  residence.  The  jury  found  that  the  value  of  the  house 
had  been  diminished  by  such  contraction  of  the  road : — Held,  that  there 
was  a  permanent  injury  to  the  house,  irrespectively  of  any  trade  carried  on 
there  or  other  particular  use  to  which  it  might  be  put,  and  an  injury  for 
which  pit.  might  have  maintained  an  action  but  for  the  statute  authorizinq 
railway  works,  and  that  therefore  pit.  was  entitled  to  compensation  in 
respect  of  his  house  being  injuriously  affected  within  the  meaning  of  the 
Consolidation  Acts,  the  case  being  within  Chamberlains  case,  2  B.  and  S.  60-5, 
Q.B.  and  S.  617,  31  L.J.,  Q.B.  201,  32  L.J.  Q.B.  173;  and  not  within 
Bickei's  case,  5  B.  and  S.  156,  34  L.  J.,  Q.B.  257;  in  H.  of  L.  36  L. J., QB. 
206,  2  L.  R.  H.  L.  Ud.-^BeckeU  v.  the  Midland  RaU,  Co,,  37  L.  J.  C.P.  H- 

Companies'  Act — Registration — Power  to  Reduce  CapUaL — ^The  proviso 
at  the  end  of  s.  196  of  Companies*  Act  1862,  has  not  the  effect  of  preserving 
to  a  company  in  existence  at  the  date  of  the  Act,  and  afterwards  registered 
under  it  as  a  limited  company,  a  power  to  reduce  the  amount  of  capitftl 
originally  given  by  deed  of  settlement,  but  after  registration  under  the  Act 
with  limited  liability  such  power  is  gone. — Droitmch  Patent  Salt  Co.,  {LitH') 
v.  Curton,  37  L.  J.  Ex.  2. 
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TEIAL   BY   JUEY. 

(Continued  from  June  Number,) 

Before  proceeding  to  examine  Trial  by  Jury,  properly  so  called,  it  is 
necessary  to  advert  for  a  moment  to  an  institution  with  which  it  is  often 
confounded — namely,  the  Scotch  mode  of  trial  in  criminal  cases.  If 
the  object  of  criminal  procedure  be  the  detection  and  punishment  of 
crime  with  certainty  and  rapidity,  and  with  the  least  possible  risk  of 
exposing  innocent  persons  to  the  annoyance  of  a  criminal  prosecution, 
this  institution  is  perhaps  as  near  perfection  as  any  at  present  in 
operation.  Yet,  except  for  the  presence  of  a  body  of  men  whose  func- 
tions resemble  those  of  a  jury — ^before  whom  the  evidence  is  led,  and 
to  whom  the  speeches  of  counsel  and  the  charge  of  the  judge  is 
addressed — this  institution  bears  no  real  resemblance  to  jury  trial; 
but  brings  into  play  a  set  of  principles,  and  depends  for  successful 
results  on  a  species  of  machinery  altogether  different.  The  prosecutor 
is  a  public  official,  actuated,  in  general,  by  no  conceivable  motive  but 
that  of  furthering  the  ends  of  justice.  Before  an  indictment  is  haz- 
arded, the  accused  has  been  subjected  to  a  searching  examination, 
and  dl  the  information  which  the  ingenuity  of  trained  officials,  armed 
with  almost  boundless  powers,  can  ferret  out,  has  been  collected  and 
submitted  to  lawyers  of  eminence.  In  the  course  of  this  preliminary 
procedure,  the  interests  of  the  accused  are  as  much  attended  to  as 
those  of  the  prosecution,  and  the  consequences  practically  are  that  no 
one  is  brought  to  trial  who  is  not  plainly  guilty,  against  whom  the 
gravest  suspicions  do  not  exist,  or  who  is  not  so  placed  that  it  is  for 
his  own  advantage  to  be  cleared  of  iniputation  by  a  public  acquittal. 
Even  when  the  trial  has  commenced,  it  is  conducted  with  the  same 
regard  to  equity  and  justice  on  the  part  of  the  prosecutor,  who  is 
ever  ready  to  abandon  the  prosecution  if  his  evidence  fails  or  that  of 
the  accused  throws  a  new  light  on  the  case.  In  such  a  mode  of  pro- 
cedure the  function  of  the  jury  is  reduced  to  a  minimum;  no  bad 
consequences  are  to  be  apprehended  from  a  verdict  by  a  majority; 
and,  indeed,  so  far  as  the  interests  of  the  accused  are  concerned,  he 
would,  if  not  plainly  guilty,  be  equally  safe  though  the  jury  were  dis- 
pensed with  altogether.  Such  being  the  Scotch  mode  of  trial  in 
criminal  cases,  it  is  obvious  that  it  bears  little  or  no  analogy  to  jury 
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trial  in  civil  causes,  where  the  pursuer  is  actuated  throughout  by  a 
strong  and  often  blind  regard  to  bis  own  interests,  and  is  ready  to 
take  every  advantage  which  the  law  allows  him. 

Jury  trial,  properly  so  called,  depends  for  its  success,  as  an  instru- 
ment for  the  ascertainment  of  facts,  on  a  set  of  principles  almost 
peculiar  to  itself,  and  in  many  respects  essentially  different  from  those 
relied  on  in  any  other  mode  of  trial  Its  characteristics  are  continuity 
and  rapidity  of  procedure.  It  seeks  to  bring  the  whole  available 
evidence  into  one  focus,  and  to  concentrate  upon  this  the  skill  and 
resources  of  a  highly- trained  bar,  the  unimpassioned  consideration 
and  judicial  sagacity  of  an  experienced  judge,  and  the  strong  common 
sense  of  practical  men.  Under  the  powerful  and  searching  light  thus 
cast  upon  the  whole  case,  it  is  expected  that  truth  will  be  brought 
out,  and  that  error,  trickery,  and  fraud  will  be  exposed.  The  result 
arrived  at — namely,  the  verdict — is  not  to  be  considered  as  the  opinion 
of  twelve  men  chosen  from  the  body  of  the  people,  nor  as  the  decision 
of  the  bench,  nor  as  the  consequence  of  forensic  skill  or  eloquence— 
but  as  the  joint  *  product  of  all  combined,  working  together  like  a 
complex  but  well-balanced  piece  of  machinery.  The  intellectual 
power,  the  mental  processes  brought  into  play,  do  not  act  secretly  or 
individually,  but  openly  and  in  combination.  The  whole  proceedings 
are  eminently  public.  The  witnesses  give  their  evidence  by  word  of 
mouth,  and  are  subjected  to  open  cross-examination,  not  only  by  the 
examining  counsel,  but  by  the  judge  and  jury.  The  arguments  and 
appeals  of  the  suitors  are  urged  viva  voce,  and  at  the  moment  The 
judge  sums  up  the  whole,  and  states  his  views  both  of  the  law  and 
the  facts,  under  the  correction  of  the  counsel,  and  subject  to  being  set 
right  by  production  of  ruling  authorities,  and,  if  necessary,  by  instan- 
taneous recall  of  the  witnesses.  The  jury  do  not  make  up  their  minds 
separately,  but  in  argument  with  each  other;  and  the  verdict  itself  is 
returned  in  open  Court,  where  all  errors  of  ambiguity  or  detail  may  be 
at  once  corrected.  Juiy  trial,  from  first  to  last,  may  therefore  be  fitly 
described  as  a  process  of  thinking  aloud.  Hence  it  differs  fundamen- 
tally from  that  mode  of  ascertaining  fact  which  obtains  where  the 
judge  issues  findings.  In  the  latter  case  the  judge  makes  up  his  mind 
in  the  privacy  of  his  own  chamber,  and  seeks  to  arrive  at  a  correct 
result,  not  by  consultation  with  others,  but  by  a  careful  and  elaborate 
perusal  of  the  recorded  evidence.  No  one  knows  what  his  views 
either  on  the  law  or  the  fact  may  be,  until  bis  interlocutor  is  issued; 
and  if  he  is  in  error,  he  can  only  be  set  right  by  an  appeal  to  another 
tribunal,  by  which  the  same  mode  of  procedure  is  repeated.  Jury 
trial  attains  its  results  by  open,  public,  and  uninterrupted  procedure, 
in  which  many  minds  combine  their  efforts:  trial  by  a  judge  depends 
for  success  on  the  study  of  recorded  evidence,  by  a  single  mind  sifting 
its  details  with  minute  accuracy,  and  subjecting  it  to  frequent  consid- 
eration before  arriving  at  a  final  determination. 

This  fundamental  distinction  between  jury  trial  and  trial  before  a 
judge  is  of  the  greatest  possible  importance,  as  it  draws  after  it  and 
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necessitates  very  different  rules  and  maxims  in  the  procedure  proper 
to  each  mode  of  investigation.  To  a  disregard  of  this  distinction,  and 
to  the  consequent  practice  of  applying  to  jury  trial  rules  and"  maxims 
of  procedure  proper  and  indispensable  to  trials  before  a  judge,  is,  as. 
we  shall  afterwards  see,  to  be  attributed  much  of  the  non-success  of 
jury  trial  in  Scotland. 

Having  thus  endeavoured  to  give  a  general  idea  of  the  distinctive 
principles  of  trial  by  jury,  we  shall  now  proceed  to  examine  the  pro- 
cedure proper  to  that  mode  of  investigation,  and  the  mode  in  which 
its  principles  are  brought  into  play. 

1.  Preparation  of  the  cause. — ^The  purpose  of  all  "pleadings" 
whatsoever  is  so  to  prepare  the  cause  that  it  shall  be  presented  in  a 
clear  and  tangible  form  for  judicial  investigation.  In  every  cause 
there  are,  or  may  be,  two  distinct  questions  for  determination — the 
issue  in  fact  and  the  issue  in  law.  Sometimes  the  one,  and  sometimes 
the  other,  is  too  clear  to  admit  of  any  question.  It  is  necessary, 
however,  to  separate  them  from  each  other  at  the  very  outset,  other- 
wise no  real  progress  can  be  made  to  a  valid  decision.  Properly 
speaking,  questions  of  disputed  fact  should  not  be  remitted  to  proba- 
tion until  their  relevancy  has  been  ascertained,  because  otherwise 
much  unnecessary  expense  and  delay  may  be  incurred  in  investiga- 
tions which  after  all  turn  out  to  be  of  no  consequence.  In  countries 
like  our  own,  however,  which  do  not  enjoy  the  benefits  of  a  code,  and 
where,  consequently,  the  real  state  of  the  law  upon  many  matters  is 
doubtful,  it  is  not  always  safe  to  determine  the  relevancy  until  the 
facts  are  ascertained.  Hence  in  Scotland  we  have  proofs  before 
answer;  and  in  England  the  discussion  of  the  demurrer  is  sometimes 
postponed  till  after  trial,  and  an  open  verdict  is'  taken,  to  be  entered 
up  as  the  Court  may  direct.  Yet  this  makes  no  difference  as  to  the 
preparation  of  the  record,  but,  if  anything,  necessitates  still  more  the 
separation  of  the  issues  of  fact  from  those  of  law.  It  is  also  necessary 
that  both  parties  shall  have  fair  and  reasonable  notice  of  what  is  in- 
tended to  be  proved  by  their  opponents,  so  as  to  avoid  surprise  at  the 
tiiaL  Hence  it  follows  that  in  all  causes  the  record  ought  to  serve 
three  purposes — (1)  the  separation  of  the  law  from  the  fact;  (2)  the 
means  of  ascertaining  the  relevancy;  and  (3)  due  notice  of  what  is  to 
be  proved.  Unless  these  three  purposes  are  attained  in  a  reasonable 
degree,  the  system  of  pleading  adopted  does  not  even  deserve  the 
name.  But,  beyond  this,  much  more  is  often  expected  from  the 
pleadings.  In  all  causes  falling  under  the  categoiy  of  equitable  pro- 
cedure, a  good  deal  more  is  requisite;  for  it  is  necessaiy  to  set  out  at 
length  and  in  detail  the  circumstances  of  the  case,  and  very  often 
documentary  evidence,  which  the  Court  is  required  to  construe.  In 
causes  again  which  are  intended  for  trial  before  a  judge,  it  is  advis- 
able that  the  pleadings  be  full  and  exhaustive,  as  this  affords  a  very 
powerful  means  of  arriving  at  the  true  state  of  the  facts,  by  compar- 
ing the  statements  of  parties  with  the  actual  deposition  of  the  wit- 
nesses.   But  in  causes  appropriate  for  jury  trial,  no  more  should  be 
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set  forth  on  record  than  what  is  requisite  for  the  purposes  of  relevancy 
and  notice. 

The  reason  of  this  becomes  apparent  when  we  reflect  on  the  princi- 
ples proper  to  jury  trial,  to  which  we  have  already  adverted.  That 
mode  of  investigation  does  not  depend  on  a  comparison  of  the  state* 
ments  on  record  with  the  evidence  given  at  the  trial,  bat  on  what 
takes  place  in  open  Court.  Again,  the  possibility  of  surprise  must 
not  be  entirely  eliminated  from  jury  trial;  for  if  it  is,  one  powerful 
means  of  holding  a  check  on  unprincipled  litigants  or  witnesses  is  lost 
If  an  unscrupiQous  opponent  is  made  fully  aware  beforehand  of  all 
that  his  adversary  is  going  to  prove,  and  the  mode  in  which  he  is  to 
prove  it,  he  may,  by  communicating  this  to  witnesses  as  unscrupulous 
as  himself,  enable  them  to  shape  their  evidence  accordingly;  whereas, 
if  he  and  they  remain  uncertain  whether  unexpected  evidence  may 
not  turn  up  at  the  last  moment,  they  are  induced,  by  a  regard  to  their 
own  safety,  to  confine  themselves  as  much  as  possible  within  the 
limits  of  truth.  Hence  it  follows,  that  while  a  jury  record  should 
contain  fair  notice  of  the  general  kind  of  case  to  be  made  on  both  sides, 
an3rthing  beyond  this  is  opposed  to  the  genius  of  jury  trial 

This  important  principle  has  never,  seemingly,  been  fully  appre- 
hended in  Scotland;  and  hence  elaborate  records  have  been  encou- 
raged, and  even,  at  certain  periods  of  our  practice,  required;  and  by 
Act  of  Sederunt,  parties  have  to  put  in,  at  least  eight  days  before  the 
trial,  the  documentary  evidence  on  which  they  intend  to  found.  In 
this  way  it  no  doubt  comes  to  pass  that  new  trials,  on  the  ground  of 
surprise,  are  almost  unknown  in  Scotland;  but  this  is  purchased  by 
the  diminution  of  an  element  almost  essential  to  the  proper  working 
of  jury  trial  Here  we  have  an  example  of  the  bad  effects  of  import- 
ing into  that  mode  of  investigation  maxims  and  rules  proper  to  trial 
before  a  judge. 

2.  Issues. — ^In  England,  where  jury  trial  has  been  in  use  for  many 
centuries,  a  set  of  rules  has  been  gradually  evolved,  whereby  the  law 
is  separated  from  the  fact  in  the  pleadings  with  ease  and  with  almost 
mechanical  accuracy,  and  the  pure  issue  of  fact  arises  of  itself.  This 
is  known  as  " special  pleading"  In  Scotland,  when  jury  trial  was 
re-introduced,  it  was  found  that  the  rules  of  special  pleading — once 
apparently  recognised — ^had  long  fell  into  desuetude,  and  had  given 
place  to  a  system  of  "pleading  at  large,"  borrowed  from  continental 
sources.  Eecords  so  framed  did  not  of  themselves  raise  the  issue  of 
fact,  and,  therefore,  could  not  be  sent  to  the  jury.  Instead,  however, 
of  reverting  to  the  older  practice,  or  adopting  that  in  use  in  England, 
recourse  was  had  to  the  expedient  of  extracting  from  the  mass  of  in- 
digested pleadings  at  large  such  questions  as  seemed  to  embody  the 
facts  in  dispute;  and  instead  of  the  record,  submitting  these  under  the 
name  of  issues  to  the  jury.  This  expedient,  which  still  continues  to 
be  the  only  one  adopted,  is  open  to  the  gravest  objections,  and  forms 
one  of  the  main  causes  why  jury  trial  has  not  succeeded  here  as  in 
England.    In' the  first  place,  experience  has  shown  that  it  is  almost 


TRIAL  BY  JURY.  445 

impossible  to  frame  issues  which  shall  be  at  once  exhaustive  and 
easily  intelligible.  Sometimes  they  are  found  to  present  a  case 
analogous  to,  but  not  really  identical  with,  the  true  questions  of  fact 
involved  in  the  cause.  Often  they  are  found  to  differ  from  the  latter 
in  excess  or  deficiency.  This,  indeed,  is  sometimes  brought  about  of 
set  purpose;  and  no  small  dexterity  and  address  are  displayed  in 
endeavouring  to  get  an  unwary  opponent  to  accept  an  issue  which 
does  not  quadrate  vidth  his  case,  and  so  to  unduly  increase  his  onus  or 
hamper  him  in  his  proof  Add  to  this^  that  in  a  number  of  cases  the 
adjusted  issues  do  not  present  to  the  mind  of  the  judge  or  jury  the 
same  meaning  as  that  intended  by  their  framers.  The  result  is,  that 
at  the  trial  the  judge  and  jury  often  find  themselves  occupied  in  try- 
ing issues  different  from  the  real  matter  in  dispute;  and  the  one  is 
compelled  to  direct,  and  the  other  to  return,  a  verdict  really  inappli- 
cable to  the  cause.  In  the  English  nisi  prius  record,  on  the  other 
hand,  the  facts  in  dispute  are  brought  out  with  sufficient  clearness  to 
prevent  the  opposing  counsel  on  either  side  from  stating  a  case  essen- 
tially different  from  that  in  which  issue  has  been  joined,  but  with 
sufficient  elasticity  to  obviate  the*risk  of  miscarriage  on  mere  technical 
grounds.  In  short,  an  English  nisi  prius  record  resembles  a  well- 
chosen  field  of  battle,  in  which  neither  party  is  deprived  of  his  proper 
advantages;  while  a  Scotch  issue  is  like  a  champ  clos  or  artificial 
arena,  in  which  the  combat  is  conducted  in  accordance  with  conven- 
tional rules  and  vidth  selected  weapons.  Until  issues  are  abandoned, 
and  a  system  of  pleading  is  adopted  which  shall  admit  of  the  record 
itself  being  sent  to  the  jury,  jury  trial  can  hardly  be  expected  to  work 
satisfactorily. 

3.  The  Venue. — ^When  the  cause  has  been  properly  prepared  for 
trial,  the  next  question  is  where  the  trial  is  to  take  place.  If,  as  wo 
have  already  said,  jury  trial  is  to  be  used  as  a  means  of  educating  the 
people  for  the  exercise  of  their  political  rights,  it  is  absolutely  neces- 
saiy  that  it  be  used  over  the  country  generally,  and  not  merely  in  the 
metropolis.  But  apart  from  such  considerations,  there  are  other  im- 
portant reasons  why  causes  should  not  always  be  tried  in  the  same 
locality.  In  the  first  place,  such  a  practice  is  productive  of  a  great 
and  unnecessary  burden  on  those  liable  to  be  drawn  as  jurors  in  the 
metropolis.  But,  further,  such  a  practice  is  inimical  to  the  right 
working  of  the  institution.  If  the  same  men  are '  continually  called 
upon  to  serve,  they  come  to  entertain  crotchets  by  which  they  are 
guided  in  their  verdicts  rather  than  by  the  facts  of  the  cause.  Instead 
of  coming  fresh  from  the  body  of  the  people,  they  come  to  partake  of 
the  very  prejudices  which  tend  to  unfit  lawyers  for  the  exercise  of  the 
function  of  ascertaining  fisict  The  business  gets  into  the  hands  of  two 
or  three  leading  counsd  who  are  found  in  every  case  of  importance,  to 
secure  whose  services  large  sums  have  to  be  expended,  thereby 
immensely  adding  to  the  expense  of  the  procedure,  and  who  get  into 
ft  8tereot^)ed  mode  of  working  which  tends  to  infect  the  Bar  with 
mamieiism.     Besides,  enormous  and  most  nnnecessaiy  expense  is 
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created  by  bringing  witnesses  from  remote  parts  of  the  country,  and 
retaining  them  in  the  metropolis  till  the  trial  comes  on.  For  these 
and  many  other  reasons  which  will  occur  to  the  practitioner,  it  seems 
to  be  most  important,  for  the  proper  working  of  jury  trial  in  Scotland, 
that  the  pursuer  shall,  as  in  England,  be  allowed  to  fix  the  venue,  not 
subject  to  alteration,  except  on  good  cause  shown. 

4.  The  expense  of  the  jury. — ^The  expense  of  citing  the  jury,  as  well 
as  that  of  paying  them  for  their  services  in  civil  causes,  have  long 
been  regarded  as  one  of  the  greatest  evils  attending  jury  trial  in 
Scotland.  Many  a  case  is  compromised,  or  trial  by  tie  judge,  by 
commission,  or  by  arbitration  is  adopted,  from  no  other  reason  than 
to  escape  from  this  most  unnecessary  burden.  There  is  no  reason 
whatever  why  the  expense  of  citing  the  jury  should  fall  on  the  suitors. 
They  might  be  summoned,  without  any  expense,  by  registered  letter; 
and  if  the  duty  were  fairly  distributed  over  the  whole  population,  ser- 
vice as  a  juryman  would  come  to  be  regarded  not  as  a  burden,  but  as 
a  privilege. 

o.  Procedure  at  the  trial, — ^As  the  leading  characteristic  of  jury 
trial  is  publicity  and  "  fair  play,"  from  the  moment  that  the  jury  is 
empanelled,  anything  savouring  of  concealment  or  artful  management 
in  the  conduct  of  the  cause  is  inimical  to  the  ends  of  justice,  and 
ought  to  be  unsparingly  repressed  by  the  Court.  It  is  not  always 
possible  to  do  this  directly,  because  it  often  happens  that  the  object 
in  view  is  not  at  once  apparent;  but  artifices  of  this  kind  cannot  fail 
to  be  discovered  before  the  close  of  the  trial,  provided  the  presiding  judge 
is  possessed  of  ordinary  experience;  and  wherever  such  a  discovery  is 
made,  he  ought,  in  his  charge,  to  bring  it  under  the  notice  of  the  jury, 
as  a  leading  fact  which  they  must  keep  in  view  in  considering  their 
verdict.  In  countries  where  jury  trial  has  been  an  institution  of  long 
standing,  and  where  it  has  accordingly  attained  great  perfection,  the 
knowledge  that  anything  like  finessing  would  be  certain  to  be  exposed 
and  commented  on,  to  the  great  detriment  of  the  party  resorting  to  it, 
has  long  since  banished  such  artifices  from  practice,  and  thereby  con- 
tributed very  much  to  shorten  and  simplify  the  procedure. 

In  accordance  with  this  principle  of  fairness  and  candour,  the  coun- 
sel opening  the  case  for  the«plaintiff  ought  to  state  fully  and  fidrly  all 
that  he  intends  to  prove,  thereby  committing  his  case  in  its  entirety 
to  the  jury;  and  in  like  manner  the  defendant's  counsel  ought,  before 
leading  evidence,  to  be  equally  frank  and  explicit  In  tlus  way  the 
judge  and  jury  are  enabled,  by  comparing  the  respective  cases  as 
stated  with  the  evidence  afterwards  adduced,  to  form  an  opinion  of 
how  far  the  allegations  of  each  are  borne  out  by  the  facts.  No  new 
case,  dexterously  invented  to  accommodate  itself  to  the  evidence  when 
concluded,  should  be  allowed  to  be  stated  in  the  closing  addresses  of 
counsel.  This  important  rule,  rigidly  enforced  in  England,  has  been  so 
completely  lost  sight  of  in  Scotland  for  many  years  past,  that  it  has  come 
to  be  the  established  usage  for  the  junior  counsel  on  both  sides  to  open 
as  briefly  as  possible,  stating  no  more  than  ifl  necessary  to  render  their 
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respective  cases  intelligible — ^never  to  enter  into  a  detail  of  the  evi- 
dence— ^never  to  commit  themselves  on  important  points,  but  so  to 
state  their  cases  that  their  seniors,  in  addressing  on  the  whole  evi- 
dence, may  be  left  untrammelled,  and  free  to  exercise  their  ingenuity, 
their  dexterity,  or  their  eloquence,  without  let  or  hindrance.  In  this 
way  the  jury,  and  even  the  Court,  are  often  misled  throughout,  and 
find,  at  the  end  of  the  day,  that  a  view  of  the  evidence  is  presented  to 
them  totally  different  from  what  they  were  led  to  expect  at  the  outset, 
and  one  which  had  not  perhaps  been  dreamt  of  by  the  litigants  them- 
selves. Two  bad  results  flow  from  this  practice.  In  the  first  place, 
the  verdict  is  made  to  depend,  not  so  much  on  the  opinion  which  the 
jury  have  formed  of  the  evidence  led  before  them,  as  on  the  gloss 
which,  ex  post  facto,  the  ingenuity  and  eloquence  of  the  closing 
speeches  have  succeeded  in  making  it  bear.  Secondly,  the  examina- 
tion of  the  witnesses  is  protracted  beyond  all  reason ;  for,  as  neither 
side  is  committed  at  the  outset  to  any  definite  theory,  both  sides  are 
induced  to  examine  and  cross-examine  ad  nauseam,  in  the  hope  that 
something  may  turn  up  out  of  which  they  may  make  capital.  This 
great  abuse  in  the  existing  mode  of  conducting  jury  trial  in  Scotland 
is  quite  foreign  to  the  nature  of  the  institution,  and  must  be  aban- 
doned before  it  can  be  expected  to  work  either  with  rapidity  or 
success. 

6.  Examination  of  witnesses, — ^When  the  principles  of  jury  trial 
are  properly  understood  and  carried  out,  the  examination  of  the  wit- 
nesses proceeds  with  a  rapidity  altogether  unexampled  in  any  other 
mode  of  ascertaining  fact.  If  any  one  doubts  this,  he  has  only  to  give 
attendance  for  a  few  days  at  nisi  jmus,  and  he  will  see  cases  disposed 
of  in  a  few  hours,  which,  if  made  the  subject  of  a  proof  or  commission, 
or  of  trial  before  a  judge,  with  an  appeal  on  the  facts,  would  occupy 
many  days,  in  some  instances  perhaps  weeks.  He  will  observe  that 
the  counsel  who  leads  the  witnesses  contrives  to  empty  them  of  all 
that  they  know  pertinent  to  the  matter  in  hand  with  wondrous  rapi- 
dity, and  apparently  without  effort;  that  the  cross-examination, 
though  often  severe  and  searching,  is  rarely  protracted,  and  resembles 
more  an  animated  conversation,  than  the  slow  and  majestic  process 
called  by  that  name  in  Scotland.  He  will  also  notice  that  leading 
questions  are  common,  both  in  examination  and  cross;  that  objections 
as  to  competency  and  admissibility  are  rare,  and  seldom  occupy  the 
time  of  the  Court;  and  that  both  sides,  so  far  from  throwing  obstacles 
in  the  way  of  the  investigation,  appear  anxious  to  arrive  at  the  main 
facts  as  quickly  as  possible.  Yet  notwithstanding  all  this  rapidity, 
and  to  a  certain  extent  in  consequence  of  it,  he  wUl  generally  find,  at 
the  conclusion  of  the  evidence,  that  the  whole  case  has  been  brought 
like  a  panorama  before  him;  so  that,  if  his  mind  is  not  already  made 
Tip,  he  has  been  supplied  with  all  the  materials  necessary  to  enable 
him  to  arrive,  by  due  consideration,  at  a  fair  solution  of  the  question 
when  he  has  been  informed  of  the  law  by  the  bench.  This  is  the 
&ea«  ideal  of  trial  by  jury,  and  though  it  of  course  does  not  invariably 
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present  itself,  because  cases  of  great  intricacy  now  and  then  occar,  and 
because  the  best  system  occasionally  miscarries,  yet  it  is  undoubtedly 
that  by  which  the  great  mass  of  causes  annually  tried  in  England  arc 
characterized. 

If  now  our  inquirer  comes  down  to  Scotland  and  gives  attendance 
at  a  jury  trial,  he  will  find  that  all  this  is  reversed;  that  he  is,  in  fact, 
looking  at  a  mode  of  procedure  of  an  entirely  difierent. kind,  and 
guided  apparently  by  ndes  and  maxims  quite  the  opposite.  He  will 
find  that  the  prevailing  characteristics  are  prolisdty  and  tedium — ^the 
simplest  case  of  damages  seldom  coming  to  a  close  until  the  second 
day,  unless  for  a  break-down  or  a  compromise.  He  will  find  both 
sides  displaying  the  greatest  caution  in  examining  even  their  own 
witnesses,  and  yet  bringing  out  the  most  petty  details  with  the  utmost 
minuteness — the  cross-examination  protracted  to  an  extent  which 
seems  to  serve  no  purpose  whatever,  and  the  most  nervous  anxiety 
displayed  that  the  judge  shall  take  everything  down  as  nearly  as  may 
be  in  the  words  used.  He  will  also  see  the  examination  continually 
interrupted  by  o];>jections  which  are  discussed  at  great  length,  and 
which  yet  often  turn  out  to  be  of  no  importance  whatever;  and  when 
at  length  the  evidence  on  both  sides  has  been  closed,  he  will  fre- 
quently find  his  memory  burdened  with  a  confused  agglomeration  of 
unconnected  impressions,  but  totally  unfurnished  with  materials  on 
which  to  form  an  independent  judgment;  so  that,  unless  he  conld 
obtain  a  copy  of  the  judge's  notes,  and  peruse  them  at  home,  his  only 
chance  of  forming  an  estimate  of  the  case  is  by  taking  for  granted 
what  he  hears  in  the  concluding  addresses  of  counsel,  coupled  with 
what  he  can  glean  from  the  charge  of  the  judge. 

On  looking  back  on  this  tedious  process,  and  contrasting  it  with 
the  rapid  and  telling  procedure  at  nisi  pritLS,  it  will  probably  dawn 
on  the  mind  of  the  inquirer  that  the  Scotch  procedure  is  not  that  of 
jury  trial  at  all,  but  such  as  is  proper  to  a  proof  on  commission, 
coupled  and  embarrassed  with  the  adjunct  of  a  jury  for  no  apparent 
reason.  If  he  takes  this  view  he  is  substantially  in  the  right,  for  jury 
trial,  as  conducted  in  Scotland  for  many  years  past,  is  really  little  else 
than  a  proof  on  commission,  curiously  confined  and  complicated  with 
the  machinery  of  a  jury.  In  order  to  understand  this  proposition — 
which,  though  no  doubt  startling  when  first  enunciated,  is  perfectly 
accurate,  and  forms  one  of  the  principal  reasons  of  the  want  of  success 
which  has  attended  jury  trial  in.this  country — attention  must  be  given 
to  the  following  considerations. 

When  jury  trial  was  re-introduced  into  Scotland  in  1816,  the  Scot- 
tish lawyers  had  been  accustomed,  for  at  least  150  years,  to  the  practice 
of  taking  evidence  by  commission  as  the  normal  mode  of  procedure — 
the  few  examples  to  the  contrary  afibrded  by  trials  on  the  brieves  and 
examinations  in  presence,  being  too  trifiing  to  deserve  notice.  Hence 
the  legal  mind  had  been  so  trained  in  the  maxims  proper  to  trial  on 
commission,  that  the  very  different  principles  on  which  jury  trial  pro- 
ceeds could  not,  even  in  the  most  &vourable  circumstances,  have  been 
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expected  to  be  at  once  adopted  or  appreciated,  aud  the  circumstances 
were  singularly  unfavourable  to  the  production  of  this  result  Trial 
by  jury  was  for  a  long  time  confined  to  a  small  class  of  cases,  and  the 
field  for  training  presented  by  the  jury  court  was  extremely  limited. 
The  vast  majority  of  causes  in  which  evidence  was  taken  continued  to 
be  the  subject  of  proof  by  commission.  Thus  all  causes  tried  in  tlic 
Sheriff  Courts  were  conducted  after  that  fashion,  unless  they  happened 
to  be  advocated  for  jury  trial,  which  was  rare.  It  was  natural,  there- 
fore, and  was  indeed  inevitable,  that  the  maxims  and  principles  pro- 
per and  necessary  to  proof  on  commission,  should  be  imported  into 
trial  by  jury.  Hence  when  called  upon  to  conduct  trials  by  jury,  both 
the  counsel  and  the  bench  gave  effect'to  those  rules  in  which  they  bad 
been  so  long  carefully  trained,  never  once  suspecting  that  such  rules 
were  inapplicable  to  a  trial  in  which  the  result  depended,  not  on  a 
record  of  evidence,  but  on  viva  voce  examination.  This  tendency  was 
further  intensified  by  a  circumstance  which  has  always  made  it  itself 
powerfully  felt  in  Scotland.  The  business,  as  necessarily  happens 
where  the  bar  is  limited,  fell  into  the  hands  of  a  few  leading  counsel, 
who  were  retained  in  every  case,  and  in  whom,  just  because  of  their 
long  experience  under  the  former  system,  the  rules  and  habits  alluded 
to  had  become  a  second  nature.  These  men  formed  a  school,  whose 
mode  of  conducting  jury  trials  was  naturally  copied  by  their  junior 
or  less  experienced  brethren;  and  thus  jury  trial,  from,  its  very  cradle, 
took  an  erroneous  set,  which  has  continued  to  characterise  it  ever 
since. 

It  is  probable,  indeed,  that,  with  increasing  experience,  and  a 
corresponding  appreciation  of  the  true  principles  on  which  trial  by 
jury  depends  for  success,  the  rules  and  maxims  proper  to  proofs  on 
commission  would  gradually  have  been  abandoned;  and  about  the 
year  1840  there  was  a  well  marked  tendency  in  this  direction.  But 
soon  after  this  a  practice  began  to  gain  ground  which  still  further 
assimilated  jury  trials  to  proofs  on  commission,  and  rendered  the 
adoption  of  the  rules  and  maxims  applicable  to  that  mode  of  ascer- 
taining fact  in  a  great  measure  matter  of  necessity.  We  allude  to 
the  facility  with  which  in  Scotland  new  trials  came  to  be  obtained  on 
the  ground  of  the  verdict  being  disconform  to  the  evidence. 

AcQording  to  the  true  theory  of  jury  trial,  the  verdict  is  final,  and 
a  new  trial  ought  only  to  be  granted  on  the  ground  referred  to — 
where  there  has  been  a  manifest  miscarriage;  that  is  to  say,  where, 
from  the  judge's  notes  of  the  evidence,  taken  not  slavishly  (for  that 
would  impede  the  procedure),  but  with  sufficient  care  to  bring  out 
its  general  effect,  it  is  plain  beyond  all  question  that  the  verdict  is 
contrary  to  the  evidence.  The  mere  fact  that  the  Court  on  consider- 
ing these  notes  comes  to  be  of  a  different  opinion  from  that  taken  by 
the  jury  at  the  trial,  is  no  ground  whatever  for  disturbing  the  verdict. 
This  necessarily  follows  from  the  very  theory  of  jury  trial,  and  also 
from  the  absence  of  any  materials  on  which  the  Court  could  form  a 
sound  judgment    In  the  first  place,  the  judges  composing  the  bench 
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are  not,  ex  hypotiiesi,  so  well  qualified  to  ascertain  the  t&ci  as  the 
jury,  whom  the  law  has  charged  with  that  duty;  if  they  were,  the 
jury  would  be  unnecessary.  But  again,  even  assuming  that  the 
ju(^es  were  possessed  of  equal  or  superior  qualifications  in  this 
respect,  it  is  very  obvious  that  they  are  not  furnished  with  the  means 
of  discharging  such  a  function.  They  have  not  seen  the  witnesses; 
they  have  neither  heard  them  give  evidence,  nor  have  they  observed 
their  demeanour — all  they  have  to  go  upon  is  the  brief  notes  taken 
by  the  presiding  judge,  amply  sufficient,  indeed,  to  enable  them  to 
condemn  a  verdict  plainly  contrary  to  the  evidence,  but  utterly  in- 
adequate to  warrant  them  in  disturbing  a  verdict  where  the  evidence 
has  been  conflicting  or  doubtful*  Nor  is  it  any  answer  to  this  to  say 
that  the  opinion  of  the  judge  who  tried  the  cause  may  supply  the 
deficiency  under  which  the  Courts  labour  from  not  having  been  present 
at  the  trial  To  admit  any  such  notion  as  this  would  be  in  efiect  to 
substitute  the  judge  for  the  jury,  and  thus  to  subvert  the  whole  theory 
of  the  institution.  These  principles  are  so  well  understood  in  Eng- 
land and  America  that  nothing  is  more  difficult  than  to  obtain  a  new 
trial  on  the  ground  that  the  verdict  is  contrary  to  the  evidence;  and 
even  when  a  new  trial  has  been  obtained,  the  chances  are  ten  to  one 
that  the  first  verdict  will  be  re-affirmed.  In  such  cases  the  second 
jury  takes  the  verdict  of  their  predecessors  as  a  patent  fact  in  the 
cause,  not  to  be  lightly  got  over;  for  they  very  properly  consider  that 
the  first  jury  are  always  more  favourably  situated  than  the  second, 
inasmuch  as  the  credibility  of  the  witnesses  is  more  easily  tested  at 
the  first  than  on  any  subsequent  examination.  In  Scotland,  however, 
these  principles  have  of  late  years  been  allowed  to  go  into  such 
complete  abeyance,  that  nothing  more  characteristic  of  Scottish 
procedure  can  perhaps  be  instanced  than  the  dangerous  facility  with 
which  new  trials  are  granted.  In  England  and  America,  out  of  the 
many  thousand  causes  annually  disposed  of  by  juries,  the  instances 
in  which  new  trials  are  applied  for  on  the  ground  under  considera- 
tion do  not  exceed  a  few  scores,  and  those  in  which  they  are  obtained 
do  not  extend  beyond  a  few  dozens.  In  Scotland,  where  the  number 
of  causes  tried  by  jury  seldom  in  a  year  averages  fifty,  nothing  is 
more  common  than  to  apply  for  a  new  trial,  and,  in  a  large  proportion 
of  instances,  the  application  is  successful 

Now,  there  can  be  no  doubt  that  in  thus  granting  new  trials,  the 
Scottish  judges  are  actuated  by  the  best  of  motives — an  earnest,  an 
almost  feverish  desire  to  do  justice  in  the  particular  case;  yet  it  is 
equally  certain  that  such  a  practice  is  utterly  opposed  to  the  theory 
and  genius  of  trial  by  jury,  and  draws  after  it  consequences  most 
inimical  to  the  proper  working  of  that  institution.  We  shall  after- 
wards have  occasion  to  consider  this  most  important  branch  of  the 
subject  in  some  of  its  other  aspects;  at  present,  we  shall  endeavour 
to  point  out  how  it  tends  to  assimilate  the  procedure  in  jury  trial  to 
that  of  a  proof  on  commission,  and  thereby  protracts  beyond  all 
example  the  time  consumed  in  the  examination  of  witnesses. 
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It  will  be  observed  that  once  the  principle  is  conceded  that  a 
verdict  will  only  be  allowed  to  stand  undisturbed  when  the  Court 
are  satisfied  that  it  was  warranted  by  what  they  consider  to  have 
been  the  true  import  of  the  evidence,  as  disclosed  by  the  judge's 
notes,  it  becomes  of  the  last  importance  that  these  notes  shall  in 
every  case  be  full  and  exhaustive,  like  the  record  of  a  proof  taken  on 
commission.      Now,   this  state  of  matters  may  be  said  to  have 
practically  established  itself  in  Scotland,  where  the  maxim  seems  to 
be  adopted  that  it  is  more  difficult  to  hold  than  to  obtain  a  verdict. 
The  counsel  accordingly  does  not,  as  in  England,  rest  contented 
when,  by  unmistakeable  signs,  he  is  satisfied  that  the  jury  are  with 
him,  but  continues  to  put  question  after  question  to  his  own  wit- 
nesses until  he  has  succeeded  in  transferring  to  the  judge's  notes  a 
detailed  statement  of  all  that  they  can  say  in  his  favour,  and  to 
protract  the  cross-examination  of  the  opposite  witnesses  until  their 
discomfiture  is  not  merely  apparent  to  the  jury,  but  patent  on  the 
face  of  the  judge's  notes.    He  conducts,  in  short,  the  examination 
and  cross-examination,  like  a  proof  on  commission,  in  which  nothing 
is  of  any  value  which  does  not  appear  on  record.    The  judge,  in  like 
manner,  knowing  that  in  all  probability  the  verdict  will  have  to  be 
tested  by  the  Division  on  a  perusal  of  his  notes,  finds  himself  trans- 
formed into  the  commissioner,  and  deems  it  his  bounden  duty  to  take 
down  every  thing  necessary  to  enable  the  Court  to  form  a  correct 
estimate  of  the  evidence  even  in  its  minutest  details.     Both  sides 
insist  in  having  the  ipsissima  verba  in  many  instances  recorded;  and 
the  judge  himself  feels  that  the  demand  is  only  fair  and  reasonable. 
All  parties  concerned  feel  that  leading  questions,  and  such  innocent 
departures  from  strict  rule  as  tend  to  expedite  procedure,  and  can 
mislead  no  one  at  the  trial,  are  utterly  inadmissible  when  the  import 
of  the  evidence  has  to  be  determined  by  those  who  have  not  seen  the 
witnesses.    Now,  it  is  obvious  to  the  meanest  understanding  that  a 
trial  conducted  after  this  fashion  must  be  characterised  by  all  the 
tedium  of  a  proof  on  commission.     Almost  every  answer  must  be 
recorded  before  the  next  question  is  put     The  very  words  in  which 
the  question  is  couched  become  the  subject  of  discussion — ^a  thing 
almost  unknown  in  England;  and  a  vast  amount  of  time  is  wasted  in 
discussing  the  competency  of  questions,  the  answer  to  which,  when 
obt^ed,  is  of  no  importance  whatever. 

The  evil  consequences  of  this  undue  elaboration  of  evidence  can 
hardly  be  exaggerated;  waste  of  time,  though  itself  a  great  evil,  is 
one  of  the  least  attending  this  radical  vice.  Its  worst  result  is  the 
confusion  and  haziness  thrown  over  the  whole  cause,  and  the  distrac- 
tion of  mind  from  the  main  issue  to  matters  of  collateral  and  often 
trivial  importance.  It  is  utterly  incompatible  with  that  rapidity  of 
procedure  which  is  necessary  to  bring  the  whole  evidence  into  b,  focus, 
and  which  prevents  the  jury  from  attaching  more  weight  to  the  con- 
cluding than  to  the  initial  evidence.  Yet  the  practice  in  question  has 
become  so  inveterate  in  Scotland,  and  has  so  intertwined  itself  with 
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our  whole  system,  that  it  is  extremely  difficult  to  devise  any  means 
which  shall  prove  effectual  to  its  removal  In  the  first  place,  ic 
seems  to  be  absolutely  necessary,  before  any  improvement  can  be 
hoped  for,  that  the  practice  of  granting  new  trials  on  the  ground  of 
the  verdict  being  unwarranted  by  the  evidence,  shall  be  definitely 
abandoned,  and  that  the  old  rule  shall  be  strictly  enforced,  which 
allowed  new  trials  only  when  the  verdict  was  plainly  in  contradictioii 
to  the  evidence,  and  even  in  that  case  on  payment  of  costs  as  an 
unvarying  condition.  Secondly,  the  jurors  must  be  induced  to  assert 
their  prerogative  with  something  of  the  firmness  of  their  English 
brethren.  A  great  deal  of  good  may  be  done  in  this  way.  The  juiy 
have  it  much  more  in  their  power  than  the  judge  to  shorten  unneces- 
sary elaboration  of  evidence.  When  counsel  are  wrangling  over  ques- 
tions of  competency  which  really  are  of  no  moment — when  they  are 
wasting  the  time  of  the  Court  in  useless  leading  or  cross-examination 
— a  judicious  hint  from  the  jury  that  they  are  injuring  their  client's 
case  will  generally  be  found  to  operate  like  a  charm,  for  no  counsel, 
however  eminent,  can  afford  to  trifle  with  the  jury.  When  jury  trial 
was  proposed  to  be  re-introduced  into  Scotland,  it  was  urged  as  an 
objection,  that  the  jurors  would  be  found  too  opinionative  to  allow  of 
its  proper  working.  Such  a  fear  has,  however,  been  proved  to  be 
quite  chimerical;  for  experience  has  shown  that  they  continudly 
allow  trials  to  be  protracted  for  days  which  an  English  jury  would 
force  to  a  conclusion  in  a  few  hours. 

7.  The  Charge. — ^This  is  one  of  the  most  important  features  in  trial 
by  jury,  and  may  be  taken  as  one  of  the  characteristic  elements  which 
dLstinguish  this  mode  of  ascertaining  fact  from  every  other.  Its  pur- 
pose is  not  to  decide  the  question  at  issue,  but  to  prepare  and  ripen 
that  question  for  decision.  It  is  an  old  and  trite  observation,  that 
when  any  question  has  once  been  stated  in  a  clear  and  intelligible 
manner,  half  the  difficulties  which  beset  its  solution  have  been  taken 
out  of  the  way.  This  is  emphatically  true  of  such  questions  of  fact  as 
come  before  a  jury.  They  are  seldom  of  a  recondite  or  abstruse 
nature,  but,  on  the  contrary,  are  generally  such,  that  if  properly  stated, 
the  solution  at  once  suggests  itself.  The  difficulty  consists  in  properly 
stating  them  for  solution,  and  to  do  this  is  the  main  object  of  the 
charge.  A  good  and  efficient  charge  ought,  therefore,  to  embrace  the 
following  matters: — It  ought  to  state  in  a  clear  and  unambiguous 
manner  what  is  the  real  question  of  fact  to  be  determined;  it  ought 
then  to  pass  in  review  all  that  has  occurred  during  the  trial  which  has 
a  relevant  bearing  on  such  question — stating  the  various  points  of  the 
evidence  in  logical  sequence,  and  showing  how  one  part  confirms  or  is 
at  variance  with  another.  Lastly,  the  law,  in  so  far  as  is  necessaiy  for 
the  guidance  of  the  jury — ^that  is,  in  so  far  as  it  is  required  for  the 
due  ascertainment  of  the  facts  in  dispute — should  be  laid  down  with 
precision  and  distinctness.  When  all  this  has  been  done  as  it  ought 
to  be  done,  it  will  generally  be  found  that  little  more  remains  to  be 
accomplished,  for  one  of  three  results  will  have  been  arrived  at,— the 
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evidence  will  plainly  preponderate  for  the  pursuer,  or  for  the  defender, 
or  else  will  appear  to  be  of  so  doubtful  and  unsatisfactory  a  descrip- 
tion, that  the  party  on  whom  the  oiius  probandi  lies  has  palpably  failed 
to  make  out  his  case. 

But  it  will  be  said,  it  is  not  every  judge  who  is  capable  of  giving  a 
charge  so  exhaustive  and  lucid  as  that  here  postulated,  for  to  do  so 
would  require  a  mind  of  a  very  high  order.    This,  however,  experi- 
ence has  amply  shown  to  be  a  great  mistake.     All  that  is  required  on 
the  part  of  the  judge  is  the  possession  of  ordinary  working  abilities, 
provided  that  he  is  fully  aware  of  what  he  has  to  do,  and  is  conscien- 
tiously desirous  of  fulfilling  it.     If  he  understands  the  record  he  under- 
takes to  try,  he  can  have  no  difficulty  in  stating  to  the  jury  the  real 
question  at  issue.     In  Scotland,  indeed,  that  duty  is  always  done  for 
him  by  a  previous  adjustment  of  the  issues,  though  such  a  practice  is 
(as  we  have  already  seen)  far  from  desirable.     His  remaining  duties 
are — to  pass  in  review  the  points  of  the  evidence  brought  out  on  both 
sides,  and  to  state  the  law  applicable  to  such  evidence.     Now,  in  dis- 
charging both  these  functions,  ample  provision  is  made  for  his  assist- 
ance, in  so  much  that  it  is  hardly  possible  for  him  to  fall  into  any 
mistake  of  importance  without  being  at  once  set  right.     If,  through 
inadvertence,  he  omits  an  important  piece  of  evidence,  it  will  be 
brought  to  his  mind  by  counsel;  if  he  mistakes  what  a  witness  has 
said,  he  will  easily  be  set  right  by  the  same  ever- watchful  assistants; 
and  if  a  dispute  arises  as  to  what  actually  wa^  said,  many  modes  of 
rectifying  it  can  at  once  be  resorted  to — e.g.,  recall  of  the  witness. 
If,  again,  he  makes  a  mistake  in  law,  authorities  are  immediately 
made  forthcoming  to  satisfy  him  of  his  error.     With  all  these  advan- 
tages, it  is  hardly  possible  that  a  judge  who  fully  apprehends  what 
is  required  of  him,  and  is  conscientiously  anxious  to  do  his  duty,  can 
fail  in  presenting  the  case  fairly  and  fully  to  the  jury;  and,  accord- 
ingly, cases  of  manifest  failure  in  delivering  a  charge  are  extremely 
rare.    It  is  often  said  that  the  charge — particularly  in  Scotland — 
appears  to  be  all  on  one  side,  and  resembles  the  speech  of  senior 
counsel  retained  for  one  of  the  parties.     In  most  cases  where  this  is 
said  to  occur,  it  will  be  found  on  examination  that  the  charge  has  been 
more  exhaustive  and  logical  than  ordinary,  and  that  it  is  just  in  con- 
sequence of  this  that  it  seems  to  be  one-sided.     If,  as  generally  hap- 
pens, the  weight  of  the  evidence  is  really  one-sided,  it  is  only  to  be 
expected  that  a  charge  which  faithfully  reflects  such  evidence  shall 
appear  to  be  one-sided  also.     Besides,  it  never  was  understood  that 
the  judge  was  to  form  no  opinion  of  his  own,  or  was  to  conceal  that 
opinion  from  the  jury.     He,  as  well  as  they,  forms  a  most  important 
piece  of  the  machinery  of  jury  trial,  and  no  good  reason  can  be  stated 
why  he  should  not  give  the  jury  the  benefit  of  his  views,  particularly 
in  cases  where  his  experience  may  have  qualified  him  for  doing  so. 
They,  of  course,  are  not  bound  by  his  judgment;  yet  it  is  an  element 
in  the  case  which  they  should  not  throw  out  of  view. 
The  charge  in  a  jury  trial  fulfils  the  purposes  Of  the  notes  issued 
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by  an  arbiter  before  giving  his  final  award,  bnt  in  a  mnch  more  effec* 
tive  manner;  it  not  only  sets  the  judge  right  as  to  law  and  &ct,  but 
it  in  a  great  measure  prevents  him  from  going  wroug.  In  trial  by  a 
judge,  whether  the  evidence  be  taken  directly  or  on  commission,  no 
provision  of  this  kind  against  error  exists,  and  the  only  remedy  is  one 
ex  post  facto,  viz.,  by  appeal  against  his  findings  when  he  has  no 
longer  the  power  of  correcting  them.  Every  one  conversant  with  that 
mode  of  determining  fact  can  mention  numerous  instances  in  which 
an  erroneous  decision  was  arrived  at  simply  because  of  some  mistake 
in  fact  or  in  law,  which,  if  brought  under  notice  at  the  time,  would 
instantly  have  been  corrected.  Hence,  in  this  matter  of  the  charp^e 
alone,  the  immense  superiority  of  jury  trial  over  trial  by  a  judge.  It 
does  that,  before  the  verdict,  which,  in  the  other  mode  of  procedare, 
has  to  be  done  after  the  judgment  In  the  one  case  error  is  detected, 
while  the  circumstances  are  most  favourable  for  its  correction;  in  the 
other,  it  is  only  discovered  when  it  has  perhaps  become  impossible  to 
set  it  right 

8.  The  Verdict — ^Unanimity  is  absolutely  essential  to  the  due 
working  of  trial  by  jury.  The  acceptance  of  verdicts  by  majorities 
betrays  a  gross  ignorance  of  the  first  principles  of  that  mode  of  trial. 
This  proposition,  though  startling  at  first  sight,  and  offensive  to  Scot- 
tish prejudices,  is  capable  of  being  demonstrated  theoretically,  and  has 
been  fully  borne  out  by  the  experience  of  centuries. 

In  considering  this  matter,  it  is  necessary  to  bear  in  mind  that  a 
verdict,  to  be  of  any  real  value,  must  be  the  result  of  the  combined 
wisdom  of  the  whole  twelve  jurors,  and  not  that  at  which  each  of 
them  has  separately  or  individually  arrived.  The  jury  are  not  sworn 
to  decide  the  case  according  to  their  individual  opinions,  but  to  tiy 
the  case  as  a  body.  They  are  to  argue  and  consider  the  question  with 
each  other,  to  hear  what  each  has  to  say,  to  state  such  views  as  occar 
to  themselves,  and  to  weigh  dispassionately  what  is  suggested  by  their 
fellows;  neither  to  be  too  opinionative  nor  too  yielding,  but  to  supply 
each  the  other's  deficiencies,  and  thus  to  sift  the  matter  to  the  bottom. 
Such  are  the  very  objects  of  their  being  empanelled,  and  nothing  is 
more  to  be  dreaded  than  that  they  should  return  a  verdict,  even 
unanimously,  about  which  they  have  not  made  up  their  minds  by  mutual 
consultation.  Such  a  verdict,  if  just,  would  be  so  by  hap-haz^  only; 
for,  on  examination,  it  might  turn  out  that  each  of  the  jurors  bad 
arrived  at  the  same  result  by  totally  different  media,  some  of  which 
were  mutually  destructive.  Now,  to  receive  verdicts  by  majorities  is 
the  most  effectual  means  that  could  be  devised  to  induce  the  juiy  not 
to  be  at  the  trouble  of  discussion,  and  to  rest  contented  with  a  mere 
counting  of  votes. 

It  is  said,  however,  that  as  it  is  impossible  to  get  twelve  men  to 
think  alike,  so  it  necessarily  follows  that  when  verdicts  are  returned 
with  apparent  unanimity,  some  of  the  jurors  must  have  voted  against 
their  consciencea  There  are  two  fallacies,  or  rather  misconceptions, 
lurking  in  all  such  statements.    In  the  first  place^  it  rarely  happens 
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that,  ia  cases  proper  for  jury  trial,  auy  twelve  men  are  found,  after 
mutual  consultation,  irreconcileably  at  variance;  and,  in  the  second, 
it  is  not  required,  either  by  the  jury  oath  or  by  the  nature  and  reason 
of  the  thing,  that  every  man  should  stick  to  his  own  opinion.  On  the 
contrary,  it  is  required  of  them  that  they  shall  yield  to  a  certain 
extent  to  each  other's  views.  These  propositions  are  deserving  of 
some  consideration,  as  they  are  often  entirely  misunderstood  or  over- 
looked. 

When  jury  trial  is  relegated  to  its  proper  sphere,  the  questions  of 
fact  it  is  used  to  determine  are  neither  complicated  nor  abstruse. 
They  really  all  resolve  into  this,  whether  rights,  property,  or  money  are 
to  be  taken  from  the  possession  and  enjoyment  of  one  person  and 
transferred  to  another.    Now,  it  is  obvious,  that  an  issue  of  this  kind 
is  of  a  very  simple  nature,  for  to  it  the  trite  legal  maxim  is  applicable 
in  the  strongest  form,  that  unless  the  pursuer  plainly  makes  out  his 
case,  the  defender  shall  not  be  disturbed  in  the  enjoyment  of  what  he 
already  possesses.     When  viewed  in  this  light,  therefore,  there  is 
nothing  unreasonable  in  the  proposition,  that  unless  the  party  in 
petitorio  can  satisfy  twelve  of  his  fellow-citizens  of  the  justice  of  his 
contention,  he  shall  not  be  allowed  to  prevail;  and  that  is  in  effect 
the  fundamental  maxim  of  trial  by  jury.     But,  beyond  this,  it  must 
not  be  forgotten  that  the  searching,  and  yet  popular,  and  easily  un- 
derstood, procedure  of  jury  trial,  leaves,  when  it  has  been  properly 
carried  out,  very  little  for  the  jury  to  do.     The  pursuer  tells  his  story 
and  leads  evidence  to  .support  it;  the  defender  then  tells  his,  and 
supports  it,  if  he  thinks  fit,  by  evidence.     The  evidence  of  both  is 
sifted  to  the  best  advantage  by  trained  lawyers.     The  judge  brings 
all  to  a  point,  and  declares  the  law.     After  such  a  procedure  it 
is  hardly  possible  that,  by  a  fair  consideration,  the  twelve  jurors 
should  not  agree  on  a  verdict  fairly  expressing  the  fact.     But, 
again,    the'  law   which    requires    the   jurors    to    agree   on   their 
verdict,  does  not  mean  that  they  must  be  exactly  of  the  same  opinion 
on  every  point  of  the  case.     It  appeals  to  their  common  sense,  and 
expects  them  to  deal  with  the  evidence  as  they  deal  with  the  ordinary 
a&irs  of  life.    Now,  in  the  conduct  of  these,  compromise  plays  an 
important  part;  and  they  could  not  be  carried  on  to  any  good  result 
if  each  member  of  the  community  were  to  stick  to  his  own  opinion  in 
defiance  of  all  that  could  be  said  to  the  contrary.    Jury  trial,  in  short, 
requires  the  individual  juror  not  so  much  to  decide,  as  to  try  the 
cause — to  contribute  his  quota  of  assistance  to  his  fellows,  whose 
verdict  is  to  be  the  result  of  their  united  judgments. 

But  whatever  views  might  be  suggested  by  theory,  there  is  no 
doubt  that  the  principle  of  unanimity  has  been  that  adopted  in  those 
countries  where  jury  trial  has  attained  its  highest  development  and 
perfection.  It  is  there  regarded  as  an  essential  to  the  fair  working 
of  the  institution;  and  the  bad  consequences  which  in  Scotland  are 
thought  to  arise  therefrom,  have  not  made  themselves  manifest  during 
a  period  of  many  centuries.    On  the  other  hand,  it  is  weU  worthy  of 
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remark,  that  in  Scotland,  where  verdicts  by  majorities  are  allowed, 
the  institution  has  not  been  found  to  work  well,  and  that  it  has, 
beyond  all  question,  worked  with  decreasing  satisfaction  ever  since 
the  introduction  of  this  departure  from  the  English  rule.  A  parallel 
case  may  be  mentioned,  as  showing  how  necessary  it  is  that,  in 
borrowing  any  institution,  we  must  adopt  it  in  its  entirety  if  we  hope 
to  obtain  the  benefits  it  is  expected  to  confer.  There  are  two 
branches  of  law  in  which  our  institutions  are,  beyond  all  controversy, 
superior  to  those  of  England — the  one  is  our  system  of  land  rights, 
the  other  is  our  bankruptcy  code.  The  English,  aware  of  this 
superiority,  have,  from  time  to  time,  adopted  certain  of  our  provisions 
in  a  modified  form,  but  as  they  were  not  content  to  adopt  these  insti- 
tutions in  their  entirety,  very  little  good  has  accrued  from  such 
assimilations.  The  rigia  enforcement  of  registration  in  all  cases 
whatever  is  essential  to  the  stability  of  our  system  of  land  rights. 
The  English  adopted  registration,  but  made  it  voluntary,  and  the 
result  was  that  things  remained  as  they  were — if  anything,  they 
became  a  little  more  confused.  The  excellency  of  our  mercantile 
sequestration  consists  mainly  in  giving  the  body  of  creditors  the 
entire  control  of  the  proceedings.  The  English,  though  adopting 
some  of  our  principles,  failed  to  adopt  that  cardinal  one,  and  the 
result  is  that  they  are  no  better  than  before — delay  and  rumous 
expense  still  continuing  to  characterise  all  their  attempts  to  wind  up 
insolvent  estatea 
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It  is  necessary  to  consider  what  amount  of  interest  will  entitle  a 
person  to  pursue  an  action  relating  to  salmon  fishing.  In  a  declara- 
tor of  right,  or  in  a  competition  between  two  parties  as  to  a  right  of 
salmon  fishing  in  a  particular  locality,  no  special  title  to  sue  is 
required,  though  the  result  of  the  action  will  of  course  depend  on  the 
validity  of  the  titles.  The  question  of  the  rights  of  parties  to 
interdict  or  object  to  fishing  by  others,  divides  itself  into  two  heads: 
(1.)  Title  to  object  to  fishing  carried  on  in  a  legal  manner;  and  (2.) 
Title  to  object  to  fishing  carried  on  in  an  illegal  manner. 

The  general  rule  is,  that  where  there  is  a  public  law  prohibiting 
anything  being  done,  every  person  injured  by  a  violation  of  it  has  a 
title  to  complain  ;  but  when  the  act  is  not  illegal  in  itself,  and  there 
is  no  allegation  that  the  pursuer  has  any  right  to  the  fishing  chal- 
lenged, there  is  no  title  to  sue.  Though  a  person  who  has  a  right 
of  salmon  fishing  on  a  river  or  on  the  sea-coast,  may  be  said  to  have 
an  interest  in  seeing  that  no  other  person  without  a  sufficient  title 
exercises  the  right  on  any  part  of  the  same  waters,  it  is  nevertheless 
jus  tertii  to  him  to  complain  of  such  fishing,  so  long  as  it  is  carried 
on  in  a  manner  which  the  law  permits,  and  so  long  as  he  himself  is 
unable  to  allege  any  right  to  it    Damnification  of  this  kind  alone  is 
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sotsufficient  to  confer  a  title  to  object ;  there  must  be  damnificatLon  cian, 
tnjuricL  {Mackemie  v.  Gildirist,  1829, 7  S.,  297;  Mackenzie  v.  Hous- 
ton, 1831 ;  5  Wilson  &  Shaw,  422).  In  this  latter  case  the  title  of  the 
pursuer  to  insist  was  sustained,  inasmuch  as  he  averred  a  right  to  the 
fishing  in  question ;  but,  failing  to  prove  such  a  right,  he  was  found 
to  have  no  title  to  object  to  lawful  fishing. 

There  is  some  difficulty  in  reconciling  this  decision  with  the  dicta 
of  the  judges  in  the  case  of  Stuart  v.  M'Bamet,  5  Macph.  775.  An 
opinion  was  there  expressed,  that  a  proprietor  of  salmon  fishing  on 
one  side  of  a  river  is  entitled  to  object  to  a  mere  trespasser  fishing 
in  a  legal  manner  on  the  opposite  bank,  though  the  objector  himself 
alleged  no  right  to  the  fishing  on  that  side.  This  seems  an  analogous 
case  to  that  of  Mackenzie  v.  Himston,  where  a  person,  who  himself 
alleged  no  right,  was  held  to  be  not  entitled  to  inquire  into  the  right 
of  one  who  might  have  been  a  mere  trespasser,  and  who,  though  he 
was  proprietor  of  the  ac^acent  lands,  would  have  been  a  trespasser 
on  the  salmon  fishing  had  he  held  no  title  to  it  In  the  peculiar 
circumstances,  however,  of  the  case  of  Stuart  v.  M'Bamet,  where  the 
stream  was  a  very  narrow  one,  a  person  in  fishing  from  the  opposite 
bank  would  not  merely  have  indirectly  affected  the  objector's  interest, 
but  would  have  invaded  the  same  area  of  water  with  his  line.  So 
that  the  objector,  though  he  alleged  no  right  to  fishing  from  the  op- 
posite bank,  had  a  most  direct  interest  in  the  water  connected  with  it. 

A  proprietor  of  fishings  has,  in  respect  of  his  private  right  of 
property,  such  an  interest  as  will  constitute  a  title  to  complain  of  a 
breach  of  the  statutory  prohibitions.  But  the  evil  of  which  he  *  can 
complain  must  consist  in  a  violation  of  the  laws  enacted  for  the 
preservation  of  the  breed  of  fish  and  the  protection  of  the  public 
interest 

The  only  party  entitled  to  object  to  fishing  which  is  carried  on  in 

a  legal  manner,  is  one  who  himself  alleges  a  right  to  it,  whether  that 

person  be  the  Crown  or  a  grantee  from  the  Crown.    But  though  it  is 

jus  tertii  for  a  party  who  has  himself  no  claim  to  the  fishing  to 

interfere  with  fishing  carried  on  in  a  legal  manner  by  another,  he 

is  entitled  to  object  to  obstructions  of  any  kind  which  interfere  with 

the  passage  of  the  fish  to  his  waters.     (Mackenzie  &  Munro  v.  Mags. 

of  Dingwall,  1834,  13  S.  218).     And  probably  he  is  entitled  to 

object  to  fishing  carried  on  in  a  manner  not  illegal  if  held  on  a  valid 

tide,  but  which  causes  an  obstruction  in  the  river,  though  it  does  not 

come  within  the  prohibitions  of  the  salmon  fishing  regulations.    A 

cmive-dyke,  for  example,  erected  right  across  the  river,  though  in 

some  cases  a  legal  method  of  exercising  the  right  of  salmon  filing, 

is  an  obstruction  of  such  a  character,  so  injurious  to  the  rights  of  the 

other  proprietors,  that  any  of  them  would  probably  be  entitled  to  sue 

for  its  removal,  without  himself  producing  a  title  to  the  fishing  in 

question.     {Mackenzie  v.  Hmstm,  1831;  5  Wilson  &  Shaw,  432. 

lord  Chancellor's  opinion ;  Forbes  v.  Leys,  Masson  is  Co.,  1831, 

9  S.  &  D.  933,  and  5  W.  &  S.  384). 
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The  rule  that  a  party  is  entitled  to  object  to  nnlawM  fishing  with- 
out himself  alleging  a  right,  though  he  is  not  entitled  to  object  to 
lawful  fishing,  is  sometimes  productive  of  anomalous  consequencesL 
Acts  comparatively  harmless,  such  as  throwing  stones  into  the  stream, 
{Duke  of  Qtieensberry  v.  Marquis  of  Annandale,  1771,  M.  14279), 
which  may  tend  to  prevent  salmon  from  ascending  into  tiie  waters  of 
the  pursuers,  may  be  objected  to,  if  the  interests  of  the  upper  proprie- 
tors are  thereby  afiected;  while  the  most  destructive  methods  of  fish- 
ing, if  unprohibited  by  law,  are  safe  from  attack.  An  upper  proprietor 
may  complain  of  a  person  lower  down  the  stream  frightening  and 
stopping  the  salmon  without  kHling  them,  though  he  cannot  complain 
of  his  stopping  them  by  killing  them,  so  long  as  the  killing  is  effected 
in  a  manner  not  prohibited  by  law. 

A  proprietor  of  lands  lying  along  a  small  portion  of  a  river  or  bay, 
who  holds  an  express  grant  of  the  salmon  fishing  in  the  bay  or  river, 
has  a  sufficient  title  to  insist  in  a  declarator  of  exclusive  right  to  the 
salmon  fishing  in  the  whole  bay  or  river,  as  against  another  proprietor 
whose  lands  are  adjacent  to  the  bay  or  river,  and  who  claims  a  right 
to  the  salmon  fishing  ex  adverso  of  his  lands,  not  in  virtue  of  an 
express  grant,  but  in  virtue  of  prescriptive  possession  on  a  general 
title.  Mackenzie  v.  Davidson,  1841,  3  D.  646.  The  title  may  be 
sufficient  to  sue,  though  not  to  prevail 

The  rule  that  a  person  who  himself  alleges  no  right,  is  not  entitled 
to  object  to  legal  fishing  by  another,  extends  to  a  case  where  the 
person  sought  to  be  interdicted  claims  no  right,  Duke  of  Hamilton  v. 
MacaUum,  M.  7824;  but  an  allegation  of  right  of  fishing,  even  ex 
adverso  the  lands  of  another,  confers  a  sufficient  title  to  interdict  the 
proprietor  of  the  bank  from  fishing  in  that  locality,  though  he  avers 
immemorial  usage  of  the  sport  Ross  v.  Bobertson,  14th  Noy.| 
1855,  18  D.  34. 

An  illegal  method  of  fishing  may  be  objected  to  by  any  person 
whose  interests  are  affected  by  it.  The  most  direct  manner  in  which 
a  right  of  salmon  fishing  may  be  injured  by  illegal  methods,  is  when 
those  practices  are  carried  on  in  that  part  of  the  river  to  which  the 
objector  has  right,  or  (unlike  the  fable  of  the  wolf  and  the  lamb)  in 
the  lower  parts  of  the  stream,  or  at  its  mouth,  which  the  salmon  mast 
traverse  in  order  to  reach  the  objector's  waters.  DukeofAthoUy^ 
Maule,  7th  March,  1812,  16  R  C.  537,  5  Dow's  App.  287;  Duffy. 
Fraser,  8  S.  14,  5  W.  «fe  S.  57;  Kintore  v.  Forbes,  1825,  4  &  643; 
Kinnoul  v.  Hunter,  1802,  M.  14,301 ;  Balfour's  Practicks,  p.  545. 
But  a  proprietor  has  an  equal  right  to  object  to  ill^al  practices  carried 
on  higher  up  th^  stream,  because  by  that  means  his  interests  are  affected 
by  the  salmon  being  prevented  getting  up  to  the  head  waters  of  the 
scream,  where  theyare  accustomed  to  spawn.  Colquhouny.Dumbartoni 
1804,  M.  14,283.  But  see  Munro  v.  Munro,  1846, 8  D.  1029,  where 
a  proprietor  of  salmon  fishing  in  the  Firth  of  Cromarty,  lying  in,  or 
opposite  to  the  estuary  of  the  river  Alness,  but  having  no  right  of 
fishing  in  the  river,  was  found  to  have  no  Ude  to  pursue  for  tie  le* 
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moval  of  a  weir  in  the  river.  The  exact  relative  position  of  the  pur« 
suer's  fishings,  and  the  obstructions,  eta,  objected,  does  not  appear 
firom  the  report,  bat  they  seem  not  to  have  been  so  closely  connected 
that  the  pursuer's  fishings  could  be  substantially  affected  by  opera* 
tioDS  in  the  river.  It  is  no  sufiScient  answer  to  an  action  for  the 
removal  of  an  illegal  obstruction  that  there  exist  on  the  same  river 
other  obstructions  of  the  same  natm^e,  which  of  themselves  would  be 
sufficient  to  impede  the  ascent  of  the  fish.  Forbes  v.  Leys,  Masson  & 
Co,,  1831,9  S.  &  D.,  933,  and  5  W.  &  S.,  384.  In  short,  where  an 
illegal  mode  of  fishing  is  used  on  a  river,  or  an  obstruction  for  other 
purposes  is  erected,  every  heritor  having  a  right  of  salmon  fishing, 
whether  superior  or  inferior,  is  entitled  to  pursue  for  its  removal ;  and 
however  trifling  be  a  person's  interest  in  the  river,  he  may  object  to  any* 
thing  which  tends  to  diminish  or  impede  the  fish.  Op.  of  Lord  Graigie 
in  Forbes  v.  Leys,  Masson  &  Co.,  6  Wilson  &  Shaw,  p.  390.  In  Munro 
V.  Munro,  1846,  8  D.  1029,  the  pursuer's  right  to  prevail  was  negatived^ 
when  his  fishings  being  situated  not  in  the  river,  but  near  the  mouth  of 
it^  he  sought  to  prohibit  a  pn)prietor  from  diverting  the  river,  by  means 
of  an  artificial  cut,  for  the  use  of  a  mill. 

Only  those  whose  interests  are  affected  by  the  illegal  act  are 
entitled,  as  has  been  explained,  to  pursue  for  interdict.  But 
suppose  a  case  where  the  salmon  fishing  in  a  river  belonged 
throughout  all  its  course,  and  in  the  sea  at  its  mouth,  to  one  pro- 
prietor, and  he  introduced  a  novel  method  of  fishing,  by  cruives  or  fixed 
engines  in  the  stream,  or  other  means  to  which  he  had  no  right,  and 
which  have  been  declared  illegal  by  statute,  is  there  no  person  who 
would  have  a  title  to  interfere?  There  being,  ex  hypothesi,  no  one 
else  who  has  an  interest  in  the  fishings  in  the  river  or  at  its  mouth, 
would  not  the  Crown,  as  superior  of  all  the  salmon  fishings  in  Scot* 
land,  be  entitled  to  interfere  to  put  a  stop  to  the  illegal  fishing? 
This  question,  which  might  come  in  some  cases  to  be  of  considerable 
importance,  appears  never  to  have  been  raised  or  decided;  and  the 
Lord-Advocate  Moncreiff,  when  examined  on  the  subject  by  the  House 
of  Lords  Committee  in  1860,  recognised  the  question  as  a  novel  one, 
and  was  unable  to  give  any  answer  on  the  subject.  There  seems  no 
ground  for  supposing  that  the  exercise  of  the  right  of  salmon  fishing 
in  a  manner  prohibited  by  statute,  on  the  part  of  an  heritor  whose  title 
was  unquestioned,  could  be  viewed  in  the  light  of  a  penal  offence,  so 
as  to  admit  the  interference  of  the  Lord-Advocate  as  the  public 
prosecutor. 

An  interest  in  the  salmon  fishing  of  a  river  being  thus  considered 
necessary  to  entitle  a  party  to  interfere  with  illegal  operations,  the 
question  arises,  what  amount  of  interest  will  be  sufficient  to  confer  the 
right?  It  may  happen  that  the  proprietor  of  the  salmon  fishings  who 
is  exercising  his  right  in  an  illegal  manner,  possesses  a  title  not  only 
to  all  the  salmon  fishings  in  the  river,  but  also  to  those  in  the  estuary 
uid  on  the  adjoining  sea  coast  But  there  may  be  heritors  who  pos- 
aess  a  title  to  the  ^mon  fishing  on  the  sea  coast^  at  some  distance 
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from  the  month  of  the  river  in  qnestion.  Do  they  possess  a  sufficient 
title,  or  will  their  interest  be  considered  too  remote,  to  interfere  with 
the  illegal  fishing  in  the  river  from  which  they  may  possibly  be  many 
miles  dbtant?  The  researches  of  modern  science,  and  the  practical 
experience  of  fishermen,  have  disclosed  the  fact  that  the  salmon,  in 
seeking  the  spawning  rivers  to  which  they  resort  with  unvarying 
regularity,  are  accustomed  to  strike  the  shore  at  a  considerable  dis- 
tance from  the  month  of  the  river,  and  that  in  this  way  their  capture 
by  the  fishermen  on  the  sea-coast,  even  at  some  distance  from  the 
mouth  of  the  river,  is  as  probable  as  by  the  fishermen  in  the  ri?er. 
Viewed  in  the  light  of  this  circumstance,  it  is  evident  that  mutual 
rights  arise  between  the  heritors,  though  the  localities  of  their  fishings 
may  be  a  great  distance  asunder ;  and  it  would  seem  to  be  an  injustice 
if  the  right  of  interference  were  denied  to  a  proprietor  whose  interests 
are  so  directly  affected.  If,  on  this  principle,  the  title  to  sue  the  sea 
coast  proprietor  be  admitted  in  a  question  with  a  proprietor  of  salmon 
'  fishing  in  the  river,  a  corresponding  right  will  exist  in  the  river  pro- 
prietor to  interfere  with  illegal  practices  on  the  sea  coast — ^if,  indeed, 
there  be  any  manner  of  fishing  on  the  sea  coast  which  is  prohibited 
by  law.  But  though  a  title  to  sue  might  possibly  be  admitted  in  all 
cases  where  an  interest  in  the  self-same  salmon  could  be  set  forth,  it 
is  obvious  that  the  principle  must  not  be  carried  too  far;  and  although 
the  capture  of  salmon  in  an  illegal  manner  in  any  river  may  un- 
doubtedly in  some  degree  affect  the  breeding  stock  of  the  whole 
kingdom,  yet  in  practice  the  interest  of  a  distant  proprietor  will 
certainly  not  be  considered  sufiSciently  direct  to  confer  upon  him  a 
title  to  interfere.  In  a  case  which  had  reference  to  the  salmon  fishing 
on  the  Solway  Firth  {Johnston  v.  Mackenzie  <Sc  BeaUie\  a  proprietor 
of  fishings  on  the  river  Nith,  which  flows  into  the  firth  near  the 
western  or  outer  limits  of  the  estuary,  brought  an  action  for  the 
removal  of  stake-nets  situated  near  the  mouth  of  the  river  Annan, 
which  flows  into  the  firth  at  a  point  further  from  the  sea,  and 
at  a  considerable  distance  from  the  mouth  of  the  Nith.  The  in- 
terest of  the  pursuer,  and  his  title  to  sne,  was  called  in  question,  and 
it  was  argued  that  as  the  habits  of  the  salmon  species  lead  them  to 
return  with  unvarying  regularity  to  the  river  in  which  they  were  bred; 
and  as  the  Nith  salmon,  in  their  transit  from  the  sea  to  the  river  Nith, 
would  have  no  occasion  to  go  so  £Eur  up  the  firth  as  the  stake  nets  at 
the  mouth  of  the  Annan;  and  as  in  point  of  fact  the  fish  which  the 
pursuer  was  entitled  to  fish  for  did  not  frequent  that  locality ;  tirnt 
therefore  those  stake  nets  did  not  prejudice  his  patrimonial  rights, 
and  that  he  had  consequently  no  title  to  pursue.  It  was  answered 
that  between  the  proprietors  of  rivers  flowing  into  the  same  estnaiy 
there  is  such  a  community  of  interest  as  will  entitle  any  one  of  them 
to  sue  for  the  suppression  of  illegal  fishing ;  and  that  as  a  matter  of 
natural  history  it  was  not  conclusively  established  that  salmon  bred  in 
one  river  did  not  occasionally  enter  other  rivera  The  point  was 
not  decided,  but  there  seems  sufiScient  ground  for  holding  that 
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the  interest  of  the  pursuer  was  adequate  to  confer  on  him  a  title  to 
object.  Though  it  has  undoubtedly  been  proved,  by  a  system  of  mark- 
ing, that  salmon  usually  return  to  the  streams  in  which  they  have 
been  bred,  it  seems  probable  that  they  occasionally  enter  other  rivers, 
for  of  late  years,  since  the  pollution  of  streams  has  diminished,  salmon 
have  been  found  in  rivers  where  they  have  been  hitherto  unknown. 

It  is  probable,  also,  that  salmon,  before  they  ascend  the  river  of 
their  destination,  swim  up  and  down  the  estuary  with  the  tide,  and 
that  in  this  way  fish  which  properly  belong  to  a  river,  at  the  mouth  of 
the  firth  may  be  caught  in  the  nets  situated  at  the  upper  end.  It  is 
a  &ct  that  in  the  Solway  h  kind  of  net  was  formerly  used,  called  raise- 
nets,  which  worked  with  the  tide,  and  which  was  constructed  so  as  to 
capture  salmon  when  coming  down  the  firth  with  the  ejbb  of  the  tide. 
The  quaker  Geddes,  in  Scott's  novel  of  "  Bedgauntlet,"  was  proprietor 
of  such  nets,  and  the  working  of  them  is  there  described*  As  legal 
evidence  of  the  existence  of  these  nets  at  the  time  when  the  events  of 
"  Bedgauntlet "  are  supposed  to  have  taken  place,  Scott's  novel  is  pro- 
bably insufficient  That  they  were  known  at  the  time  when  the  novel 
was  written  is  certain,  and  from  the  author's  well-known  historical 
accuracy,  it  is  unlikely  that  he  was  guilty  of  the  anachronism  of 
describing  them  as  being  in  existence  at  the  date  to  which  his  stoiy 
referred,  unless  they  were  so  in  fact 

In  narrow  as  well  as  in  broad  streams,  a  grant  of  the  salmon  fishing 
on  one  bank  does  not  divest  the  grauter  of  the  right  of  fishing  from  the 
other  bank;  and  though  the  exercise  of  the  right,  either  by  net  or  rod, 
may  necessarily  extend  over  the  whole  breadth  of  the  stream,  separate 
and  independent  rights  may  exist  on  either  bank.  The  effect  of  sepa- 
rate grants  of  salmon  fishing  held  by  opposite  proprietors  on  a  narrow 
stream,  and  the  regulation  of  their  mutual  rights  resulting  therefrom, 
gives  rise  to  many  questions  of  interest  and  importance,  which  cannot 
now  be  discussed  But  there  is  a  distinction  between  the  rights 
with  r^ard  to  objecting  to  lawful  fishings  which  are  possessed  by 
opposite  proprietors  on  small  streams,  and  those  which  are  possessed 
by  opposite  proprietors  on  large  streams.  In  wide  rivers  the  proprie- 
tor of  the  fishing  upon  one  bank  has  no  title  to  object  to  fishing 
carried  on  in  a  legal  manner  from  the  opposite  bank,  unless  he  himself 
alleges  a  title  to  that  fishing.  But  in  narrow  rivers,  where  the  exer- 
cise of  the  right  from  one  bank  necessarily  interferes  with  the  exercise 
from  the  other,  an  opinion  has  been  expressed,  that  a  proprietor  of  a 
bank,  although  himself  claiming  no  right  to  the  fishing  on  the  opposite 
fiide,  is  nevertheless  entitled  to  interdict  legal  fishing  on  that  bank 
carried  on  by  one  who  is  a  mere  trespasser.  This  opinion  was 
expressed  by  Lords  Deas  and  Ardmillan,  Stiuirt  v.  M'Bamet,  March 
20, 1867,  5  Macph.  762;  but  considering  that  it  was  obiter  dictum, 
and  that  the  point  was  not  expressly  raised,  it  is  perhaps  insufficient 
authority  for  concluding  that  a  proprietor  of  the  salmon  fishing 
on  one  bank  is  entitled  to  turn  off  a  trespasser  on  the  other 
^ank,  that  party  exercising  a  right  which  is  not  in  the  objector, 
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and  which  he  is  not  entitled  to  sua  That  he  wonld  be  entitled 
to  interfere  with  a  trespasser  on  the  opposite  bank,  who  was 
fishing  in  an  unlawful  manner,  there  is  no  reason  to  doubt;  but 
would  it  not  he  jus  tertii  for  him  to  interfere  so  long  as  the  trespasser 
confined  himself  to  fishing  in  a  lawful  way,  and  so  long  as  he  abstained 
from  encroaching  on  any  right  which  was  in  the  objector?  If  a  river 
is  wide  (as  was  observed  by  Lord  Ardmillan),  and  where  the  rights  of 
the  opposite  proprietors  extend  only  to  the  middle  of  the  stream,  it 
might  be  jus  tertii  in  him  to  prohibit  a  procedure  from  the  other 
bank  which  does  not  come  up  to  the  medium  filu/m,  and  which  does 
not  encroach  on  the  area  over  which  his  right  extends.  Would  it 
not  be  so  also  in  the  case  of  a  narrow  river,  where  a  common  interest, 
and  that  only,  can  be  considered  to  exist?  This  opinion  of  Lord 
Ardmillan  seems  to  countenance  the  notion  that  a  proprietor  of 
salmon  fishing  on  one  bank  of  a  wide  river  has  no  right  to  cast  his 
line  beyond  the  medium  fUum,  and  that  if  he  does  so,  he  trespasses  on 
the  area  belonging  to  the  opposite  proprietor. 

Lord  Deas  concurred  with  Lord  Ardmillan  in  thinking  that  in  a 
narrow  river,  though  a  grant  of  the  salmon  fishing  on  one  bank  gives 
no  title  to  fish  on  the  opposite  side,  yet  a  proprietor  of  the  one  bank 
might  interdict  a  mere  trespasser  fishing  on  the  other  side,  even 
though  he  himself  has  no  right  to  fish  from  that  side.  Lord  Deas 
considered  that  he  had  this  right  stronger  than  in  the  case  of  a 
trespasser  fishing  lower  down  the  stream  on  a  part  of  the  water  over 
which  the  interdictor  had  no  right  of  fishing,  for  there  the  trespasser 
only  interferes  with  fish  which  may  come  up  to  him ;  whereas,  when 
the  trespasser  is  fishing  opposite  to  him,  he  is  casting  his  line,  and 
trying  to  capture  fish  which  lies  in  the  very  same  water  over  which 
his  rights  extend,  and  which,  to  say  the  least,  is  common  to  him  and 
the  opposite  proprietor. 

That  the  latter  case  is  a  stronger  one,  there  can  be  no  doubt ;  but 
except  the  dicta  which  we  have  referred  to,  there  seems  no  authority 
for  holding  that  it  would  not  be  jus  tertii  in  both  cases.  (Duke  of 
Hamilton  v.  Macailum,  1724!,  M.  7824).  The  same  question  was 
discussed,  but  not  decided,  in  Somerville  v.  Smith,  1859,  22  D.  279; 
though  in  that  case  the  Lord  President's  opinion  seems  to  have  been 
in  favour  of  the  right  to  object.  He  declined  to  express  "any  judg- 
ment that  would  affirm  the  proposition  that  a  party  having  no  right 
at  all  in  himself,  and  not  having  a  right  from  any  other  person,  is 
entitled  to  fish  for  salmon  or  trout  to  the  prejudice  of  those  who  have 
a  right  there." 

A  proprietor  whose  lands  are  adjacent  to  a  river  or  to  the  sea  shore, 
though  himself  claiming  no  right  of  salmon  fishing,  is  entitled  to  sae 
for  the  removal  of  obstructions  on  his  property  made  by  the  grantee 
of  the  salmon  fishing  for  the  enjoyment  of  his  right;  and  the  title  to 
object  exists,  even  though  the  obstructions  or  other  interference  with 
the  salmon  be  upon  the  sea  shore,  which  is  open  to  the  public  for 
certain  uses.    Nicol  v.  Blaikie,  1859,  22  D.  335. 
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Application  for  interdict  is  competent  in  the  Sheriff  Court  if  the 
claim  of  the  respondent  is  merely  possessoiy.  In  the  case  of  Johnstone 
V.  Murray,  1862,  24  D.  709,  a  party  producing  a  title  to  lands 
adjacent  to  a  loch  and  the  fishings  therein,  and  alleging  exclusive 
possession  thereof,  was  found  entitled  to  interdict  in  the  Sheriff  Court, 
to  the  effect  of  obtaining  a  possessory  judgiuent,  as  against  a  party 
shewing  merely  a  right  to  the  lands  adjacent  to  the  loch. 

The  right  of  a  joint  proprietor  of  fishings  in  a  river  and  in  a  loch 
to  object  to  a  stranger  fishing,  without  the  concurrence  of  the  other 
proprietors,  belongs  to  another  flass  of  questions  into  which  we  have 
no  apace  to  enter  at  present.  C.  S. 


2%«  Law  of  Scotland  in  Relation  to  Wills  and  Succession;  including 
the  subjects  of  Intestate  Succession,  and  the  Construction  of  WUls, 
Entails,  and  Trust  Settlements,  By  John  M'Laren,  Esq., 
Advocata  In  Two  Volumes.  Edinburgh:  Bell  &  Bradfutb, 
12  Bank  Street.    1868. 

(First  Notice.) 

Most  Scotch  lawyers  are  already  able,  from  his  previous  works,  to 
form  some  idea  of  Mr  M'Laren's  ability  to  elucidate  large  and  intri- 
cate chapters  of  the  law,  of  his  clearness  of  exposition  and  arrange- 
ment, his  sound,  sensible,  firm  handling  of  difficult  questions,  his  care 
and  fullness  in  referring  to  and  digesting  authorities,  and  his  insight 
and  skill  in  extracting  the  meaning  of  decisions.  From  these  publica- 
tions, too,  it  was  evident  that  his  diligence  was  much  greater  than  the 
ordinaiy  diligence  of  law-book  writers.  The  work  before  us  must, 
however,  greatly  enhance  the  general  estimate  of  Mr  McLaren's  in- 
dustry, as  well  as  of  his  talent  and  acuteness  which  were  already  uni- 
versally recognised.  Here  are  two  closely  printed  volumes,  in  royal 
octavo,  containing,  with  the  index,  1,509  pages,  of  which  but  23  are 
occupied  with  statutes,  the  common  ''padding"  of  modem  law-books. 
The  index  of  cases  fills  40  pages,  in  double  columns,  and  shows  that 
about  5000  cases  are  referred  to — most  of  them  more  than  once,  many 
of  them  repeatedly.  The  number  of  cases  cited  in  Professor  Shank 
More's  edition  of  Stair,  which  is  a  perfect  mine  of  case  law,  includ- 
ing a  reference  to  almost  every  case  reported  in  Scotland  down  to 
about  1828,  and  which  covers  the  whole  field  of  Scotch  law,  is  con- 
siderably under  7000.  When  we  consider  the  way  in  which  his  cases 
are  used  by  Mr  McLaren,  as  supporting  and  illustrating  propositions 
generalized  by  himself,  and  not  as  mere  material  to  be  boiled  down  in 
the  easiest  and  quickest  way  into  a  series  of  rubrics,  we  shall  find 
reason  to  admire  stUl  more  both  his  ability  and  his  indefatigable 
diligence. 
L^  than  one-half  of  this  book  is  a  new  edition  of  the  work  ou 
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the  "  Law  of  Trusts/'  which  was  published  by  Mr  M'Laren  in  1863, 
and  is  now  out  of  print;  and  even  of  this  moiety  much  has  been 
re-written.  The  work,  as  now  re-cast  and  enlarged,  forms  a  new  and 
exhaustive  treatise  on  one  of  the  subjects  which  most  frequently 
engage  the  lawyer's  attention — ^the  distribution  of  men's  property 
after  their  death — ^whether  that  is  regulated  promsiane  hominis,  or 
provisione  leffis.  Lord  Stair  indeed  says,  "  Succession  to  defimcts  is 
the  most  important  title  in  law;  for  thereby  the  rights  of  all  persons 
do  necessarily  pass  once,  and  fi^uently  oftener,  in  every  generation; 
and  therefore  the  rule  and  course  of  succession  ought  to  be  accurately 
searched  out  and  followed/'  Succession,  if  we  may  judge  from  the 
space  it  fills  in  our  books,  is  now  a  still  more  important  title  in  our 
law  than  it  was  in  the  days  of  Lord  Stair.  Many  branches  of  it  are 
almost  new — the  law  of  testamentaiy  trusts,  for  example,  having 
grown  from  very  small  beginnings  (three  or  four  pages  borrowed  from 
the  Civil  Law  in  Stair,  and  150  pages  in  Morrison)  to  the  two 
goodly  volumes  of  our  author's  former  work,  now  superseded.  Mr 
McLaren,  therefore,  and  his  publishers,  have  both  been  fortunate  in  the 
choice  of  a  subject  He  has  the  glory  of  labouring  in  a  field  much  of 
which  is  to  the  institutional  writer  almost  virgin  soil;  they  have  the 
advantage  of  publishing  a  book  on  one  of  the  two  or  three  branches 
of  law  which  are  extensive  enough  to  secure  a  large  sale  in  Scotland. 
No  book  of  this  rank  has  been  published  since  the  death  of  Professor 
George  Joseph  Bell,  except  the  works  of  Mr  Fraser,  Mr  Dickson,  and 
Professor  Montgomerie  BelL  Each  of  these  has  its  own  field  and  its 
own  merits;  and  it  would  be  invidious,  even  if  it  were  possible,  to 
assign  to  them  any  particular  degrees  of  merit  as  compared  with  each 
other.  It  is  high  praise  to  Mr  M'Laren  that  his  treatise  is  not  inferior 
in  excellence  to  any  one  of  them. 

The  appearance  of  so  important  a  work  is  an  event  in  Scotch  legal 
history  which  the  journalist  cannot  pass  by  with  the  ordinary  words 
of  common-place  applause.  We  propose  therefore  to  give  some  account 
of  the  scope  and  contents  of  the  book,  particularly  of  those  portions  of 
it  which  are  now  first  given  to  the  world.  A  specimen  of  the  work, 
we  should  mention,  has  already  appeared  in  our  pages,  the  "  Notes  on 
Domicile,"  in  our  number  of  May  last,  forming  the  first  chapter. 
Like  Mr  Lewin  in  his  book  on  "  Trusts,"  Mr  M'lAren  begins  by  con- 
sidering by  what  system  of  law  the  succession  of  a  deceased  person  is 
regulated,  a  question  which  becomes  more  important  as  the  intercourse 
between  the  different  nations  of  the  earth  increases,  and  which  indeed 
is  logically  the  first  question  not  only  for  every  law  book  writer,  but 
also  in  every  case  which  comes  up  for  decision  in  the  Courta  Al- 
though, therefore,  the  full  exposition  of  this  subject  properly  belongs 
to  works  on  Private  International  Law,  it  cannot  be  thought  out  of 
place  that  a  book  on  succession  should  b^n  with  a  summary  of  the 
rules  relating  to  domicile.  The  second  chapter  considers  the  subject 
of  international  law  in  relation  to  wills  and  succession.  The  author, 
under  the  second  section  of  the  chapter,  "  Of  the  Validity  of  Wills  and 
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Testamentary  Dispositions/'  very  lucidly  states  the  result  of  decisions 
upon  the  rule  that  heritable  estate  in  -Scotland  cannot  be  transferred 
by  last  vnH.    Before  these  pages  are  in  the  hands  of  our  readers,  this 
doctrine  will  probably  be  swept  away  by  the  passing  of  Lord- Advocate 
Gordon's  excellent  Conveyancing  Bill,  but  it  is  interesting  to  see  how 
far  the  Court  has  already  gone  in  limitiug,  and  to  some  extent  abro- 
gating, this  old  feudal  rule.     The  case  of  Richmond's  Tra,  v.  Wint(m, 
25 th  Nov.,  1865,  3  Macph.  95,  forms,  as  Mr  M*Laren  says,  "the 
keystone  of  the  structure  by  which  the  Court  has  bridged  over  the 
obstacles  which  the  rales  of  conveyancing  interpose  to  the  reception 
of  foreign  wills  disposing  of  heritable  estate  in  Scotland;  and  it  would 
now  appear  that  such  a  will  is  effectual  as  a  settlement  of  heritable 
estate  wherever  there  is  a  subsisting  dispositive  settlement  of  the 
estate,  even  although  that  dispositive  settlement  should  not  bear  refer- 
ence to  purposes  to  be  afterwards  declared,  and  although  the  will 
should  not  bear  to  be  a  declaration  of  purposes,  or  to  be  f^dressed  to 
the  trustees  of  the  heritable  estate."    This  doctrine  of  course  applies 
to  a  will  without  a  dispositive  conveyance  executed  in  Scotland,  as  well 
as  to  one  executed  abroad.    Mr  M'Laren  very  clearly  states  the  prin- 
ciple of  the  judgment  in  a  passage  which  we  should  have  quoted  if 
impending  legiidation  did  not*  make  the  matter   of  less  practical 
importanca    As  to  the  authentication  of  deeds  disposing  of  immove- 
able property,  Mr  M'Laren  points  out  that  the  restrictive  operation  of 
the  lex  loci  rei  sitae  appears  to  be  confined  to  deeds  of  actual  convey- 
ance, an  obligation  to  convey  heritage  being  effectually  undertaken  by 
a  deed  framed  in  conformity  with  the  lex  loci  actna;  and  he  adds, 
**  On  this  principle  it  should  seem  that  a  mandate  or  power  of  attorney, 
executed  in  conformity  with  the  law  of  the  granter's  residence,  would 
be  a  good  authority  for  the  execution  of  a  regular  conveyance."    Mr 
M'Laren  refers  to  the  opinion  of  Professor  Menzies.     We  may  add 
the  confirmation  of  that  most  cautious  and  admirable  conveyancer,  the 
late  Professor  Montgomerie  Bell,  in  his  Lectures  (I.  85),  and  probably 
that  of  Lord  FuUerton  in  LeitKs  Tra.  v.  Leith,  6th  June,  1848, 10  D. 
1137,  1218. 

On  doubtful  points  of  private  international  law,  Mr  M'Laren  will 
generally  be  found  a  safe  and  intelligent  guide.  On  the  question 
whether  the  law  of  the  domicile,  or  the  law  of  the  place  of  execution  is 
to  prevail  in  the  interpretation  of  wills,  he  states  very  fairly  the 
absence  of  distinct  authority.  Lord  President  Inglis,  in  Purvis' 
Trustees  v.  Purvis'  Executors,  lays  down  a  very  general  rule  in 
favour  of  the  law  of  the  domicile  as  determining  "  the  true  meaning, 
and  construction,  and  effect "  of  any  will  of  moveables.  It  does  not 
appear  to  us,  however,  that  the  passage  in  question  excludes  the  appli- 
cation of  a  different  law  where  it  is  manifest,  by  his  using  its  technical 
language,  that  the  testator  had  such  a  law  in  view.  This  will  most 
frequently  happen  with  regard  to  the  place  of  execution,  when  that 
is  different  from  the  domicile  of  the  testator;  and  accordingly  our 
author  points  out  that  Lord  Lyndhnrst,  Lord  Monoreiff,  and  Lord 
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Jeffrey  have  been  more  cautious  in  their  language,  and  have  avoided 
giving  an  express  decision  on  the  point  Mr  M'Laren  himself  gives 
a  distinct  opinion  in  favour  of  the  law  of  the  place  of  execation  as 
the  rule  of  construction  in  the  case  of  wiUs  expressed  in  the  technical 
language  of  the  place  of  execution.    He  says: — 

"The  argument  in  aapport  of  the  ftpplicabtlity  of  the  law  of  the  domidle  maj  be 
that  stated : — The  lex  loci  aetut  is  of  authority  to  prescribe  the  mode  in  which  deeds 
of  that  country  ought  to  be  authenticated,  and  may  therefore  be  referred  to  for  tbe 
purpose  of  ascertaining  whether  a  settlement  is  or  is  not  duly  authenticated;  in  other 
words,  whether  tbe  deceased  died  testate  or  intestate,  so  far  as  the  instmment  in  qucsUon 
is  oonoemed.  But  as  regards  the  interpretation  of  the  deed,  a  different  principle  comes 
into  operation.  If  the  maker  of  the  settlement  had  happened  to  die  intestate,  his 
succession,  beyond  all  question,  must  have  been  duitributed  in  conformity  with  the 
regulations  of  the  country  of  his  domicile.  Any  testamentary  settlement  he  may  make 
is  in  truth  a  conventional  modification  of  the  legal  succession,  and  will  naturally  CsU 
to  be  construed  by  the  light  of  the  laws,  institutions,  and  forms  of  expression  peculiar 
to  that  nature  whose  prescribed  order  of  succession  it  is  tbe  purpose  of  the  testator  to 
alter.  By  some  such  train  of  reasoning  tbe  writeis  on  public  law  seem  to  have  arrived 
at  the  conclusion,  that  the  language  of  testamentary  settlements  onght  to  be  constroed 
by  the  lex  domicUiL  But  the  art  of  the  conveyancer  has  everywhere  set  bounds  to  the 
application  of  this  theory  of  interpretation :  for  in  the  majority  of  cases  settlements 
are  expressed  in  the  technical  law  languaj^e  of  the  territory  of  execution  without  the 
least  regard  to  the  country  of  the  testator's  domicile.  Even  if  it  were  otherwise  the 
country  of  the  testator's  domicile  might  be  changed  subsequently  to  the  execution  of 
the  wiU  without  any  corresponding  change  of  testamentary  intention.  It  seems, 
therefore,  more  agreeable  to  reason,  as  it  is  more  convenient  in  practice^  to  oonstnie 
testamentary  instruments,  where  construction  is  required,  by  the  light  of  tbe  law  of  ibs 
place  of  execution,  and  with  the  assistanooi  if  necessary,  of  persons  skiUed  in  the 
technical  law  language  of  the  country." 

The  truth  appears  to  be  that  the  question  of  interpretation,  in  the 
proper  sense,  is  not  a  question  of  international  law,  but  a  question 
of  fact,  and  that  the  thing  to  be  regarded  is  really  the  discovery  of 
the  intention  which  the  testator  desired  to  express  by  the  language 
which  he  has  used.  If  he  has  adopted  the  technical  language  of  a 
country  in  which  he  is  not  domiciled,  it  is  natural  to  infer  that  be 
intended  to  say  what  is  expressed  by  the  words  used,  as  construed 
by  the  law  of  that  country.  It  cannot,  therefore,  be  doubted  that 
Mr  M'Laren  is  right  in  his  conclusion.  It  must  be  admitted  that 
the  reception  of  this  principle  cannot  remove  every  difficulty,  for 
testamentary  writings  are  not  always  easy  of  construction,  even  where 
the  testator  can  only  have  had  in  view  the  language  of  a  single  countiy. 
It  should  be  observed  that  the  question  in  Purvis'  Trustees  v.  Purvis* 
Executors  was  as  to  the  authentication,  and  not  as  to  the  interpretation 
of  writing  executed  abroad  by  a  domiciled  Scotchman. 

We  have  only  to  add,  in  regard  to  this  chapter,  that  the  sections  on 
the  administration  of  the  succession,  including  the  executors'  title  to 
sue,  and  on  jurisdiction,  will  be  found  of  the  highest  practical  useful- 
ness to  the  Scottish  lawyer,  containing  a  full  survey  of  the  dedsioDS 
on  these  subjects. 

The  third  chapter  proceeds  to  deal  with  the  opening  of  the  succes* 
sion  in  intestate  succession,  in  regard  to  which  the  main  questions 
are  as  to  the  death  of  the  ancestor,  and  cases  of  indeterminate  sur- 
vivance.    In  r^;ard  to  the  latter,  an  opinion  is  stated  in  &vour  of 
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the  general  rule  now  establiahed  in  England,  that  proof  of  the  fact  of 
sarvivance  is  incumbent  on  the  party  making  the  allegation.  The 
elaborate  artificial  presumptions  of  the  civil  law  and  the  French  law 
are  discarded,  and  the  real  or  supposed  strength  of  parties  perishing 
by  a  common  calamity,  is  left  to  have  only  its  natural  weight  as  a 
circumstance  to  be  considered  by  a  jury,  but  insufficient  of  itself  to 
shift  the  burden  of  proof.  There  does  not  seem  to  be  any  Scottish 
case  on  the  subject.  Mr  M'Laren  refers  to  the  discussion  of  the 
subject  in  "  Best  on  Presumptions,"  published  in  1844,  a  work  now 
incorporated  in  the  ''  Treatise  on  the  Principles  of  Evidence,"  (see 
there  p.  522,  sq.) 

The  fourth  chapter  treats  with  perspicuity,  fullness,  and  methodical 
exactness,  of  the  order  of  legal  succession  in  heritage.  Mr  M*Laren 
throughout  his  book  prefers  the  dogmatic  or  positive  style  of  dealing 
with  his  subject.  He  states  what  is  settled  law,  and  rarely  goes  out  of 
his  way  to  raise  a  question  or  speculate  on  imaginary  cases.  Where  a 
question,  however,  has  been  left  unsolved,  and  seems  of  sufficient  im- 
portance, he  is  indeed  ready  to  aid  with  his  opinion,  and  the  reasons  on 
which  it  is  founded.  Thus,  in  the  second  section  of  this  chapter,  in  ex- 
plaining what  is  conquest,  he  points  out  that  such  questions  are  likely  to 
arise,  in  consequence  of  the  exercise  of  the  power  to  disentail,  or  of  the 
acquisition  of  an  entailed  estate  in  fee-simple  under  a  declarator.  He 
says : — 

"  Estate  acquired  in  fee-simple  under  the  statute  by  an  heir  substitate  of  entail,  would 
appear  to  be  heritage  in  his  person,  because  he  would  still  hold  under  the  entail,  the 
eflfect  of  the  entail  being  merely  to  evacuate  the  ulterior  destination.  Entailed  estate 
aimilarly  acquired  by  an  institute  who  was  not  heir  to  the  granter  alioquin  8ueees8uru$, 
would,  on  the  same  view,  be  conquest  in  bis  person.  But  it  is  at  least  of^en  to  question 
whether  estate  acquired  by  an  heir  substitute  in  fee-simple,  by  recording  an  instrument 
of  disentail  under  the  statute,  is  not  descendible  to  his  heir  of  conquest,  especially  in 
caaes  where  the  consent  of  other  heirs  is  requisite." 

In  the  latter  case,  even  if  the  entail  be  regarded  as  conquest,  would 
it  not  be  conquest  merely  to  the  extent  of  the  diflFerence  of  value 
between  the  original  and  the  acquired  interest  of  the  heir  in  posses" 
sion  ?  It  would  seem  to  be  so  in  calculating  a  provision  of  conquest 
in  a  marriage  contract.  (Ersk.  III.  8,  43;  JE,  Dunfermline  v,  E.  Cal- 
lander, M.  2941,  4078,  4080.)  In  the  same  connection  Mr  M*Laren 
disputes  the  soundness  of  the  doctrine  of  Erskine  (III.  8,  16)  and  Bell 
(Pr.  1672),  that  teinds  do  not  fall  under  conquest  He  shows  that  the 
authorities  referred  to  do  not  support  this  proposition. 

In  Chapter  Y.  Mr  M'Laren  deals  with  possession  on  apparency,  the 
service  and  entiy  of  heirs,  and  the  vesting  of  terce  and  courtesy.  He 
points  out  that  service  is  necessary  to  take  up  the  beneficial  interest  of 
an  ancestor  in  heritable  subjects  held  for  his  behoof  by  trustees, 
although  service  was  not  requisite  in  the  first  instance  to  vest  the  right 
of  the  original  beneficiary.  This,  which  is  apt  to  be  forgotten,  was  one 
of  the  points  decided  in  Buchanan  v.  Angus,  4  Macq.  374. 

The  sixth  chapter  is  occupied  vnth  the  order  of  succession  to  move- 
able estate,  and  includes  a  very  brief  exposition  of  the  Act  of  1855; 
the  seventh  treats  of  conventional  or  testamentary  exclusion  of  legal 
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claims;  and  the  eighth  of  collation  between  heir  and  execator,  and 
among  children  claiming  legitim*    The  ninth  chapter  is  a  foU  and 
very  clear  treatise  on  the  law  of  death-bed,  with  the  various  subtle 
questions  which  have  arisen  in  regard  to  it, — ^a  subject  which  cannot 
long  continue  to  engage  the  attention  of  Scotch  lawyers.    Almost  eveiy 
consideration  of  propriety  and  expediency  is  in  favour  of  the  suggestion 
lately  made  by  the  Society  of  Writers  to  the  Signet,  on  which  we  com- 
mented last  month,  that  this  presumption  of  incapacity  should  be 
abolished,  and  heirs  left  to  prove  incapacity,  undue  influence,  or  other 
invalidating  circumstances,  just  as  any  other  party  having  a  title  and 
interest  would  have  to  do.     The  practitioner  will  wish,  in  reading  the 
chapter  distinguishing  the  rights  of  the  heir  and  executor  (Chapter  X.), 
that  the  book  had  followed,  instead  of  preceding,  Mr  Gordon's  Titles  to 
Land  Act,  that  it  might  have  embraced  a  discussion  of  the  important 
change  in  this  respect  thereby  introduced.    This  chapter  deals  with  the 
doctrine  of  conversion  under  uncompleted  contracts,  and  the  rights  of 
heir  and  executors  in  regard  to  termly  payments  at  common  law  and 
under  the  Apportionment  Act  The  passage  on  this  celebrated  and  much 
discussed  statute  contains  the  most  intelligent  exposition  of  it  that 
has  been  given,  since  the  paper  by  our  most  eminent  living  institu- 
tional writer  which  appeared  in  the  first  number  of  this  Journal 
(January,  1857).    Mr  M'Laren  says,  in  concluding  (s.  407): — 

"  The  chief  diflScalties  in  the  application  of  the  Apportionment  Act  to  Scotland  haTa 
ariaen  from  the  arbitrary  diatinctionB  established  by  the  common  law  in  relation  to  the 
▼eetiog  of  rents  of  different  descriptionB  of  property.  The  decisions  of  the  Coort  of 
Session  in  the  two  cases  of  Campbell  ▼.  Campbdl  and  Blaikie  ▼,  Farquhar$oii  (decided 
at  the  same  time)  appear  to  proceed  upon  different  principles,  and  are  in  other  respects 
unsatisfactory.  The  case  of  Uamphdl  had  reference  to  the  rents  of  a  grass  farm  where 
the  proprietor  died  in  the  interval  between  Whitsunday  and  Martinmas,  and  where, 
therefore,  his  executors  were  entitled  at  common  law  to  the  rent  which  vested  at  Whit- 
sunday and  was  payable  at  Martinmas.  It  appears  to  us  that  this  was  the  rent  which 
feU  to  be  apportioned  under  the  statute,  because  it  was  the  rent  "  payable  or  oomiog 
due**  for  the  term  current  at  the  death  of  the  proprietor.  The  Court  howerer, 
conaideriog  that  the  object  of  the  statute  was  to  enlarge  the  rights  of  the  executors,  or 
younger  children  of  landed  proprietors,  found  them  entitled  to  the  whole  of  that  term's 
rent,  together  with  a  proportional  part  of  the  rent  due  at  the  ensuing  term  of 
Martinmas,  and  payable  six  months  thereafter.  In  the  case  of  Blaikie  ▼.  Farqukartw 
(11  D.  1496),  the  rents  were  postponed  for  half  a-year ;  and,  as  we  read  the  case,  the 
rent  which  was  held  to  be  subject  to  apportionment,  was  the  postponed  rent  applicable 
to  the  termly  period  during  the  currency  of  which  the  death  took  place.  This  dedsion 
appears  to  be  correct  in  principle.  In  Paul  ▼.  Arutruther  (2  Macph.  App.  Ca.  1,  aff.  1 
Macph.  14),  the  personal  representatlTe  of  a  deceased  heir  of  entail  was  held  boond  to 
allow  a  deduction  out  of  the  share  of  the  rents  accruing  to  him  under  the  Apportionment 
Act,  on  account  of  an  annuity,  payable  in  advance,  to  the  widow  of  the  heir  of  entaU 
represented,  and  commencing  at  the  date  of  his  death.*' 

A  separate  chapter  is  devoted  to  the  subject  of  the  competition 
between  heir  and  executor  in  questions  of  "  constructive  conversion," 
and  concludes  the  portion  of  the  work  which  relates  mainly  to 
intestate  succession. 

*  It  is  with  diffidence  that  we  charge  so  careful  a  writer  as  Mr  M'Laren  with  s^^ 
a  trivial  oversight.  But  having  had  occasion  to  refer  to  one  case  dted  in  three  different 
passages  (pp.  119  aod  120,  183  and  156)  in  these  chapters,  we  cannot  but  think  that  he 
has  omitted  to  notice  that  there  was  an  exprees  rennndation  by  Jean  Coduan  (Mrs 
Brown)  of  her  legitim ;  John$tw  v.  Cochran^  7  S.  226. 


The  ScoUJl  Reform  Act, — ^We  cannot  but  regard  it  as  an  insult 
that,  by  the  eighth  section  of  this  measure,  lawyers  should  be  deprived 
of  the  franchise  for  performing  their  professional  duty.    By  section 
eighth  no  elector  employed  within  six  months  for  reward  by  a  candi- 
date^ "  as  agent,  canvasser,  derk,  messenger,  or  in  other  like  employ- 
ment," shall  be  entitled  to  vote.    It  would,  no  doubt,  have  been  vain 
for  Scotch  lawyers  to  attempt  to  exclude  this  invidious  and  unneces- 
sary provision,  seeing  that  the  same  clause  stands  part  of  the  English 
Act  passed  last  year.    But  it  is  difficult  to  understand  why  English 
lawyers  allowed  the  clause  to  pass  without  some  more  strenuous 
opposition  than  they  appear  to  have  made.     It  may  be  that  they  did 
not  think  the  degraded  franchise  worth  contending  for,  and  perhaps 
knew  that,  by  the  employment  of  a  clerk  or  a  son,  the  enactment 
would  be  easily  evaded.    That,  it  is  well  known,  was  the  result  of  the 
similar  provision  which  was  formerly  in  force  in  England.     It  is 
absurd  to  suppose  that  any  candidate  will  adopt  this  form  of  bribery 
to  a  large  extent    The  prohibition  may  be  necessary  with  regard  to 
messengers  and  canvassers,  but  solicitors  are  too  few,  and  their 
employment  is  too  expensive^  to  be  resorted  to  merely  as  a  cover  for 
bribery.    The  22d  and  23d  sections  contain  the  improvements  in  the 
powers  and  constitution  of  the  Court  of  Eegistration**  Appeals,  which 
stood  in  the  Bill  introduced  for  Scotland  in  18G7,  and  to  which  we 
then  directed  attention;  antef  vol.  xL,  p.  321.    We  take  this  oppor- 
tunity of  mentioning  that  we  propose  to  give  in  our  next  number  a 
digest  of  the  Law  of  Parliamentary  Election  in  Scotland  as  altered 
by  this  statute,  forming  a  convenient  guide  to  the  practitioner  in 
Begistration  Court  Practice.     In  order  that  this  may  be  useful  in  the 
preparations  for  the  approaching  election,  the  next  No.  of  the  Journal 
will  be  published  as  early  as  possible  in  August,  probably  about  the 
15th. 

Scotch  Lawyers  in  the  New  Parliament — ^Although  we  belong,  as 
journalists,  to  no  political  party,  it  is  strictly  within  our  province,  as  a 
legal  periodical,  to  consider  how  the  profession  is  likely  to  be  repre- 
sented in  the  new  Parliament  It  is  to  be  regretted  that  our  distance 
from  Westminster,  and  a  natural  reluctance  to  hazard  the  loss  of  pro* 
fessional  gains,  prevents  us  as  a  body  from  being  more  largely  repre- 
sented in  the  Imperial  Parliament  Our  importance,  as  compared 
with  the  legal  profession  in  England,  is  thereby  much  smaller  than  it 
might  be.  It  is  much  easier  for  a  solicitor  to  leave  his  busiuess  in 
the  hands  of  partners  or  clerks,  than  for  counsel,  who  can  do  nothing 
by  deputy;  and  we  would  gladly  see  some  prominent  and  able  pro- 
vincial lawyers  aspiring  to  a  seat  in  Parliament  Half-a-dozen  men 
among  these  might  easily  be  named  who  would  do  honour  to  any 
constituency.  The  case  is  a  little  different  with  the  Parliament  House, 
which  IB  already  to  some  extent  represented.     It  is  much  to  be 
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regretted  that  the  opportunity  was  not  taken  to  remove  by  a  danse 
in  the  Reform  Act  the  disability  of  Scotch  Sheriffs  to  sit  in  Parlia- 
ment, which  is  imposed  by  sect  11  of  the  Heritable  Jarisdictions 
Act  It  cannot  be  expected  that  even  men  in  large  general  practice 
will  resign  their  Sheriffships  for  the  burdensome  dignity  of  a  seat  in 
the  House  of  Commons;  and  hence  not  only  the  profession,  bat 
the  country,  suffers  by  wanting  the  services  in  the  work  of  legisla- 
tion of  such  men  as  Mr  Clark,  Mr  Shand,  Mr  Fraser,  Mr  Mac- 
kenzie, Mr  Oifford,  and  others.  If  their  disqualification  is  to 
be  got  rid  of  in  no  other  way,  it  furnishes  a  new  argument  for 
the  suggested  abolition  of  the  office.  We  do  not  think,  how- 
ever, that  seniors,  and  even  members  of  the  junior  bar,  who  have 
attained  to  a  certain  position  in  business,  are  altogether  justified  in 
preferring  the  profits  of  the  Parliament  House  to  the  dignity  and  use- 
fulness of  a  seat  in  Parliament.  Not  to  speak  of  Scotch  business 
before  the  House  of  Lords,  the  Privy  Council,  and  Parliamentary  Com- 
mittees, Which  might  be  far  more  largely  than  it  is  in  the  hands  of 
Scotch  advocates,  there  is  much  reason  to  believe  that  the  official  ad- 
vancement, and  even  the  professional  position  of  many  lawyers,  would 
be  promoted  by  being  in  Parliament,  just  as  much  as  that  of  English 
lawyers  is  known  to  be.  It  may,  moreover,  be  the  duty  of  a  suc- 
cessful advocate  to  sacrifice  for  a  few  years  a  part  of  his  gains  for  the 
sake  of  the  services  he  is  able  to  render  to  the  public  and  to  his  pro- 
fession. "We  hope,  therefore,  that  before  the  election  turmoil  has  fairly 
begun,  some  more  lawyers  shall  have  issued  their  addresses.  Among  new 
candidates  for  the  suffrages  of  Scotch  constituencies,  we  observe  the 
name  of  Mr  Campbell  Swinton,  who  has  issued  an  address  to  the  electors 
of  the  Universities  of  Edinburgh  and  St  Andrews.  Mr  Campbell  Swin- 
ton is  not  one  of  the  class  of  lawyers  to  whom  we  have  referred,  being 
now  something  between  a  country  gentleman  and  an  ecclesiastic  of 
the  type  of  Hildebrand,  rather  than  the  lawyer.  But  he  was  so  long 
a  habitu^  of  the  Parliament  House,  and  a  legal  official,  that  he  wiU 
probably,  if  returned,  increase,  on  the  whole,  the  weight  of  the  profes- 
sion in  Parliament  Mr  Boyd  Kinnear,  though  a  member  of  the 
Scotch  bar.  and  author  of  a  very  good  Scotch  law  book,  is  more  of  an 
English  than  a  Scotch  lawyer.  He  will  probably,  however,  be  a  valu- 
able member  of  Parliament,  if  returned,  and  may  be  very  useful  in 
specially  Scot-ch  legislation.  Since  these  paragraphs  were  in  type, 
Mr  Roger  Montgomerie,  one  of  the  Advocates  Depute  under  the 
present  Government,  has  been  announced  as  a  candidate  for  North 
Ayrshire.  Mr  Montgomerie  has  not  had  a  large  business,  but  he  is 
favourably  known  in  the  Parliament  House;  he  has  proved  himself  a 
good  Crown  counsel ;  and  the  good  sense,  coolness,  and  pluck  which  he 
possesses,  are  valuable  qualities  in  a  Member  of  Parliament  He  has 
set  a  good  example  to  the  younger  members  of  the  profession  in 
thus  coming  forward  to  contest  his  native  county. 

Assuming  that  Mr  Young,  who  gave  much  time  during  last  session 
to  his  Parliamentary  duties^  will  not  be  disturbed  in  his  seat  for 
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the  Wigtown  burghs,  the  chief  interest  for  lawyers  centres  in  the 
contest  between  Lord  Advocate  Gordon  and  Dean  of  Facnlty  Mon- 
creiff  for  the  representation  of  Glasgow  and  Aberdeen  Universities. 
It  is  a  contest  much  to  be  regretted,  for  both  are  good  men,  and  all 
lawyers  will  admit  that  both  ought  to  be  in  Parliament.  We  can 
only  wish  that  the  one  who  is  beaten  may  find  a  seat  for  some  other 
constituency. 

We  should  fail  to  represent  the  feelings  of  the  profession  were  we 
to  shrink  from  condemning  the  conduct  of  the  electors  of  Edinburgh, 
which  has  led  to  the  retirement  of  so  eminent  a  man  as  Mr  Moncreiff 
from  the  representation  of  that  city.     It  is  true  that  some  of  the 
blame  must  rest  on  imprudent  supporters,  and  an  unorganized  and 
utterly  incompetent  committee.    But,  apart  from  this  question  of 
management,  and  apart  from  miserable  sectarian  squabbles  with  which 
we  have  no  wish  to  meddle,  jealousy  of  lawyers  has  much  to  do  with  the 
virtual  expulsion  of  Mr  MoncreifT.    The  mercantile  class,  and  the  dis- 
senting clergy  of  Edinburgh,  quarrel  with  their  own  bread  and  butter. 
Nothing  seems  more  natural  than  that  a  city  which  depends  on  the 
legal  profession  for  much  of  its  prosperity  and  for  its  distinctive 
character,  should  return  as  its  membet  at  least  one  lawyer  of  high 
standing.     But  if  the  citizens  of  Edinburgh  are  tired  of  the  law 
courts  and  the  lawyers  who,  for  160  years,  have  been  almost  the 
sole  remaining  token  of  metropolitan  rank,  there  are  other  cities  in 
Scotland  not  only  willing,  but  eager  to  receive  the  Court  of  Session, 
and  to  give  its  judges  and  bar  an  honourable  welcome  and  a  home. 
It  may  be  true  that  mercantile  interests  have  been  increasing  in 
importance  in  Edinburgh,  and  no  one  grudges  such  interests  their  fair 
share  of  influence  and  consideration ;  but  lawyers,  if  they  are  in  future 
to  be  disqualified  by  their  profession  for  such  public  honours  as  the 
people  of  Edinburgh  have  to  bestow,  will  soon  cease  to  oppose 
that  migration  of  the  Court  to  Glasgow  which  has  hitherto  been 
regarded  as  a  mere  crotchet  of  the  wise  men  of  the  West    There  would 
certainly  be  a  public  advantage  in  having  the  Supreme  Court  of  the 
kingdom  in  its  largest  commercial  town.    Glasgow,  by  its  situation, 
is  more  accessible  to  the  greatest  portion  of  Scotland  than  Edinburgh, 
and  there  can  be  no  doubt  that  the  business  now  done  in  a  rapid  and 
not  always  perfect  way  in  Sheriff  Courts,  would  flow  in  a  constant 
and  bountiful  stream  into  the  Court  of  Session,  if  that  Court  were 
efficiently  reformed,  and  transferred  to  Glasgow.     We  are  seriously 
and  strongly  of  opinion  that  this  matter  deserves  deliberate  and 
careful  consideration,  and  we  have  no  doubt  that  it  will  be  brought 
prominently  before  the  impending  Royal  Commission. 

It  is  impossible  to  quit  this  subject  without  lamenting  the  loss 
which  the  country  and  the  profession  will  sustain  by  the  retirement  of 
Mr  Dunlop  from  Parliament  Although  for  some  years  his  activity 
has  been  somewhat  relaxed,  it  will  be  long  before  Scotland  forgets  his 
lar^  and  liberal  views  of  law  reform,  and  the  ample  knowledge  and 
Tmtiring  industry  which  he  brought  to  bear  both  on  the  valuable 
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measures  which  he  himself  introduced,  and  on  the  criticism  and 
improvement  of  those  of  others.      We  fear  that  there  is  no  one 
ready  to  fill  his  place,  as  a  lawyer  of  practical  mind,  and  of  abundant 
knowledge,  yet  emancipated  by  circumstances,  as  well  as  by  natoial 
independence  of  character,  from  those  prejudices  and  prepossessions 
which  sometimes  diminish  the  usefulness  of  Parliament  House  lawyers. 
Damages  for  Injury  done  by  Rahbits, — The  Court  of  Common 
Pleas  decided,  on  June  1,  a  case  {Gatacre  v.  Woohich)  stated  from 
the  County  Court  of  Shropshire,  upon  a  view  of  the  subject  similar  to, 
but  not  altogether  identical  with,  that  taken  by  the  First  Division  in 
the  recent  cases  of  Morton  v.  Oraham,  Nov.  30, 1867,  6  Macph.  71 ; 
Syme  v.  Earl  of  Moray,  tried  in  Spring  before  LordBarcaple,  and  not 
reported,  and  othera    The  circumstances  of  the  English  case,  which 
has  not  yet  been  reported,  are  thus  stated  and  commented  on  in  the 
Law  Times  of  June  6: — 

*'  The  plaintiff  wu  a  tenant  of  the  defendant,  holding  under  a  leaae^  by  which  the 
leeeee  was  prohibited  from  killing  game  and  rabbits.  Near  the  fann  waa  a  wood  in 
which  rabbits  were  preserTed,  and  whence  they  wandered  and  damaged  the  noighboiiiing 
crops.  For  the  injury  so  done  to  the  pluntiff  he  brought  an  action  in  the  County  Court 
and  recovered  damages ;  but  the  question  of  his  right  to  damages  for  such  an  injury  was 
reserved  for  the  opinion  of  the  Superior  Court  The  court  unanimously  held  that  such 
an  action  would  not  lie.  There  was  no  responsibility  in  Uw  or  in  reasoii  for  animah 
faros  naturO!,  over  whose  doings  the  defendant  could  have  no  control.  If  such  an  action 
were  allowed,  what  would  be  its  limit!  The  proprietor  of  a  coppice  would  be  liable  for 
the  oocks  and  hens  stolen  by  a  fox  that  harboured  there;  damages  might  bo  rsoorered 
from  a  man  who  would  not  puU  out  the  blaokbird^s  nests  in  his  plantations,  because  the 
young  birds  ate  his  neighbour's  fruit.  At  the  first  blush,  nothing  seems  more  fjur  than 
that  a  man,  if  he  cultivate  noxious  animals,  should  pay  for  the  &mage  they  do.  Bot 
the  worth  of  a  principle  is  tested  by  applying  it  to  a  variety  of  droumstances,  and  the 
reduOio  ad  abtvrdum.  is  really  an  ezo^lent  test.  Thus  tried,  the  liability  of  a  man  for 
his  rabbits  is  found  to  rest  on  no  better  ground  than  liability  for  rats,  foxes,  and 
blackbirds.  It  may  be  said  that  here  is  a  wrong  without  a  remedy.  Bat  the  remedy 
is  for  the  person  damaged  by  the  rabbits  to  kill  them  when  they  are  upon  his  land  doing 
damage,  as  he  has  a  right  to  do.  In  the  present  instance  the  plaintiff  had  deprived 
himself  of  that  remedy  by  a  voluntary  covenant  in  the  lease  not  to  kiU  them,  so  that 
be  suffered  no  real  wrong  after  alL" 

In  Morton  v.  Graham  there  was  a  very  stringent  clause  in  the 
lease,  reserving  all  game,  rabbits,  and  other  wild  animals,  with  exclu- 
sive liberty,  to  the  landlord,  of  hunting,  shooting,  etc,  "without  being 
liable  to  compensate  the  tenant  in  respect  of  the  reservation  and 
liberty  herein  expressed."  There  was  also  a  power  to  plant,  upon 
which,  as  necessarily  presuming  a  prospective  increase  of  game  and 
rabbits,  the  Court  (except  Lord  Deas)  surely  laid  too  much  stress; 
and  there  was  a  separate  game  lease  to  another  tenant  In  these  cir- 
cumstances the  Court  of  Session  held  that  it  was  plainly  contemplated 
in  the  conception  of  the  contract  of  lease  "  that  the  agricultural  tenant 
should  suffer  damage,  but  for  that  he  was  to  have  no  claim.  Still," 
said  the  Lord  President,  "  I  can  imagine  a  case  of  such  extravagant 
and  unscrupulous  use  of  means  to  increase  the  game,  as  would  amoant 
to  a  fraud  on  the  agricultural  tenant,  and  open  to  him  such  a  remedy 
as  he  here  seeks,"  viz.,  an  action  of  damages.  Lord  Ardmillan  laid 
down  the  general  law  in  Morton  v.  Graham  in  terms  which  cannot 
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be  s<aid  to  be  illiberal  as  regards  the  tenant.  "The  tenant  of  a  farm 
is  in  the  general  case  entitled  to  be  protected  against  injury  to  his 
crops  by  rabbits;  and  if  the  landlord  does  not  keep  them  down,  he 
may  kill  them  himself.  .  .  .  The  right  of  the  tenant  to  be  pro- 
tected from  injury  done  to  his  crops  by  rabbits  is  a  higher  right  than 
the  right  of  the  landlord  to  keep  rabbits,  whether  for  sport  or  profit." 
Both  in  the  English  and  the  Scotch  case  the  tenant  was  held  by  the 
stipulations  of  the  lease  to  have  shut  himself  out  of  every  remedy,  un- 
less, as  the  Scotch  Court  held,  he  could  prove  an  undue  or  (as  the 
Lord  President  put  it)  a  fraudulent  increase  of  the  rabbits  beyond  the 
stock  reasonably  contemplated  at  the  beginning  of  the  lease.  No  such 
reservation  appears  to  have  been  made  by  the  English  Judges,  who 
regarded  the  covenant  not  to  kill  as  an  absolute  bar  to  his  having  any 
remedy.  This,  it  must  be  observed,  is  much  stronger  in  favour  of  the 
landlord  than  the  judgment  of  the  Court  of  Session,  for  in  Gatacre's 
lease  it  does  not  appear  that  there  was  any  express  exclusion  of  the 
landlord's  liability  in  damages.  Another  principle  appears  to  have 
entered  into  the  English  judgments  as  they  are  reported  in  the  Times 
(June  2),  especially  that  of  Willes,  J.,  viz.,  that  rabbits  being  ferc^ 
naturw,  the  landlord  was  not  liable  for  what  they  did  when  beyond 
his  control;  and  though  the  reference  of  the  learned  Judge  to  the  civil 
law  was  not,  as  reported  in  the  Times,  very  intelligible,  this  doctrine 
(which  has  apparently  been  applied  in  other  cases  in  English  law) 
would  seem  to  be  the  same  as  that  of  Ulpian  (Dig.  IX.  1,1,^'  quad- 
rupes  pauperiem^ecisse  dicatiir).  "  In  bestiis  autem  propter  natu- 
ralem  feritatem  haec  actio  locum  non  habet;  et  ideo  si  ursus  fugit, 
et  sic  nocuit,  non  potest  quondam  dominus  conveniri,  quia  desinit 
dominus  esse  ubi  fera  evasit."    So  in  the  Institutes,  IV.  9  pr. 

Laws  for  the  Prevention  of  Justice. — The  case  of  Graham  v. 
Graham,  May  26,  in  the  First  Division,  shows  very  strikingly  how 
technical  rules  sometimes  merit  to  be  placed  nnder  this  category, 
and  how  necessary  it  is  that  a  strong  measure  should  be  passed  for 
the  reform  of  process  in  the  Court  of  Session.  In  that  case  A,  a  claimant 
in  a  competition,  claimed  one-fifth  of  the  fund  in  medio.  In  conse- 
quence of  the  claim  of  another  party  having  been  negatived,  A  came 
to  see  that  he  was  truly  entitled  to  one-fourth,  and  this  appears  to 
have  been  admitted.  A  asked  the  Court  to  open  up  the  record, 
that  he  might  amend  his  claim,  but  the  Court  refused  to  allow  this, 
holding  virtually  that,  taving  pleaded  wrongly,  and  allowed  the  Lord 
Ordinary  to  give  judgment  on  the  footing  that  he  was  only  asking  a 
fifth,  he  was  foreclosed  from  insisting  on  a  diflerent  construction  of 
the  deed.  The  judgment  may  be  right  according  to  the  precedent, 
but  it  surely  indicates  a  most  unhealthy  state  of  the  Jaw. 

The  Meeting  oftiie  Court  far  the  Winter  Session  will  take  place,  it 
is  now  certain,  on  the  15th  of  October,  in  accordance  with  the  new 
Act  of  Parliament.  The  Court  had  extended  the  Session  of  the  Inner 
House  to  1st  November,  but  of  course  this  arrangement  is  now  su- 
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perseded.    As  Acts  of  Sederunt  are  liot  passed  in  vacation,  a  corres- 
ponding extension  to  1st  October  cannot  be  expected. 

Calls  to  the  Bar. — The  following  gentlemen  have  during  the 
last  month  been  admitted  members  of  the  Faculty  of  Advocates: — 
Mr  John  Kirkpatrick,  M. A,  Cantab. ;  Mr  A  J.  Young,  M. A,  Edin- 
burgh; Mr  W.  M.  Milroy,  M.A.,  Edinburgh;  and  Mr  E.  Erskine 
Harper,  Leith,  and  of  the  Middle  Temple. 

Appointment — Mr  Thomas  S.  Paton,  advocate  (1845),  has  been 
appointed  Judo;e  and  Magistrate  at  Port  Victoria,  of  the  Seychelles 
Islands.  Mr  Paton  is  the  Editor  of  five  out  of  the  six  volumes  of 
Appeal  Cases  known  as  Craigie,  Stewart,  and  Paton 'a  Appeals,  as  well 
as  of  several  smaller  works. 

Vacation  Arrangements. 

Box  Days  in  Vacation, — Thursday,  August  27,  and  Thursday,  October  8. 

Bill-Chamber  Rotation  of  Judges — Autumn  Vacation^  1868; — 

Monday,  20th  July,  to  Saturday,  25th  July^   ...  Lord  Benholhx« 

^fonday,  27th  July,  to  Saturday,  8th  August,          .  -  "  Kinloch. 

Monday,  lOth  August,  to  Saturday,  22d  August,     -  .  '^  Ormidale. 

Monday,  24th  August,  to  Saturday,  5th  September,  -  "  Barcaple. 

Monday,  7th  September,  to  Saturday,  19th  September,  -  '^  Mure. 

Monday,  2l8t  September,  to  Saturday,  3d  October,  -  ^^  Benhouie« 

•Monday,  5th  October,  to  Saturday,  17th  October,  -  "  Kinloch. 

Monday,  19th  October,  to  Saturday,  31st  October,  -  "  Ormidalk. 

Monday,  2d  November,  to  Meeting  of  Court,          .  .  ^^  Barcaple. 

Bizj.*Chahbse,  17th  Jiily»  1868. 

Autumn  Circuits,  1868. 

NORTH — Lords  Justice  Clerk  and  Deas: — Dundee,  Tuesday,  15tb  Sept; 
Perth,  Thursday,  17th  Sept.;  Aberdeen,  Wednesday,  23d  Sept.;  Inverness, 
Friday,  25th  Sept. 
James  Adam,  Esq.,  Advocate-Depute;  Robert  L.  Stuart,  Clerk, 

SOUTH— Lords  Cowan  and  Jerviswoode. — Dumfries,  Tuesday,  15th  Sept; 

Jedburgh,  Friday,  18th  Sept.;  Ayr,  Tuesday,  22d  Sept. 
Roger  Montgomrrie,  Esq.,  Advocate- Depute;  Wh.  Hamilton  Bell,  CUri. 

WEST— Lords  Ardmillan  and  Neaves.— 5)r*r/t«(7,  Thursday,  lOfch  Sept.; 
Inveraray,  Thursday,  17th  Sept.;  Glasgow,  Monday,  21st  Sept.,  at  Twelve 
o^clock  noon. 
Robert  Lee,  Esq.,  Advocate- Depute;  Aeneas  Macbean,  Clerk. 

OUtuary. — Chables  Neaves,  Esq.,  died  at  Edinburgh,  14th  July, 
in  bis  91st  year.  Mr  Neaves  was  for  many  years  the  private  clerk  of 
the  late  Lord  Justice  General  Boyle.  Through  his  interest  he  was 
appointed  one  of  the  Circuit  Clerks  of  Justiciary,  and  in  1832  suc- 
ceeded Mr  J.  Anderson  as  Depute-Clerk  of  Justiciary,  which  office  be 
held  till  the  retirement  of  Patrick  Boyle,  Esq.,  of  Shewalton,  from  the 
Principal  Clerkship,  in  1856.  Mr  Neaves  was  then  appointed  Princi- 
pal Clerk  of  Justiciary,  and  held  the  office  till  last  year,  when  be  was 
succeeded  by  Mr  A.  Forbes  Irvine,  of  Drum,  Advocate. 

James  Ballantine,  •  Esq.,  of  Castlehill,  Ayrshire.  Bom  1798; 
called  to  the  bar  1819;  died  11th  July,  1868,  aged  69.  In  concert 
with  Mr  Patrick  Shaw,  now  Sheriflf  of  Chancery,  he  organised  the 

«  y.S— The  Court  wUl  meet  usdsr  the  New  Act  on  Thnndsy,  Oct  16. 
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"  Beports  of  Decisions  in  the  Court  of  Session/'  called  "  Shaw  &  Bal- 

lantine's,"  which  afterwards  became  "  Shaw  &  Dunlop's/'    In  1835  he 

sneceeded  to  the  estate  of  Castlehill,  in  the  vicinity  of  Ayr.     The 

founding  of  the  Ayrshire  Agricultural  Association  was  chiefly  due  to 

the  late  Sir  Charles  Dalrymple  Fergusson,  of  Eilkerran,  and  Mr 

Ballantine.     Mr  Ballantine  rendered  active  and  efficient  service  in 

county  business  till  about  twenty  years  ago,  when  he  was  prostrated 

by  illness,  which  for  that  period  has  confined  him  almost  within  the 

boundaries  of  his  estate.     The  first  notice  of  the  family  is  that  of 

Richard  Bannatyne  (as  the  name  was  then  spelled),  Provost  of  Ayr, 

1535.    John  Ballantine,  one  of  the  original  partners  of  Hunter  &  Co., 

bankers  at  Ayr  (since  merged  into  the  Union  Bank  of  Scotland),  and 

one  of  the  earliest  patrons  of  Bums,  was  of  the  Castlehill  family.    He 

died  in  1812, 


THE  ENTAIL  AMENDMENT  BILL. 

Amoho  the  several  important  Scotch  bills  at  present  before  Parliament  there 
is  one  by  which  it  is  proposed  to  amend  the  law  of  entail.    I  observe  it  is  con- 
templated to  confer  on  heirs-apparent  under  entail  powers  to  grant  family 
provisions,  and  to  confer  on  heirs  in  possession,  under  entails  dated  subsequent 
to  the  Rutherfurd  Act  of  1848,  the  same  powers  with  respect  to  granting  family 
provisions,  and  to  charging  the  estate  with  the  expense  of  improvements,  aa 
are  competent  to  heirs  in  possession,  under  entails  dated  prior  to  that  statute. 
Bat  there  is  another  grievance  which  seriously  affects  heirs  under  subsequent 
entails.    By  sec.  1  of  the  Rutherfurd  Act,  any  heir  of  entail  in  possession  under 
an  entail  dated  on  or  after  1st  August,  1848,  and  of  full  age,  may  disentail  the 
estate  if  he  be  born  after  the  date  of  the  entail ;  and  if  born  prior  to  the  date  of 
the  entail  he  may  disentail,  with  consent  of  the  heir-apparent,  provided  the  latter 
be  twenty-five  years  of  age,  of  full  capacity,  and  born  after  the  date  of  the  entail. 
By  section  2  of  the  same  statute,  any  heir  of  entail  in  possession  under  an  entail 
dated  prior  to  1st  August,  1848,  and  of  full  age,  may  disentail  the  estate  if  he  be 
born  siter  that  date;  and  if  born  of  a  prior  date,  he  may  disentail,  with  consent 
of  the  heir-apparent,  provided  the  latter  be  twenty-five  years  of  age,  of  full 
capacity,  and  bom  after  said  date.    And  by  sec.  3  of  the  statute  any  heir  of 
entail,  in  possession  under  an  entail  dated  prior  to  1st  August,  1848,  and  of  full 
age,  may  disentail  the  estate  with  consent  of  at  most  the  three  next  heirs, 
provided  only  that  the  heir-apparent  be  twenty-five  years  of  age  and  of  full 
capacity,  and  it  not  being  necessary  that  even  he  should  be  bom  after  said  date; 
but  there  is  no  corresponding  enactment  in  regard  to  entails  dated  sudsequent 
to  Ist  August,  1848.    And  so,  in  the  latter  case,  where  both  the  heir  in  posses- 
Bon  and  the  heir-apparent  are  born  before  the  date  of  the  entail,  there  can  be 
no  disentail  during  their  joint  lives,  nor,  indeed,  till  there  be  an  heir  in  posses- 
sion twenty-one  years  of  age,  or  an  heir-apparent  twenty-five  years  of  age  bom 
after  the  oate  of  the  entcul.    It  will  be  observed  that  sees.  1  and  2,  standing 
alone,  place  the  two  classes  of  entails  upon  a  somewhat  similar  footing  with 
regard  to  disentail.    Sec.  2  effects  precisely  what  would  have  been  effected  if 
the  Legislature  had  annulled  all  the  prior  entails  as  at  1st  August,  1848,  and 
re-entailed  each  estate  upon  the  heirs  under  the  old  entail,  leaving  their  powers 
to  disentail  to  stand  upon  sec.  1.    Therefore,  in  so  far  as  regards  heirs  in 
possession  and  heirs-apparent,  both  classes  of  entails  are  bv  these  sections  upon 
an  equal  footing  aa  to  the  power  to  disentail.    But  it  is  oDvious  that  by  sec.  2 
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the  Legislature  dealt  a  severe  blow  to  the  contingent  interests  of  the  more 
jiMMoto  heirs  under  prior  entails,  who  in  many  cases  were  naturally  looking 
forward  to  their  acquisition  of  the  entailed  estate;  while  the  same  cannot  be 
8;ii<l  in  tho  case  of  future  entails,  because  no  one  is  entitled  to  trust  to  an 
exiM^cUuicy  which  others  have  the  jx>wer  to  defeat.  The  Legialatore  evidently 
in  a  great  measure  proceeded  on  the  principle  that  while  a  proprietor  has  right 
to  subject  a  person  in  existence,  and  whoso  character  and  habits  are  known  to 
him,  to  tho  fetters  of  an  entail,  he  has  no  right  so  to  subject  a  future  generation. 
While  it  may  be  doubted  whether  the  Legislature  has  not,  by  sec.  2,  gone  too 
far  against  the  interests  of  the  more  remote  heirs  under  prior  entails,  it  has  by 
sec.  3  afforded  facilities  for  disentail  under  these  entails  much  greater  than 
those  which  exist  in  regard  to  future  entails.  Now,  I  submit  that  there  is  no 
good  reason  for  the  distinction,  and  that  if  any  distinction  should  have  been 
made,  it  ought  to  have  been  in  favour  of  heirs  under  future  entails.  It  may  be 
said  that  if  the  powers  conferred  by  sec.  3  applied  to  future  entails,  an  entail 
would  no  sooner  be  made  than  it  would  be  put  an  end  to;  and,  indeed,  this 
might  be  so  if  the  heir  in  possession  were  of  age  and  the  heir-apparent  twen^- 
five.  But  on  what  principle  were  the  greater  facilities  for  disentail  conferred 
upon  all  the  spendthrift  heirs  of  entail  under  prior  entails,  and  so  little  rc^gard 
had  to  the  interests  of  more  remote  heir3?  I  apprehend  the  truth  is,  the 
Legislature,  by  sec.  3,  went  too  far  in  tho  case  of  prior  entails,  and  would  have 
acted  more  equitably  and  consistently  if  it  had  given  both  sets  of  heirs,  if  of  full 
age,  power  to  disentail,  with  consent  of  the  three  next  heirs,  provided  the  heir- 
apparent  and  the  heir  next  to  him  were  twenty-five  years  of  age,  and  of  full 
capacity,  and  either  of  them  bom  after  Ist  August,  1848,  in  the  case  of  prior 
entails,  and  after  the  date  of  the  entail  in  the  case  of  future  entails.  There 
have  been  so  many  disentails  under  prior  entails,  that  any  alteration  in  the  law 
in  this  respect  may  with  propriety  be  confined  to  the  subsequent  entails.  It 
will  be  observed  that  the  alteration  suggested  would  tend  to  a  more  equitable  dis- 
tribution of  the  estate,  and  would  leave  sec,  1  unrepealed.  The  present  bill  recog- 
nises an  inconsistency  in  putting  heirs  in  possession  under  future  entadls  in  a 
position  more  unfavourable  than  those  under  prior  entails;  and  I  txust  the  Lord 
Advocate  will  endeavour  to  put  the  former  upon  a  proper  footing  with  respect 
to  disentail.  Indeed,  there  are  so  many  entaU  statutes,  that  the  time  seems  to 
have  arrived  for  a  consolidative  and  amending  statute;  and  the  introduction  of 
a  bill  with  a  view  to  such  a  statute  would  no  doubt  lead  to  a  great  improvement 
upon  the  existing  principles  of  entail  law,  as  well  as  upon  the  complicated 
muchincry  in  entail  procedings. — I  am,  &c.,  A  Law  RsFORHEfi. 
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FIRST  DIVISION. 

Tennent  v.  Tennent's  Tbustees. — May  22. 

PartnerMp — Undue  Influence — Fraud--^ Inadequate  consideration-^ 
Seduction. — Qilbert  Rainy  Tennent  insists  in  this  action  against  the  tnu^ 
tees  of  the  late  Hugh  Tennent,  of  Wellpark  Brewery,  his  father,  and  the 
trustees  of  Charles  Tennent,  his  brother,  for  the  purpose  of  setting  aside  a 
deed  of  agreement,  dated  11th  Jan.,  1858,  which,  he  alleges,  was  fraada* 
lently  impetrated  from  him  by  his  father  and  brother  for  a  grossly  inade- 
quate consideration,  and  by  undue  influence  exercised  by  them  over  him 
when  under  pecuniary  embarrassments.  The  admitted  facts  are,  that  in 
1850  Hugh  Tennent,  sole  partner  of  the  extensive  brewery  business  of  J« 
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&  R  Tennent,  conveyed  that  concern  to  his  two  sons  (pursuer  and  Charles), 
at  the  price  of  X2 14,000;  four-sixths  was  to  be  repaid  to  Hugh  out  of  the 
profits,  by  instalments,  and  the  remaining  two-sixths,  or  upwards  of 
j£35,000  each,  to  belong  to  pursuer  and  Charles  on  their  assigning  their 
legitim  to  their  father,  which  was  done.  About  the  end  of  1857  pursuer 
became  embarrassed  in  consequence  of  speculations,  and  he  laid  a  state  of 
his  afi^rs  before  his  father  and  brother,  showing  his  uncovered  liabilities 
to  amount  to  between  £8000  and  £9000,  and  he  alleges  that  they,  taking 
advantage  of  his  embarrassed  circumstances,  impetrated  from  him  the  deed 
of  1858,  under  which  he  has  been  turned  out  of  the  Brewery  business. 

The  L.  O.  (Barcaple)  assoilzied  the  defr&     The  pursuer  reclaimed. 

Lord  Curriehill — ^The  decision  depends  upon  two  questions — 1,  Whether 
the  pursuer  was  displaced  from  his  position  as  a  partner  by  the  deed  of 
1858  ?  2,  Whether,  assuming  that  he  ceased  to  be  a  partner,  he  was  re- 
placed? His  Lordship  pointed  out  the  terms  of  the  deed  of  1858,  which 
stipulated  that  pursuer  should  go  out  of  the  business;  that  Hugh  Tennent 
should  pay  his  debts;  that  if  these  debts  were  liquidated  within  two  years, 
Hugh  Tennent  should  have  power  to  repone  pursuer;  and  that,  failing  his 
being  so  reponed,  Charles  should  pay  him  £35,000,  under  deduction  of  the 
debts;  and  that  Charles  should  then  succeed  to  the  whole  business.  Pur- 
suer says  (1)  that  this  contriict  was  ah  initio  null,  in  respect  it  was  granted 
for  a  grossly  inadequate  consideration;  that  it  was  impetrated  from  him  by 
undue  influence  of  parties  standing  in  a  confidential  relation  to  him;  that 
they  acted  fraudulently;  and  that  he  was  under  the  influence  of  mental 
depression.  He  maintained  that  the  combination  of  these  things  is  a  suffi- 
cient ground  for  annulling  the  contract.  Pursuer  quoted  a  long  list  of 
authorities,  but  had  not  established  that  he  was  in  a  state  of  mental 
depression,  or  that  the  deed  was  impetrated  from  him.  or  that  the  considera- 
tion was  grossly  inadequate.  In  regard  to  undue  influence,  he  was  an 
intelligent  man  of  business,  and  could  not  get  rid  of  an  onerous  contract 
by  pleading  that  it  was  impetrated  from  him  by  undue  influence.  Ho 
thoroughly  understood  the  true  meaning  and  effect  of  the  contract,  and 
particularly  that  the  stipulation  as  to  being  reponed  did  not  confer  upon 
him  an  unconditional  right  to  be  reponed,  but  left  that  entirely  to  the 
discretion  of  his  father. 

Lord  Deas  concurred. 

Lord  Ardmillan — Before  1858  pursuer  was  an  equal  partner  in  the 
concern,  and  while  under  the  immediate  pressure  of  pecuniary  difficulties, 
appears  to  have  surrendered  his  whole  interest  as  a  partner  and  as  a  son, 
in  return  for  the  payment  of  his  debts,  amounting  to  under  £11,000,  and 
for  the  payment  to  him  by  Charles  of  the  dificrence  between  that  sum  of 
debts  paid  and  £35,000.  A  power  of  reponing  is  reserved.  The  grounds 
of  reduction  may  be  thus  stated: — tst,  Qrcat  inadequacy  of  consideration, 
and,  consequently,  great  lesion;  2d,  Undue  influence  arising  from  the  rela- 
tion of  parties  to  each  other,  in  combination  with  great  inadequacy  of  con- 
sideration and  great  lesion;  and  3d,  A  fraudulent  scheme  prosecuted  by 
^^  representation  and  undue  influence,  whereby  the  pursuer  was  induced 
to  sacrifice  rights  and  interest  for  grossly  inadequate  consideration,  to  his 
great  loss.  There  were  no  sufficient  grounds  for  sustaining  as  a  separate 
ground  of  action  the  plea  that  pursuer  had  been  reponed,  in  reg«ird  to 
the  first  ground,  that  mere  inadequacy  of  consideration  is  not  of  itself 
sufficient  ground  for  setting  aside  a  transaction.     But  gross  inadequacy  of 
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consideration  is  not  to  be  lost  sight  of  in  jadging  of  the 
challenged  on  other  grounds.    If  in  the  relations  or  condact  ci  partia  there 
are  saspicions  circumstances,  gross  inadequacy  of  consideratioQ  may 
what  English  lawyers  call  "a  vehement  presumption  of  fiaiuL* 
have  been  cases  in  which  the  inadequacy  has  been  so  gross  and 
able  as  not  only  to  suggest,  but  to  demonstrate,  some  deception,  or 
position,  or  undue  influence.     According  to  Erskine,  '^  where  a  deed  itself 
drovers  oppression,  or  a  catching  an  undue  advantage  from  the  necessities  of 
our  neighbours,  dole  is  said  inesse  in  re,  and  so  requires  no  intrinsic  proa£'* 
Lord  Hardwick,  in  Chesterfield  v.  Jansen,  says  a  Conrt  of  Equity  has  jnris- 
diction  to  relieve  against  every  species  of  fraud;  and,  after  ennmerating  the 
kinds  of  fraud,  he  states  "  that  fraud  may  be  actual,  arising  from  £utB  and 
circumstances  of  imposition,  which  is  the  plainest  case;  or  it  may  be  appa- 
rent from  the  intrinsic  nature  and  subject  of  the  bargain  itsdf^  sach  as  no 
man  in  his  senses,  and  not  under  delusion,  would  make,  on  the  one  band, 
and  no  honest  and  fair  man  would  accept  on  the  other — inequitable  and 
unconscientious  bargains,  and  of  such  even  the  oommcm  law  has  taken 
notice."     I  am  prepared  to  enforce  the  English  equitable  rule  so  £sr  as 
applicable  to  the  facts.     The  argument  by  Sir  S.  Bomilly  in  JETuguemm  t. 
Baielyj  accepted  by  the  highest  authorities  as  a  statement  of  the  law,  brings 
out  clearly  the  proposition  that,  where  there  is  between  the  eoDtraeting 
parties  a  relation  of  confidence  on  the  one  side,  and  influence  on  the  other,  and 
where  there  is  inadequacy  in  the  consideration  and  inequality  in  the  tnasac- 
tion, ''  then,  if  there  be  the  least  scintilla  of  fraud,  the  Conrt  will  and  ongl&t  to 
interpose."   Lord  Eldon  decided  in  accordance  with  this  argument;  and  Laid 
Cottenham,  in  Dent  v.  Dent^  approved.    So  Lord  Campbell  and  Lord  Broug- 
ham.    It  may  be  difficult  to  bring  within  any  definite  category  of  noouDate 
fraud  the  procedure  by  which  the  pursuer  alleges  he  was  wronged.    But  if, 
on  examination  of  the  evidence,  I  arrive  at  the  conclusion  that  he  reposed 
confidence,  and  that  that  confidence  was  abused;  that  under  the  pressure  of 
urgent  but  temporary  necessities,  he  was  induced  by  his  brother  and  his 
father,  and  their  agent,  to  enter  into  an  agreement  clearly  and  greatiy  to 
his  injury,  and,  under  an  apprehension  of  its  import  and  object,  different 
from  that  entertained  by  those  who  induced  him  to  ugn  it;  and  if  I  find 
that  this  agreement  was  not  acted  on  from  its  date,  as  truly  meaning  and 
involving  the  tremendous  sacrifice  now  declared  by  defrs.  to  have  been  its 
intent,  and  sought  to  be  enforced  as  its  result,  but  was  acted  on  in  a  man- 
ner more  consistent  with  the  pursuer's  own  understanding  of  its  intent, 
then  I  am  prepared  to  reduce  the  deed  as  unjust  and  extortionate  in  its 
nature,  and  procured  by  an  unfair  and  deceitful  device.     It  is  on  the 
proved  existence  of  fraud  and  deceit,  and  not  on  the  niceties  of  legal  defi- 
nition, that  a  case  like  the  present  must  be  decided.     That  there  was  great 
inequality  in  this  transaction  does  not  tulmit  of  any  doubt     No  explana- 
tion has  been  suggested  except  the  consideration  set  forth  in  the  deed,  and 
that  is  clearly  and  grossly  inadequate.    The  only  living  witnesses  who  have 
been  examined  on  this  matter  are  Gilbert  Tennent  himself  and  Mr  Hugh 
Lyon,  the  agent  employed  by  Hugh  and  Charles  Tennent  in  the  matter. 
Mr  Lyon  was  not  employed  by  Gilbert;  and,  acting  for  Hugh  and  Qiaries, 
he  certainly  did  all  he  could  to  serve  those  who  did  employ  him  by  adria- 
ing  and  urging  Gilbert  to  sign  the  deed,  and  to  trust  to  the  hoooor  of  his 
father  and  brother.    I  cannot  say  that  the  deed  was  executed  by  one  under, 
dominion,  or  subject  in  the  ordinary  sense  to  the  pressure  cf  undue  infia- 
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enoe,  bat  it  was  granted  for  grossly  inadequate  consideration  by  a  man  in 
distress  and  depression,  and  in  great  temporary  embarrassments,  with  no 
separate  agent  to  guide  him,  under  the  urgent  advice  of  his  father,  his 
brother,  and  their  agent,  who  acted  in  concert,  and  without  taking  him 
into  their  counsels,  and  in  confiding  reliance  on  the  honour  and  affection 
of  his  near  kinsmen. 

Lord  President — Our  judgment  depends,  I  think,  upon  the  answer  to 
three  questions — 1.  Whether  the  deed  of  1858  is  liable  to  challenge  upon 
any  of  the  grounds  alleged?     2.  Whether,  assuming  that  it  is  not  to  be 
reduced,  it  never  was  acted  on  as  a  deed  for  dissolving  the  partnership,  or 
for  excluding  pursuer  from  the  partnership  concern,  but  was  used  merely 
as  a  blind  to  exclude  inquiry  on  the  part  of  his  creditors  1    And,  3.  Whether, 
upon  the  assumption  that  the  deed  is  not  reducible,  pursuer  was  reponed? 
The  second  and  third  resolve  entirely  into  questions  of  fact,  and  I  am  quite 
satisfied  with  the  exposition  of  the  evidence  given  by  Lord  Curriehill.     The 
second  raises  no  difficulty  under  the  Act  1696,  because  the  question  whether 
this  deed,  although  in  form  a  deed  to  put  an  end  to  the  partnership,  and 
to  exclude  the  pursuer  from  the  concern,  was  never  used  for  that  purpose, 
is  a  question  of  fact  to  be  proved  by  parole  evidence,  and  is  a  different 
question  from  that  to  which  the  Act  1696  would  apply — ^viz.,  whether  it 
was  in  its  constitution  a  trust  and  not  an  absolute  deed?    At  the  date  of 
the  deed,  pursuer  was  in  prime  of  life,  of  more  than  average  intelligence, 
and  he  had  been  a  legal  practitioner.      It  is  not  suggested  that  there  was 
any  temporary  weakness  of  mind,  or  even  impaired  bodily  health  rendering 
him  more  than  ordinarily  liable  to  circumvention  or  undue  uifluence.     He 
says,  indeed,  that  he,  was  in  low  spirits,  or  in  a  state  of  depression,  in  con- 
sequence of  his  embarrassment;  and  that  is  not  surprising.     Any  man  who 
was  considerably  in  debt  in  1857  or  1858,  and  had  no  present  means  of 
liquidating  his  debts,  could  not  but  be  in  very  low  spirits  and  in  a  state  of 
depression ;  and  if  we  were  to  hold  that  every  man  in  that  condition  was 
in  a  state  of  facility,  and  liable  to  be  imposed  upon  or  made  a  victim  of 
undue  influence,  as  known  in  law,  a  very  large  number  of  able  mercantile 
gentlemen  at  that  time  would  have  been  in  this  sense  incapacitated,   I  never 
heard  of  a  deed  being  reduced  at  the  instance  of  a  party  so  situated.     There 
are  certain  grounds  very  familiar  to  us  upon  which  deeds  are  set  aside. 
Incapacity  is  one,  force  and  fear  is  another  category,  facility  and  circum- 
vention is  a  third,  fraud  is  a  fourth — and  fraud  may  consist   either  in 
fraudulent  misrepresentation  or  fraudulent  concealment,  or  in  both  together 
— and  lastly,  there  is  essential  error.     But  really  beyond  these  categories  I 
am  not  acquainted  with  any  other  ground  of  redaction  applicable  to  deeds. 
No    doubt,    the    head    of   fraud    comprehends    an    infinite  variety  of 
cases;    and    we    have    an    allegation    of    fraud    in    this    case    which 
requires    serious    and    deliberate    consideration.       It    is    an    allegation 
of  a  very  peculiar  kind.     It  amounts  to  this,  that  when  the  pursuer's  sig- 
nature was  obtained  to  this  deed,  it  was  fraudulently  represented  to  him 
that  the  deed  was  to  be  used  only  for  the  purpose  of  preventing  an  unneces- 
sary disclosure  of  the  company's  affairs  to  pursuer's  creditors,  and  was  not 
to  be  used  for  any  other  purpose;  the  fraud  of  making  that  representation 
connsting  in  this,  that  the  parties  who  made  it  intended  all  the  time  to  use 
it  to  the  full  extent  to  which  its  terms  would  carry  them.    The  pursuer 
had  not  established  that  allegation.    Inadequacy  of  consideration,  however 
great,  was  not  of  itself  a  sufficient  reason  for  setting  aside  a  transaction. 
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It  was  an  eletnont  of  great  importance;  and  the  more  inadequate  the  con- 
sideration is,  the  more  important  that  element  became.  But  why  is  in- 
adequacy of  consideration  a  strong  presumption  of  fraud  ?  Is  it  not  because 
it  goes  far  to  show  that  the  party  who  executed  the  deed,  to  his  own  loss 
and  injury,  did  not  yery  well  understand  what  he  was  about  That  is  the 
reason  why  inadequacy  of  consideration  affords  the  presumption  of  firand; 
but  if  it  is  obvious  otherwise,  from  evidence,  that  the  party  who  signed  the 
deed  knew  perfectly  well  yrhat  he  was  about,  the  importance  of  this  ele- 
ment very  nearly  disappears  altogether.  It  is  quite  impossible  for  me  to 
hold  that  the  combination  of  these  elements  which  have  been  represented 
as  existing  in  the  present  case — ^namely,  the  inadequacy  of  the  considera- 
tion given,  the  undue  influence  exercised  arising  from  the  relation  of  the 
parties,  and  the  great  benefit  ultimately  accruing  to  those  represented  by 
defrs. — can  afford  a  sufficient  ground  for  setting  it  aside. 

Defrs.  assoilzied,  with  costs. 

Act.—Advocatu8,  DecantLS,  Fraser,  Shand,    Agent — Adam  Morrison,  S,S,C. 

Alt, — Young,  Clark,  Gifford,  WaJlson,  Alex,  MoncrUff.    AgenU — Campbell 

}&  Smith,  S,S.C;  and  Maiiland  awrf  Lyo7i,  W,S, 

Jenkins  v.  Bobebtsok. — June  23. 

Expenses — Preliminary  Flea, — Motion  to  apply  judgment  of  H.  of  L. 
(April  5,  18G7,  5  Macph.  H.  L.  27),  in  a  declarator  of  public  right  of  way 
through  North  College,  Elgin.  The  judgment  of  First  Division,  sustaining 
pleas  of  res  judicata  founded  on  proceedings  in  a  previous  action  by  other 
pursuers  against  same  defrs.  in  regard  to  the  same  matter,  was  reversed. 
Pursuer  now  asked  for  the  expenses  of  discussing  the  preliminary  pleas. 
Held  that  though  these  expenses  might  competently  be  awarded  at  this 
stage,  it  was  not  expedient  to  do  so,  where  the  magistrates  of  Elgin  had 
already  failed  in  establishing  a  right  of  way,  and  where,  therefore,  the 
present  pursuer  was  not  likely  to  be  more  successful. 

A  ct, — Scott. A  It, — Euthcrftird, 

ScoTT  V.  Gbiebson. — June  23. 

Sheriff — Competency — Possession — Interdict, — Advocation  of  process  of 
interdict  in  Steward  Court  of  Kirkcudbright.  Grierson  applied  for  inter- 
dict against  Scott  building  a  wall  round  his  feu,  which,  he  alleged, 
encroached  on  his  ground,  and  came  between  his  ground  and  the  shore  by 
which  it  was  bounded.  Neither  party  had  possessed  for  seven  years. 
The  Steward-Sub.  (Dunbar)  ordered  a  proof.  Scott,  having  appealed  on 
the  ground  that  the  petition  for  interdict  involved  a  question  of  heritable 
right,  and  was  incompetent,  the  Sheriff  (Hector)  repelled  this  plea,  granted 
interdict,  and  ordained  the  removal  of  the  wall  and  building  materials 
which  Scott  had  placed  on  the  ground.  Held  that  the  Sheriff  was  com- 
petent to  regulate  possession  until  the  rights  of  parties  should  be  de- 
termined in  a  competent  manner.  Sheriff's  judgment  granting  interdict 
adhered  to,  but  altered  it  so  far  as  it  ordered  the  wall  and  materials  to  be 
removed. 

Act. — Young,  Johnstone, Alt,— Clark,  Guthrie. 

Raykebs  V,  Scott  &  Co. — June  25. 

In  this  case  issues  were  adjusted  in  18G1.  Defrs.  moved  to  dismiss  the 
action,  in  respect  of  pursuers'  failure  to  proceed  within  a  year.  Pursuers 
maintained  that  the  delay  was  due  to  defrs.,  who  had  obtained  a  com- 
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mission  for  tbo  examination  of  witnesses  in  India,  wbich  was  never 
reported,  and  was  now  being  executed;  and  tbat  so  late  as  March  last 
defrs.  bad  snccessfally  opposed  a  motion  by  pursuers  for  circumduction. 
Motion  refused,  with  expenses. 

Per  Lord  Deas — This  was  just  an  example  of  wbat  was  constantly 
occurring.  Issues  bad  been  adjusted  seven  years  ago,  and  of  course  people 
said,  "  Look  at  the  delay  of  tbe  Court  of  Session."  In  fact^  the  delay  was 
entirely  attributable  to  the  parties  themselves,  and  the  Court  had  no  power 
to  prevent  it.  Besides,  the  time  of  the  Court  was  wasted  in  discussing 
the  matter.  It  was  very  desirable  that  there  should  be  some  remedy  for 
such  a  state  of  matters. 

Act, — Cl4irk,  Asker.    Agents — Murdoch,  Boyd  <fe  Co.^  W.S, Alt, — Shand, 

Agents — Hill,  Beid,  <ft  Drummond,  W.8. 

Ptn. — ^Miss  Maby  Anne  Maxwell. — June  26. 

Trusts  Act  1867. — In  a  petition  for  the  appointment  of  a  trustee  or 
factor  reported  by  Lord  Mure,  the  L.O.  doubted  whether  s.  12  of  Trusts 
Act  (1867)  gave  the  Court  power  to  appoint  a  trustee  or  factor  in  the 
case  of  the  trustees  all  having  predeceased  the  truster.  The  Court  held 
that  the  words  of  the  statute,  ''when  trustees  cannot  be  assumed  under 
any  trust  deed,"  etc.,  were  genera],  and  intended  to  include  every  case  in 
which  the  trust  cannot  be  kept  up.  The  power  of  the  Court  could  be  called 
in  whenever  the  trust  could  not  bo  kept  up  within  itself. 

AcU—MarslwlL    Agents — Eusscl  <0  Nicolson,  W.S, 

Maoistbates  of  Abebdeen,  etc.  v.  The  Commissionebs  of  Woods  and 

FOBESTS. — July  1. 

Barony — Prescription — Salmon  Fisldngs —  White  Fishings — Constfniction, 
— Held,  in  conformity  with  the  dicta  of  the  institutional  writers,  that  a 
grant  Qf  barony  not  mentioning  fishings  at  all,  is  a  good  title  to  prescribe  a 
right  to  salmon  fishings  either  in  a  river  or  the  sea.  The  principle  was 
stated  by  Lord  Wood,  with  reference  to  a  right  of  ferry  in  Duke  of  Mon- 
trose V.  M^Intyre,  March  10,  1848,  10  D.  896.  As  to  the  more  special 
question,  whether  the  mention  of  white  fishing  prevents  the  barony  title 
from  being  a  good  foundation  for  prescribing  a  right  of  salmon  fishings,  the 
maxim  expressio  unius  est  exdusio  alteriuSy  though  applicable  to  a  case 
where  there  was  nothing  but  a  deed,  was  not  applicable  here,  where  the 
deed  was  explained  by  prescription.  Further,  though  a  grant  silent  as  to 
salmon  fishings  may  yet  be  held  to  carry  them,  it  was  certainly  necessary 
to  grant  white  fishings  expressly.  It  was  indeed  doubted  whether  it  was 
in  the  power  of  the  Crown  to  make  such  a  grant  effectually.  There  was 
this  distinction:  salmon  fishings  are  certainly  part  of  the  patrimony  of 
the  Crown,  but  white  fishings  are  held  for  the  good  of  the  public. 
Assuming  however,  that  it  was  in  the  power  of  the  Crown  to  grant  white 
fishings  to  an  individual,  the  right  was  so  anomalous  and  uncertain  that  it 
was  most  natural  to  express  it  even  in  a  barony  title. 

Act — Clark,  Hall,     Agents — Tods,  Murray,  &  Jamieson,   W,S, Alt. — 

SoL'Gen,  Millar,  T.  Ivory,    Agent — Aiulrew  Murray,  Jun,,  W,8, 

MACKINNON  V,  Max  Nanson  &  Co.,  and  Aoba  and  Mastebman's  Bank 

(Limited). — July  2. 

Security  over  Moveables — Delivej*y, — Advn.  of  multiplepoinding  in  the 
Sheriff  Court  of  Glasgow.     The  fund  in  medio  was  certain  copper  rollers 
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in  the  possession  of  the  Blanefield  Printing  Company.    Max  Nanson  &  Go. 
made  an  advance  to  liebert  on  condition  of  his  giving  them  a  security 
over  the  copper  rollers,  then  held  for  his  behoof  by  the  Blanefield  Printing 
Company.     Before  accepting  the  bill  by  means  of  which  the  advance  was 
made,  AL  N.  &  Co.  received  from  L.  a  sale-note,  bearing  that  the  rollers 
were  "  lying  at  their  disposal  at  the  B.  P.  Company,"  and  a  letter  from  the 
B.  P.  Company,  saying,  "  In  consequence  of  an  arrangement  entered  into 
between  your  firm  and  Mr  Jalins  Liebert  of  Glasgow,  through  the  Agra  and 
Masterman's  Bank  (Limited),  we  beg  to  inform  you  that,  following  the 
instructions  of  Mr  Jnhus  Liebert  of  Glasgow,  we  hold  at  your  disposal  all 
copper  rollers  at  present  in  our  possession  lying  at  our  print  works,  Blane- 
field, Strathblane,  reserving  the  usual  deductions  for  current  accounts,  and 
on  the  special  understanding  that  Mr  Julius  Liebert  is  to  be  at  liberty  to 
add  to  that  quantity,  or  remove  therefrom,  from  time  to  time,  for  engraving 
or  other  purposes  requisite  to  carry  on  his  business."  The  Sheriff  (Glassford 
Bell)  found,  in  this  competition  between  the  trustee  on  L.*8  sequestrated 
estate  and  M.  N.  &  Co.,  altering  his  previous  interlocutor  as  S.S.,  that  the 
contract  of  pledge  cannot  be  completed  without  actual  delivery  of  the  goods; 
that  as  there  was  no  actual  delivery  of  the  copper  rollers  in  question  to  M. 
N.  &  Co.,^  or  the  Agra  Bank,  their  claim  cannot  be  sustained  on  the  ground 
of  an  alleged  contract  of  pledge;  but  that  there  was  a  transference  of  the 
proprietary  right  in  said  rollers,  in  virtue  of  which  the  claimants,  M.  K. 
&  Co.,  were  entitled  to  possession  until  repayment  of  the  advance,    ffdd, 
in  the  advocation,   that  the  Sheriff  mistook  the  law  and  the  case  of 
HamiUon  v.  Western  Bank,  Dea  13,  1856,  which  did  not  apply.     That 
case  settled  the  important  principle  that  a  creditor  who  had  obtained  an 
ex  facie  absolute  written  title  to  casks  in  the  custody  of  a  third  party 
became  ex  facie  absolute  proprietor  of  the  casks,  just  as  in  the  case  of  an 
absolute  disposition  to  lands.     But,  to  apply  the  principle  of  that  case,  the 
claimants  here  must  make  out  a  title  to  the  moveable  subjects  in  question, 
which  was  clearly  ex  facie  absolute,  so  that  the  custodier  was,  by  intima- 
tion, placed  under  an  absolute  obligation  of  immediate  delivery,  and  the 
holder  entitled  to  demand  immediate  delivery.     In  the  case  of  Hamilton, 
the  order  was  most  absolute  in  its  terms;  but  here  the  document  was  in 
every  respect  a  contrast     It  was  plainly  intended  to  create  a  security.    It 
gave  no  right  to  immediate  delivery.     Judgment  of  the  Sheriff  aJtered, 
and  trustee  preferred  to  the  fund  in  medio. 

Act. — CUvrkf  Lancaster.    Agents — G.  <jfe  ff.  Cairns,  W,S, AIL — Fattiiotu 

Agent— T.  Eankcn,  S.S.C. 

Broomfield  v.  Qreio. — July  7. 

Slander — Ve/i'did — Proof — Vaiiance, — Ante,  p.  235. — This  case  was 
tried  before  Lord  Barcaple  and  a  jury,  on  the  24th  and  25th  Jane  last, 
upon  an  issue  whether  on  3d  Oct.,  1867,  within  or  near  the  Coancil 
Chambers  of  South  Queensferry,  defr.  did,  in  the  presence  and  hearing  of 
Charles  Moir,  residing  in  S.  Q-9  falsely  and  calumniously  say  that  the 
defender  would  probably  have  the  pursuer's  premises  examined,  as, 
according  to  law,  peace-oflScers  might  by  warrant  search  bakers'  premises, 
and  if  any  adulterated  bread  or  flour  was  found,  the  same  might  be  seized 
and  disposed  of  (meaning  thereby  that  the  pursuer  kept,  in  violation  of  the 
law,  adulterated  bread  or  flour  in  his  premises),  or  did  falsely  aod 
calumniously  use  or  utter  worda  to  that  effect^  etc.    The  jury  foond  for 
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parsner,  ''  with  leave  to  enter  up  the  yerdict  for  defr.,  if  the  Court  shall  be 
of  opinion  that  it  was  necessary  in  order  to  a  yerdict  being  found  for  the 
pursuer  that  it  should  be  proved  that  the  defamatory  words  were  uttered  in 
the  presence  and  hearing  of  C.  M."  (named  in  the  issue),  and  fqund  it 
"  not  proved  that  the  defamatory  words  were  uttered  in  the  presence  and 
hearing  of  C.  M." 

Held,  that  the  yerdict  must  be  entered  up  for  defr.  Per  Lord  President — 
It  was  most  important  that  the  Court  should  give  a  distinct  opinion  as  to 
such  issues.  A  party  must  make  his  averments  and  frame  his  issue  with 
the  most  punctilious  accuracy  in  cases  of  slander.  These  verba  wdantia,  if 
made  the  subject  of  a  charge,  must  be  tied  down  to  a  very  distinct  occasion 
when  they  made  an  impression  on  those  who  were  then  present.  The 
Court  had  never  been  satisfied  with  the  averment  merely  of  a  certain  day ; 
but  it  must  be  said  to  have  been  at  a  particular  place,  and  in  the  presence  of 
a  particukr  party.  It  might  be  too  much  strictness  to  tie  down  a  party 
to  a  particular  hour  of  the  day,  but  he  is  tied  down  in  another  way.  It 
would  be  a  vioUtion  of  principle  if  pursuer  were  allowed,  after  selecting  the 
name  of  a  party,  and  fixing  the  occasion  when  the  alleged  slander  was 
uttered,  to  prove  a  slander  uttered  on  a  different  occasion  when  that  party 
was  not  present. 

Act, — Woitsony    Blach       Agent — D,    Curror,    5u<S.(7.— j4Z^ — Decanus    et 
Moncrieff.    Agents — Hill,  Eeid,  &  Drummcynd,  W»S, 

SuBP. — Royal  Bank  v.  Dixon's  Trustees. — July  8. 

Poinding  the  Ground, — Assignation. — Intimation, — Suspension  of  a  decree 

of  poinding  of  the  ground  on  the  ground  that  the  whole  rent  due  by  the 

bank  had  been  honafde  paid  to  the  landlord,  the  debtor  in  the  bond,  before 

the  poinding  was  executed.     The  decree  was  obtained  in  June,  1863,  and 

a  multiplepoinding  as  to  the  rents  then  due  was  raised  by  the  bank,  diligence 

having  been  used  by  other  creditors.     This  action  terminated  in  August, 

1865,  by  a  decree  in  favour  of  Dixon's  trustees,  who  then  intimated  for  the 

first  time  a  claim  for  the  three  years'  rents  due  subsequently  to  those  which 

formed  the  fund  in  medio  in  the  multiplepoinding,  and  which,  they  said, 

were  also  attached  by  their  decree  of  poinding  the  ground.     The  L.  O. 

(Barcaple)  held  that  the  authority  of  the  case  of  Lang  v.  Hislop,  16  D.,  did 

not  apply,  there  being  in  this  case  no  special  reference  in  the  summons  to 

the  assignation  of  rents  in  the  bond,  so  as  to  make  the  citation  equivalent 

to  an  intimation  of  that  assignation.     The  Court  unanimously  adhered, 

holding  that  respt.'s  argument  proceeded  on  a  failure  to  distinguish  between 

the  effect  of  a  poinding  the  ground,  which  is  a  warrant  for  diligence  to 

attach  the  moveables  on  the  ground,  and  a  summons  of  maills  and  duties  to 

attach  the  rents.     The  proceedings  in  the  multiplepoinding,  by  which  it  was 

argued  by  the  reclaimers  (and  respondents)  that  susprs.,  the  real  raisers  of 

that  process,  had  been  certiorated  of  the  assignation  to  the  rents  in  the 

respondents'  bond,  were  not  pleaded  in  this  record,  and  were  besides  entirely 

irrelevant. 

Ad. — Clark,  Guthrie.    Agents ^Diindas  S   Wilson,   C.S, Alt, — Shand 

McLean.    Agent — John  Boss,  8.S.C, 

Beaumont,  etc.  v.  G.  N.  op  Scotland  By.  Co. — July  9. 

Railway — Preference  Shares — Pari  Passu  Banking — Arrears  of  Dividends 
— Payment  out  of  Capital. — By  an  Act  of  1859,  the  5  per  cent,  preference 
shares  of  the  By.  Co.  were  declared  entitled  in  perpetuity  to  a  preferential 
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diTidend,  at  the  rate  of  5  per  cent.,  before  any  dividend  is  paid  on  the 
original  shares.  The  statute  conferred  right  to  create  a  4^  per  cent  pre- 
ference stock,  on  a  resolution  of  the  company  being  passed,  and  the  dm- 
dend  attached  by  such  resolution  was  declared  to  rank  pari  passu  with  the 
diyidends  on  the  preference  shares.  But  if  in  any  year  there  should  not 
be  profits  available  for  the  payment  of  the  full  amount  of  such  preferential 
dividend  for  that  year,  the  statute  enacted  that  no  part  of  the  deficiency 
should  be  made  good  out  of  the  profits  of  any  subsequent  year,  or  out  of 
any  other  funds  of  the  company.  The  free  surplus  of  revenue  at  Oct,  186C, 
was  not  sufiicient  for  the  whole  of  such  dividends;  and,  accordingly,  the 
directors  not  only  ranked  the  two  stocks  rateably  thereon  in  the  proportion 
of  10  to  the  5  per  cent  and  9  to  the  4^  per  cent  stock,  but  they  issued 
deferred  dividend  warrants  to  the  holders  of  the  5  per  cent  preference 
stock  for  the  difference  between  the  dividend  declared  and  5  per  cent  In 
the  succeeding  year  the  directors  proceeded  on  the  same  principle,  and,  as 
regarded  the  holders  of  the  5  per  cent  preference  stock,  there  being  no  dis- 
posable balance,  issued  deferred  dividend  warrants  for  the  dividend  at  the 
rate  of  5  per  cent  By  Oct,  1867,  the  revenue  had  improved;  and  in  the 
accounts  for  that  half-year  the  directors^  before  fixing  the  free  fund  for 
division,  deducted  the  unpaid  balance  for  the  half-year  ending  July,  1866, 
for  which  deferred  warrants  had  been  issued.  The  dividend  on  the  5  per 
cent  preference  as  at  Jan.,  1867,  for  which  deferred  warrants  were  issued, 
amounted  to  £1217 ^  and  the  dividend  on  the  same  stock  as  at  31st  July, 
1867,  to  £3784,  making  £11,061,  which  was  intended  to  form  a  debt 
against  the  revenue  as  at  July,  1868,  to  be  deducted  before  the  amount  of 
the  fund  for  division  was  ascertained;  and  the  company  resolved  that,  in 
lieu  of  cash  payments,  the  directors  should  be  authorised  to  pay  the  dlvi- 
dends  on  the  «>  per  cent  stock  and  the  4^  per  cent  (A)  preference  stock,  by 
allotments  at  par  of  the  Formartine  and  Buchan  5  per  cent  preference 
stock. 

Pursuers,  holders  of  4i  per  cent,  preference  stock,  brought  declarator  (1) 
that  they  were  entitled  to  be  ranked  with  the  holders  of  the  5  per  cent 
preference  stock,  ^^pan  passu — that  is  to  say,  shilling  for  shilling  till  the 
amount  received  by  the  holders  of  each  of  the  said  two  classes  of  preference 
shares  or  stock  shall  amount  to  £4  lOs  per  cent,  per  annum,"  and  not 
rateably  in  the  proportion  of  ten  to  nine;  (2)  that  the  5  per  cent  preference 
shareholders  were  not,  as  in  a  question  with  the  pursuers,  entitled  to  have 
the  arrears  of  dividend  deducted  from  the  revenue  for  future  half  years 
before  the  dividends  to  both  stocks  was  declared;  that  the  directors  were 
not  entitled  to  issue  deferred  dividend  warrants  for  such  arrears  which 
might  interfere  with  th^  division  of  the  revenue  to  the  prejudice  of  the 
pursuers;  and  (3)  that  they  were  not  entitled  by  the  issue  of  the  Formartine 
and  Buchan  5  per  cent  preference  stock  to  apply  the  capital  of  the  company 
to  the  payment  of  such  unpaid  arrears  of  dividend. 

The  L.  O.  (Barcaple)  repelled  the  first  declaratory  conclusion,  and  quoad 
ttlira  repelled  the  defences,  and  decerned  in  terms  of  the  other  declaratory 
conclusions.  Defrs.  reclaimed.  Pursuers  acquiesced,  as  regards  the  first 
conclusion. 

The  case  was  advised  by  Lords  Deas,  Ardmillan,  and  Kinloch,  the  Lord 
President  having  declined,  and  Lord  Curriehill  being  absent 

Lord  Deas — S.  21  of  the  Act  provides  for  the  dividend  on  the  5  per 
-^cnts,,  and  s.  22  for  that  on  the  4^  per  cents.,  and  declares  that  "the  dividend 
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so  attached  to  the  said  new  shares  {i.e.,the  4^  per  cents.,  the  5  per  cents,  having 

existed  before)  shall  rank  part  passu  with  the  dividends  on  the  preference 

shares.*'    S.    23   provides   that  the  new  shares  shall   be  entitled  to  a 

preferential  dividend  oat  of  the  profits  of  each  year  in  priority  to  the 

ordinary  shares,  and  declares  that,  if  in  any  year  ending  1st  Aug.  there 

shall   not  be   profits  available  for  payment  of  the  full  amount  of  such 

preferential  dividend  for  that  year,  no  part  of  the  deficiency  shall  be  made 

good  out  of  the  profits  of  any  subsequent  year,  or  any  other  funds  of  the 

company.     The  question  between  these  two  classes  of  shareholders  was  put 

for  the  5  per  cent,  shareholders  in  this  way — ^That  there  is  nothing  in  the 

Act  to  prevent  them  from  carrying  forward  arrears,  just  as  they  would  have 

done  in  a  question  with  the  ordinary  shareholders,  if  the  4^  per  cents,  had 

never  been  created.     That  is,  if  the  4 4  per  centa  had  not  been  excluded 

from  arrears,  they  and  the  5  per  cents,  would  have  ranked  each  for  arrears 

as  well  as  for  the  dividend  of  the  year;  and  it  was  then  contended  that  the 

clause  limiting  the  right  of^  the  4^  per  cents,  cannot  interfere  with  a  right 

belonging  to  the  5  per  cents.     But  although  that  is  very  plausible,  it  is  not 

convincing.     The  question  is  not  whether  certain  parties  might  have  ranked 

pari  passu  under  other  enactments,  but  what  is  the  £ur  meaning  of  this 

Act;  and  when  we  look  at  it  in  that  view,  s.  22  teUs  the  other  way,  because 

the  result  would  be  that,  while  the  parties  would  rank  pari  passu  for  the 

fii-st  year,  that  ranking  would  be  negatived  in  subsequent  years  by  the  arrears 

of  the  5  per  cents.     I  do  not  think  that  is  the  meaning  of  pari  passu  ranking 

under  these  enactments.     The  consequences  must  be  taken  into  account  in 

considering  what  is  the  fair  meaning  of  these  enactments.     I  agree  with  the 

L.  0.     The  only  other  point  is  as  to  the  giving  of  the  Formartine  and 

Bachan  stock,  and  on  that  point  I  concur  with  the  L.  O.    Apart  from 

decisions,  it  comes  to  this,  that  the  dividends  would  be  paid  with  tiie  capital 

and  not  the  profits  of  the  company.     If  the  company  were  first  to  sell  the 

shares  and  then  give  the  price  to  the  shareholders,  that  would  be  giving  the 

capital;  and  what  has  been  done  comes  to  precisely  the  same  result     Each 

shareholder  who  received  an  allotment  of  that  stock  would  receive  a  portion 

of  the  capital  of  the  company  which  ought  to  be  left  to  yield  dividend. 

There  may  be  a  little  difficulty  as  to  the  way  in  which  the  L.  O.  has  dealt 

with  the  dividend  warrants.     The  5  per  cents,  may  be  entitled,  as  in  a 

question  with  the  ordinary  shareholders,  to  get  payment  of  these  arrears, 

and  it  may  be  quite  right  to  give  them  a  voucher  to  enable  them  to  claim 

them  afterwards.     The  objection  is  to  the  terms  in  which  the  warrants  are 

expressed.     If  a  qualification  is  inserted  that  they  are  not  to  compete  with 

the  4^  per  cent  shareholders,  that  will  be  satisfactoiy. 

Lord  Ardmillan  and  Lord  Kinloch  concurred. 

Ad, — Giffordf  Shand,    Agents-James  Wehster,  8,8,C. Alt, — Clark,  Bimie^ 

Young ,  MackeTvzie,  SoL-Gen,  Millar,  Blair,  Balfour,  Agents — Henry  <0  Shiress, 
8AC,;  A,  J,  Russel,  C,S,;  Hunter,  Blair,  dt  Cowan,  IV, S,;  Bonald  &  Bitchie, 
8.8,0. 

Cowan  v.  GJordon. — July  10. 

Paiidi  Minister — Assessment — lload — Manse  and  Glebe, — Declarator  and 
interdict  by  the  minister  of  Kelton  against  Road  Trustees,  concluding  for 
declarator  that  pursuer  was  not  liable,  in  respect  of  his  manse  and  glebe,  to 
any  assessment  under  the  Kirkcudbrightshire  Boads  Act,  1864.  The  L.  O. 
(Moloch)  found  in  terms  of  the  conclusions  of  the  summons,  resting  his 
judgment  upon  the  cases  of  Heritors  of  Cargill  v.  Tasker,  29th  Feb.,  181C, 
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F.  C;  and  Fwhes  v.  Gihsm,  18th  Dec.,  1850,  13  D.  341,  aft  24  Jur.,  524, 
1  StiL  890.  He  said: — "  Combining  the  two  decisions,  the  Lord  Ordinary 
cannot  escape  from  the  conclusion  that,  in  the  legal  terminology  of  Scotland, 
as  settled  by  the  decision  of  her  Supreme  Court  with  reference  to  the 
matter  of  taxation,  the  parish  minister  does  not  come  under  the  general 
description  of  proprietor,  tenant,  or  occupier.  He  is  not  to  be  considered 
liable  to  taxation  merely  because  these  words  are  used  in  the  taxing  statute. 
The  practical  result  is  one  involving  no  hardship;  it  is  merely  that,  when 
the  Legislature  intends  to  tax  the  parish  minister  as  such,  in  respect  of  his 
manse  and  glebe,  it  must  insert  a  plain  and  specific  clause  to  that  effect,  as 
was  done  with  regard  to  the  stipend  in  the  Poor-Law  Amendment  Act 
The  question  in  the  present  case  arises  on  the  terms  of  '  The  Stewartry  of 
Kirkcudbright  Roads  Act,*  1864.  It  was  agreed  that  none  of  the  money 
levied  for  support  of  the  statute  labour  roads  in  the  stewartry  had  been 
ever  chargeable  on  any  parish  minister  in  respect  of  his  manse  or  glebe. 
By  the  Stewartry  Roads  Act  of  1864  it  was  provided  that  the  roads  should 
no  longer  be  maintained  by  tolls,  but  by  a  general  assessment.  The  assess- 
ment leviable  was  twofold.  There  was  first  an  assessment  for  paying  off 
the  existing  road  debts,  and  this  was,  by  section  39,  leviable  'on  tiie  pro- 
prietors of  all  lands  and  heritages.*  There  was,  secondly,  an  assessment 
for  the  future  maintenance  of  the  roads,  and  this  was,  by  section  31,  *pay- 
able  one-half  by  the  proprietors,  and  the  other  half  by  the  tenants  or 
occupiers  of  all  lands  and  heritages  in  the  respective  districts,  conform  to 
the  valuation  rolls  in  force  for  the  time  being.* 

'^  According  to  the  two  cases  mentioned,  the  Lord  Ordinary  conceived 
that  these  phrases  do  not  reach  the  case  of  the  parish  minister  in  respect 
of  his  manse  and  glebe.  The  application  of  the  reported  cases  is  direct. 
It  was  there  fixed  that  a  parish  minister  was,  in  a  legal  sense,  neither  a 
proprietor,  a  tenant,  nor  an  occupier  of  land,  and  was  not  subject  to  a 
taxation  imposed  only  on  those  so  designed. 

"  The  interpretation  clause  of  the  Roads  Act  declares — '  The  expression, 
lands  and  heritages,  proprietor,  tenant,  and  occupier,  shall  have  the  same 
meanings  as  are  attached  thereto  respectively  in  the  Act  17  and  ISTict, 
cap  91,  intituled,  '*  An  Act  for  the  Valuation  of  Lands  and  Heritages  in 
Scotland." '  But  it  did  not  appear  to  the  Lord  Ordinary  that  this  brought 
the  enactment  nearer  to  the  case  of  the  parish  clergyman.  Not  only  was 
there  no  enactment  declaring  an  entry  in  the  valuation  roll  to  be  a  sufficient 
ground  of  taxation,  but  the  Valuation  Act  expressly  declared  (section  41) 
that  *  nothing  contained  in  this  Act  shall  exempt  from,  or  render  liable  to, 
assessment,  any  person  or  persons  not  previously  exempt  from  or  liable  to 
assessment.*     Defr.  reclaimed. 

Lord  President  read  the  first  paragraphs  of  the  note  quoted,  and  said  the 
L.  O.  had  misunderstood  the  authorities.  The  judgments  in  question 
rested  on  principles  applicable  to  taxation  for  relief  of  the  poor,  and  did 
not  apply  to  other  taxes.  There  had  been  inveterate  usage  long  before  the 
Cargill  case;  and  in  respect  of  that,  and  of  the  decision  iu  1816,  the  Court 
gave  judgment  in  Forbes's  case.  The  question  was  whether  this  Road  tax 
resembled  the  case  of  a  Poor-Law  assessment.  If  there  had  been  an  in- 
veterate usage  of  exempting  the  minister  from  such  taxation,  and  if  there 
were  room  in  the  statute  for  a  similar  kind  of  construction  to  that  employed 
in  regard  to  the  Poor-Law  Act,  these  cases  would  be  of  authority.  The 
words  proprietors,  etc,  in  s.  21,  were  to  be  construed  as  in  the  Valnatioo 
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Act.  The  tax  was  therefore  imposed  on  persons  in  actual  receipt  of  the 
rents  and  profits  of  lands  and  heritages.  S.  51  roust  be  read  as  making 
one-half  payable  by  the  person  in  the  beneficial  enjoyment  of  these,  no 
matter  upon  what  title,  even  if  he  had  no  title.  There  was  nothing  in  the 
position  of  the  minister  to  give  him  the  benefit  of  the  principle  of  Forbes  y. 
Gibson,  There  was  no  inveterate  usage  of  exemption,  for  the  minister  had 
formerly  escaped  simply  because  he  had  no  valued  rent;  and  if  that  were 
to  be  held  as  a  ground  of  exemption,  it  would  exempt  half  the  people  now 
taxed  The  Act  was  quite  different  from  the  Poor-Law  Act,  and  not 
susceptible  of  the  construction  which  that  Act  had  received. 

The  other  Judges  concurred,  and  the  Court  altered,  and  assoilzied  defr. 

Act — DecanuSf  WaJtson,    Agent — W,  S.  Sttiarty  S,S,C. Alt, — AdvocatuSf 

Blair,    Agents — Hunter,  Blair,  &  Cowan,  W,S. 

Decl. — Fletcher  v.  Fletcheb  Cahpbblk 

EntaU — Succession — Destination. — ^Declarator  by  Mr  John  Fletcher,  yr. 
of  Saltoun,  against  his  uncle  Henry  F.  Campbell  of  Boquhan;  to  have  it 
found  thal^  under  the  entail  of  Boquhdn,  defir.  is  bound  to  denude  in  favour 
of  pursuer. 

The  entail  of  Boquhan,  executed  by  Mrs  Mary  Campbell  in  1759,  con- 
veyed the  estate  "  in  favour  of  Lieut.  Col.  Henry  Fletcher,  second  son  to 
Andrew  Fletcher  of  Milton,  one  of  the  senators  of  the  College  of  Justice, 
and  the  heirs  male  of  his  body;  whom  failing,  to  John  Fletcher,  third  son 
to  the  said  Andrew  Fletcher,  and  heirs  male  of  his  body;  whom  failing,  to 
the  second  son  of  Andrew  Fletcher,  auditor  in  Exchequer,  and  the  heirs 
male  of  that  second  son*s  body;  whom  failing,  to  the  younger  sons  of  the 
said  Andrew  Fletcher,  auditor  in  Exchequer,  according  to  their  seniority, 
and  the  heirs  male  of  their  bodies;  whom  failing,  to  the  second  or  other 
sons  of  the  heir  in  possession  of  the  estate  of  Saltoun,  descended  of  the  body 
of  the  said  Andrew  Fletcher  of  Milton,  and  Elizabeth  Kinlock,  his  spouse, 
according  to  their  seniority,  and  the  heirs  male  of  their  bodies.*'  The  deed 
afterwards  declares,  ''  that  in  case  the  said  Henry  Fletcher,  and  the  heirs 
male  of  his  body,  or  any  of  the  said  heirs  of  tailzie  who  shall,  in  virtue 
hereof,  be  possessed  of  the  lands  and  others  before  disponed,  shall,  at  any 
time  hereafter,  succeed  to  the  lands  of  Saltoun,  or  that  the  same  shall  devolve 
to  any  of  them,  then,  and  in  any  such  event,  whensoever  and  how  oft 
soever  the  same  may  happen,  the  lands  and  estate  before  disponed  shall 
forthwith  devolve  to  the  next  immediate  heir  of  tailzie,  and  the  heirs  male 
of  his  body,  imder  the  substitution  before  limited,  so  that  the  said  lands  and 
estates  of  Boquhan  shall  never  be  conjoined  with  the  estate  of  Saltoun ;  and 
the  said  Henry  Fletcher  and  the  other  heirs  of  tailzie,  shall,  upon  succeed- 
ing to  the  estate  of  Saltoun,  be  obliged  to  denude  and  divest  themselves 
of  the  lands  and  others  before  disponed,  to  and  in  favour  of  the  next  branch 
of  the  heirs  of  tailzie;  and  the  said  lands  and  estate  of  Boquhan  are  hereby 
declared  to  be  redeemable  from  the  said  Henry  Fletcher  and  the  other  heirs 
of  tailzie  who  shall  succeed  to  the  lands  and  estate  of  Saltoun,  by  the  next 
immediate  second  or  other  son  or  brother,  and  the  heirs  male  of  their  bodies, 
called  to  the  succession  of  the  estate  of  Boquhan  by  the  limitations  of  the 
succession  above  written,  upon  payment  of  ten  merks  Scots  to  the  said 
Henry  Fletcher,  or  any  other  of  the  said  heirs  of  tailzie  who  shall  succeed 
to  the  foresaid  lands  and  estate  of  Saltoun,  at  the  first  term  of  Whitsunday 
or  Martinmas^  or  any  subsequent  term,  after  the  succession  of  the  said 
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estate  of  Saltoun  shall  devolve  on  the  said  Henry  Fletcher,  or  any  of  the 
other  heirs  of  tailzie." 

Colonel  H.  Fletcher  took  up  Boquhan,  and  afterwards  succeeding  to 
Saltoun,  devolved  Boquhan  on  his  brother  John.  John  succeeded  to 
Saltoun,  in  1803,  on  the  death  of  Henry  without  issue,  and  died  in  1806. 
JoHn  kept  both  estates,  till  his  death,  vested  in  himself.  He  left  two  sons 
— Andrew,  bom  in  1796;  and  defr.  bom  in  1800.  Defr.  made  up  a  title 
to,  and  has,  since  1 800,  possessed  Boquhan.  Pursuer  is  eldest  son  of  Andrew 
Fletcher  of  Saltoun,  defr.'s  eldest  brother,  and  was  bom  1827.  In  Feb., 
18G7,  he  brought  this  declarator  that  he  is  proprietor  of  Boquhan,  as  eldest 
son  of  Andrew  Fletcher,  and  so  heir  male  of  his  father's  body,  and  called 
in  the  entail  immediately  after  him,  and  therefore  entitled  to  succeed  to 
Boquhan  on  his  father's  succeeding  to  Saltoun  had  he  been  then  in  existence; 
and  that  although,  prior  to  his  birth  in  1827,  defr.  might  be  entitled  to  the 
estate  as  next  heir  of  investiture,  he  became,  as  soon  as  pursuer  was  boro, 
bound  to  denude  in  pursuer's  favour  as  a  nearer  heir.  The  L.  O.  (Kinloch) 
found  pursuer  had  not  established  any  right  to  Boquhan,  and  assoilzied  defr, 
holding  that  the  principle  on  which  the  entailer  framed  her  clause  of 
destination  was  to  set  forth  the  order  of  succession  in  successive  branches, 
Aach  composed  of  a  specific  stirps  and  the  heirs  male  of  his  body. 
The  transference  of  the  estate  provided  for  by  the  clause  of  devolution  was 
not  from  individual  to  individual,  but  from  branch  to  branch.  The  pursuer 
reclaimed. 

Lord  President — The  leading  intention  of  the  entailer  was  to  create  aa 
order  of  succession  which  should  not  interfere  or  be  coincident  with  the 
line  of  succession  of  Saltoun.  The  clause  of  destination  of  itself  secures 
that  it  shall  at  least  begin  that  way.  But  as  the  entailer  foresaw  that,  by 
failure  of  the  elder  line  that  intention  might  be  defeated,  she  made  the 
clause  of  devolution.  When  John  died  in  180G,  the  question  arises,  who 
was  then  entitled  to  succeed  to  Boquhan.  But  there  was  a  still  earlier 
question.  In  1803,  John,  the  pursuer's  grandfather,  succeeded  to  Saltouu. 
Who  was  then  entitled  to  Boquhan?  Pursuer  says  his  father,  as  eldest 
son  of  John — i.e.,  that  the  efifect  of  the  entail  when  John  succeeded  to 
Saltoun  was  that  he  should  have  devolved  Boquhan  on  his  eldest  son,  and 
that  on  the  eldest  son  succeeding  to  Saltoun,  Boquhan  then  devolved,  he 
says,  conditionally  on  defr.,  because  there  was  no  nearer  heir  then,  but  a 
nearer  heir  was  possible.  This,  according  to  his  contention,  was  realised 
by  his  birth  in  1827.  Defr.'s  contention  was  that,  in  1803,  his  father  was 
bound  to  devolve  Boquhan  on  him;  that  defr.  took  it,  on  an  absolute  and 
not  on  a  defeasible  or  conditional  title,  as  nearest  heir  under  the  entail.  If 
defr.  was  right  here,  this  superseded  every  other  question.  In  saying  that 
the  two  should  not  be  conjoined,  the  entailer  meant  that  the  two  estates 
should  run  in  two  separate  lines  of  succession.  It  was  as  if  she  had  said 
that,  in  the  event  of  the  elder  line  failing  and  the  second  line  becommg  the 
elder,  her  estate  should  not  go  in  that  line.  The  clause  of  devolution  should 
be  read  as  one  clause,  the  first  branch  declaring  the  event  on  which 
devolution  should  take  place,  the  next  declaring  the  obligation  of  the  heir 
succeeding  to  Saltoun  to  cede  possession  of  Boquhan,  and  the  third  pro* 
viding  a  right  of  redemption  to  the  heir  next  entitled  under  the  eutail. 
Put  the  case  that  Henry  had  had  an  only  son,  or  two  sons.  Would  he  haye 
been  obliged  to  divest  himself  of  Boquhan  on  succeeding  to  Saltoun  in 
favour  of  his  only  son,  or  (if  he  had  two  sous)  iu  favour  of  his  eldest  sonl 
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The  obligation  in  the  second  part  of  the  clause  is  to  denude  in  favour  of  the 
"  next  branch"  of  the  tailzie,  and  it  would  be  a  very  violent  construction  of 
the  term  next  branch  to  refer  it  to  the  eldest  or  the  only  son  of  the  person 
sacceediDg  to  Saltoun.  The  only  way  of  making  another  branch  or  stlrps 
would  be  to  take  another  than  the  person  who  was  to  succeed  to  Saltoun 
in  the  direct  order  of  succession.  In  the  third  branch  of  the  clause,  the 
words  ''  second  or  other  son''  must  be  referred  back  for  their  construction 
to  the  destination  where  they  can  only  mean  "  other  younger  son."  The 
inteotion  clearly  was  that  the  destination  should  be  throughout  to  a  younger 
line,  and  the  devolution  to  the  next  heir  in  the  elder  line,  even  temporarily, 
was  never  even  thought  of.  The  pursuer's  construction  would  make 
Boquhan  a  mere  appanage  of  Saltoun,  held  by  the  elder  son  till  his  succes- 
sion to  Saltoun.  The  second  proposition  of  pursuer  was  founded  on  the 
role  in  tailzied  successions  to  different  classes  of  persons  that  no  individual 
of  a  posterior  class  can  succeed  till  the  prior  class  had  absolutely  failed ; 
and  that,  therefore,  an  heir  of  the  second  is  not  entitled  so  long  as  an  heir 
of  the  first  is  even  in  poue.  This  rule  had  been  relaxed  in  practice,  and  it 
was  settled,  in  the  case  of  Mackinnon  v.  Maekinnan,  M.  6566,  that  the 
heir  nearest  at  the  time  might  be  allowed  to  serve  conditionally,  being 
bound  to  denude  on  the  existence  of  an  heir  of  the  first  class.  The  rule  did 
not  apply  here,  for  it  proceeded  on  the  assumption  that  the  entailer  intends 
no  one  of  the  posterior  class  to  succeed  till  the  absolute  extinction  of  the 
prior  branch.  But  it  was  plain  that  that  was  not*  the  intention  of  the 
entailer  here,  who  had  specified  the  event  on  which  the  second  branch 
should  succeed.  In  the  Camock  case,  the  proceedings  of  the  Court  were  in 
every  respect  a  contrast  to  the  clause  in  this  entail  The  case,  therefore, 
did  not  apply. 

The  other  Judges  (Lords  Deas  and  Ardmillan)  concurred.  The  L.  O.'s 
judgment  was  therefore  adhered  to. 

Act, — Clarkf  Lee,  Shand,    Agents, — TodSf  Murray^  S  Javiieson^  Tr.6'. Alt, 

—Young,  Gifford,  Duncan,    Agents, — J,  <0  J,  H,  Gibsony  W,S, 


SECOND    DIVISION. 

PSIKGLE  V,    PbINOLE*S    TbUSTEES. 

Hwhand  and  wife — Antenuptial  Marriage  Contract — Eevocability, — 
Declarator  brought  by  Mrs  and  Mr  David  Pringle  for  the  purpose, 
substantially,  of  putting  an  end  to  the  trust  constituted  by  their  antenuptial 
marriage-contract,  and  declaring  the  right  of  Mrs  Pringle  to  dispose  of  the 
subject  of  the  trust  at  pleasure,  onerously  or  gratuitously.  Mrs  P.  was 
infdt  under  her  father's  settlement  in  certain  heritable  properties,  and  was 
also  vested  in  two  heritable  bonds.  By  marriage  contract  in  1858,  she 
conveyed  her  whole  property  to  trustees,  for  the  purpose,  inter  alia,  of  the 
income  being  applied  for  the  spouses  during  the  marriage,  and  the  fee  being 
disposed  of  after  Mrs  P.'s  death,  as  provided  by  her  fathers  settlement. 
By  the  marriage  contract  *'  both  parties  bound  themselves  to  implement  their 
respective  parts  of  the  premises,  and  not  to  do  any  act,  or  grant  any  deed, 
at  variance  with  these  presents,  which  are  hereby  declared  not  to  be  revocable 
or  tubjeet  to  alteration  by  the  parties  IieretOf  or  either  of  them,  on  any  ground, 
or  on  any  pretext^  or  in  any  capacity  whatever."  Argued  for  Mrs  P.  that, 
the  trust  being  for  her  own  behoof  exclusively,  it  could  not  prevent  her 
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from  doing  what  slie  willed  with  her  own»  and  so  fiar  as  it  stood  in  the  way, 
might  be  revoked  or  altered  by  her  own  act,  performed  with  consent  of  her 
husband.  To  prevent  her  from  dealing  with  the  subjects  except  as  authorised 
by  her  father's  settlement  was  not  merely  to  interfere  with  her  proprietary 
rights,  but  to  enforce  a  constructive  entail  in  favour  of  the  ultimate 
beneficiaries,  to  whom  no  conclusive  or  irrevocable  right  arose  under  the 
marriage  contract. 

Defrs.  maintained  that  a  trust  in  a  marriage  contract  for  the  protection 
of  the  wife,  and  declared  irrevocable,  could  not  be  revoked  by  her  during 
the  subsistence  of  the  marriage,  even  though  exclusively  for  her  own  behoof 
Anderson  v.  Buchanan,  (2d  June,  1837).  The  L.  O.  (Kinloch),  while 
doubting  the  decision  in  Anderson  v.  Buchanan,  held  himself  bound  by 
that  case  to  hold  that  the  pursuers  could  not  revoke.  They  were  also 
debarred  from  selling,  burdening  with  debt,  or  disposing  gratoitously  or 
onerously,  of  the  subjects.  He  dismissed  with  expenses.  The  Court 
adhered,  in  so  far  as  the  L.  O.  found  the  trust  could  not  be  now  revoked; 
but  recalled  the  finding  as  to  the  powers  of  pursuers  under  the  marriage 
contract,  which  point  was  not  before  them  under  this  summons.  Held  that 
Anderson  v.  Buchanan  was  a  binding  precedent;  and  in  any  view  the 
doctrine  there  laid  down  was  sound.  Question  as  to  powers  of  pursuers  to 
execute  deeds  consistent  with  the  maintenance  of  the  trust  It  might  be 
that  Mrs  P.  was  entitled  to  execute  deeds  not  to  take  effect  till  after  dis- 
solution of  the  marriage;  but  that  question  was  not  raised,  and  the  proper 
contradictors  were  not  in  Court. 

Act, — Decanus,  Fraser,  Agents — Scott,  Moncrieff,  and  Dalgetty,  fF.SL— 
Alt, — Clark,  John  Marshall.    Agents — J,  <fc  F.  Anderson,  W,S, 

Melrose  v,  Spalding. — June  25. 

Act  of  Sederunt  1851 — Findings  in  fact  in  Interlocutor, — In  advocation 
from  Roxburghshire,  although  advocator's  counsel  was  ready  to  waive  all 
objection  to  the  form  of  the  interlocutors  in  which  the  S.  S.  and  Sheriff 
had  not  set  forth  findings  in  fact, — Held  that,  in  respect  of  Glasgow  Gas- 
Light  Co.  (4  MacpL  1041)  it  was  incompetent  to  consider  the  cause  on 
its  merits;  and  remitted  to  Sheriff  to  recall  the  interlocutor  advocated, 
and  pronounce  another  in  the  form  required  by  the  A.  of  S. 

Act — PaUison,  Campbell  Smith,    Agent — James  Somerville,  S,S.C, Alt. 

Thomson,  Keir.    Agent — Datfid  Milne,  S.S.C, 

Advn. — Rose  (Williams'  Trustee)  v.  Falconer. — June  26. 

Security — Bankruptcy — Previous  obligation — 1696,  c.  5, — Advn.  from 
Aberdeenshire.  Respondent,  for  Williams's  accommodation,  signed  a  bill 
on  Nov.  1,  1866,  as  drawer  and  endorser,  and  gave  it  to  W.,  who  got  it 
discounted.  The  bill  was  at  three  months;  but  it  was  understood  that  W. 
was,  notwithstanding,  to  pay  the  bill  ''as  soon  as  he  could"  or  "fffhenever 
money  cam^  into  his  hands,"  which  he  intimated  would  probably  be  within 
a  month.  W.,  on  10th  Dec,  1866,  paid  the  amount  of  the  bill  to  respt, 
who  put  the  money  into  his  bank  account,  and  retired  the  bill  when  doe. 
In  the  meantime,  8th  Jan.,  1867,  W.  was  sequestrated,  and  his  trustee 
brought  this  action,  concluding  that  defr.  should  be  decerned  to  pay  back 
the  money  as  having  been  deposited  in  his  hands,  within  sixty  days  of 
bankruptcy,  to  meet  a  bill  not  yet  due,  contrary  to  1 696,  c.  5.  The  S.  S. 
(Thomson)  held  that  the  payment  to  Falconer  was  not  a  cash  payment  in 
the  ordinary- course  of  business,  but  a  deposit  in  security,  and  not  protected 
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from  the  169G,  a  5,  by  the  antecedent  promise  or  obligation;  because  (1), 
according  to  if arzxon  y.  iin^uj,  July  16,  1771,  M.  App.  Bkrpt.  7,  aff.  2 
Fat.  336,  no  previous  obligation  could  protect  a  security  granted  within 
sixty  days  of  bankruptcy ;  and  because,  in  the  second  place,  even  if  that 
were  otherwise,  the  obligation  here  was  not  of  such  a  character  as  to  raise 
the  general  question.  The  Sheriff  (Ivory)  altered,  holding  that  the  obligation 
here  was  sufficient;  and  that,  according  to  recent  decisions  of  the  Court  of 
Session,  a  security,  though  granted  within  the  sixty  days,  was  protected,  if 
granted  in  specific  implement  of  an  obligation  undertaken  without  the  sixty 
days. 

Held,  in  the  advocation,  not  necessary  to  express  an  opinion  on  the 
imporUmt  question  argued  as  to  the  meaning  of  the  word  "voluntary*'  in 
1696,  c.  o,  and  the  capacity  of  an  antecedent  obligation  to  protect  a  security 
granted  within  the  sixty  days.  Several  of  the  judges  indicated  opinions 
that  the  Sheriff  was  right  in  his  statement  of  the  law,  but  upon  the  facts 
his  judgment  was  erroneous.  Whatever  might  be  the  effect  of  an  obligation 
pure,  definite,  and  capable  of  enforcement  when  the  security  was  granted, 
the  alleged  obligation  here  had  not  those  characters.  It  was  conditional, 
indefinite,  and  could  not  have  been  enforced  by  an  action  at  the  time  W. 
made  the  deposit.  That  was  sufficient  for  the  disposal  of  the  case.  Lord 
Benholme  said  that  the  conditional  character  of  the  obligation  was  of  itself 
sufficient  to  destroy  its  effect,  and  to  bring  the  case  within  Moncrief  v. 
Union  Bank  (14  D.,  200),  where  an  obligation  to  grant  security,  "  if  desired," 
was  held  not  sufficient  to  protect  the  security  granted,  in  obedience  to  a 
requisition,  within  sixty  days  of  bankruptcy. 

Ad, — Young,  Mackintosh, Alt. — Clark,  Asher, 

Mackintosh  v.  Squaib. — July  3. 

Reparation — Slander. — Advn.  from  Nairnshire  of  an  action  of  damages 
for,  first,  slander;  second,  assault.  Defr.,  on  17th  Jan.,  1867,  was  passing 
along  the  street,  when  he  was  struck  by  a  snowball  on  the  head.  He  suspected 
that  the  snowball  came  from  pursuer's  shop,  rushed  into  the  shop  in  a 
passion,  and  struck  the  door  of  the  back-shop  where  pursuer  was,  and  used 
a  number  of  opprobrious  expressions  towards  the  pursuer,  calling  him  a 
**low  scoundrel,"  a  "damned  scamp,"  etc.  Pursuer  made  no  complaint  or 
demand  for  reparation  for  a  month,  but  then  brought  this  action  in  the 
defences,  to  which  defr.  tendered  a  full  apology. 

The  Sheriff  and  S.  S.  assoilzied  defr.  The  Court  adhered.  Held  there 
was  no  proof  of  assault;  and  the  words  used  were  no  doubt  opprobrious 
and  improper,  but  they  were  used  in  a  passion,  with  no  deliberate  animtis 
injuriandi.  They  were,  moreover,  words  of  mere  abuse,  conveying  no 
special  charge,  and  causing  no  appreciable  damage;  and,  there  was  the  im- 
portant fact  that  no  demand  for  reparation  was  made  till  the  action  was 
brought 

Act. — Mackenzie,     Agent — James  Bell,  S.S.C. AU. — Fraser,     Agent — 

J.  Galletly,  S.8.C. 

MTadyen  V,  Eamsay,  &c. — July  li, 

Teinds —  Valuation — Mensal  Kirk — Eeduction  of  a  decree  of  valuation 
in  1636,  whereby  the  teinds  of  the  island  of  Islay  were  valued  at  2000 
xnerks  Scots.  The  main  ground  of  reduction  was,  that  the  ministers  of  the 
parishes  of  which  the  island  was  composed  at  the  date  of  the  valuation 
were  not  cited  to  the  process  of  valuation,  and  did  not  appear.     (Minr,  of 
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Dunhamey  v.  Grants  Nov.  7,  18Gj,  4  Macph.  4;  Minn,  of  Old  Matmr  ▼. 
The  HerUorSy  Feb.  28,  1868,  6  Macph.  504).  Defence— (1)  That  the 
decision  in  the  Dunbarney  case  was  unsound;  (2)  That,  if  sound,  the 
principle  did  not  apply  where  the  ministers  were  stipendiaries,  and  where 
the  Bishop,  who  was  titular  and  represented  the  benefice,  was  a  party  to 
the  valuation;  (3)  That  in  any  event  the  principle  did  not  apply  where 
the  ministers  were  not  only  stipendiaries,  but  were  incumbents  of  mensal  or 
patrimonial  churches,  and  had  no  daim  to  stipend  except  a  personal  daim 
against  the  Bishop. 

The  L.  O.  (Barcaple)  sustained  the  reason  of  reduction,  founded  on  the 
absence  of  the  minister.     Defrs.  reclaimed.  . 

Lord  Justice-Clerk  and  Lord  Benholme  traced  the  history  of  legisUtion 
on  this  subject  from  the  Reformation,  and  held  that  a  distinction  was  estab- 
lished (1)  between  churches  where  the  minister  had  a  right  to  have  a  stipend 
allocated  to  him  out  of  the  teinds  of  his  parish,  and  to  have  that  stipend 
augmented  from  time  to  time  out  of  those  teinds;  and  (2)  churches  where 
the  minister's  claim  lay  against  the  Bishop,  and  was  exigible,  not  oat  of 
the  teinds  of  the  particular  parish,  but  out  of  that  third  of  the  whole 
revenue  of  the  diocese  which  was  held  by  the  Bishop  under  an  obligation  to 
afford  reasonable  sustenance  to  the  ministers  of  certain  churches.  The  first 
of  these  two  classes  of  churches  were  known  as  erected,  Tho  second  were 
mensal  or  patrimonial.  In  the  first,  the  minister,  whether  a  stipendiary  or 
not,  had  a  direct  interest  in  the  teinds.  In  the  second,  he  had  no  more 
interest  in  the  teinds  of  his  parish  than  in  those  of  any  other  parish  within 
the  diocese.  In  the  first,  accordingly,  it  was  settled  by  the  Dunbarney  and 
Old  Machar  cases  (which,  at  least  in  this  Court,  were  conclusive)  that  the 
minister  must  be  called  in  any  process  of  valuation.  In  the  second,  it  had 
never  been  decided  that  it  was  necessary  to  call  him,  and  there  was  no 
principle  for  requiring  that  he  should  be  called.  The  question,  therefore, 
came  to  be  to  which  class  the  churches  here  in  question  belonged.  Upon 
the  documents,  and  other  historical  evidence,  these  were  mensal  churches, 
and  the  precedent  of  the  Dunbarney  case  did  not  apply. 

Lord  Cowan  concurred  with  Lord  Benholme. 

Lord  Neaves  was  absent,  but  had  prepared  an  opinion  to  the  same  effect 
as  that  of  Lord  Benholme.     Defrs.  assoilzied. 

Act. — Clarkf  Lee,    Agents — W.  S  J.  Cook,  W.8, Alt, — Yoiingf  Giffordy 

Balfour,    Agents — Crawford  dt  Simson,  }V,S, 

Hepbubn  V,  Davis. — Jidy  16, 

Entail  Amendment  Act — Power  to  charge  wUh  Debt, — Application  by  an 
heir  of  entail  in  possession  to  charge  an  entailed  estate  with  £30,000.  The 
consent  of  petr.'s  eldest  son  was  necessary,  and  appearance  was  made  for  Davis, 
alleging  he  was  a  creditor  of  the  eldest  son,  and  had  lent  him  money  on 
tho  faith  of  his  being  next  heir,  and  had  used  inhibition  against  him;  and 
pleading  that  ss.  9  and  10  of  the  Act,  which  confer  such  right  to  object  on 
parties  from  whom  an  heir-apparent  has  borrowed  money  '*  on  the  security 
or  credit"  of  his  succession  to  the  entailed  estate.  Petr.  maintained  that 
the  compearer,  being  merely  a  personal  creditor,  had  no  title  to  object  to  the 
section  referring  only  to  the  case  where  it  had  been  part  of  the  contract  with 
tho  heir-apparent  that  security  should  be  granted  over  the  entailed  estate. 

The  L.  O.  (Mure)  reported.  The  Court  refused  to  sustain  the  com- 
pcarer's  title. 

Act. — Fraser,  Agents — Mackenzie  <0  Kermack,  W,S.^^^Alt,^Dccanius 
Vatson,    Agents^Murdochy  Boyd^  i  Co,,  8,S,C, 
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Johnstons  v.  Goodlet. — July  17. 

Agreement — Proof  Parole — Reduction— Fiduciary  Rdaiion. — Reduction 
and  declarator  by  James  and  Margaret  Johnston,  (1)  for  reduction  of  a  deed 
dated  in  Dec.,  1854,  whereby  pursuers  discharged  and  renounced  their  right 
to  half  of  the  goods  in  communion  of  the  marriage  between  defr.  and  their 
deceased  sister,  to  which  they  were  entitled  on  her  death  in  1854;  or  (2) 
for  declarator  that,  when  said  discharge  and  renunciation  was  executed,  defr. 
agreed  with  pursuers  to  make  over  by  irrevocable  deed  to  the  children  of 
male  pursuer  the  fee  of  the  share  to  which  his  wife  had  succeeded  on  the 
death  of  her  father.  The  reductive  conclusions  were  based  (1)  on  essential 
error;  and  (2)  on  allegations  that  pursuers  stood  to  defr.  in  a  fiduciary 
relation  (he  being  one  of  their  father's  testamentary  trustees),  and  that, 
standing  in  that  relation,  he  obtained  this  deed  from  them  without  consider- 
ation. The  declaratory  conclusion  was  based  on  allegations,  which  it  was 
proposed  to  prove  by  parole. 

Defr.  maintained  that  the  averments  were  irrelevant.  On  pursuer's  own 
showing,  there  was  no  error  at  alL  There  was  no  fiduciary  relation.  The 
parties  stood  simply  in  relation  of  debtor  and  creditor  as  to  the  matter  of 
the  deed,  and  it  made  no  difference  that  they  stood  in  a  fiduciary  relation 
qtioad  a  different  succession.  It  was  incompetent  to  prove  the  alleged 
agreement  except  by  writ  or  oath. 

The  L.  O.  sustained  the  pleas  of  defrs.,  and  held  that  the  agreement 
must  be  proved  by  writ  or  oath.  Pursuers  reclaimed;  but  the  Court 
adhered.  Heldy  that  the  allegation  of  essential  error  not  being  insisted  in, 
the  only  question  in  the  reduction  was  whether  there  was  such  a  fiduciary 
relation  as  to  incapacitate  the  parties  from  transacting  with  one  another  in 
the  matter  in  question.  There  was  nothing  alleged  beyond  the  fact  that 
defr.  was  one  of  the  father's  trustees;  and  that  the  goods  in  communion, 
the  subject  of  the  discharge,  consisted  partly  of  the  deceased^s  share  of  the 
father's  succession.  That  was  widely  different  from  such  cases  as  Anstrulker 
V.  Wilkie,  An  agreement  such  as  this  of  an  anomalous  character  could  only 
be  proved  by  writ  or  oatL  There  was  no  offer  of  such  proof;  and  the 
action  was  dismiBsed. 

Act,  DecanuSy  Campbell.    Agent — Andrexo  Fleming^  8,S.C. Alt^  Youngs 

SJiand.    Agent — James  Webster,  S,8.C. 

WiNTON  V.  Aibth. — July  17. 
Law-agent — Account — Procurator. — Action  at  the  instance  of  a  law-agent 
against  a  client  for  professional  services.  Defence  (1)  a  denial  of  employ^ 
ment;  (2)  that  pursuer,  being  only  a  notary  public,  and  not  a  procurator  in 
any  Court,  when  the  accounts  were  incurred,  was  not  entitled  to  charge  for 
]xw  business.  The  L.  O.,  after  a  proofs  found  inter  alia  defr.  had  employed 
pursuer  to  transact  all  the  business  embraced  in  the  three  accounts ;  but 
with  reference  to  one,  which  was  for  business  done  in  connection  with  an 
action  in  the  Sheriff  Court,  "  in  point  of  law  that  as  pursuer  was  not  an 
entered  procurator  or  solicitor  when  said  account  was  incurred,  and  has  not 
instructed  any  special  agreement  between  him  and  defr.  as  to  his  remuneration, 
he  is  not  entitled  to  recover  the  charges  in  the  said  account,  other  than  those 
for  cash  advances  made  on  behalf  of  defr."  Against  this  finding  in  point 
of  law  pursuer  reclaimed.  The  Court  recalled,  and  found  pursuer  entitled 
to  remuneration  for  his  services,  but  not  for  any  business  which  could  be 
done  only  by  a  procurator :  further,  that  the  account  in  dispute  did  not  fall 
^  be  taxed  in  the  usual  way,  and  remitted  to  a  man  of  business  to  fix  a 
^^onable  sum  as  remuneration  to  pursuer. 
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OUTER   HOUSR— Lord  Jerviswoode. 


GiLLESPiEs  V.  HosKJniASf, — Fdf.  25. 

Husband  and  Wife — TitU  to  sue — Right  of  husband  to  use  wife^s  name  ui 
action  without  her  consent — Rednction  at  the  instance  of  Mrs  Elkabeth 
Honeyman  or  Gillespie,  heiress  of  entail  of  Torbanehill,  with  consent  of  her 
hosband,  and  of  Mr  Gille3pie  for  his  interest,  and  as  having  right  jure 
mariti  to  the  rents  of  Torbanehill,  against  Lady  Honeyman,  relict  of  Sir  R 
B.  J.  Honeyman,  residing  at  Torbanehill  House.  It  conclndes  for  redac- 
tion, on  the  ground  of  death-bed,  of  a  bond  of  provision  by  said  Sir  R  E  J. 
H.,  for  a  life-rent  annuity  of  £1 20  a-year  over  Torbanehill,  and  sasine  thereoD, 
in  favour  of  defr.  Defr.  has  recently  brought  an  action  against  Mr  Gillespie 
for  payment  of  arrears  of  this  annuity,  in  consequence  of  which  this  redac- 
tion was  raised  Defr.  pleaded  (I)  that  Mr  Gillespie  had  no  title  to  sue; 
and  (2)  that  he  had  no  right  to  use  the  name  of  Mrs  Gillespie  in  the  action, 
she  having  given  no  authority  or  consent  to  such  use,  and  having  repu- 
diated the  action. 

The  L.  O.  finds  that  Mrs  Gillespie  denies  having  authorised  the  action, 
and  repudiates  it  so  far  as  she  is  concerned;  and  therefore  sustains  the 
second  plea  for  defr.,  to  the  effect  of  dismissing  the  action  so  fiu  as  it  bears 
to  proceed  at  her  interest.  His  Lordship  says  the  question  is  one  of  deli- 
cacy and  difficulty,  but  that  he  has  come  to  a  conclusion,  after  considering 
Wedderbum's  Trustees  y.  Colville,  1789,  M.  10,426;  Aitkins  v.  Orr,  1802, 
M.  16,140;  and  Ferguson  v.  Cowan,  June  3,  1819,  Hume  222,  that  the 
action  should  not  be  allowed  to  proceed  as  at  Mrs  Gillespie's  instance. 
His  Lordship's  conclusion  would  have  been  the  same,  independently  of  these 
cases;  but  he  would  not  hold  it  competent  for  a  married  woman  to  exercise 
an  uncontrolled  will  in  all  cases,  or  in  every  state  of  circumstances  to  insist 
or  not  in  an  action  to  which  she  is  a  necessary  party  as  a  pursuer.  The 
Court  may  have  power  to  take  into  consideration  the  alleged  motives  and 
grounds  of  refusal;  and  it  is  but  fair  to  the  parties  here  that  the  L  0. 
should  state  that  his  opinion  has  in  some  degree  been  affected  by  the  con- 
sideration that  the  nominal  leading  pursuer  is  set  forth  in  the  action  as 
challenging  t^e  deed  of  her  own  father,  on  the  plea  that  that  deed  was 
reducible  ex  capite  lecti — a  ground  of  reduction  privative  to  the  heir^t-Iaw, 
and  which  may  competently  be  insisted  in  by  the  person  holding  that 
character,  although  the  capacity  of  the  granter  as  respects  possession  of 
mental  powers  may  be  complete. 

Act, — Pattison.    Agent — Henry  Buchan,  S,S.C, Alt, — Balfour,    Agents 

— D.  M.  dt  H,  Black,  JV.S. 
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Cabbick  V,  Miller. — June  15. 
(In  the  Court  of  Session,  March  29,  1867,  5  Macph.  715). 
Entail — Montgomery  Act,  10  Geo,  III,,  c.  51 — Lease — /rritoJicy.— The 
respondent's  author,  as  heir  of  entail,  granted  a  lease  for  99  years  in  terms 
of  the  Montgomery  Act,  at  the  same  time  granting  a  letter  to  the  tenant 
dispensing,  so  far  as  he  could  legally  do  so,  with  the  erection  of  dwelling 
houses  under  ss.  4  and  5.  The  tenant,  not  having  erected  any  dwelling 
houses  within  ten  years,  this  reduction,  declarator,  and  removing  was  bioogbt 
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by  the  respi  The  Court  of  Session  held  that  the  tenant's  failure  to  comply 
with  the  statutory  condition  was  not  mere  irritancy  that  could  be  purged, 
but  inferred  a  statutory  nullity. 

Ijord  Cranworth  could  not  doubt  that  the  Court  below  was  right     Mr 
Miller  had  availed  himself  of  the  powers  of  the  Montgomery  Act  to  grant 
a  lease  for  ninety  years,  which  he  could  not  do  ,as  a  fee  simple  proprietor. 
The  lease  was  granted  for  the  purpose  of  erecting  a  powder  magazine.     The 
powder-magazine  was  erected,  but  the  condition  of  the  Montgomery  Act 
was  not  performed  so  far  as  regarded  the  building  of  two  houses  of  the 
value  agreed  to,  within  the  stipulated  period.     If  these  houses  were  not 
built  the  statute  declared  that  the  lease  so  granted  should  be  absolutely 
void,  and  that  condition  not  having  been  implemented,  no  doubt  the  lease  under 
the  Montgomery  Act  was  absolutely  void.     The  question  was  raised  whether 
it  was  not  void  on  another  ground — namely,  that  the  Montgomery  Act  did 
not  contemplate  the  erection  of  a  gunpowder  magazine,  which  would  be  very 
objectionable  to  other  buildings  in  the  neighbourhood,  the  object  of  the  Act 
being  to  encourage  buildings.     There  was  considerable  force  in  that  state- 
ment, for  it  must  be  considered  that  the  granting  of  leases  for  the  purpose 
of  building  on  an  entailed  estate  "should  not  interfere  with  the  amenity  of 
the  mansion-house,  and  the  lease  had  therefore  been  declared  void  ab  initio 
by  the  L.  O.,  but  the  Inner  House  did  not  take  the  same  view.     They  did 
not  think  that  the  Montgomery  Act  prohibited  the  erection  of  a  gunpowder 
magazine;  but  it  was  not  necessary  to  decide  that  question.     The  lease  was 
declared  void  in  consequence  of  the  conditions  of  the  lease — namely,  the 
erection  of  these  houses  not  having  been  completed  within  the  stipulated 
period.     Then  it  was  said  this  was  a  legal  irritancy,  or  nullity  which  might 
be  purged.     Allowing  appt.  to  put  himself  right  by  building  now  what  he 
ought  to  have  buUt  within  ten  years  of  the  date  of  the  lease,  and  as  part 
of  the  conditions  of  that  lease,  he  was  clearly  of  opinion,  even  if  that  were 
competent,  it  would  be  unwise  for  the  Court  to  take  such  a  step  with 
reference  to  a  building  which,  whether  contemplated  by  the  Montgomery 
Act    or   not,   was   certainly  in  the   nature  of  a  nuisance  so  far  as  the 
surrounding  property  was  concerned.     The  question  of  the  twenty-five 
years*  lease  could  not  be  entertained,  because  the  lease  was  obviously  taken 
under  the  Montgomery  Act.     Even  with  regard  to  that  period  there  was 
some  conventional  irritancy.     It  appeared,  therefore,  chimerical  to  think  that 
the  twenty-five  years  could  be  taken  as  part  of  the  ninety-nine  years. 
Lord  Colonsay  concurred. 
Appeal  dismissed  with  costs. 

Fleming  v.  Howden. — Julp  16. 
(In  the  Court  of  Session,  March  20,  1867,  5  Macph.  668). 
Entail — Devolution — Sequestration, — Lord  Cranworth  said  the  question 
depended  upon  the  construction  to  be  put  upon  the  Bankruptcy  Act,  and 
on  a  bond  of  taillie,  dated  24th  June,  1741,  and  registered  in  the  Register 
of  Taillies  in  1750.  By  the  latter  deed,  John,  Earl  of  Wigtown,  entailed 
certain  property  in  a  certain  line  of  heirs,  but  provided  that  in  the  case  of 
any  heir  in  possession  succeeding  to  a  peerage,  he  should  at  once  denude 
in  favour  of  the  next  heir.  The  late  Lord  Elphinston,  who,  at  the  time  of 
his  succeeding  to  the  peerage  in  1860,  was  in  possession  of  the  estates  in 
question,  failed  to  denude  in  favour  of  his  sister.  Lady  Hawarden,  and 
died  in  January^  1861.    After  his  death  respt^  as  tnistee  of  Lord  Elphin- 
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stone's  creditors,  applied  under  ss.  102  and  106  of  the  statute,  to  have  tlie 
estates  transferred  to  him  for  the  benefit  of  the  creditors.  As  regarded  a 
portion  of  the  estates  called  "  the  Wigtown  Settled  Estates,"  it  had  been 
already  decided  that  the  Court  had  no  power  to  bring  them  under  seques- 
tration, on  the  ground  that  the  moment  Lord  Elphinstone  succeeded  to 
the  peerage,  he  was  bound  to  denude  in  favour  of  the  next  heir,  and  had 
merely  held  the  estates  as  a  trustee  after  that  period.  A  portion  of  the 
settled  estates  had,  however,  been  sold  under  an  Act  of  Parliament,  and  the 
money  received  for  them  had  been  re-invested  in  the  lands  of  Duntiblae,  the 
subjects  of  the  present  proceedings,  which  were  subject  to  the  terms  of 
the  original  entiul.  The  Court  of  Session,  (L.  Benholme  diss.),  lield 
that  as  the  deed  settling  these  lands  in  accordance  with  the  terms  of 
the  original  entail  had  not  been  registered,  they  were  carried  by  the  seques- 
tratioa  In  his  opinion,  however,  that  decision  was  erroneous,  and  ought 
to  be  reversed,  on  the  ground  that  the  moment  Lord  Elphinstone  succeeded 
to  the  peerage  he  was  bound  by  the  condition  of  descent  to  have  denuded 
in  favour  of  the  next  heir. 

Lords  Chelmsford,  Westbury,  and  Colonsay  concurred     Reversed. 

Stuart  v.  M'Babnet. 
(In  the  Court  of  Session,  March  30, 1867,  5  Macph.  753). 

FisldngB — Property — Prescription, — Stuart,  as  proprietor  of  Balgy,  in 
Koss-shire,  claimed  the  exclusive  right  of  salmon-fishing  in  the  river  Balgy 
on  both  sides,  though  his  estate  of  Balgy  was  bounded  by  the  river,  and  the 
estate  of  Torridon,  of  which  M'Bamet  was  owner,  was  on  the  opposite  bank. 
M'Bamet  obtained  interdict.  Stuart  raised  this  declarator — 1st,  That  he 
had  sole  right  to  salmon  fishings  in  the  river  Balgy;  2d,  That^  he  had  sole 
right  to  fish  for  salmon  on  his  own  side  of  the  river ;  3d,  That  M'Banet 
had  no  right  to  salmon  fishing  in  the  said  river.  The  C.  of  S.  held  that 
Stuart  had  a  good  title  to  the  fishing  on  his  own  side,  but  not  more,  and 
that  M*Bamet  had  a  right  to  fish  on  his  own  side,  or  at  least  could  not  be 
stopped  by  Stuart. 

The  Lord  Chancellor — It  was  not  disputed  that  appi's  title  showed  a 
general  grant  of  fishing;  and  as  he  had  proved  exercise  of  the  right  of 
salmon  fishing  during  the  prescriptive  period,  the  general  grant  was  snffi' 
ciently  defined  so  as  to  include  salmon.  A  grant  of  fishing  pertaining  to 
the  lands  of  Balgy  would  prima  facie  extend  only  to  the  middle  of  the 
strei^n  on  the  BaJgy  side;  and  the  C.  of  S.  was  right  in  applying  that 
doctrine  to  the  construction  of  the  appt.'s  titles.  As  to  the  claim  of  appt 
that  respt.  had  no  title  to  salmon  fishing  in  the  said  river,  that  depended  on 
the  state  of  respt.'s  titles.  It  was  plain  that  respt.  had  not  only  a  base  title, 
but  a  title  flowing  from  the  Crown  to  at  least  a  half  of  the  Torridon  side  of 
the  Balgy  salmon  fishings  as  good  as  appt.  It  was  a  title  good  against  the 
Crown,  and,  therefore,  there  was  no  foundation  for  the  argument  that  respt 
was  not  better  than  a  trespasser.  As  respt's  title  itself  showed  a  grant 
from  the  Crown  of  half  the  salmon  fishings,  it  was  not  necessary  to  consider 
how  far  appt  would  have  had  a  title  to  complain  against  one  who  was  a 
trespasser,  and  fishing  from,  the  Torridon  side.  If  respt *s  title  had  been 
only  a  base  title,  not  traceable  to  a  grant  from  the  Crown,  he  (the  L  C) 
would  have  been  disposed  to  hold  that  respt  had  not  only  no  title  in  him- 
self, but  that  appt  would  have  had  good  ground  to  chaUenge  respt 's  fish- 
ing on  the  Torridon  side.    Certainly,  the  reason  and  common  sense  of  the 
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thing  would  be  in  favour  of  appt.*s  right  to  challenge  a  trespasser,  though 
such  trespasser  was  not  trespassing  on  appt's  side  of  the  riyer.  But  it  was 
unnecessary  to  consider  that  point,  because  it  was  sufficiently  made  out  by 
respt  that  he  had  a  Crown  grant  to  the  salmon  fishings  on  the  Torridon 
side  of  the  Balgy.  It  followed,  therefore,  that  the  interlocutors  of  the  Court 
below  must  be  affirmed,  e:scept  only  in  the  finding  that  respt.  had,  under 
his  title,  for  time  immemorial  fished  for  salmon.  That  ought  to  be  altered 
so  as  to  make  it  appear  that  respt.  had  a  good  title  from  the  Crown  to  fish 
for  sabnon,  and  not  merely  had  been  used  to  fish. 

Lord  Cranworth  concurred. 

Lord  Chelmsford — Respt.  had  fully  established  his  title.  He  (Lord 
Chelmsford)  did  not  admit  the  proposition  that  a  general  grant  to  fishings 
could  only  be  converted  into  a  grant  of  salmon  fishings  by  proving  that 
net  aod  coble  had  been  exercised  under  the  general  grant.  If  the  nature  of 
the  river  did  not  admit  of  net  and  coble  fishing,  he  did  not  see  why  fishing  by 
rod  and  line  would  not  be  sufficient  evidence  of  the  right.  He  thought 
that  if  respt.  had  not  proved  his  title  to  the  Torridon  side  of  the  fishings, 
still  appt  would  have  had  no  right  to  challenge  respt. 's  fishing  on  the 
opposite  side;  for,  if  a  trespass  at  all,  it  would  be  a  trespass,  not  on  respt, 
but  on  the  Crown. 

Lord  Westbury  concurred.  He  thought  it  had  been  assumed,  without 
sufficient  consideration  of  the  law  of  Scotland,  that  net  and  coble  fishing 
was  the  only  mode  of  establishing  a  Crown  grant  of  salmon  fishinga 

Lord  Colonsay  was  satisfied  respt.  had  made  out  his  titla  When  the 
case  was  before  the  Court  below,  the  oldest  titles  had  not  been  produced, 
and  therefore  all  that  the  Court  then  held  was  that  respt.  had  established  a 
base  title.  But  he  was  now  satisfied  that  it  was  a  Crown  title,  and  not 
merely  a  base  title. 

Interlocutors  affirmed  with  alteration,  and  Interlocutors  in  interdict  case 
also  affirmed,  but  in  both  cases  without  costs. 


PERTHSHIRE   SHERIFF   S.  D.    COURT,   PERTH.— 

Sheriff  Babclat,  LL.D. 

Strawbsidoe  v.  Amalgamated  Society  of  Engineers. 

Trades  Union — Title  to  sue — Friendly  Societies  Acts — Eestraint  of  trade* 
— ^The  nature  of  this  case  is  fully  explained  in  the  judgment: — 

The  action  concludes  for  "£19  9s,  being  contributions,  entry  money,  and 
levies  paid  by  complr.  to  the  said  Perth  branch  of  said  society  when  a 
member  of  said  amalgamated  society,  and  which  sum  is  now  due  to  complr. 
in  consequence  of  defrs.,  or  one  or  other  of  them,  having,  in  Jan.  last,  ille* 
gaily  excluded  pursuer  from  being  a  member  of  the  said  society,  and 
refused  to  pay  him  the  said  sum;  but  under  deduction  of  £1  9s  paid  to 
account  as  sick  and  benefit  money,  leaving  a  balance  of  £12,  being  loss  and 
damage  sustained  by  pursuer  in  consequence,'^  etc.  In  defence  it  was 
pleaded — L  That  the  society,  of  a  branch  of  which  defrs.  are  admittedly 
office-bearers,  not  being  incorporated  or  under  the  sanction  of  the  Friendly 
Societies  Acts^  can  neither  sue  nor  be  sued  through  its  office-bearers^  but 
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pursuer  must  either  call  all  the  members  of  the  branch,  or  at  least  those  of 
their  number  who  he  avers  committed  the  illegal  act  of  his  expnlsLon.  2. 
That  the  society  of  which  the  parties  are  members  being  a  trades  union, 
and  so  a  restraint  on  trade,  is  an  illegal  association,  whose  rules  cannot  be 
recognised  and  enforced  by  the  Courts  of  law.  3.  That  under  one  of  the 
rules  of  the  society  an  appeal  can  only  be  made  to  the  Executive  Council 
in  London,  whose  award  is  final  and  conclusive,  and  the  Courts  of  law  and 
justice  are  thus  excluded.  The  association,  out  of  whose  actings  this  action 
has  had  its  origin,  is  a  voluntarily  constituted  body;  it  is  not  a  mercantile 
trading  company,  entitled  to  sue  under  its  trading  firm  or  partnership,  or 
its  broader  descriptive  designation,  with  the  addition  of  three  or  more  of 
its  partners;  it  is  not  incorporated  under  Act  of  Parliament,  nor  is  it  under 
the  protection  of  the  Friendly  Societies  Acts;  it  has  not  even  any  rule 
whereby  parties  of  consent  agree  to  the  society  being  entitled  to  sue  or 
bound  to  answer  to  a  suit  in  name  of  its  office-bearers,  nor  does  there  exist 
any  personal  contract  or  obligation  between  the  parties,  sued,  as  was  recog- 
nised in  Gemmeh  v.  Barclay^  19th  Nov.,  1830,  9  S.  33,  and  some  others 
which  might  be  cited.  All  the  authorities  are  against  the  competency  of 
such  associations  having  a  standing  in  Court.  In  Masons'  Lodge  of  Lanark, 
11th  June,  1730,  M.  14,554,  an  action  by  the  office-bearers  of  that  lodge 
against  some  of  its  members,  to  account  for  monies  received  which  ought 
to  have  been  accounted  for  to  the  lodge,  was  dismissed  because  the  society 
of  masons  ''had  no  penowtm  standi^  and  could  not  sue."  It  was  also 
pleaded,  and  appears  to  have  met  with  support,  that  the  society  was  illegal, 
as  being  a  restraint  upon  trade.  This  last  aspect  of  the  case  goes  to  sap- 
port  the  second  plea  in  defence  in  this  case.  This  decision  has  been  fol- 
lowed in  a  number  of  more  recent  cases  (Crawford,  13th  June,  1751,  M. 
14,555;  Lawson,  7th  July,  1810;  Wilson,  7th  June,  1823,  2  S.,  335).  Bat 
these  and  other  cases  may  be  said  to  apply  only  where  the  society  are  pursuing. 
The  principle,  however,  obviously  is  the  same;  and  there  are  cases  where 
the  society  were  defrs.  to  an  action  at  the  instance  of  an  individual  member. 
The  leading  case  is  that  of  Hay,  June  5,  1828,  6  S.  914,  where  a  widow 
of  a  member  sued  a  mason  lodge  through  its  office-bearers  for  her  pension, 
provided  to  her  by  the  rules;  and  the  action  was  cast,  because  the  society 
had  no  corporate  standing  in  law.  Similar  decisions  were  also  given- 
Thomson,  30th  Nov.,  1825,  4  S.  239;  Craig,  9th  Feb.,  1838,  10  Jurist 
268;  Thomson,  25th  Feb.,  1840,  12  Jurist  388.  M'MiUan  v.  Free 
Churchy  9th  July,  1862,  34  Jurist  621,  is  also  in  point.  The  observations 
of  the  judges  in  that  case  have  an  important  bearing  on  the  issue  nov 
under  discussion,  although  the  General  Assembly  being  more  of  an  eph^ 
meral  or  transitory  body,  it  has  not  the  same  bearing  on  this  case  as  the 
more  ancient  authorities.  The  S.  S.,  therefore,  is  of  opinion  that  defrs.' 
first  plea  in  defence  is  sound,  and  that  defrs.  must  prevail.  Indeed,  the 
plea  in  the  present  case  is  stronger  than  in  the  cases  cited,  seeing  that  the 
parties  here  called  are  only  office-bearers  of  a  single  branch  of  a  great 
national  association,  with  many  and  wide-extended  branches  throughout 
the  kingdom,  and  whose  root  is  in  London,  so  that  the  branches  seem  not 
to  have  an  independent  existence  of  themselves  apart  from  the  stem  or 
stock.  At  first  sight  the  S.  S.  feels  reluctant  thus  to  shut  out  inquiry,  and 
refuse  to  adjudicate  on  the  case.  Nevertheless,  the  answer  obviously  i3, 
that  if  a  person  becomes  a  member  of  a  voluntary  society  beyond  the  pro- 
tection of  the  law,  he  places  himself  entirely  within  the  power  of  bis  fel- 
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lows»  either  collectively  or  through  its  officials.     Having  disposed  of  the 
case  on  the  first  plea,  it  seems  unnecessary  to  enter  upon  the  second;  but 
the  S.S.  may  observe  that  if  the  English  decision  in  Hornby  v.  Close,  Q.  B. 
36,  L.  J.  Mag.  Cases  43,  2  L.  P.  120,  be  permitted  to  rule  in  Scotland 
(and  there  appears  every  reason  that  it  should),  then  the  rules  of  defrs.' 
association  cannot  on  either  side  be  enforced  at  law.     Of  course  the  S.  S. 
has  no  concern  with  the  policy  of  such  associations.      There  may  be  much 
to  support  them  in  the  just  protection  of  labour  in  competition  with  capi- 
tal.    Ho  has  only  to  apply  the  law  as  it  now  stands,  leaving  to  the  Legis- 
lature its  amendment  or  modification.    The  S.  S.  has,  therefore,  very  atten- 
tively read  the  rules,  which  appear  to  be  very  carefully  framed.     Whilst, 
on  the  one  hand,  thoy  contain  many  excellent  and  praiseworthy  provisions 
of  benevolence,  there  is  no  question  but  there  there  is  an  amalgamation  of 
stringent  rules  which  are  severe  restraints  on  personal  liberty,  and,  conse- 
quently, are  restrictions  on  freedom  of  trade.     That  such  is  one  of  the 
objects  of  this  association  is  transparent  throughout,  and  is  well  exemplified 
in  this  case  by  the  fact  mentioned  in  the  correspondence,  and  not  denied 
in  Court,  that  pursuer  was  expelled,  with  forfeiture  of  all  his  contributions, 
merely  because  he  had  changed  his  occupation  from  a  planer  to  that  of  a 
fitter.     The  rule  said  to  be  violated  is  s.  2  of  rule  31,  and  is  certainly  far 
from  being  of  an  imperative  cast.     It  thus  reads: — "  AH  members  of  this 
Society  shall  follow,  as  closely/  as  possible^  that  branch  of  business  to  which 
they  have  been  most  accustomed;  and  all  branch  secretaries  are  expected  to 
see  that  this  nUe  is  carried  oi/i."     There  is  here  no  provision,  for  expulsion. 
The  S.  S.  observes  that  wherever  expulsion  is  made  the  penalty,  it  is  always 
very  judiciously  attached  to  some  serious  ofifence,  and  is  very  clearly  ex- 
pressed, such  as  in  the  third  section  of  rule  33: — "  Any  member  convicted 
by  a  Court  of  Justice  s^iall  be  liable  to  exclusion  from  the  society,  or  such 
other  punishment  as  the  branch  to  which  he  belongs  majr  deem  fit.'*     The 
S.  S.  is  aware  that  the  ruling  of  Cockburn,  C.J.,  in  Hornby  v.  Close,  is 
somewhat  modified  by  Lush,  J.,  in  Regina  v.  Close  and  Regina  v.  Dodd^ 
but  that  only  to  the  extent  that  members  of  such  associations  are  still 
amenable  to  criminal  law  for  the  fraudulent  appropriation  of  funds;  but  the 
rule,  that  for  all  civil  consequences  the  society  is  beyond  the  pale  of  the 
law,  remains  intact     (See  Law  Times,  21st  March,  1868,  p.  385.)     The 
third  and  last  pl^a  is  that  pursuer  is  shut  up  to  an  appeal  to  the  Executive 
Council  in  London,  and  therefore  the  Courts  of  law  are  excluded  from 
cognisance  of  all  disputes  between  members  and  the  society.     It  is  said 
that  this  plea  has  been  frequently  sustaiited  by  Sheriffs  of  deservedly  high 
repute.   The  S.  S.,  however,  cannot  adopt  this  plea  in  the  present  case.    He 
has  uniformly  supported  all  obligations  and  clauses  of  references  when 
clearly  expressed,  and  especially  under  the  Friendly  Societies  Acts;  but  he 
holds  that  there  must  be  the  most  express  agreement  or  clause  of  reference 
to  shut  out  Courts  of  justice  and  to  prevent  redress  of  wrong.     He  is  un- 
able to  find  any  such  rule  in  the  code  laid  before  him,  even  supposing,  in 
a  society  constituted  for  the  purposes  that  the  present  partially  is,  such 
provision  was  binding.     The  only  rule  laid  before  him  to  exclude  his  juris- 
diction is  s.  1  of  rale  34,  which  is — "  Any  member  or  members  of  this 
society,  or  person  claiming  on  account  of  a  member,  finding  himself  or 
themselves  aggrieved,  or  having  any  complaint  against  the  officers  or  mem- 
bers, may  apply  to  the  Committee  for  redress.    If  he  or  they  do  not  receive 
satisfaction,  he  or  they  may  appeal  to  the  next  summoned  meeting  of  their 
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branch;  if  not  satisfied  with  its  decision,  to  liave  il  in  their  power  to  appeal 
to  the  Executive  Council,  if  such  appeal  be  made  within  three  months,  by 
giving  to  the  secretary  of  the  branch  a  written  notice  of  their  intention,  or 
in  default  they  shall  be  fined  2s  6d.  The  Council's  decision  shall  be  final" 
No  words  can  be  less  peremptory  and  more  permissive  than  these.  While 
the  Sheriff  cannot,  with  regard  to  legal  principle,  sustain  this  action  as 
against  office-bearers  of  a  voluntary  society,  and  as  representing  the  same^ 
yet  he  inclines  to  the  opinion  that  the  pursuer  may  have  redress  agunst 
the  parties  who,  at  the  meeting  of  23d  Jan.  last,  excluded  him  from  the 
association,  if  he  can  establish  that  such  was  done  wrongfully.  Reference 
may  be  made  to  the  opinions  in  the  Cardross  case,  and  especially  to  Mnt 
V.  Pollock^  12th  July,  1866,  38  Jurist  538,  where  an  action  against  the 
office-bearers  of  a  friendly  society,  though  registered,  was  sustained,  and 
its  funds  held  to  be  liable  in  reparation  to  a  member  alleged  to  have  been 
wrongfully  expelled  contrary  to  the  rules  of  the  society.  The  S.S.  does 
not  think  he  is  going  beyond  his  province  when  he  recommends  that  the 
pursuer's  complaint  should  still  receive  a  very  careful  and  charitable  recon- 
sideration by  the  managers  of  this  association.  [Note  for  reference: 
Journal  of  Jurxxprudence^  voL  xL,  p.  261.] 
Act — Henry  Whyie, Alt, — J,  Jf.  EchtrUon. 

SHERIFF  COURT,  ABERDEENSHIRE.— Sheriflfe  Jameson  and 

Thomson. 

Adam  v.  Birse's  Trustee. 

Mcuter  and  Servant — Jxuiifiahle  dismissal  for  obscene  language  to  ftmdt 
fellouhservants, — Action  at  the  instance  of  a  farm  servant  to  recover  wages 
and  board  wages.  Pursuer  had  been  dismissed  from  defr.'s  service,  and  the 
defence  was  that  the  dismissal  was  justifiable.  The  S.  S.  found  it  proved 
that  pursuer,  on  two  occasions  at  least,  used  language  to,  and  concerning 
the  witness,  Isabella  Rae,  of  an  obscene  and  grossly  insulting  nature ;  that 
the  said  language  was  uttered  in  the  presence  of  other  men-servants;  that 
such  conduct  on  the  part  of  pursuer  justified  defr.  in  dismissing  pursuer; 
therefore  assoilzied  defr.,  etc. 

I^ote, — It  is  thought  that  there  can  be  no  doubt  in  point  of  law  that  the 
use  of  grossly  obscene  language  by  a  man-servant  persistently,  and  with  the 
intention  of  either  shocking  or  demoralising  a  female  fellow-servant,  is  a 
good  ground  for  dismissal  There  is  equally  little  doubt  that  the  expressions 
which  the  witness  Rae  deponed  to  having  been  used  to  her  by  pursuer,  in 
the  presence  of  other  men-servants,  are  grossly  and  disgustingly  obscene. 
The  only  question,  therefore,  is — ^whether  Isabella  Rae's  statement  has  been 
sufficiently  corroborated?  and  it  is  a  question  on  the  evidence  not  free  from 
doubt.  After  reviewing  the  proof  the  S.  S.  concludes : — Although  the  case 
is  narrow  on  the  proof,  a  careful  consideration  of  the  evidence  leads  the  S.  S. 
to  the  conclusion  that  Rae's  story  is  credible,  and  sufficiently  corroborated. 
No  other  part  of  the  defence  has  been  proved.  The  pursuer  is  evidently  a 
churlish  fellow,  but  his  desire  for  "dispeace"  would  not  be  a  sufficient 
ground  of  dismissal.     On  appeal  the  Sheriff  adhered. 

Act* — Harvey  Hall. Alt. — AUx.  Edmond,  Jun, 

SHERIFF  S.  D.  COURT,  EDINBURGH.— Sheriff  Campbell 

Christie  v.  N.  B.  Ry.  Co. — May,  1868. 
Railway  Packed  Parcels. — Christie,  tobacco  manu&cturer,  sued  the  By* 
Co.  for  4s.  3d.,  as  an  overcharge  on  a  parcel  of  manu&ctured  tobacco  sent 
to  Aberdeen.    Pursuer  had  been  in  the  habit  of  sending  a  number  of  small 
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parcels  of  manufactured  tobacco  addressed  to  di£ferent  persons  in  one  package 
addressed  to  his  agent,  who  distributed  them.  The  company  issued  a  by- 
law, on  3 1st  March,  that  packed  parcels  sent  to  agents  would,  on  and  after 
1st  April,  be  charged  double  5th  class  rate.  It  was  stated  for  the  By.  Co. 
that  pursuer  had  sent  a  parcel  on  the  3d  current  to  Aberdeen,  for  which  he 
was  charged  6&,  while  by  the  powers  conferred  by  the  N.  B.  By. 
CoDSolidation  Act,  1858,  the  company  could  have  charged  pursuer,  in  all, 
not  less  than  ISs.  4d.  for  the  conveyance  of  this  package.  Pursuer  admitted 
that  the  contents  of  the  package  were  of  the  description  stated,  but  while 
he  made  that  admission,  pleaded  that,  when  a  merchant  truly  declared  the 
contents  of  his  packages,  the  By.  Co.  had  no  business  to  make  further  inquiry. 
He  maintained  that  the  clauses  of  Acts  of  Parliament  quoted  did  not  apply 
to  this  case,  as  the  real  question  appeared  to  be  whether  the  company,  as 
common  carriers  having  a  rate  for  manufactured  tobacco,  and  admittedly 
that  rate  being  20s.  per  ton  from  Edinburgh  to  Aberdeen,  could  charge  80s. 
per  ton  for  the  same  class  of  goods  for  the  same  distance,  on  the  plea  that 
the  package  contained  packed  parcels.  The  S.  S.  thought  pursuer  was 
entitled  to  the  remedy  he  asked,  and  decerned  for  the  sum  sued  for,  with 
expenses.  '  [Note:  SuUon  v.  G.  W,  Ry,  Co,,  33  L.  J.  Ex.  18;  Baxmdcde  v. 
S.  W.  By.  Co.,  35  L.J.  Ex.  108;  Baxendale  v.  G.  W,  Ry,  Co.,  14  C.B. 
KS.  1,  16  aB.N.S.  137,  22  L.J.  C.R  225,  33  L.J.  C.P.  197.] 

SHEBIFF  COUBT  OF  LANABKSHIBE,  GLASGOW.— Sheriffs 

Bell  and  Dickson. 

A.  V.  R — May  7  and  June  6. 

S'eld  that  a  debtor  to?u>  has  no  domicile  in  Scotland,  but  is  tJiere  for  a 
temporary  purpose,  may  be  apprehended  as  in  meditatione  fugas,  for  a  dd)t 
contracted  in  Scotland, — ^The  S.S. : — "  In  respect  that  dofr.  is  stated  to  bo 
resident  in  England,  and  only  to  be  temporarily  in  this  country,  and  further, 
in  respect  that  no  statement  is  made  in  the  petition  or  in  pursuer's  deposi- 
tion to  show  that  the  Courts  of  this  country  would  have  jurisdiction  in  any 
action  that  might  be  raised  against  him  for  payment  of  the  debt  alleged, 
refused  to  grant  the  warrant  craved  in  the  petition." 

Hote, — ^^e  S.S.  has  found  himself  unable  to  accede  to  the  view  that  the 
case  is  one  in  which  a  warrant  against  defr.  as  in  meditatione  fugce  should 
be  granted.  It  appears  from  the  deposition  that  defr's  proper  and  (so  far 
as  can  be  seen)  permanent  domicile  is  in  England,  and  that  he  is  only  in 
this  country  for  a  temporary  purpose.  No  statement  is  made  that  he 
contemplates  to  abscond,  or  to  take  any  fraudulent  steps  to  evade  the  just 
claims  upon  him.  On  the  contrary,  the  fiiir  inference  from  the  statements 
is  that  defr.  purposes  returning  to  his  proper  domicile  after  the  object  of 
his  temporary  visit  to  this  country  shall  have  been  accomplished.  If  the 
statements  in  the  petition  and  deposition  were  made  in  a  summons  for 
pajonent  of  the  debt,  although  that  originated  in  a  contract  made  in  this 
country,  the  defence  could  be  maintained  successfully,  that  the  Scotch 
Courts  have  no  jurisdiction  to  entertain  the  case,  because  actor  sequiiur 
forum  rei.  That  consideration  might  not  be  conclusive  as  to  the  pur- 
suer's present  application  in  circumstances  different  from  those  alleged,  as 
for  example,  if  there  was  reason  to  believe  that  the  debtor  intended  to 
abscond.  But  in  the  absence  of  any  indication  or  allegation  of  such  an 
intention  it  is  of  great  moment,  for  it  goes  to  the  question  of  whether 
there  is  a  meditatio  fugce.     It  cannot  be  fairly  said  that  one  who  ia  per- 


502  NOTES  OF  CASES 

manently  fesident  in  England,  and  is  thus  accessible  there  through  the 
Courts  of  his  domicile,  contemplates  flying  from  Scotland  so  as  to  evade  the 
just  diligence  of  the  creditor,  when  the  fact  is  that,  with  his  English 
domicile  remaining,  he  is  merely  in  this  country  for  a  temporary  purpose 
quite  unconnected  with  the  debt  in  question,  and  that  his  departure  is  not 
a  meditatio  fagce  at  all,  but  simply  a  return  to  his  home  in  England  after 
the  object  of  his  visit  had  been  accomplished.  The  only  object  ^hich 
could  be  obtained  by  the  present  application  would  be  to  force  defr.  to 
defend  in  a  Scotch  Court  instead  of  an  English  one;  but  that  does  not,  in 
the  opinion  of  the  S.S.,  justify  the  granting  of  a  warrant,  which,  as  the 
Lord  President  remarked  in  Ford  (19th  May,  1858,  20  D.,  949),  "is  some- 
what of  an  extraordinary  remedy,  and  involves  the  element  of  an  intention 
on  the  part  of  the  debtor  to  evade  the  law."  Accordingly,  the  S.  S. 
considers  that  a  proper  case  to  justify  arresting  defr.  as  in  medUatUme  fugce 
has  not  been  established.  He  has  explained  the  grounds  of  his  decision  at 
the  request  of  pursuer's  procurator,  who  stated  that  applications  of  the  same 
kind  made  under  similar  circumstances  have  been  granted  on  previoas 
occasions  in  this  country." 

On  appeal,  the  Sheriff  recalled,  and  in  respect  that  a  prima  facie  case  was 
set  forth  in  the  petition  and  oath  annexed  thereto  to  justify  the  granting 
warrant  to  apprehend  and  bring  for  examination  the  respt  B,  grants,  etc., 
but  under  reservation  of  all  pleas. 

Note, — ^The  averments  in  the  petition  and  oath  are  that  respt  is  resting- 
owing  the  price  of  goods  bought  from  pursuer's  cedents  in  Qlasgow,  and 
got  delivery  of  at  a  time  when  he  had  a  dwelling-house  and  resided  in 
Qlasgow;  that  he  thereafter  left  Glasgow,  and  went  to  England,  where  he 
now  resides;  and  that  he  is  presently  in  Glasgow,  but  intends  immediately 
to  leave  for  England.  It  is  not  stated  how  long  respt.  has  been  in  Glasgow 
on  the  present  occasion,  nor  whether  he  is  a  Scotchman  or  Englishman,  but 
the  debt  was  undoubtedly  contracted  here.  The  Sheriff  then  cites  from  Er- 
skine  the  general  rules  applicable  to  meditatione  fugce  warrants,  (L,  2,  21). 
The  law  as  thus  laid  down  is  amply  borne  out,  except  as  regards  the  single 
point  whether  a  foreigner  who  is  lawfully  in  this  country  for  a  temporary 
purpose  is  liable  to  the  operation  of  the  warrant  for  a  debt  contracted  in 
another  country  where  he  is  domiciled ;  but  no  such  question  requires  to  be 
decided  in  the  present  case,  and  it  does  not  seem  to  have  been  ever  doubted 
that  a  foreigner,  and  a  fortiori  a  native,  is  subject,  in  the  above  circumstances, 
to  the  warrant,  if  the  debt  be  of  Scotch  contraction.  (BeU's  Com.  IL  5^i\ 
Barclay  on  M^dilatUme  fugce,  sec  89).  The  warrant,  as  explained  by  all 
the  institutional  writers,  does  not  proceed  on  the  idea  of  the  debtor's  inten- 
tion to  flee  from  justice,  but  is  granted  to  provide  against  the  evils  which 
would  arise  to  creditors  by  their  debtors  being  removed  beyond  the 
jurbdiction  of  the  Courts  of  the  country  where  the  debt  was  contracted. 
The  reported  decisions  fully  instruct  this.  Heron,  Dec.  16,  1773,  Morr.  p. 
8550.  In  Wright,  Feb.  6,  1782,  id.,  p,  8553,  a  fug»  warrant  was  granted 
against  a  person  who  had  been  the  creditor's  factor  in  America,  and  who 
intended  to  return  tSere;  the  contention  that  the  power  of  a  judge  to  grant 
such  warrant  was  limited  to  the  case  where  the  debtor  meditated  an  escape 
from  justice  being  held  altogether  erroneous.  In  the  latter  case  of  Dickie, 
Dec  20,  1811,  F.C.,  it  was  even  held  that  an  English  bankrupt,  against 
whom  a  commission  of  bankruptcy  had  been  issued  in  England,  but  who 
had  not  obtained  his  certificate,  and  who  had  come  into  this  country  for  a 
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temporary  purpose,  might  be  apprehended  and  imprisoned  as  in  medilatione 
fugce  at  the  instance  of  a  Scotch  creditor  for  a  debt  contracted  in  England. 
The  Lord  Justice-Clerk  remarked  that  ''  the  general  question  was  settled 
that  a  warrant  against  a  foreigner  as  being  in  meditatiom  fugas  might  be 
competently  used."  Liistly,  in  Crowder,  19th  Nov.,  1831,  it  was  ruled  that 
a  foreigner  who  had  been  brought  into  Scotland  by  a  criminal  warrant,  and 
detained  there  after  trial  against  her  will,  was  liable  to  be  arrested  as  in 
meditatione  fugcB  on  the  ground  of  a  debt  contracted  in  this  country  by 
delict.  In  that  case  the  then  Lord  Justice-Clerk  made  this  important 
observation : — **  I  do  not  enter  into  the  question  of  domicile  at  all.  I  look 
upon  the  claim  of  debt  upon  which  the  summons  is  founded,  and  to  which 
the  respondent  has  made  oath  as  an  obligation  contracted  in  Scotland,  and 
for  the  enforcement  of  which  the  Courts  of  this  country  are  undoubtedly 
competent,  and  I  know  of  no  authority  or  decision  which  absolutely  requires 
that  a  debtor  shall  have  a  legal  domicile  in  this  country  before  an  applica- 
tion for  a  meditatiom  fugce  warrant  can  be  competently  made  against  him." 
On  the  whole,  therefore,  the  Sheriff  considers  himself  bound  to  grant  the 
initiatory  warrant  to  apprehend  for  examination,  without  prejudice  to  any 
argument  which  may  be  offered  in  bar  of  farther  procedure  when  the 
respondent  is  himself  in  Court. 
Act. — J,  M,  Robertson.] 

SHERIFF   SMALL   DEBT   COURT,   KINCARDINESHIRE.— 

Sheriff  Dove  Wilson. 

Hogg  v.  Caledonian  Railway  Cob£pany. — July  17. 

Carrier — Negligence — Damages  for  failure  to  deliver  iimeously — Loss  of 
market  included. — ^This  case  was  fully  stated  in  the  judgment  of  the  S.  S., 
which  was  in  these  terms: — ^The  pursuer  sues  the  defenders  for  damages 
occasioned  by  delay  in  the  delivery  of  cattle  entrusted  to  them  for  carriage. 
On  15th  January  last  pursuer  delivered  at  Laurencekirk  station  three  cattle 
consigned  to  Glasgow.  The  forwarding  note  bears  that  they  were  to  be 
delivered  there  to  **  George  Mollison,  Gallowgate.*'  It  also  bears  that  they 
were  carried  subject  to  certain  concUtions  (which  are  referred  to,  only  to 
show  that  they  have  no  bearing  on  the  question  at  issue) — namely,  that 
the  company  was  not  to  be  responsible  for  damage  occasioned  by  the  un- 
mliness  of  the  animals,  and  that  no  more  than  a  certain  amount  of  damages 
should  be  recovered.  The  forwarding  note  contained  no  other  conditions. 
The  cattle  were  despatched  that  afternoon,  and  arrived  in  Glasgow  on  the 
morning  of  the  16th,  the  market  day.  By  mistake  the  truck  containing 
them  was  chalked  either  "  Harrison  "  or  **  Morrison,"  and  though  the  con- 
signee says  he  had  men  at  the  station  for  the  express  purpose  of  getting 
cattle,  he  neither  got  them,  nor  got  notice  of  their  being  there.  The  cattle 
remained  all  day  at  the  station,  and  in  the  evening  were  sent  to  a  stable. 
On  the  following  morning  the  consignee  went  to  inquire  after  them,  and 
^as  then  offered  delivery.  He  refused  it  till  he  should  communicate  with 
ptusuer;  but,  on  hearing  from  him,  took  delivery  on  the  20th.  In  this 
state  of  the  facts  there  is  no  doubt  that  the  consignee  wotdd  have  received 
delivery  on  the  16th  but  for  the  mistake  made  by  defrs.  in  the  name.  To 
make  a  mistake  in  the  name  of  the  consignee  is  an  act  of  negligence  for 
vhich  defrs.  must  be  liable,  unless  some  good  ground  to  the  contrary  should 
appear.  It  was  contended  that  defrs.  should  not  here  be  liable,  because  they 
were  not  bound  to  deliver  cattle^  and  that  had  the  consignee  applied  on  the 
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16tli  he  would  have  got  them.  The  reply  is  that  the  express  terms  of  the 
forwarding  note  bind  defra.  to  deliver  the  cattle;  and,  moreover,  even  sup- 
posing defrs.  were  not  bound  to  deliver  the  animals,  it  would  be  difficult  to 
take  so  limited  a  view  of  their  duties  as  to  hold  that  they  had  been  com- 
plied with  by  depositing  the  goods  in  the  yard  labelled  for  a  wrong  person. 
It  was  farther  argued  that  the  defrs.  could  not  be  held  liable,  because  deli- 
very was  tendered  on  the  17th,  and  that  that  was  still  within  a  reasonable 
time.  It  may  have  been  that  had  the  delay  been  caused  by  stress  of  traffic, 
or  by  other  causes  over  which  the  company,  with  the  ordinary  means  at 
their  command,  could  not  exercise  a  control,  that  the  time  might  not  have 
been  considered  u!tireasonable;  but  that  view  cannot  be  taken  where  there 
is  a  delay  of  twenty-four  hours  in  the  delivery  of  live  stock,  occasioned  by 
a  clear  act  of  negligence.  I  therefore  think  damages  are  due.  An  impor- 
tant question  was  raised  as  to  the  principle  on  which  they  ought  to  be 
assessed.  The  day  on  which  the  cattle  should  have  been  delivered  was  a 
market  day,  and  in  consequence  of  their  non-delivery  they  had  to  be  kept 
over  till  next  market,  in  the  following  week.  In  the  interval  the  market 
felL  The  question  is.  Whether  de^  are  liable  for  the  depredation  in 
value  occasioned  by  this  fall.  1  was  at  first  inclined  to  hold  that  to  make 
them  liable  for  this  would  be  to  infringe  the  general  rule  laid  down  in 
Hadley  v.  Baxendule,  23  L.  J.  Ex.  179,  with  which  we  are  all  familiar,  that 
a  party  can  only  be  held  liable  for  such  damages  from  breach  of  contract  as 
arise  naturally  from  the  breach  itself,  or  as  might  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  the  parties  at  the  time  of  making  the 
contract.  I  was  inclined  to  take  this  view,  because  it  hardly  appeared  to 
me  that  loss  occasioned  by  fluctuation  in  the  market  could  be  considered  to 
arise  naturally  from  anything  defrs.  did,  or  that  the  possibility  of  loss  from 
such  a  cause  could  well  be  said  to  have  been  in  their  contemplation.  Bat 
I  find  that  the  matter  has  been  twice  considered  in  the  English  Courts,  and 
that  they  have  held  that  this  was  a  kind  of  loss  which  the  parties  ought  to 
have  had  in  view;  and,  on  the  whole,  I  have  come  to  think  that  the  rule 
they  have  laid  down  is  reasonable  and  salutary.  In  Wilson  v.  Lancashire 
and  Yorkshire  By,  Co.,  30  L.  J.  C.  P.  232,  there  arose  two  questions  which 
well  illustrate  how  far  a  railway  company  is  or  is  not  to  be  held  liable  for 
loss  arising  from  failure  timeously  to  deliver.  The  first  question  was, 
whether  a  consignee  was  entitled  to  loss  of  profit  which  he  might  have 
made  had  he  got  the  article  in  due  time,  and  converted  it;  and,  secondly, 
whether  he  was  entitled  to  the  difference  in  the  market  value  which  had 
taken  place;  and  it  was  held  that  the  former  could  not  be  considered,  but 
that  the  latter  fairly  might  Gollard  v.  S.-E.  By.  Co.,  30  L.  J.  Ex.  333,  is 
even  more  clearly  in  point.  In  that  case  hops  were  consigned.  Had  they 
been  delivered  in  due  time  they  would  have  sold  for  £18  per  cwt;  but  in 
consequence  of  defr.'s  negligence,  causing  delay,  they  could  not  be  sold  till 
the  market  had  fallen  to  £9  per  cwt.  It  was  held  that  the  company  were 
liable  for  the  difference,  and  the  case  is  all  the  stronger  because  the  company 
had  no  notice  that  the  hops  were  sent  for  sale.  On  these  grounds,  I  think 
that  change  in  market  value  must  be  taken  into  account  in  cases  like  this, 
where  the  negligence  of  the  company  has  caused  the  pursuer  to  lose  a  good 
market,  and  sell  in  a  bad  one.  In  regard  to  the  amount  of  damages,  I  have 
considered  the  evidence  on  the  footing  that  delivery  should  have  been  taken 
(when  tendered)  on  the  17th  inst,  and  I  assess  them  at  £d,  with  expenses. 
Act— P.  Mackay, Alt—Gordon^  Foi-far. 
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THE  LAW  OF  PARLIAMENTARY  ELECTION. 

BY  JOHN  BURNET,  ESQ.,  ADVOCATE. 

The  Scotch  Reform  Act  of  1868  having  now  become  law,  we  propose 
to  furnish  our  readers  with  an  Abstract  of  the  Law  of  Farliamentaiy 
Election  in  Scotland  as  it  now  exists.  The  law  in  regard  to  burghs 
is  to  be  gathered  chiefly  from  the  Reform  Acts  of  1832  and  1868 
and  the  Burgh  Registration  Act  of  1856;  in  regard  to  counties,  from 
these  Reform  Acts  and  the  County  Voters'  Registration  Act  of  1861 ; 
and  in  regard  to  universities,  from  the  Universities'  Act  of  1858  and 
the  Reform  Act  of  1868.  Other  Acts  have  an  important  bearing  on 
the  subject,  such  as  the  Valuation  of  Lands  Act  of  lSo4s  (17  and  18 
Vict,  cap.  91),  and  the  Acts  still  in  force  in  regard  to  Corrupt  Prac- 
tices at  Elections,  viz.: — 2  Geo.  IL,  c.  24;  15  and  16  Vict.,  c.  57;  17 
and  18  Vict,  c.  102;  21  and  22  Vict,  c.  87;  26  Vict.  c.  29  (sect  8 
of  which  is  now  repealed) ;  and  the  recent  "Parliamentary  Elections 
Act  1868"  (31  and  32  Vict,  c.  125). 

The  subject  may  be  thus  divided : — 
I.  What  places  return  members. 
IL  Who  may  be  returned  as  members. 

III.  Who  may  be  registered  in  burghs. 

IV.  Who  may  be  registered  in  counties. 
V.  Who  may  be  registered  in  universities. 

VI.  Special  cases  in  regard  to  registration — 

(1)  Joint  owners  and  occupiers  in  burghs. 

(2)  Joint  owners  and  occupiers  in  counties. 

(3)  Successive  occupancy. 

(4)  Liferenters  and  fiars. 

(5)  Husbands  and  wives. 

(6)  Sequestrated  bankrupts. 

(7)  Paupers. 

(8)  Persons  not  paying  poor  rates. 

(9)  Other  persons  disqualified. 
VII.  Manner  of  registration  in  burghs. 

VIII.  Manner  of  registration  in  counties. 
IX.  Manner  of  registration  in  universities. 

vol..  XU.,  NO.  CXLL — SEPT.,  1868.  h2 
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X.  Who  may  vote. 
XI.  The  election. 
XII.  Corrupt  and  illegal  practices. 
XIII.  Election  petitions,  etc. 

For  convenience  we  will  make  use  of  the  following  abbreviations  in 
referring  to  statutes: — 

R  A.=The  Eefonn  Act  of  1832,  2  and  3  Wm.  IV.,  c.  65. 
N.  R  A.=The  New  Eefonn  Act  of  1868.  31  and  32  Vict,  c  48. 

B.  R  A=The  Burgh  Kegistration  Act,  19  and  20  Vict,  a  58. 

C.  V.  A.=The  County  Voters'  Act,  2+  and  25  Vict,  c.  83. 

I.  What  places  return  members? 

(Note. — In  CMOS  where  several  barghs  retam  only  one  member,  the  town  tt 
which  the  writ  is  procUimed  is  put  in  italics.) 

Burghs: — ^Edinburgh,  2;  Glasgow.  3;  Dundee,  2;  Aberdeen,  1; 
Paisley,  1;  Greenock,  1;  Perth,  1;  Kirkwall,  Wick,  Dornoch,  Dingwall, 
Tain,  and  Cromarty,  1;  Fortrose,  Inverness,  Nairn,  and  Forres,  1; 
Ulgin,  Cullen,  Banff,  Inverury,  Kin  tore,  and  Peterhead,  1;  Inverbervie, 
Montrose,  Aberbrothwick,  Brechin,  and  Forfar,  1;  Cupar,  St  Andrews, 
Anstruther  (Easter),  Anstruther  (Wester),  Crail,  Kilrenny,  and  Ktten- 
weeni,  1;  Dysart,  Kirkcaldy,  Kinghom,  and  Burntisland,  1;  Inver- 
keithing,  Dunfermline,  Queensferry,  Culross,  and  Stirling,  1;  Benftew, 
Rutherglcn,  Dumbarton,  Kilmarnock,  and  Port-Glasgow,  1;  Had- 
dington, Dunbar,  North  Berwick,  Lauder,  and  Jedburgh,  1;  Leiih, 
Portobello,  and  Musselburgh,  1;  Hawick,  Galashiels,  and  Selkirk,  1; 
Linlithgow,  Lanark,  Falkirk,  Airdrie,  and  Hamilton,  1;  Ayr,  Irvine, 
Campbeltown,  Inverary,  and  Oban,  1 ;  Dumfries,  Sanquhar,  Annan, 
Lochmaben,  and  Kirkcudbright,  1;  Wigton,  New  Galloway,  Stranner, 
and  Whithorn,  1.     Total,  26. 

Counties: — East  Aberdeen,  1 ;  West  Aberdeen,  1 ;  North  Ayr,  1 ; 
South  Ayr,  1;  North  Lanark,  1;  South  Lanark,  1;  Argyle,  1;  Banff,  1; 
Bute,  1;  Berwick,  1;  Caithness,  1;  Dumbarton,  1;  Dumfries,  1;  Edin- 
burgh, 1;  Fife,  1;  Forfar,  1;  Haddington,  1;  Inverness,  1;  Kincar- 
dine, ];  Kirkcudbright,  1;  Linlithgow,!;  Orkney  and  Shetland,!; 
Perth,  1;  Renfrew,  1;  Roxburgh,  1;  Stirling,  1;  Sutherland,  1;  Wig- 
ton,  1;  Elgin  and  Nairn,  1;  Ross  and  Cromarty,  1;  Clackmannan  and 
Kinross,  1;  Peebles  and  Selkirk,  1.     Total,  32. 

Universities: — ^Edinburgh  and  St  Andrews,  1;  Glasgow  and  Aber- 
deen, 1.    Total,  2. 

Total  number  of  members,  60. 

II.  Who  may  be  returned  as  members? 

Any  person  may  be  returned  as  a  member  of  the  House  of  Com- 
mons except — 

1.  British  and  Scottish  peers. 

2.  Minors  and  lunatics. 

3.  Women. 

4.  Aliens,  even  although  they  have  obtained  a  certificate  of  nata- 
ralisation  and  taken  the  oath  (7  and  8  Vict,  c,  66,  s.  6X 


!PHE  LAW  OF  PABLIAIIEKTABT  ELECTION.  507 

5.  Ordained  clergymen  of  the  Established  Churches  of  England  or 
Scotland  (41  Geo.  Ill,  c.  63). 

6.  Eoman  Catholic  priests  (10  Geo.  IV.,  c.  7,  a  9). 

7.  Judges  of  the  Court  of  Session  (7  Geo.  II.,  c.  16). 

8.  The  judges  of  England  and  Ireland  (except  the  Master  of  the 
BoUa  in  England). 

9.  SheriflFs  of  counties  (21  Geo.  II.,  a  19,  s.  11). 

10.  Sheriffs-Substitute,  Sheriff*  Clerks  and  their  deputes,  for  the 
counties  in  which  they  hold  office  (K  A.,  s.  36). 

11.  Town  Clerks  and  their  deputes,  for  the  burghs  in  which  they 
hold  office  (Ibid). 

12.  Government  contractors  (except  contractors  for  loans). 

13.  Crown  pensioners  (except  holders  of  diplomatic  pensions). 

14.  Persons  holding  any  office  or  place  of  profit  whatsoever  under 
the  Crown  created  since  1705  (with  many  exceptions). 

15.  Persons  engaged  in  the  collection  and  management  of  duties 
and  taxes  imposed  since  1694  (except  the  Commissioners  of  the 
Treasury). 

16.  Any  candidate  who  has  been  declared  guilty,  by  the  report  of 
a  judge  on  an  election  petition,  by  himself  or  his  agents,  of  bribery, 
treating,  or  undue  influence  at  any  previous  election  during  the  same 
Parliament  (17  and  18  Vict.,  c.  102,  s,  36). 

17.  Every  candidate,  in  regard  to  whom  it  is  found,  by  the  report 
of  the  judge  upon  an  election  petition,  that  bribery  has  been  committed 
at  an  election  by  him,  or  with  his  knowledge  and  consent,  is  incapable 
of  being  elected  during  the  seven  years  after  such  finding. — 31  and  32 
Vict.,  c.  125,  8.  43. 

When  a  person  has  been  returned  as  a  Member  of  Parliament  since 
the  acceptance  by  him  from  the  Crown  of  any  of  the  offices  mentioned 
in  schedule  H  of  N.  R  A.,  the  subsequent  acceptance  by  him  of  any 
other  office  or  offices  mentioned  therein  does  not  now,  as  formerly, 
vacate  his  seat  The  offices  of  Lord-Advocate  and  Solicitor-General 
of  Scotland  are  two  of  the  offices  so  mentioned. — N.  R  A.,  s.  51. 

IIL  Who  may  be  registered  as  voters  in  burghs? 

In  construing  the  New  Reform  Act,  it  is  necessary  to  keep  in  view 
the  provisions  of  previous  statutes.  More  particularly  is  this  neces- 
sary in  regard  to  the  important  question  as  to  who  possess  the  fran- 
chise, because,  by  a  saving  clause  in  the  New  Reform  Act  (sect  5G ), 
it  is  expressly  enacted  that — 

"The fmichiBeg  conferred  by  this  Act  shall  be  in  addition  to,  and  not  in  sulstUution 
/or,  any  existing  franchises,  bat  so  that  no  person  shall  be  entitled  to  vote  for  the  same 
pUoe  in  respect  of  more  than  one  qoalifioation;  and,  subject  to  the  provisions  of  this 
Act,  aU  laws,  customs,  and  enactments  now  in  force,  oonferrinff  any  right  to  vote,  or 
otherwise  relating  to  the  representation  of  the  people  in  Scotland,  and  the  registration 
of  persons  entitled  to  vote,  shall  remain  in  full  force,  and  shaU  apply,  as  nearly  an 
cireamstanoes  admit,  to  any  person  hereby  aothoiisad  to  vote,  and  mall  also  apply 
to  aav  oonstitaenoy  hereby  aQthorised  to  retom  or  contribute  to  retam  a  Mefnber  or 
Memben  to  Parliiunent,  as  if  it  had  heretofore  returned,  or  contributed  to  return,  such 
Members  to  Parliament^  and  to  the  franchises  hereby  conferredi  and  to  the  register  of 
▼oteii  hereby  nqaired  lo  be  fonaed,** 
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And  by  section  58  it  is  enacted  that — 

"  This  Act,  8o  far  as  is  consistent  with  the  tenor  thereof,  shall  be  oonstmsd  u  one 
with  the  enactments  for  the  time  being  in  force  relating  to  the  representation  of  the 
people  in  Scotland,  and  with  the  Registration  and  Valuation  Acta. 

Keeping  these  clauses  in  view,  we  prdceed  to  inquire  Who  may  be 
registered  in  burghs?     These  are — 

1.  Every  person,  not  subject  to  any  legal  incapacity,  who  is  and 
shall  have  been  for  twelve  months  prior  to  31st  July,  in  the  occupancy, 
either  as  proprietor,  tenant,  or  life-renter,  of  any  house,  warehouse^ 
counting-house,  shop,  or  other  building,  within  the  limits  of  any  city, 
burgh,  or  town,  returning,  or  contributing  to  return,  a  Member  of 
Parliament;  which  house,  etc.  (either  separately  or  jointly  with  any 
other  house,  etc.,  within  the  same  limits,  or  with  any  land  owned  and 
occupied  by  him,  or  occupied  under  the  same  landlord,  and  also 
situate  within  the  same  limits),  shall  be  of  the  yearly  value  of  jE^IO; 
and  who  shall  have  paid,  on  or  before  20th  July,  all  assessed  taxes 
which  shall  have  become  payable  by  him,  in  respect  of  said  premises, 
previously  to  6th  April  preceding;  and  who  shall  have  resided  for  six 
months  preceding  31st  July  within  such  city,  burgh,  or  town,  or 
within  seven  statute  miles  of  some  part  thereof — R  A.,  s.  11. 

2.  Every  true  owner  of  such  premises  so  resident^  although  he 
should  not  occupy  any  premises  within  the  limits,  or  although  the 
premises  actually  occupied  by  him  should  be  of  less  yearly  value  than 
£10.— R.  A-,  s.  11. 

3.  Every  man  of  full  age,  and  not  subject  to  any  legal  incapacity, 
who  is  and  has  been  for  twelve  months  next  preceding  31st  July  an 
inhabitant  occupier,  as  owner  or  tenant,  of  any  dwelling  house  within 
the  burgh;  and  who,  during  said  twelve  months,  has  not  received 
parochial  relief,  and  has  not  been  exempted  from  payment  of  poor 
rates  on  the  ground  of  inability  to  pay ;  and  who  has  paid,  on  or 
before  20th  June  (this  year  1st  August),  all  poor  rates  (if  any)  that 
have  become  payable  by  him  in  respect  of  his  dwelling  house,  or  as 
an  inhabitant  of  the  parish  up  to  1 5th  May  preceding. — N.  R  A,  &  3. 

The  franchise  conferred  by  this  provision  of  the  recent  Act  is  given 
to  occupiers  of  "  any  dwelling  house."  But  this  very  general  expres- 
sion has  been  said  to  be  limited  by  the  interpretation  clause,  where  it 
is  declared  that ''  dwelling  house  "  shall  include  any  })art  of  a  house 
occupied  as  a  separate  dwelling,  and  (in  any  parish  in  which  poor 
rates  are  levied)  the  occupier  of  which  is  separately  rated  to  the  relief 
of  the  poor,  either  in  respect  thereof  or  as  an  inhabitant  of  snch 
parish.  If  this  view  be  correct,  it  seems  to  follow  that  in  all  parishes 
in  which  poor  rates  are  levied,  no  person  has  been  enfranchised  who 
occupies  a  dwelling  house  under  c£?10  rental  unless  he  is  also  rated  to 
the  relief  of  the  poor.  But  it  must  be  kept  in  view  that  the  inter- 
pretation clause  does  not  say  that  ''  dwelling  house  "  shall  mean,  but 
only  that  it  shall  indiide,  what  is  there  stated.  It  may  include  mor& 
"  Owner,"  by  the  same  clause,  is  said  to  include  certain  leaseholders, 
but  that  cannot  mean  that  the  term  includes  them  only. 
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4.  Every  man  of  fall  age,  and  not  subject  to  any  legal  incapacity, 
who,  as  a  lodger,  has  occupied  in  the  same  burgh,  separately  and  as 
sole  tenant  for  the  twelve  months  preceding  31st  July,  lodgings  of  a 
dear  yearly  value,  if  let  imfurnished,  of  dPlO  or  upwards;  and  has 
resided  in  such  lodgings  during  said  period;  and  has  claimed  to  be 
registered  as  a  voter. — N.  R  A.,  s.  4. 

IV.  Who  may  be  registered  in  counties  ? 

1.  All  persons  who,  on  17th  July,  1832,  were  lawfully  on  the  roll 
of  freeholders,  or  were  then  entitled  to  be  put  on  said  roll,  or  who 
previous  to  1st  March,  1831,  became  the  owners  or  superior  of  lands 
affording  the  qualification  for  being  so  enrolled,  and  who  still  retain 
the  qualification  on  which  they  were  then  enrolled,  or  entitled  to  be 
enrolled. — R  A.,  s.  6. 

2.  Every  person  not  subject  to  any  legal  incapacity  who  is,  and  shall 
have  been  for  six  months  next  previous  to  31st  July,  the  owner 
(whether  he  has  made  up  his  titles  or  is  infeft  or  not)  of  any  lands, 
houses,  feu-duties,  or  other  heritable  subjects  (except  debts  heritably 
secured),  within  the  county,  which  are  of  the  yearly  value  of  ^10,  and 
shall  actually  yield,  or  be  capable  of  yielding  that  value  to  him,  after 
deducting  any  feu-duty,  ground-annual,  or  other  consideration  which 
he  may  be  bound  to  pay,  or  to  give,  or  account  for,  as  a  condition  of 
his  right,  provided  he  be  by  himself,  his  tenants,  vassals,  or  others,  in 
possession  of  the  said  subjects,  and  be  either  himself  in  the  actual 
occupation,  or  in  receipt  of  the  profits  and  issues  thereof,  to  the  extent 
above-mentioned.  If  the  property  has  come  to  him  within  the  said 
period  of  six  months  by  inheritance,  marriage,  marriage  settlement,  or 
mortis  causa  disposition,  or  by  appointment  to  any  place  or  office,  he 
may  be  registered  on  the  first  occasion  thereafter  on  which  the  register 
is  made  up. — R  A,  s.  7. 

3.  Every  man  of  full  age  and  not  subject  to  any  legal  incapacity, 
who  is,  and  has  been  for  six  months  next  preceding  31st  July,  the 
proprietor  (whether  he  has  made  up  his  titles  or  is  infeft  or  not),  of 
lands  and  heritages,  the  yearly  value  of  which,  as  appearing  from  the 
Valuation  Soil  of  the  county,  shall  be  £5  or  upwards,  after  deduction 
of  any  feu-duty,  ground  annual,  or  other  annual  consideration  which 
he  may  be  bound  to  pay,  or  give,  or  account  for,  as  a  condition  of  his 
right,  and  after  deduction  of  any  annuity,  life-rent  provision,  or  such 
other  annual  burden. — N.  R  A,  s.  5. 

"  Proprietor,''  or  "  owner,"  when  used  in  this  Act,  includes  "  any 
person  who  shall  hold  under  a  lease  for  a  period  of  not  less  than  57 
years,  exclusive  of  breaks." — N.  R  A.,  s.  59. 

4.  Tenants  in  lands,  houses,  or  other  heritable  subjects,  situated 
within  the  county,  who  hold,  and  have  held  the  same  for  twelve  months 
next  previous  to  31st  July,  whether  in  their  personal  possession  or  not, 
(and  also  sub-tenants  and  assignees  who  are  in  actual  occupation)  under 
a  lease  or  leases,  missive  of  lease,  or  other  written  title,  for  a  period  of 
not  less  than  57  years  (exclusive  of  breaks),  or  for  the  lifetime  of  the 
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tenant,  where  the  clear  yearly  value  of  the  tenant's  interest,  after  pay- 
ing the  rent  and  any  other  consideration  due  by  him  for  his  said  right, 
is  not  less  than  «£^10,  or  for  a  period  of  not  less  than  19  years  where 
the  clear  yearly  value  of  the  tenant's  interest  is  not  less  than  <f  50.  If 
the  right  to  the  lease  has  come  to  the  tenant  within  the  said  period 
of  twelve  months  by  inheritance,  marriage,  marriage  settlement,  or 
moiiis  causa  disposition,  he  may  be  registered  on  the  first  occasion 
thereafter  on  which  the  register  is  made  up. — R  A.,  a  9. 

5.  Tenants  in  lands,  houses,  or  other  heritable  subjects  situated 
within  the  county,  who  are  and  have  been  for  twelve  months  nest 
previous  to  31st  July  in  the  actual  personal  occupancy  thereof,  when 
the  yearly  rent  is  not  less  than  ^50 ;  or  when  the  tenant,  whatsoeyer 
the  rent  may  be,  has  truly  paid  for  his  interest  in  the  subjects  a  price, 
grassum,  or  other  consideration  of  not  less  than  <f  300. — R  A.,  a  9. 

6.  Every  man  of  full  age,  and  not  subject  to  any  legal  incapacity, 
who  is  and  has  been  during  the  twelve  months  immediately  preceding 
31st  July  ''  in  the  actual  personal  occupancy,  as  tenant,  of  lands  and 
heritages  within  the  county  of  the  annual  value  of  £14i  or  upwards, 
as  appearing  on  the  Valuation  Roll  of  such  county; "  and  who,  during 
said  twelve  months,  has  not  received  parochial  relief,  or  been  exempted 
from  payment  of  poor  rates  on  the  ground  of  inability  to  pay;  and 
who  has  paid  on  or  before  20th  June  (this  year  1st  Aygust),  aU  poor 
rates  (if  any)  that  have  become  payable  by  him  in  respect  of  said 
lands  and  heritages  up  to  15th  May  preceding. — N.  R  A.,  a  6. 

V.  Who  may  be  registered  in  universities  ? 

The  persons  entitled  to  vote  for  university  members  are — 

1.  The  Chancellor; 

2.  The  members  of  the  University  Court; 

3.  The  Professors  for  the  time  being;  and 

4.  All  the  other  members  of  General  Council  whose  names  arc 
registered.    Those  entitled  to  be  registered  are — 

(1)  Masters  of  Arts,  whether  honorary  or  after  examination. 

(2)  Doctors  of  Medicine,  after  examination. 

(3)  Doctors  of  Science,  do. 

(4)  Bachelors  of  Divinity,  do. 

(5)  Bachelors  of  Laws,  do. 

(6)  Bachelors  of  Medicine,         do. 

(7)  Bachelors  of  Science,  do. 

(8)  Holders,  after  examination,  of  any  other  degree  that  may  here- 

after be  instituted;  and 

(9)  Matriculated  Students  who  have,  prior  to  2d  August,  1861, 

studied  in  the  university  for  four  complete  winter  sessions,  or 
who  have  studied  in  the  university  for  three  complete  sessions 
and  for  one  complete  session  in  any  other  Scottish  university 
— ^the  attendance,  in  either  case,  having  been  for  at  least  two 
of  such  sessions  on  the  course  of  study  in  the  Faculty  of  Arts. 
— N.  R  A.,  a  27,  28. 
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No  one  can  be  enrolled  as  a  Member  of  Council  unless  be  is  of  full 
ago  and  subject  to  no  legal  incapacity;  but  graduates  are  not  disquali- 
fied from  being  Members  of  Council  by  reason  of  their  being  students. 
The  Chancellor,  the  Members  of  the  University  Court,  and  the  Profes- 
sors, do  not  require  to  be  registered, — N.  R  A.,  a  28. 

VL  Special  cases  in  regard  to  registration. 

1.  Joint  owners  and  occupiers  in  burghs. 

(1)  Joint  owners  and  occupants  of  subjects  in  a  burgh,  on  whom 
the  franchise  was  conferred  in  1832,  may  all  be  registered  if  the 
share  or  interest  of  each  be  of  the  yearly  value  of  «f  10. — R  A., 
s.  11  and  12. 

(2)  In  regard  to  the  household  franchise  in  burghs  created  by  the 
New  Reform  Act,  it  is  specially  provided  "  that  no  man  shall,  under 
this  section,  be  entitled  to  be  registered  as  a  voter  by  reason  of  his 
being  a  joint  occupier  of  any  dwelling  house.'* — N.  R  A.,  s.  3. 

(3).  Lodgers  must  be  sole  tenants  of  their  lodgings. — N,  R  A.,  s.  4. 

2.  Joint  owners  and  occupiers  in  counties. 

(1)  All  co-proprietors  or  joint  owners  enfranchised  in  1832  are 
entitled,  however  numerous,  "  each  to  vote  in  respect  of  their  joint 
property  within  the  shire,  provided  the  share  or  interest  of  each  joint 
owner  is  of  the  yearly  value  of  jPlO. — R  A.,  s.  8. 

(2)  Joint  tenants  enfranchised  in  1832  are  also  entitled  to  be  regis- 
tered^ provided  "each  tenant"  is  within  the  conditions  of  section  9. 
(Vide  Supra  IV.,  4i,  5),    But 

(3)  In  regard  to  the  county  franchise  created  by  the  New  Beforni 
Act,  no  greater  number  than  two  joint  owners  or  occupants  of  lauds 
and  heritages  "to  which  a  right  of  voting  is  for  the  first  time 
attached  by  this  Act,"  can  be  registered  or  vote  in  respect  of  the 
same  subjects,  "  unless  their  shares  or  interests  in  the  same  shall  have 
come  to  them  by  inheritance,  marriage,  marriage  settlement,  or  mortis 
causa  conveyance,  or  unless  such  joint  owners  or  joint  tenants  shall 
be  bona  fide  engaged  as  partners  carrying  on  trade  or  business  in  or 
on  such  lands  and  heritages."  The  interest  of  each  joint  owner  must 
be  of  the  annual  value  of  £5^  and  the  interest  of  each  joint  tenant  or 
occupant  must  be  of  the  annual  value  of  £1^. — N.  R  A.,  s.  14. 

3.  Successive  occupancy. 
It  is  not  necessary,  either  in  burghs  or  counties,  that  the  same 
subjects  should  be  occupied  for  twelve  months  next  previous  to  31st 
July.  This  was  the  rule  vnder  the  Old  Reform  Act  in  regard  to  the 
burgh  franchise  (s.  12).  The  New  Eeform  Act  (s.  13)  enacts  that 
**  different  premises  occupied  in  immediate  succession  by  any  person  as 
owner  or  tenant  during  the  twelve  calendar  months  next  previous  to 
the  last  day  of  July  in  any  year,  shall  have  the  same  effect  in  quali- 
fying such  person  to  vote  for  a  burgh  or  county  respectively  as  a 
continued  occupancy  of  the  same  premises  in  the  manner  herein  pro- 
vided :  And  this  provision  shall  apply  to  the  successive  occupancy  of 
premises  in  counties  of  the  annual  vtdue  of  £50  and  upwards,  as  well 
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as  to  premises  which,  for  the  first  time  under  this  Act,  afford  the 
qtialification  for  the  franchise/' — N.  R  A.,  s.  13. 

This  provision  does  not  apply  to  lodgings,  but  only  to  "  premises," 
which,  by  the  interpretation  clause,  means,  in  regard  to  burghs,  ''a 
dwelling  house."  But  a  question  arises  whether,  under  the  words  of 
a  4  creating  the  lodger  franchise,  the  principle  of  successive  occu- 
pancy is  not  included.  The  expression,  "  hais  occupied  in  tJie  same 
burgh  lodgings,"  seems  to  im[dy  that  the  lodgings  occupied  may  be 
different.  It  is  remarkable  that,  in  the  English  Act  of  1867,  the 
words  are,  "  has  occupied  in  the  same  borough  ^  same  lodgings.** 

4.  Liferenters  and  fiars. 

The  Old  Reform  Act  {s,  8)  enacts  that,  "in  elections  for  shires, 
where  two  or  more  persons  are  interested  in  any  subject  to  which  a 
right  of  voting  is  for  the  first  time  attached  by  this  Act  as  liferenter 
and  as  fiar,  the  right  of  voting  shall  be  in  the  liferenter  and  not  in 
the  fiar."  The  New  Reform  Act  (s.  14)  contains  a  similar  provision 
in  regard  to  the  county  franchise  created  by  it,  and  enacts  also  that 
the  liferenter  shall  have  the  right  to  be  registered,  and  not  the  fiar. 

5.  Husbands  and  Wives. 

By  R  A,  s.  8  and  11,  husbands  are  entitled  to  vote^in  county  and 
burgh  elections,  "in  respect  of  property  belonging  to  their  wives,  or 
owned  or  possessed  by  such  husbands  after  the  death  of  their  wives, 
by  the  courtesy  of  Scotland."  A  similar  provision  is  contained  in  the 
N.  R  A,  s.  14,  in  regard  to  lands  and  heritages,  to  which  a  right  of 
voting  in  counties  is  for  the  first  time  attached  by  that  Act 

6.  Sequestrated  Bankrupts. 

If  the  owner  of  a  subject  affording  a  qualification  has  been  seques- 
trated under  the  Bankruptcy  Statutes,  and  the  subject  has  become 
vested  in  the  trustee  on  his  estate,  under  s.  102  of  the  Act  19  and  20 
Vict.,  c.  79,  such  person  of  course  cannot  be  registered,  because  he  has 
ceased  to  be  an  owner. 

7.  Paupers. 

No  person  can  be  registered  or  vote,  either  in  a  burgh  or  county, 
who  has  been,  during  the  twelve  months  next  preceding  31st  July,  in 
receipt  of  parochial  relief — R  A,  s.  11;  N.  R  A,  ss.  3,  6,  50.  This 
provision  does  not  apply  to  University  electors,  and  it  seems  doubtful 
whether  it  affects  the  lodger  franchise  in  burghs.  It  is  specially 
mentioned  in  the  sections  of  the  new  Act  creating  the  household 
franchise  in  burghs,  and  extending  the  occupation  franchise  in 
counties,  but  omitted  in  section  4,  which  creates  the  lodger  franchise 

To  enable  the  assessor  to  exclude  paupers  fix^m  the  roll,  the  collec- 
tor of  poor  rates  in  each  parish  is  bound,  on  or  before  1st  July  (this 
year  Sd  August),  to  deliver  or  send  to  the  assessor  for  the  burgh  or 
county,  a  list,  certified  by  him,  of  all  occupiers  of  premises  who  have 
been,  during  the  twelve  mouths  preceding  31st  July,  in  the  receipt  of 
parochial  relief,  which  list  shall  be  prima  facie  evidence  of  the  cor- 
rectness of  the  entries  contained  in  it — ^N.  R  A,  s.  19.  A  form  of 
the  list  is  given  in  schedule  D.,  and  the  names  must  be  given  in 
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the  order,  as  nearly  as  may  be,  in  which  they  appear  in  the  Valnatiou 
Roll 

8.  Persons  not  paying  poor  rates. 

The  clauses  of  the  N.  R  A.  conferring  the  household  franchise  in 
barghs,  and  the  occupation  franchise  in  counties,  specially  exclude 
from  their  operation  every  person  (1)  who,  during  the  twelve  months 
preceding  31st  July,  has  been  exempted  from  payment  of  poor  rates 
on  the  ground  of  inability  to  pay;  and  (2)  who  shall  have  failed  to 
pay,  on  or  before  20th  June  (this  year  1st  August),  all  poor  rates  (if 
any)  that  have,  up  to  the  15th  May  preceding,  become  payable  by  him 
in  burghs  in  respect  of  his  dwelling  house,  or  as  an  inhabitant  of  any 
parish  in  the  burgh,  and  in  counties  in  respect  of  the  lands  and 
heritages  occupied. — N.  R.  A.,  s.  3  and  6. 

This  provision  does  not  apply  to  owners  in  counties  enfranchised 
by  the  new  Act,  or  to  any  person  previously  possessed  of  the  franchise 
in  cither  burghs  or  counties. 

The  collector  of  poor  rates  is  bound  to  include  in  his  list  above 
mentioned  all  occupiers  of  premises  who  have  been  exempted  from 
payment,  or  have  failed  to  pay,  poor  rates  as  above. — N.  R  A.,  s.  19. 
The  list  need  not  include  occupiers  formerly  in  possession  of  the 
franchise,  because  they  remain  entitled  to  it  whether  they  have  paid 
their  rates,  or  been  relieved,  or  not;  and,  besides,  the  list  is  to  contain 
only  the  occupiers  of  premises,  i.e.,  dwelling  houses. — (Interpretation 
clause). 

If  the  name  of  any  person  otherwise  entitled  to  the  franchise  for 
any  burgh  or  county  has  been  omitted  from  the  assessor's  list  of 
voters  on  the  ground  of  his  having  been  exempted  from  payment  of 
poor  rates,  he  may  give  notice  to  the  assessor,  on  or  before  21st  Sept- 
ember in  a  burgh  and  4th  September  in  a  county,  of  his  claim  to  have 
his  name  entered;  which  claim  shall  be  published  by  the  assessor,  and 
may  be  objected  to  in  the  manner  provided  by  the  Registration  Acts 
in  regard  to  other  claims.  The  claim  shall  be  disposed  of  by  the 
Sheriff,  who,  if  satisfied  that  the  claimant  has  been  improperly  or 
erroneously  exempted,  and  that  he  has,  on  or  before  20th  June  (this 
year  Ist  August),  paid  or  tendered  payment  of  the  rates  from  pay- 
ment of  which  he  was  improperly  or  erroneously  exempted,  shall 
insert  his  name  in  the  register.  The  Sheriff's  decision,  sustaining  or 
refusing  the  claim,  is  subject  to  "  the  appeal  provided  in  the  said 
Registration  Acts." — N.  R  A,  s.  17.  But  by  sect.  22  the  appeal  from 
a  Sheriff's  judgment  provided  by  the  Registration  Acts  is  abolished; 
so  that  questions  may  arise  as  to  whether  there  is  any  appeal  under 
&  17,  and,  if  any,  whether  it  is  to  the  former  court  of  appeal,  or  to 
the  new  one  created  by  sect&  22  and  23  of  N.  R  A. 

The  collector  of  poor  rates  in  each  parish  is  also  bound,  on  or  before 
Ist  June  (this  year  25th  July),  to  give  a  notice  to  every  occupier  of 
premises  to  which  a  right  of  voting  is  for  the  first  time  attached  by 
the  N.  R  A,  whose  rate  remains  unpaid  on  15th  May.  A  form  of 
the  notice  is  given  in  N.  R  A.,  Schedule  C.     The  notice  must  be 
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"  delivered  to  the  occupier,  or  left  at  his  last  or  usual  place  of  abode, 
or  with  some  person  on  the  premises  in  respect  of  which  the  rate  is 
payable."  The  notice  is  unnecessary  after  payment  of  the  rate,  or 
where  it  has  been  duly  demanded  by  a  demand-note  served  in  like 
manner  as  is  required  for  the  notice.  Any  collector  of  poor  rates  wbo 
shall  wilfully  withhold  such  notice,  with  intent  to  keep  such  occupier 
off  the  list  or  register  of  voters  for  the  burgh  or  county,  as  the  case 
may  be,  shall  be  deemed  guilty  of  a  crime  and  offence. — N.  R  A.,  a  18. 
It  may  be  here  mentioned  that,  by  s.  49  of  tlie  New  Reform  Act,  it  is 
enacted  that — 

**  Any  person,  either  directly  or  indirectly,  corruptly  paying  any  rate  on 
behalf  of  any  ratepayer,  for  the  purpose  of  enabling  him  to  be  registered  as  a 
voter,  thereby  to  influence  his  vote  at  any  future  election,  and  any  candidate  or 
other  person,  either  directly  or  indirectly  paying  any  rate  on  behalf  of  any  voter 
for  the  purpose  of  inducing  him  to  vote  or  refrain  from  voting,  shall  be  guilty  of 
bribery,  and  be  punishable  accordingly ;  and  any  person  on  whose  behalf  and 
with  whose  privity  any  such  pavment,  as  in  this  section  mentioned,  is  made, 
shall  also  be  guilty  of  bribery,  ana  punishable  accordingly." 

9.  Other  persons  disqualified  from  being  registered. 
In  addition  to  those  already  mentioned,  the  following  pei'sons  are 
disqualified  from  being  registered,  viz. : — 

(1)  British,  Scotch,  or  Irish  peers. 

(2)  Minors. 

(3)  Women. 

(4)  Fatuous  or  insane  persons ;  but  those  blind,  deaf,  or  dumb  may 

be  registered. 

(5)  Aliens  who  have  not  obtained  a  certificate  of  naturalisation  and 

taken  the  oatL 

(6)  Assessors  under  the  "County  Voters*  Act"  or  the  "  Valuation 

Act^"  while  they  continue  in  office,  cannot  be  registered  for 
countiea" — C.  V.  A.,  s.  13. 

(7)  Assessors  in  burghs,  while  they  continue  in  office,  cannot  be 

registered  for  burgha — ^B.  R  A,  s.  8. 

(8)  Every  person  who  has  been  convicted  of  bribery  or  undue 

influence  at  an  election,  or  against  whom  judgment  has  been 
obtained  for  any  penal  sum  in  respect  of  bribery,  treating,  or 
undue  influence. — 17  and  18  Vict,  c.  102,  a  6. 

(9)  Every  candidate  at  an  election,  in  regard  to  whom  it  is  found, 

by  the  report  of  a  judge  upon  an  election  petition,  that 
bribery  has  been  committed  thereat  by  him,  or  with  his  know- 
ledge and  consent,  is  incapable  of  being  registered  as  a  voter, 
or  of  voting  at  any  election  in  the  United  Kingdom  for  seven 
years  after  such  finding. — 31  and  32  Vict,  c.  123,  &  43. 

(10)  Every  person,  other  than  a  candidate,  found  guilty  of  bribeiy 

in  any  proceeding  in  which,  after  notice  of  the  charge,  he  has 
had  an  opportunity  of  being  heard,  is  incapable  of  beingregis- 
tered  as  a  voter,  or  of  voting  at  any  election  in  the  United 
Kingdom  for  seven  years  thereafter. — Ibid,  s.  45. 
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VII.  Begistration  of  burgh  voters. 

An  important  alteration  in  regard  to  the  makiiig*up  of  the  Valuation 
Roll,  from  which,  to  a  large  extent, 'the  register  of  voters  is  made  up, 
has  become  necessaiy,  in  consequence  of  the  introduction  of  the  house- 
hold firanchise  in  burghs.  By  the  Valuation  Act  (&  2)  the  commission- 
ers of  supply  in  counties,  and  the  magistrates  in  burghs,  had  power  to 
exclude,  if  they  thought  proper,  from  the  Valuation  Boll  the  names 
and  designations  of  tenants  and  occupiers  of  lands  and  heritages  let  at 
a  rent  not  amounting  to  £4t  per  annum ;  and  by  a  31  the  proprietor 
of  such  subjects  was  made  chargeable  with  the  whole  of  the  assess- 
ments, with  relief  against  his  tenants,  in  so  far  as  they  were  properly 
chargeable  against  them.    But  by  the  new  Reform  Act  it  is  enacted: 

"S.  XV.  In  every  fatnre  valuation-roll  to  be  made  up  in  any  hurgb,  under  the 
provisions  of  the  Valuation  Acts  in  force  for  the  time,  or  under  the  provisions  of 
this  Act,  the  Aseessor  shall  be  bound  to  specify  separately  each  dwelling-house, 
and  to  ascertain  and  enter  the  yearly  rent  or  value  of  the  same,  and  also  to  enter 
the  name  and  designation  of  the  proprietor  or  reputed  proprietor  thereof,  and, 
where  there  are  tenants  or  occupiers,  the  names  and  designations  of  all  such 
tenants  and  occupiers." 

The  mode  of  making  up  the  register  of  voters  is  prescribed  by  the 
Burgh  Registration  Act,  which,  except  in  so  far  as  altered,  is  made  ap- 
plicable to  the  registration  of  all  persons  who  have  now  a  right  to  be 
registered. — ^N.  R.  A,  s.  19. 

The  chief  alterations  have  reference  to  the  dattes,  on  or  before  which 
claims  and  objections  require  to  be  lodged,  and  the  asses.sor's  and 
sherifTs  duties  must  be  performed,  and  to  the  mode  of  appeal  from 
the  sheriff's  judgments.  The  former  have  become  necessaiy  in  conse- 
quence of  the  increase  of  the  number  of  voters. 

The  following  are  now  the  leading  provisions  on  the  subject: — 

1.  On  or  before  loth  September  in  every  year  the  assessor  of  every 
burgh  shall  make  out,  or  cause  to  be  made  out,  a  list  of  all  persons  en- 
titled to  vote  in  the  election  of  member  or  members  for  such  burgh. 
The  form  of  the  list  ia  given  in  Schedule  A  (No,  1)  of  the  B.  R  A 
It  must  be  arranged  as  directed  by,  and  contain  all  the  particulars 
specified  in,  s.  2  of  the  said  Act 

2.  On  or  before  15th  September  the  assessor  must  sign  said  list, 
and  cause  a  number  of  copies  to  be  written,  or  printed,  and  published, 
by  affixing  the  same  on  or  near  the  town  hall,  or  other  conspicuous 
place  in  the  burgh;  and  he  must  give  notice  by  advertisement  in  one 
or  more  newspapers  circulating  in  the  burgh  of  the  place  at  which  a 
copy  of  the  list  shall  be  open  to  perusal. — B.  R  A,  a  2. 

3.  Each  day,  except  Sunday,  from  16th  to  21  st  September,  the  list 
sliall  be  open  to  perusal  by  any  person,  free  of  charge,  from  10  till  4 
o'clock. — Ibid. 

4.  The  assessor  shall  deliver  copies  of  the  list  signed  by  him  to  all 
persons  applying  therefor  on  payment,  where  the  names  do  not  exceed 
100,  of  6d;  where  they  exceed  100,  and  not  200,  Is;  where  they  exceed 
200,  and  not  300,  Is  6d;  where  they  exceed  300,  and  not  400,  2s; 
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where  they  exceed  400,  and  not  5000,  2s  6d;  where  they  exceed 
5000,  and  not  10,000,  Ss;  and  where  they  exceed  10,000,  10&— 
B.  R  A.,  8.  2,  and  N.  R  A.,  a  19. 

5.  The  assessor  shall  exclude  from  his  list — 

(1)  Every  person  who  shall,  in  writing,  desire  that  his  name  shoold 
not  be  inserted. — ^B.  R  A.,  s.  2. 

(2)  Every  person  whose  name  appears  in  the  list  (to  be  fnmished  to 
the  assessor  by  the  collector  of  poor  rates,  under  s.  19  of  the  N.  R  A) 
of  all  persons  who  have  not  paid  their  rates,  or  have  been  exempted 
from  payment  thereof,  or  have  received  parochial  relief 

(3)  Every  person  otherwise  disqualified  from  being  placed  on  the 
register. 

6.  On  or  before  21st  September,  every  person  entitled  to  vote 
whose  name  has  been  omitted  in  the  assessor's  list,  or  who  is  desirous 
of  being  registered  in  respect  of  a  different  qualification  than  that 
for  which  his  name  appears  on  the  list,  may  give  notice  to  the  assessor 
of  his  claim  or  desire.  A  form  of  claim  is  given  in  the  B.  R  A, 
Schedule  A  (No.  2).  The  assessor  shall,  thereupon,  make  up  and  sign 
a  list  of  these  claims  in  the  form  of  Schedule  A  (No.  3). — B.  R  A,  &  3. 

7.  Any  time  betwixt  1st  August  and  21st  September,  eveiy  person 
desirous  of  being  registered,  in  respect  of  the  occupation  of  lo^ngs, 
must  lodge  a  claim  to  be  so  registered  with  the  assessor.  A  form  of 
claim  is  given  in  the  N.  R  A,  Schedule  I  (No.  1).  The  assessor  shall 
thereupon  make  up  and  sign  a  list  of  such  claims  in  form  of  said 
Schedule  (No.  2).— N.  R  A,  s.  19. 

8.  On  or  before  21st  September,  any  person  in  the  assessor's  list 
may  object  to  any  other  person  as  not  having  been  entitled,  on  31st 
July,  to  have  his  name  inserted  therein.  Notice  of  such  objection 
must  be  given  by  the  objector,  on  or  before  said  date,  to  the  assessor, 
and  also  to  the  person  objected  to.  A  form  of  notice  to  the  assessor 
is  given  in  Schedule  A  (No.  4)  of  the  B.  R  A.,  and  a  form  of  the 
notice  to  the  person  objected  to  is  given  in  the  same  Schedule  (No.  5). 
The  assessor  shall  thereupon  make  up  a  list  of  the  persons  so  objected 
to  in  the  form  of  said  Schedule  (No.  (j). — B.  R  A,  sa  4,  5. 

9.  Notices  of  claims  or  objections  may  be  "  delivered  to  the  assessor 
personally,  or  left,  or  sent  to  him  by  post,  postage  paid,  at  his  place 
of  abode,  or  at  his  place  for  transacting  his  official  business;"  and 
notices  to  persons  objected  to  may  be  given  to  them,  or  left  at  their 
place  of  abode  as  described  in  the  list,  or  sent  by  the  post,  postage 
paid,  addressed  with  a  sufficient  direction  to  the  persons  at  their  nsnal 
place  of  abode. — B.  R  A,  ss.  4,  9.  They  may  be  signed  and  prose- 
cuted by  any  person  holding  a  written  mandate. — ^B.  R  A.,  s.  36. 

10.  On  or  before  25th  September  the  assessor  must  publish  the 
said  lists  of  claims  and  objections  by  advertising,  in  one  or  more  news- 
papers circulating  in  the  burgh,  the  place  at  which  copies  of  the  said 
lists,  and  the  notices  of  claims  and  objections,  shall  be  open  to  peru- 
sal— ^B.  R  A.,  s.  5. 

•  11.  Each  day  (except  Sunday)  between  25 th  September  and  1st 
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October,  the  lists  and  notices  shall,  unless  when  in  use  in  the  fiegis- 
tration  Court,  be  open  to  be  perused  by  any  person,  without  any  fee, 
from  ten  to  four  o'clock;  and  the  assessor  is  bound  to  deliver  copies 
of  the  lists  to  any  person  requiring  the  same,  on  payment  for  each 
copy  at  the  same  rates  as  for  his  original  list  of  votera — B.  R  A,,  s.  5. 

12.  On  or  before  25th  September  the  assessor  must  deliver  to  the 
Town  Clerk  copies  of  his  own  list  of  vA^rs,  and  of  the  lists  of  claimants 
and  of  persons  objected  to,  all  signed  by  him. — B.  R  A.,  s.  6. 

13.  On  25th  September,  or  as  soon  thereafter  as  possible,  the  Town 
Clerk  must  transmit  an  abstract  of  the  said  several  lists  of  claimants 
and  list  of  persons  objected  to  in  his  burgh,  to  the  Sheriff  of  the 
county,  indicating  the  number  of  claims  and  objections  to  be  disposed 
of  by  him  in  the  burgh. — B.  R  A.,  s.  18. 

14.  Each  day  (except  Sundays),  from  15th  September  to  21st 
October,  any  person  whose  name  is  on  the  list  of  voters  for  the  burgh 
for  the  time  being,  or  who  shall  have  claimed  to  have  his  name  in- 
serted in  any  such  list,  is  entitled,  free  of  charge,  to  inspect  any 
Valuation  Soil,  and  make  extracts  therefrom,  for  any  purpose  relating 
to  any  claim  or  objection,  at  any  time  betwixt  ten  and  four  o'clock. — 
K  R  A.,  a  16. 

15.  Betwixt  25th  September  and  16th  October  every  Sheriff  shall 
revise  the  assessor's  lists,  and  hold  Courts  for  the  purpose.  He  shall 
insert  the  name  of  any  person  who  has  been  omitted,  and  who  has 
claimed  to  have  his  name  inserted,  on  being  satisfied  that  such  person 
is  and  was,  on  31st  July,  entitled  to  have  his  name  inserted;  but  such 
claim  may  be  opposed  by  any  person  on  the  list  of  voters.  He  shall 
correct  any  mistake  which  shall  be  proved  to  him  to  have  been  made 
in  any  list,  and  expunge  the  name  of  any  person  whose  qualification 
as  stated  is  insufficient,  and  also  the  name  of  every  person  who  shall 
be  proved  to  him  to  be  dead.  The  Valuation  Boll  is  prima  facie 
proof  of  the  entries  contained  in  it,  but  it  is  competent,  notwithstand- 
ing, to  prove  that  any  subjects  are  or  have  been  of  a  greater  or  less 
value  than  is  there  stated.  On  the  revision  being  completed  by  the 
Sheriff,  he  shall  forthwith,  and  at  latest  on  16th  October,  deliver  the 
revised  lists  to  the  Town  Clerk,  who  shall  forthwith,  after  15th  Octo- 
ber, or  sooner  if  the  Registration  Court  shall  be  earlier  concluded, 
cause  the  lists  to  be  printed  in  a  book.  Except  in  so  far  as  altered  on 
appeal,  and  until  so  altered,  these  lists  shall  form  the  register  of  voters. 
— B.  E.  A.,  ss.  19-26  and  28-31. 

16.  By  the  New  Reform  Act  all  previous  enactments  regarding  ap- 
peals from  the  judgments  of  Sheriffs  in  Registration  Courts,  for  both 
counties  and  burghs,  are  repealed,  and  in  lieu  thereof  a  new  court  of 
appeal  on  questions  of  law  is  created.  There  is  no  provision  for 
review  of  the  judgments  of  Sheriffs  in  regard  to  burgh  registration  on 
questions  of  fact,  in  regard  to  which  they  are  now  final  The  new 
enactments  are  the  following: — 

*'  S.  XXII.  If  any  peraon  whose  name  shall  have  been  stmck  oat  of  any 
register  or  list  of  voters  by  the  Sheriff,  or  who  shall  claim  or  object  before  the 
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Sheriff  at  any  Court,  shall  consider  the  decision  of  the  Sheriff  in  his  case  to  be 
erroneous  in  point  of  law,  he  may,  dther  himself  or  by  some  person  on  his  behalf, 
in  open  Court,  require  the  Sheriff  to  state  the  facts  ol.  the  case,  and  such  ques* 
tion  of  law,  and  his  decision  thereon,  in  a  special  case;  and  the  Sheriff  shall 
prepare  and  sign  and  date  such  special  case,  and  deliver  the  same  in  open  Court 
to  the  Sheriff- Clerk  or  Town- Clerk,  as  the  case  may  be;  and  such  person  or 
some  person  on  his  behalf,  may  thereupon  in  open  Court  declare  his  intention 
to  appeal  against  the  said  decision,  and  may,  within  ten  days  of  the  date  of  such 
special  case,  lay  a  certified  copy  thereof  before  the  Court  of  Api>eal  hereiuafter 
constituted,  for  their  decision  thereon ;  and  the  said  Court  shall  with  all  couveni- 
ent  speed  hear  parties  and  give  their  decision  on  such  special  case,  and  shall 
specify  exactly  every  alteration  or  correction,  if  any,  to  be  made  upon  the  register 
in  pursuance  of  such  decision ;  and  the  register  shiall  be,  as  soon  as  may  be  after 
the  thirty-first  day  of  October  in  each  year,  altered  accordingly  by  or  at  the 
sight  of  the  Sheriff;  and  if  it  shall  appear  to  the  Sheriff  that  nis  judgments 
respecting  the  qualifications  of  any  two  or  more  persons  depend  on  the  same 
question  of  law,  he  shall  append  to  such  special  case  the  names  of  all  such  per- 
sons who  have  appealed  against  his  judgment  on  their  respective  chums;  and  the 
decision  of  the  said  Court  on  such  speciiu  case  shall  extend  and  apply  to  the  qualifi- 
cations of  all  such  persons,  in  like  manner  as  if  a  separate  appeal  had  been  taken 
in  the  case  of  each  of  them ;  and  the  said  Court  shall  have  power  to  award  the 
costs  of  any  appeal;  and  the  decision  of  the  said  Court  shall  be  final,  and  not 
subject  to  review  by  any  Court,  or  in  any  manner  whatsoever :  Provided  always, 
that  if  the  said  Court  shall  be  of  opinion  that  the  statement  of  the  matter  of  the 
appeal  in  any  special  case  is  not  sufiicieot  to  enable  them  to  give  judgment  in  law,  it 
shall  be  lawful  for  the  said  Court  to  remit  the  said  special  case  to  the  Sheriff  by 
whom  it  shall  have  been  signed,  in  order  that  the  same  may  be  more  fully  stated. 

^'  S.  XXIir.  The  Court  for  hearing  appeals  under  the  preceding  section  of 
this  Act  shall  consist  of  three  Judges  of  the  Court  of  Session,  to  be  named  froin 
time  to  time  by  Act  of  Sederunt  of  the  said  Court,  one  Judge  to  be  named  from 
each  division  of  the  Inner  House,  and  one  from  the  Lords  Ordinary  in  the  Outer 
I  louse;  and  it  shall  be  competent  from  time  to  time  by  Act  of  Sederunt  to  sup- 
ply any  vacancy  which  may  occur  in  such  Court,  and  to  regulate  the  sittings 
and  forms  of  process  therein  so  as  to  carry  out  the  provisions  of  this  Act,  and 
such  Acts  of  Sederunt  may  be  made,  and  such  Court  may  sit,  either  during  the 
sitting  of  the  Court  of  Session,  or  in  vacation  or  recess;  and  the  Junior  Principal 
Clerk  of  Session  shall  be  the  Clerk  of  such  Court. 

'^  S.  LV.  The  right  of  voting  at  any  election  of  a  member  or  members  to  serve 
in  Parliament  for  any  county,  burgh,  or  university  shall  not  be  affected  by  any 
appeal  depending  at  the  time  of  issuing  the  writ  for  such  election,  and  it  sludl  be 
lawful  for  every  person  whose  name  has  been  entered  on  the  register  of  voters 
to  exercise  the  right  of  voting  at  such  election  as  effectually,  and  every  vote  ten- 
dered thereat  shall  be  as  good,  as  if  no  such  appeal  were  depending ;  and  the  sabee- 
quent  decision  in  any  appeal  which  shall  be  depending  at  the  time  of  iasuing  the 
writ  for  any  such  election  shall  not  in  any  way  whatever  alter  or  affect  the  poll 
taken  at  such  election,  or  the  return  made  thereat  by  the  returning  ofiicersw'* 

17.  When  the  register  is  completed,  the  Town  Clerk  shall  furnish 
copies  thereof,  or  of  any  part  thereof,  containing  a  whole  ward  or 
polling  district,  to  persons  applying  therefor,  on  payment  of  the  fol- 
lowing rates: — 

Not  exceeding  1000  names,  -  -  -  Is. 

Exceeding  1000  and  not  exceeding  3000,  -  -  Ss  6d. 

„        3000  „  6000,  -  -  58. 

„         6000  „  9000,  -  .  78  6d. 

„         9000,   -  -  .  ,  r  10s, 
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Specicd  Provisions  as  to  Hawick  Burghs, 

1.  In  80  far  as  regards  the  registration  of  voters,  and  generally  for 
all  purposes  connected  with  the  election,  the  burgh  of  Qalashiels — 
which  is  partly  in  Selkirk  and  partly  in  Roxburgh — shall  be  dealt 
with  as  if  it  were  locally  situated  wholly  within  the  county  of  Selkirk. 
— N.  R  A.,  8.  45. 

2.  If  in  any  of  these  burghs  there  are  no  magistrates  elected  in 
terms  of  3  and  4  Wra.  IV..  c.  76,  or  3  and  4  Wm.  IV.,  c.  77,  the 
Commissioners  of  Police,  acting  under  any  general  or  local  Police  Act, 
shall  appoint  an  assessor  in  the  burgh,  to  make  up  the  Valuation  Roll 
and  attend  to  the  registration  of  voters;  and  all  appeals  against  his 
valuation  shall  be  determined  by  such  commissioners,  whose  decisions 
shall  be  dealt  with  in  the  same  way  as  the  decisions  of  magistrates  in 
other  burghs. — N.  R  A,  s.  46. 

3.  If  in  any  of  these  burghs  there  is  no  Town  Clerk,  the  ^id  Com- 
missioners of  Police  shall  appoint  a  person  to  perform  the  duties  of 
Town  Clerk  in  so  far  as  regards  the  registration  and  election;  and, 
failing  their  doing  so,  the  Sheriff  of  the  county  shall  make  the  appoint- 
ment The  person  appointed  shall  be  disqualified  from  voting  and 
being  elected,  and  from  acting  as  agent  for  any  candidate,  in  the  same 
manner  as  Town  Clerks  of  other  burghs. — N.  R  A.,  s.  47. 

4.  The  expense  of  making  up  the  Valuation  Roll  and  the  Register 
of  Voters  shall  be  assessed  and  levied  from  the  persons  paying  police 
rates  who  are  proprietors  or  occupiers  of  dwelling-houses  or  other 
lands  and  heritages  in  the  burgh. — N.  R  A,  s.  48. 

VIII.  Registration  of  county  voters. 

The  New  Reform  Act  (s.  16)  enacts,  in  consequence  of  the  new 
county  franchises,  that,  in  addition  to  the  particulars  specified  in  the 
Valuation  Act,  s.  1,  and  the  County  Voters'  Act,  s.  4,  the  assessor,  in 
making  up  the  Valuation  Roll  for  a  county— 

"  Shall  ako  ascertain  and  enter  in  such  roll  the  amount  of  feu-duty,  ground- 
annual,  rent,  or  other  yearly  consideration  payable  aa  a  condition  of  his  right 
by  every  proprietor  of  any  lands  or  heritages  entered  in  such  roll  as  of  the  yearly 
rent  or  value  of  five  pounds  or  upwards,  and  the  name  of  the  person  to  whom 
the  said  consideration  is  payable;  and  in  order  to  the  ascertainment  of  the  par- 
ticulars hereinbefore  specified,  it  shall  be  lawful  for  the  assessor  to  call  upon  any 
proprietor  or  tenant  for  receipts  or  other  written  evidence  of  the  amount  of  such 
feu-duty,  ground-annual  or  other  consideration,  and  such  proprietor  or  tenant 
shall  be  bound  to  furnish  and  deliver  such  evidence  to  the  assessor  under  the 
same  penalty  in  case  of  failure  or  of  false  statement  as  is  provided  in  similar  cases 
by  the  Act  seventeenth  and  eighteenth  Victoria,  chapter  ninety-one;  and  it 
shall  also  be  lawful  for  the  assessor  to  exercise  all  the  powers  which,  under  the 
said  Act,  he  may  lawfully  exercise  for  the  purposes  thereof." 

Registers  of  voters  are  to  be  formed,  in  and  after  186S,  for  and  in 
respect  of  the  Divisions  of  the  counties  of  Lanark,  Ajnr,  and  Aberdeen 
now  constituted,  in  like  manner  as  if  each  Division  had  been  a  sepa- 
rate county. — N.  R  A,  s.  12. 

The  Commissioners  of  Supply  may  appoint  the  same  assessor  for 
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both  Divisions,  or  separate  assessors  for  each  Division ;  but  until  they 
shall  otherwise  determine,  the  assessor  for  the  undivided  county  is  to 
act  for  both  Divisions,  making  up  a  separate  register  for  each.  The 
expenses  of  both  registers  are  to  be  defrayed,  as  hitherto,  by  one 
assessment  on  the  whole  lands  within  the  county. — N.  R  A.,  a  4S. 

In  revising  the  lists  of  voters  for  the  counties  of  Sozbuigh  and  Sel- 
kirk at  any  time  before  the  summoning  of  next  Parliament,  the 
Sheriffs  of  these  counties  shall  write  the  word  "  burgh  "  oppasite  to 
the  name  of  each  voter  whose  qualification  in  respect  of  the  premises 
described  in  the  lists  would  not,  after  the  summoning  of  the  new  Par- 
liament, entitle  such  voter  to  vote  for  the  county,  by  reason  of  the 
bui^hs  of  Hawick,  Galashiels,  and  Selkirk  being  formed  into  a  new 
district  of  burghs ;  and  at  any  election  for  these  counties  after  the 
summoning  of  the  new  Parliament,  the  vote  of  every  person  against 
whose  name  the  word  "burgh"  is  written,  shall,  if  tendered  in 
respect  of  such  qualification,  be  rejected  by  the  polling  Sheriff.— 
N.  R  A.,  s.  53. 

The  register  of  voters,  including  those  enfranchised  by  the  new  Act, 
is  to  be  made  up  under  the  provisions  of  the  County  Voters'  Act  as 
now  altered.     The  leading  provisions  are : — 

1.  On  or  before  30th  June,  the  Sheriff-Clerk  of  every  county  shall 
hand  to  the  assessor  a  copy  of  the  register  of  voters  then  in  force  for 
such  county,  arranged  alphabetically,  in  parishes. — C.  V.  A.,  &  6. 

2.  On  or  before  25th  August,  the  assessor  shall  make  out  and  sab- 
scribe,  in  the  form  of  Schedule  B.  (No  1)  of  the  C.  V.  A.,  a  list  of  all 
persons  entered  in  the  register  who  have  died,  or  become  disqualiGed, 
and  a  like  list  of  all  persons  who  shall  appear  from  the  Valuation 
Boll  to  have  become  entitled  to  vote  in  the  county;  and  shall  give 
notice  by  advertisement  that  such  lists  have  been  prepared,  and  where 
they  shidl  be  open  to  inspection ;  and  shall  cause  a  copy  of  such  lists, 
or  of  such  part  thereof  as  relates  to  each  parish  in  the  county,  to  be 
affixed  on  the  parish  church  door.  These  lists  shall  be  open  to  in- 
spection, free  of  charge,  at  any  time  from  10  to  4  o'clock  of  each  day, 
except  Sunday,  from  26th  August  to  4th  September;  and  the  Assessor 
shall  deliver  copies  thereof,  or  of  parts  thereof,  to  all  persons  applying 
therefor,  on  payment  at  the  rate  of  6d  for  every  100  words. — ^C.V.A,s.8. 

3.  The  assessor  shall  exclude  from  his  list  of  persons  entitled  to 
vote,  the  names  of 

(1)  Any  proprietor,  the  value  of  whose  property,  as  entered  in 
the  Valuation  Boll,  shall,  after  deduction  of  feu^duty,  ground 
annual,  or  other  yearly  consideration,  be  reduced  below  ^10,  or 
shall,  after  deduction  of  such  feu-duty,  ground  annual,  or  other 
annual  consideration,  and  also  of  any  annuity,  life-rent  provision,  or 
such  other  annual  burden,  be  reduced  below  £o. — 0.  V.  A.,  s.  8. 

(2)  Any  propiietor  who  shall  have  failed  to  furnish  evidence  of  the 
amount  of  said  deductions,  as  required  by  s.  4  of  the  County  Voters' 
Act — Ibid. 

(3)  Any  tenant  under  a  lease  of  57  years  or  upwards,  when  the 
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rent  payable  under  it  shall  reduce  the  value  of  the  lease  below  jPIO. 
— C.  V.  A.,  s.  8. 

(4)  Any  such  tenant  who  shall  have  failed  to  furnish  evidence  of 
the  amount  of  such  rent. — Ibid, 

(5)  Any  occupier  of  lands  and  heritages  of  the  value  of  £14^  who 
shall  be  included  in  the  list  (furnished  by  the  Collector  of  Poor-Bates, 
under  s.  19  of  the  New  Beform  Act)  of  persons  who  have  not  paid  their 
rates,  or  have  been  exempted  from  payment  thereof,  or  have  received 
parochial  relief — N.  R  A.,  a  6. 

(6)  Every  person  who  shall  in  writing  desire  that  his  name  should 
not  be  inserted. — C.  V.  A,  s.  12. 

(7)  Every  person  disqualified  from  being  placed  on  the  register  for 
the  county. 

4.  On  or  before  4th  September  persons  erroneously  struck  out  or 
omitted  from  the  assessor's  lists,  may  give  notice  of  their  claims  to 
have  their  names  entered  in  the  register.  The  form  of  notice  is  in 
Schedule  C.  (No.  1)  of  the  County  Voters'  Act.— C.  V.  A,  s.  9. 

5.  On  or  before  4th  September  any  person  whose  name  shall  be 
entered  on  the  register  may  object  to  the  name  of  any  other  person 
being  entered  or  remaining  on  the  register;  but  the  objector  must, 
before  that  date,  give  notice  to  the  assessor  and  to  the  person  objected 
to  in  the  forms  of  Schedule  C.  (Nos.  2  and  3). — C.  V.  A.,  s.  21. 

6.  Claims  and  objections  may  be  supported  before  the  Sheriff  by 
the  party  himself,  or  by  his  agent  or  mandatory. — C.  V.  A,  a  25. 

7.  Notices  of  claims  or  objections  may  be  delivered  to  the  assessor 
personally,  or  at  his  principal  office,  or  sent  to  him  at  his  principal 
uffice  by  post  in  a  registered  letter;  and  notices  to  any  other  person 
may  be  delivered  personally,  or  sent  by  post,  prepaid,  addressed  to 
him  at  his  usual  or  last  known  place  of  abode. — C.  V.  A.,  s.  15. 

8.  On  or  before  11th  September  the  assessor  shall  make  up  a  list 
of  claims  to  be  registered  of  which  he  has  received  notice,  and  also  a 
list  of  the  objections  of  which  he  has  received  notice;  and  shall  give 
notice,  by  special  advertisement,  that  such  lists  have  been  prepared^ 
and  shall  specify  therein  the  office  or  place  at  which  they  shall  be 
open  to  inspection;  and  shall  cause  copies  of  the  lists,  or  such  part 
thereof  as  relates  to  each  parish  in  the  county,  to  be  affixed  on 
the  parish  church-door. — C.  V.  A.,  sa  10,  22. 

9.  From  1 2th  to  24th  September  the  said  lists  shall  be  open  to 
inspection,  and  copies  thereof  shall  be  delivered  by  the  assessor  to 
pei*sons  applying  therefor,  on  payment  for  each  copy  of  6d  for  every 
100  wordk — IMd. 

10.  On  or  before  11th  September  the  assessor  shall  deliver  to  the 
Sheriff-Clerk  of  the  county  the  lists  of  voters  which  he  has  prepared, 
and  a  complete  copy  of  the  register  furnished  to  him  in  June  pre- 
ceding, with  the  names  of  all  persons  who  have  died  or  become 
disqualified  struck  out,  and  the  names  of  all  persons  who  have  become 
entitled  to  vote  added;  and  shall  also  deliver  to  him  the  lists  of 
l)er8ons  claiming  and  objected  to. — C.  V.  A,  s.  11. 
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11.  Each  day,  from  26th  August  to  30th  October,  except  Sundays, 
the  valuation  roll  shall  be  open  to  inspection,  free  of  charge,  betwixt 
ten  and  four  o'clock. — C.  V.  A.,  s.  20. 

12.  Betwixt  11th  September  and  11th  October  the  Sheriff  shall 
hold  Courts  for  revising  and  correcting  the  register,  and  for  sum- 
marily disposing  of  claims  and  objections.  The  Sheriff*s  decisiou  is 
final,  except  on  questions  of  law.  The  Sheriff  may  also  entertain 
claims  made  in  writing  by  any  voter  for  any  parish  whose  place  of  abode 
shall  not  be  within  the  polling  district  allotted  to  his  parish,  to  vote 
at  the  polling  place  of  the  district  within  which  he  resides,  and  also 
claims  of  voters  not  resident  in  the  county  to  vote  at  any  polling  place 
in  the  county.  If  the  claim  is  sustained,  the  Sheriff  shall  mark 
against  the  claimant's  name  in  the  register  the  name  of  the  polling 
place  at  which  he  desires  to  vote,  and  such  person  shall  only  be 
entitled  to  vote  there.— C.  V.  A.,  ss.  23-29,  36,  37,  43. 

13.  Any  person  on  the  register  or  list  of  voters  may  oppose  the 
claim  of  any  other  person  to  have  his  name  inserted  in  the  register, 
on  the  ground  that  it  has  been  omitted  by  the  assessor.  Written 
notice  of  intention  to  oppose  must  be  given  to  the  Sheriff— 
C.  V.  A,  s.  27. 

14.  On  or  before  11th  October  the  Sheriff  shall  authenticate  Ac 
register  by  subscribing  the  same,  and  marking  with  his  initials  eveiy 
alteration  of  or  addition  to  it,  and  the  Sheriff-Clerk  shall  forthwith 
cause  the  register  to  be  entered  in  a  book,  with  the  names  arranged 
alphabetically  and  numbered ;  and  on  or  before  31st  October  he  shall 
deliver  the  said  book  to  the  Sheriff.  The  book  so  signed  shall,  except 
so  far  as  altered  on  appeal,  and  until  so  altered,  form  the  register  of 
voters  for  the  county  for  the  year. — C.  V.  A,  a  30-33. 

15.  The  clauses  of  the  New  Beform  Act  (s.  22,  23,  53)  as  to  appeal 
from  the  Sheriff,  apply  to  the  county  as  well  as  to  the  burgh  regis- 
tration.      {Vide  sitpra,  vii.  16.) 

IG.  The  Sheriff-Clerk  shall  supply  copies  of  the  register,  or  any 
part  thereof,  to  persons  applying  for  them,  on  payment  at  the  rate  of 
6d  for  every  100  names. — C.  V.  A,  s.  31. 

IX.  Begistration  of  university  votera 

The  register  of  voters  in  universities  falls  to  be  made  up  annually 
by  the  registrar  of  each  university,  from  a  book  called  the  "  Begistn- 
tion  Book,"  to  be  kept  by  him  in  the  form  of  Schedule  £.  of  N.  B  A. 
The  register  itself  is  to  be  in  the  form  of  Schedule  F.  The  first  rois- 
ter is  to  be  made  up  in  October,  1868,  and,  when  made  up,  is  condu- 
sive  of  the  right  of  persons  to  be  members  of  the  (Senenal  Council 
from  26th  October,  1868,  to  31st  December,  1869.  Subsequent 
registers  are  to  be  made  up  in  the  month  of  December,  and  are 
conclusive  of  such  right  for  the  year  commencing  1st  January. — 
N.  R  A.,  8.  29,  31. 

The  *' Begistration  Book"  is  to  contain  the  names,  designatioD5, 
qualifications^  and  residences  (1)  of  all  persons  who  have,  before  the 
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passing  of  the  Act,  been  enrolled  as  members  of  council,  and  paid  a 
composition  in  lieu  of  annual  fees ;  and  (2)  of  all  persons,  qualified 
who  shall  pay  to  the  General  University  Fund  a  registration  fee  of 
twenty  shillings,  under  deduction  of  any  sum  that  may  already  have 
been  paid  by  such  persons  in  name  of  entrance  money  or  annual  fees. 
No  farther  payment  is  required  in  the  first  or  any  future  year  of 
membership. — N.  R  A.,  s.  30. 

On  1st  October,  1868,  the  registrar  is  to  proceed  to  make  up  from 
the  Registration  Book  an  alphabetical  register  of  members  entered 
therein  before  1st  October.    This  register  must  be  completed  in  fifteen 
days,  and,  when  completed,  it  must  be  revised  and  corrected  by  him, 
with  the  assistance  of  two  members  of  General  Council,  acting  as 
assistant-registrars,  and  appointed  as  suth  by  the  University  Court  on 
or  before  1st  October.    The  register  must  be  revised,  corrected,  and 
signed  by  the  registrar  and  his  assistants  on  or  before  21st  October. 
A  copy  so  signed  must  then  be  submitted  to  the  Vice-Chancellor,  who 
shall  authenticate  each  page  by  his  signature  on  or  before  25th  Octo- 
ber.    In  future  years  the  preparation  of  the  register  is  to  commence 
on  1st  December,  and  must  be  completed  in  fifteen  days,  and  revised 
and  authenticated  on  or  before  31st  December. — N.R  A,  ss.,  30,  31, 33. 
The  Registration  Book  and  Register  are  to  be  open  for  inspection  at 
all  reasonable  times,  and  copies  or  extracts  may  be  made — N.  R  A,  s.  32. 
Within  ten  days  of  the  authentication  of  the  register  by  the  Vice- 
Chancellor,  any  person  who  is  aggrieved  by  the  omission  of  his  own 
name,  or  by  the  insertion  of  the  name  of  any  other  person  whom  he 
considers  unqualified,  may  appeal  to  the  University  Court     In  the 
latter  case,  the  secretary  of  the  Court  shall  give  notice  of  the  appeal 
to  the  person  whose  name  is  objected  to,  with  an  intimation  of  the 
day  on  which  the  appeal  will  be  heard.     The  University  Court  shall 
hear  parties  and  dispose  of  such  appeals  within  thirty  days  after  the 
last  day  allowed  for  the  authentication  of  the  register,  but  not  sooner 
than  twenty  days  thereafter  when  the  appeal  is  against  the  insertion 
of  another's  name. — N.  R  A.,  ss.  32,  33. 

The  Court's  decision  is  final,  and  three  members  form  a  quorum. — 
N.  R  A.,  ss.  33,  4. 

If  the  registrar  is  absent,  or  is  incapacitated  by  illness,  or  if  the 
office  is  vacant,  his  duties  shall  be  discharged  by  a  person  appointed 
for  that  purpose  by  the  University  Court. — N.  R  A,  s.  41. 

The  fees  payable  to  the  registrar  and  his  assistants  out  of  the 
General  University  Fund  are  specified  in  N.  R  A,  a  36. 

X.  Who  may  vote. 

Every  person  (except  as  after  mentioned)  whose  name  is  on  the 
subsisting  register  for  any  burgh,  county,  or  university,  may  vote  at 
any  parliamentary  election  for  such  burgh,  county,  or  university. 
Such  person's  right  to  vote  is  not  afiected  by  the  dependence  of  an 
appeal,  and  a  subsequent  decision  in  the  appeal  does  not  affect  a  poll 
which  may  be  taken  at  any  election  during  its  dependence.    Nor  is 
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the  right  to  vote  now  affected  by  the  fact  that,  since  the  voter  s  name 
was  placed  on  the  register,  he  has  lost  the  qualification  which  he 
formerly  possessed.  The  old  oath  of  possession  which  was  abolished  in 
burghs  by  the  B.  R.  A.  (s.  44)  is  now  also  abolished  in  counties  by  the 
N.  R  A.  (s.  54).  The  register  is  conclusive  evidence  of  the  voter's  right. 
But  the  following  persons,  although  on  the  register,  cannot  vote:— 

1.  Every  elector  "  who,  within  six  months  before,  or  during  any 
election,  shall  have  been  retained,  hired,  or  employed  for  all  or  any  of 
the  purposes  of  the  election,  for  reward,  by  or  on  behalf  of  any  candi- 
date at  such  election,  as  agent,  canvasser,  clerk,  messenger,  or  in  other 
like  employment."  If  he  does  vote,  he  is  guilty  of  a  crime  and 
ofience. — ^N.  R  A.,  s.  8. 

2.  Sheriffs,  Sheriffs- Substitute,  Sheriff-Clerks,  and  Depute  Sheriff- 
Clerks  cannot  vote  in  the  counties  in  which  they  hold  ofiSce;  and 
Town  Clerks  and  Depute  Town  Clerks  cannot  vote  in  the  burghs  in 
which  they  hold  oflSce,  R  A.  s.  36.  If  they  contravene,  they  may  be 
sued  for  penalties,  s.  38.  By  20  and  21  Vict.  c.  70,  s.  8,  it  is  enacted, 
with  reference  to  persons  holding  offices  which  render  them  incapable 
to  vot«,  that  nothing  in  the  B.  R  A.  shall  operate  to  exclude  them 
from  the  register,  but  their  being  placed  thereon  shall  not  enable 
them  to  vote. 

3.  By  the  Police  (Scotland)  Act,  20  and  21  Vict,  c.  72,  s.  17,  all 
constables  appointed  by  virtue  thereof  (including  chief  constables, 
superintendents,  and  every  grade  of  constable  or  police  officer),  while 
holding  their  appointments,  and  for  six  months  after  they  shall  have 
ceased  to  do  so,  are  made  incapable  of  voting  in  their  county,  or  in 
any  county  adjoining,  or  in  any  burgh  within  such  counties;  and  are 
prohibited  from  endeavouring,  by  word,  message,  writing,  or  in  any 
other  manner,  to  induce  any  elector  to  vote,  or  abstain  from  voting. 
Any  constable  offending  is  liable  in  a  penalty  of  <f  20. 

(4)  By  the  "  Corrupt  Practices  Act  1854,"  17  and  18  Vict,  c.  102, 
s.  4i,  every  person  who  shall  corruptly  accept  or  take  any  meat,  drink, 
entertainment,  or  provision,  given  by,  or  on  behalf  of,  any  candidate 
at  an  election,  is  incapable  of  voting  at  that  election,  and  his  vote,  if 
given,  is  utterly  void. 

By  the  Act  31  and  32  Vict,  c.  73,  which  has  been  passed  "to 
relieve  certain  officers  employed  in  the  collection  and  management 
of  Her  Majesty's  Revenues  from  any  legal  disability  to  vote  at  the 
Election  of  Members  to  serve  in  Parliament,"  certain  statutes  enacting 
said  disability  are  repealed.  These  statutes  are  22  Geo.  III.,  c.  U 
and  7  and  8  Geo.  IV,  c.  53,  s.  9.  Officers  employed  in  connection 
with  the  Customs,  the  Excise,  the  Post  Office,  and  the  Stamp  Office 
are,  therefore,  now  entitled  to  vote.  The  former  disability  did  not 
extend  to  the  Commissioners  of  the  Land  Tax,  or  persons  acting  under 
their  appointment,  "  for  the  purpose  of  assessing,  levying,  collecting, 
receiving,  or  managing  the  land  tax,  or  any  other  rates  or  duties 
already  granted  or  imposed,  or  which  shall  hereafter  be  granted  or 
imposed  by  authority  of  Parliament" 
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XI.  The  Election. 

On  this  branch  of  the  subject  we  shall  only  indicate  the  changes 
which  have  been  recently  introduced. 

1.  The  period  for  proceeding  to  election  in  burghs  and  districts  of 
burghs  (except  the  Wick  burghs)  is  shortened,  and  it  is  enacted  that 
"  the  day  or  days  to  be  announced  by  the  Sheriff  for  the  election  or 
elections  shall  be  not  less  than  three  and  not  more  than  six  clear  days 
after  the  day  on  which  the  writ  was  received  by  such  Sheriff." — 
N.  R  A.,  s.  44. 

2.  The  writ  for  the  election  of  a  member  for  the  Hawick  district  of 
burghs  shall  be  addressed  to  the  Sheriff  of  Eoxburghshire,  and  shall 
be  proclaimed  at  the  town  of  Hawick. — ^N.  R  A.,  a  24. 

3.  The  writ  for  the  election  of  a  member  for  the  counties  of  Peebles 
and  Selkirk  shall  be  addressed  to  the  Sheriff  of  Peebles-shire,  and 
shall  be  proclaimed  at  the  burgh  of  Peebles.  When  a  poll  is  de- 
manded, the  Sheriff  of  Peebles  shall  forthwith  send  a  written  notice 
to  the  Sheriff  of  Selkirk  that  a  poll  has  been  demanded,  and  also  of 
the  day  on  which  it  is  to  be  taken.  Both  Sheriffs  shall  respectively 
appoint  Substitutes  and  Clerks,  and  the  poll-books  shall,  at  the 
close  of  the  poll,  be  transmitted  to  the  Sheriff  of  Peebles. — 
N.  R  A.,  a  24. 

4.  The  writs  for  both  divisions  of  the  counties  of  Lanark,  Ayr,  and 
Aberdeen,  shall  be  addressed  to  the  Sheriffs  of  each  of  these  counties; 
the  writ  for  North  Lanark  shall  be  proclaimed  at  Hamilton,  for  South 
Lanark  at  Lanark;  for  North  Ayr  at  Kilmarnock,  for  South  Ayr  at 
Ayr;  for  West  Aberdeen  at  Aberdeen,  and  for  East  Aberdeen  at 
Peterhead.  The  parishes  comprehended  in  each  division  of  these 
counties  are  enumerated  in  Schedule  B  (col.  3),  N.  R  A,  s.  11  &  24. 

5.  By  the  Kegistration  Act,  31  and  32  Vict.,  c.  58,  s.  13,  there  is 
enacted,  in  regard  to  the  election  to  take  place  this  year,  a  special 
mode  of  executing  the  writ  for  the  election  of  a  member  for  Orkney 
and  Shetland. 

6.  At  a  contested  election  for  the  City  of  Qlasgow,  no  person  shall 
vote  for  more  than  two  candidates. — N.  R  A,  s.  7. 

7.  At  every  contested  election  in  counties  and  burghs,  unless  some 
building  or  place  belonging  to  the  county  or  burgh  is  provided  for  the 
purpose,  the  Sheriff-Clerk  of  any  county  and  the  Town  Clerk  of  any 
city  shsdl,  when  practicable,  instead  of  erecting  a  booth,  hire  a  build- 
ing or  room  for  the  purpose  of  taking  the  poll  at  the  places  appointed. 
Where  in  any  place  there  is  any  room,  the  expense  of  maintaining 
which  is  payable  out  of  any  rates  levied  in  such  place,  or  which  is 
under  the  control  of  the  Town  Council  or  other  local  authority,  such 
room  may,  with  the  consent  of  those  having  the  control  over  the  same, 
be  used  for  the  purpose  of  taking  the  poll.  Where  the  Town  Clerk 
incurs  any  expense  in  erecting  booths  or  hiring  rooms  for  taking  any 
poll  under  the  New  Reform  Act,  he  shall  have  the  same  means  of 
recovering  the  same  from  the  candidates  which  the  Sheriff-Clerk  had 
by  the  previous  law  and  practice. — N.  R  A,  s.  26. 
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8.  By  section  25  of  the  New  Reform  Act  it  is  enacted  that 

^^  It  shall  not  be  lawful  for  any  candidate,  or  any  one  on  hia  behalf,  at  any 
election  for  any  burgh,  to  pay  any  money  on  account  of  the  ooDveyance  of  any 
voter  to  the  poll,  either  to  the  voter  himself  or  to  any  other  person;  and  if  any 
such  candidate,  or  any^rson  on  his  behalf,  shall  pay  any  money  on  accoont  of 
the  conveyance  of  any  voter  to  the  poll,  such  payment  shall  be  deemed  to  be  an 
illegal  payment  within  the  meaning  of  the  *  Corrupt  Practices  Frerention 
Act  1854.' " 

9.  At  the  election  for  the  universities  of  Edinburgh  and  St  Andrews, 
the  Vice-Chancellor  of  the  University  of  Edinburgh  shall  be  the  re- 
turning officer;  and  at  the  election  for  the  universities  of  Glasgow 
and  Aberdeen,  the  Vice-Chancellor  of  the  University  of  Glasgow  shall 
be  the  returning  oflScer.  When  either  of  these  Vice-Chancellors  is 
absent  or  incapacitated  by  illness,  or  if  the  office  is  vacant,  the  duties 
shall  be  discharged  by  a  person  appointed  for  the  purpose  by  the 
University  Court  of  his  university. — N.  B.  A,  sects.  37,  41.  All 
returning  officers  must  take  the  oath  prescribed  by  2  Geo.  II.,  c.  24. 

10.  When  the  returning  officer  receives  the  writ,  he  shall  endorse 
thereon  the  day  on  which  he  received  it,  and  shall,  within  three  days 
thereafter,  announce  a  day,  and  an  hour,  and  a  place,  in  Edinburgh 
and  Glasgow  respectively,  for  the  election,  and  intimate  the  same,  by 
advertisement  in  such  newspapers  as  he  shall  deem  expedient^  and 
to  the  Vice-Chancellors  of  St  Andrews  and  Aberdeen,  as  the  case  may 
be.— N.  R  A.,  s.  37. 

11.  On  the  day  so  announced,  the  returning  officer  shall  repair  to 
the  place  named,  and  proclaim  the  writ  by  reading  it.  If  no  more 
than  one  candidate  is  proposed,  he  shall  declare  the  person  nomi- 
nated to  be  duly  elected.  If  more  than  one  shall  be  proposed,  and  a 
poll  shall  be  demanded,  the  proceedings  shall  be  adjourned,  for  the 
purpose  of  taking  the  poll,  for  not  less  than  six,  nor  more  than  ten 
clear  days,  exclusive  of  Saturdays  and  Sundays;  and  the  retumiD«[ 
officer  shall  forthwith  intimate  the  adjournment,  and  the  names  of 
the  candidates  proposed,  by  advertisement  as  before,  and  also  to  the 
Vice-Chancellors  of  St  Andrews  and  Aberdeen,  as  the  case  maybe.— 
N.  R  A,  s.  38. 

1 2.  The  poll  shall  commence  at  8  a.m.,  at  each  university,  and 
shall  not  be  kept  open  later  than  4  p.m.  It  may  continue  for  not 
more  than  five  days,  exclusive  of  Sundays.  The  Vice-Chancellor  of 
each  university  shall  appoint  the  polling  place,  and  advertise  the 
same,  and  may  also  appoint  one  or  more  pro-Vice-Chancellors  and 
poll-clerks  to  take  the  poll. — N.  R  A.,  s.  39. 

13.  Votes  may  be  tendered  either  personally  or  by  means  of  voting 
papers.  The  English  Act  as  to  voting  papers  at  university  elections 
(24  and  25  Vict,  c.  53)  is  to  certain  effects  applicable  to  elections  for 
Scottish  Universities.     The  niles  in  Scotland  are — 

(1)  Every  voting  paper  must  bear  a  date  subsequent  to  the  notice, 
given  by  the  returning  officer,  of  the  day  for  proceeding  to  election. 
It  must  be  signed  by  the  voter  in  presence  of  a  Justice  of  the  Peace 
for  the  county  or  burgh  in  which  the  voter  is  residing.     It  does  not 
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require  a  stamp.    A  form  of  the  voting  paper  and  certificate  by  the 
J.P.  is  given  in  N.  R  A,,  schedule  G. 

(2)  In  Jersey  and  Ouemsey  the  voting  paper  may  be  signed  in 
presence  of  the  Bailifis,  or  any  Lieutenant-Bailiff,  Jurat,  or  Ji^e 
d'Instruction;  in  Aldeniey,  of  the  Judge  of  Aldemey  or  any  Jurat; 
and  in  Sark,  of  the  Seneschal  or  Deputy-Seneschal.  These  officers 
must  state  in  the  certificate  their  official  quality. — N.  R  A.,  s.  39. 

(3)  One  of  the  electors  nominated  in  the  voting  paper  must  deliver 
it  to  the  Vice-Chancellor,  or  pro  Vice-chancellor,  at  the  polling  place, 
during  the  hours  of  polling.  He  must  also  sign  an  attestation  on  the 
back  of  it  that  he  verily  believes  that  it  is  the  paper  by  which  the 
voter  intends  to  vote.  On  tendering  it  he  must  read  it  out,  and,  if  it 
is  not  objected  to,  the  Vice-Chancellor  or  pro  Vice-Chancellor  shall 
receive  it  and  cause  the  vote  to  be  recorded. 

(4)  The  voting  paper  may  be  inspected  and  objected  to  on  either  of 
the  following  grounds,  viz.,  (1)  that  the  voter  is  not  qualified;  (2)  that 
the  person  tendering  the  voting  paper  is  not  duly  qualified  in  that 
behalf;  (3)  that  the  voter  has  already  voted;  (i)  that  the  voting  paper 
bears  date  anterior  to  the  returning  officer's  notice  of  the  day  of  elec- 
tion; (5)  that  it  is  forged  or  falsified. 

(5)  The  Vice-Chancellor  or  pro  Vice-Chancellor  has  power  to  put 
questions  to  the  persons  tendering  the  voting  paper,  and  to  reject,  or 
receive  and  record,  or  receive  and  record  as  objected  to  and  protested 
against,  any  vote  tendered  by  a  voting  paper. 

(6)  If  the  objection  is  that  the  voting  paper  is  forged  or  falsified, 
the  returning  officer  or  other  officer  shaU  receive  and  record  the  vote, 
having  previously  written  on  the  paper,  "  objected  to  as  forged,"  or, 
"  objected  to  as  falsified,"  together  with  the  name  of  the  person  mak- 
ing the  objection. 

(7)  All  voting  papers  received  and  recorded,  or  rejected,  shall  be 
filed;  and  they  may  be  examined  at  all  reasonable  times  on  payment 
of  la 

(8)  Persons  falsely  or  fraudulently  signing  voting  papers  in  name 
of  others,  either  as  voters  or  witnesses,  whether  such  others  are  living  or 
dead,  and  every  person  signing,  subscribing,  certifying,  attesting,  tender- 
ing, or  transmitting,  as  genuine,  any  false  or  falsified  voting  paper,  know- 
ing it  to  be  so;  or,  with  fraudulent  intent,  altering,  defacing,  destroy- 
ing, withholding,  or  abstracting  any  voting  paper;  and  any  person 
wilfully  making  a  false  answer  to  any  question  put  to  him,  shall  be 
guilty  of  a  crime  and  offence,  and  shall  be  imprisoned  for  a  year. 

(9)  No  voting  paper  can  be  received  if  the  voter  has  already  voted ; 
but  a  person  may  vote  personally  although  he  has  already  signed  a 
voting  paper  which  has  not  been  tendered. 

14.  The  pro  Vice-Chancellors  shall  deliver  the  poll  books,  after  the 
votes  have  been  recorded,  to  the  Vice-Chancellor  who  appointed  them ; 
and  the  Vice-Chancellors  of  St  Andrews  and  Aberdeen  shall  immedi- 
ately transmit  them  to  the  retuniing  officer  of  their  respective  uni- 
versities.    Within   three  days  after  receiving  the  poll  books,  the 
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retumiug  officer  shall,  in  presence  of  the  candidates,  or  their  agents, 
or.  such  of  them  as  think  proper  to  attend  or  to  appoint  such  agent, 
cast  up  the  number  of  votes,  and  publish  in  the  Edinburgh  Gazette 
a  notice  containing  the  name  of  the  candidate  who  has  received  the 
most  votes,  and  declaring  him  duly  elected  He  shall  also  make  a 
return  to  the  Clerk  of  the  Crown,  and  if  the  votes  be  equal,  he  shall 
make  a  double  return. 

15.  Vice-Chancellors  are  to  receive  for  executing  writs  for  election 
the  same  allowances  in  Exchequer  as  Sheriffs  receive  for  executing 
writs  for  election  in  counties  and  burghs.  When  a  poll  is  demanded, 
the  candidates  shall  pay  and  contribute  among  them  to  each  pro 
Vice-Chancellor  £S  3s  for  the  first  day,  and  £1  Is  for  each  subse- 
quent day  in  which  he  shall  be  engaged;  and  to  each  poU-cIerk 
jbl  Is  a-day;  and  also  the  necessary  expenses  incurred  by  the  Vice- 
chancellors  in  the  transmission  or  receipt  of  poll  books,  or  other 
communications,  and  in  advertising. 

XII.  Corrupt  and  illegal  practices. 

1.  Bribeyy. — Every  person  is  guilty  of  bribery  who  shall,  directly 
or  indirectly,  by  himself,  or  by  any  other  person  on  his  behalf,  give, 
lend,  or  agree  to  give  or  lend,  or  shall  offer,  promise,  or  promise  to 
procure,  or  to  endeavour  to  procure,  any  money,  or  valuable  consida- 
ation,  or  give  or  procure,  or  agree  to  give  or  procure,  or  offer,  promise, 
or  promise  to  procure,  or  to  endeavour  to  procure,  any  office,  place,  or 
employment  to  or  for  any  voter,  or  to  or  for  any  person  on  behalf  of 
any  voter,  or  to  or  for  any  other  person,  in  order  to  induce  any  voter 
to  vote,  or  to  refrain  from  voting,  or  shall  corruptly  do  any  such  act 
as  aforesaid,  on  account  of  any  voter  having  voted,  or  refrained'froui 
voting;  and  also  every  person  who  shall,  as  aforesaid,  make  any  such 
gift,  loan,  offer,  promise,  procurement  or  agreement,  as  aforesaid,  to  or 
for  any  person,  in  order  to  induce  such  person  to  procure,  or  endeavour 
to  procure,  the  return  of  any  person  as  member,  or  the  vote  of  any 
voter ;  or  shall  upon,  or  in  consequence  of,  any  such  gift,  loan,  offer, 
promise,  procurement,  or  agreement,  procure,  or  engage,  promise,  or 
endejivour  to  procure,  the  return  of  any  member,  or  the  vote  of  any 
voter;  and  also  every  person  who  shall  advance,  or  pay,  or  cause  to  be 
paid,  any  money  to,  or  to  the  use  of,  any  other  person,  with  the  intent 
that  such  money,  or  any  part  thereof,  shall  be  expended  in  bribery,  or 
who  shall  knowingly  pay,  or  cause  to  be  paid,  any  money  to  any 
person,  in  discharge  or  repayment  of  any  money,  wholly  or  in  part 
expended  in  bribery;  and  also,  every  voter  who  shall,  directly  or  in- 
directly, by  himself  or  by  any  other  person  on  his  behalf,  before  or 
during  any  election,  receive,  agree,  or  contract  for,  any  money,  gift, 
loan,  or  valuable  consideration,  office,  place,  or  employment,  for  him- 
self, or  for  any  other  person,  for  voting,  or  agreeing  to  vote,  or  for  I^ 
fraining,  or  agreeing  to  refrain,  from  voting,  or  shall,  as  aforesaid, 
after  any  election,  receive  any  money  or  valuable  consideration  on 
account  of  any  person  having  voted,  or  refrained  from  voting,  or 
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having  induced  any  other  person  to  vote,  or  to  refrain  from  voting  at 
any  election.— 17  and  18  Vict,  c.  102,  s.  2,  3. 

Eveiy  person  giving  sach  bribes  is  guilty  of  an  offence  punishable 
•by  fine  and  imprisonment,  and  is  liable  to  forfeit  the  sum  of  .^100  to 
any  person  who  shall  sue  therefor;  and  every  person  receiving  such 
bribes  is  guilty  of  an  offence  punishable  by  fine  and  imprisonment, 
and  liable  to  forfeit  the  sum  of  <£^10  to  any  person  who  shall  sue 
therefor. — Ibid. 

Every  candidate  at  an  election  for  any  seat,  in  regard  to  whom  it  is 
found,  by  the  report  of  the  judge  upon  an  election  petition,  that  he  has 
been  guilty,  by  himself  or  his  agents,  of  bribery,  treating,  or  undue 
influence,  is  incapable  of  being  elected  or  sitting  for  such  seat  during 
the  Parliament  then  in  existence;  and  if  he  has  been  so  found  to  have 
been  guilty  of  personal  bribery,  t.6.,  bribery  committed  by  him,  or  with 
his  knowledge  and  consent,  he  is  incapable,  for  seven  years  after  the 
date  of  his  being  found  guilty,  of  being  elected  to,  or  sitting  in  the 
House  of  Commons,  of  being  registered  as  a  voter,  or  voting  at  any 
election  in  the  United  Kingdom,  of  holding  any  municipal  or  judicial 
office,  or  of  being  appointed  or  acting  as  a  Justice  of  the  Peace. — 17 
and  18  Vict,  c.  102,  s.  36;  31  and  32  Vict,  c.  125,  ss.  43,  46. 

Every  person,  other  than  a  candidate,  found  guilty  of  bribery  in 
any  proceeding,  in  which,  after  notice  of  the  charge,  he  has  had  an 
opportunity  of  being  heard,  is  subject  to  the  same  disabiUties  as  a 
candidate  who  is  found  guilty  of  personal  bribery. — 31  and  32  Vict, 
c.  125,  s.  45. 

2.  Treating. — ^Every  candidate  who  shall  corruptly,  by  himself,  or 
by  or  with  any  person,  or  by  any  other  ways  or  means  on  his  behalf, 
at  any  time  either  before,  during,  or  after  any  election,  directly  or 
indirectly,  give  or  provide,  or  cause  to  be  given  or  provided,  or  shall 
be  accessory  to  the  giving  or  providing,  or  shall  pay,  wholly  or  in 
part,  any  expenses  incurred  for  any  meat,  drink,  entertainment,  or 
provision  to  or  for  any  person,  in  order  to  be  elected,  or  for  being 
elected,  or  for  the  purpose  of  corruptly  influencing  such  person,  or  any 
other  person,  to  give  or  refrain  from  giving  his  vote,  or  on  account  of 
such  person  having  voted  or  refrained  from  voting,  or  being  about  to 
vote  or  refrain  from  voting  at  any  election,  is  guilty  of  the  offence  of 
treating,  and  the  person  corruptly  accepting  the  same  is  incapable  of 
voting  at  such  election,  and  his  vote,  if  given,  is  void. — 17  and  18 
Vict,  c  102,  8.  4. 

Every  candidate  committing  the  offence  of  treating  is  liable  to  for- 
feit the  sum  of  £50  to  any  person  who  shall  sue  therefor. — Ibid. 

3.  Undue  Influence. — Every  person  who  shall,  directly  or  indirectly, 
by  himself  or  by  any  other  person  on  his  behalf,  make  use  of,  or 
threaten  to  make  use  of,  any  force,  violence,  or  restraint,  or  inflict^  or 
threaten  the  infliction,  by  himself  or  another,  of  any  injury,  damage, 
harm,  or  loss,  or  in  any  other  manner  practise  intimidation,  upon  or 
against  any  person,  in  order  to  induce  or  compel  such  person  to  vote 
or  refrain  from  voting,  or  on  account  of  such  person  having  voted  or 
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refrained  from  voting  at  any  election,  or  who  shall,  by  abdactitm, 
duress,  or  any  fraudulent  device  or  contrivance,  impede,  prevent,  or 
otherwise  interfere  with  the  free  exercise  of  the  franchise  of  any  voter, 
or  shall  thereby  compel,  induce,  or  prevail  upon  any  voter,  either  to 
give  or  refrain  from  giving  his  vote,  is  guilty  of  the  offence  of  undae 
influence.— /Wd,  s.  5. 

Every  person  committing  the  offence  of  undue  influence,  is  punish- 
able by  fine  or  imprisonment,  and  liable  to  forfeit  the  sum  of  £oO  to 
any  person  who  shall  sue  therefor. — Ibid, 

4.  Cockades,  Ac. — No  candidate  shall  before,  during,  or  after,  any 
election,  by  himself  or  his  agent,  give  or  provide  to  or  for  any  voter 
any  cockade,  ribbon,  or  other  mark  of  distinction.  The  pendty  for 
every  such  offence  is  £2,  to  be  forfeited  to  any  person  who  shall  sne 
therefor;  and  the  payments  made  for  such  furnishings,  or  for  chair- 
ing, bands  of  music,  flags,  or  banners,  are  illegal — 11^,  s.  7. 

5.  Refreshments  to  Voters. — It  is  illegal  to  give,  or  cause  to  be 
given,  to  any  voter,  on  the  day  of  nomination  or  the  day  of  poUiog, 
on  account  of  such  voter  having  polled,  or  being  about  to  poll,  any 
meat,  drink,  or  entertainment,  by  way  of  refreshment,  or  any  money 
or  ticket  to  enable  such  voter  to  obtain  refreshment.  The  penalty  for 
each  offence  is  40s,  to  be  forfeited  to  any  person  who  shall  sue  there- 
for.— Ibid.,  8.  28. 

6.  Travelling  Expenses  of  Voters. — In  burgh  elections  it  is  illegal 
to  pay  any  money  on  account  of  the  conveyance  of  any  voter  to  the 
poll,  either  to  the  voter  himself  or  to  any  other  person. — ^N.  R  A.,  a. 
25.  In  county  elections  it  is  lawful  to  provide  conveyance  for  any 
voter  for  the  purpose  of  polling;  but  illegal  to  pay  any  money,  or  give 
any  valuable  consideration,  for  or  in  respect  of  his  travelling  ex- 
penses.— 21  and  22  Vict.,  c.  87,  s.  1. 

7.  Paying  Rates  for  Voters. — The  corrupt  payment  of  rates  for 
any  ratepayer,  for  the  purpose  of  enabling  him  to  be  registered. as  a 
voter,  is  punishable  as  bribery. — ^N.  R  A.,  s.  49.  It  is  thought  that 
the  same  consequences  would  be  held  to  attend  the  payment  of  fees 
for  persons  qualified  to  be  registered  as  Members  of  General  Council 
in  a  university. 

8.  Employment  of  Corrupt  Agents. — If  any  candidate  is  proved, 
on  the  trial  of  an  election  petition,  to  have  personally  engaged  any 
person  at  the  election  as  a  canvasser  or  agent,  knowing  that  such  per- 
son has,  within  seven  years  previous  to  such  engagement,  been  found 
guilty  of  any  corrupt  practice  by  any  legal  tribunal,  or  been  reported 
guilty  thereof  by  a  Committee  of  the  House  of  Commons,  or  by  the 
report  of  th^  judge  on  an  election  petition,  or  by  the  report  of  com- 
mi&sioners,  the  election  of  such  candidate  shall  be  void — 31  and  82 
Vict,  c.  125,  s.  44. 

9.  Expenses  at  Elections. — By  26  Vict,  c.  29,  all  expenses  of  a 
candidate  at  an  election  must  be  paid  through  an  agent  or  agents, 
whose  name  or  names  have  been  declared  in  writing  to  the  returning 
ofiicer  on  or  before  the  day  of  nomination.    Any  person  making  any 
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payment  otherwise  is  gnilty  of  an  offence  punishable  by  fine  and 
imprisonment  The  name  of  the  agent  is  published  by  the  returning 
officer,  and  all  accounts  must  be  sent  in  within  a  month  after  the  day 
on  which  the  election  is  declared.  If  not  so  sent  in  they  cannot  be 
recovered.  In  the  case  of  the  death  of  any  person  within  the  month, 
his  legal  representative  must  send  in  the  claim  within  a  month  after 
his  confirmation  as  executor.  A  detailed  statement  of  all  election 
expenses  (including  the  candidate's  personal  expenses)  must,  within 
two  months  after  the  election,  be  sent  in  to  the  returning  officer,  who 
mast,  within  fourteen  days,  publish  an  abstract  thereof.  Any  iigent 
or  candidate  who  fails  to  send  in  this  statement  is  liable  in  a  penalty 
of  £b  for  every  day  during  which  he  is  in  default;  and  if  he  wilfully 
famishes  an  untrue  statement,  he  is  guilty  of  an  offence  punishable 
by  fine  and  imprisonment 

10.  Recovery  of  Penaities. — ^The  pecuniary  penalties  for  bribery, 
treating,  and  undue  influence,  may  be  recovered  by  action  in  the 
Coort  of  Session,  but  the  prosecutor  is  not  entitled  to  costs  unless  at 
the  commencement  of  the  suit  he  has  found  caution,  to  the  extent  of 
•f  200,  that  he  will  conduct  the  prosecution  with  effect,  and  pay  the 
costs  of  the  other  side  if  unsuccessful  The  defender  is  entitled  to 
cost«  if  he  is  acquitted.  Prosecutions  must  be  commenced  within  a  year 
after  the  offence  has  been  committed,  whether  the  offence  is  one  pun- 
ishable by  penalty,  or  by  fine,  or  imprisonment — 17  and  18  Vict,  c 
102,  a  9-14 ;  26  Vict,  c.  29,  s.  5. 

XIIL  Election  petitions,  &c. 

1.  By  the  Act  31  and  32  Vict,  c.  125,  a  new  tribunal  is  created  for 
the  purpose  of  trying  petitions  complaining  of  undue  returns  or  undue 
elections  of  Members  of  Parliament,  and  questions  as  to  controverted 
elections,  and  petitions  complaining  of  no  return  having  been  made,  a 
duty  which  has  hitherto  been  performed  by  Committees  of  the  House 
of  Commons.     The  judges  of  the  Court  of  Session  are  directed,  on  or 
before  the  first  day  of  the  winter  session  in  every  year,  to  select,  by  a 
majority  of  votes,  two  of  their  number,  to  be  placed  on  the  Rota  for 
the  trial  of  election  petitions  during  the  year.    In  case  of  equality,  the 
Lord  President  has  a  casting  vote.    The  judges  selected  are  eligible 
for  re-election.    An  additional  judge  or  judges  may  be  appointed  in 
any  year  when  necessary.    The  duties  of  the  "  prescribed  officer  "  men- 
tioned in  the  Act,  are  to  be  performed  by  one  or  more  of  the  principal 
clerks  of  Session,  as  may  be  determined  by  the  Lord  President;  and 
such  principal  clerk  or  clerks  are  to  receive  additional  remuneration. 
Election  petitions  are  to  be  tried  in  the  burgh  or  county  respectively 
to  which  they  relate,  unless  it  shall  appear  to  the  Court  (t.e.,  either 
Division  of  the  Inner  House)  that  they  should  be  tried  elsewhere. 
The  judge  is  to  be  received,  at  the  place  where  a  petition  is  to  be  tried, 
in  the  same  manner  as  a  judge  of  the  Court  of  Justiciary  is  received 
at  a  circuit  town,  and  his  travelling  and  other  expenses,  and  the 
expenses  of  his  Court,  are  to  be  defrayed  by  the  Treasury.    At  the 
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trial  of  a  petition  the  judge  has  the  same  powers,  jurisdiction,  and 
authority,  as  a  judge  of  the  Court  of  Session  presiding  at  the  trial  of 
a  civil  cause  without  a  jury. — S.  11,  58. 

2.  Election  petitions  may  be  presented  to  either  Division  of  the 
Court  They  may  be  presented  by  any  one  who  voted,  or  had  a  right 
to  vote,  or  any  person  claiming  to  have  had  a  right  to  be  returned  or 
elected,  or  any  i)ersou  alleging  himself  to  have  been  a  candidate  at  the 
election.  They  roust  be  signed  by  the  petitioner  or  petitioners,  and 
presented,  by  being  delivered  to  the  "prescribed  oflScer,"  within 
twenty-one  days  after  the  return  of  the  writ  has  been  made  to  the 
Clerk  of  the  Crown,  unless  where  they  are  founded  on  corrupt 
practices,  and  specifically  allege  a  corrupt  payment  of  money  made 
since  the  date  of  the  return,  in  which  case  they  may  be  presented 
within  twenty-eight  days  after  the  date  of  the  payment  Within 
three  days  after  the  petition  is  presented,  .£^1000  must  be  deposited 
by  the  petitioner,  or  caution  found  to  that  extent,  in  security  for  the 
payment  of  all  costs,  charges,  and  expenses  that  may  become  payable 
to  the  respondent  or  to  witnesses.  It  is  the  duty  of  the  "  prescribed 
officer  "  to  intimate  the  presentation  of  the  petition  to  the  returning 
officer,  who  must  publish  it  in  the  county  or  burgh,  as  the  case  may 
be.  Within  five  days  after  the  petition  is  presented,  it  must  be 
served  by  the  petitioner  upon  the  respondent,  along  with  an  inti- 
mation of  the  nature  of  the  security  for  costs,  etc.,  proposed  by  him, 
and  the  respondent  may,  within  other  five  days,  object  to  the  saffi- 
ciency  of  the  security  offered.— S.  5-10. 

3.  If,  upon  the  application  of  any  party  to  a  petition,  it  appears  to 
the  Court  that  the  case  raised  by  the  petition  can  be  conveniently 
stated  as  a  special  case,  the  Court  may  direct  the  same  to  be  stated 
accordingly ;  and  any  such  special  case  shall,  as  far  as  may  be,  be 
heard  before  the  Court,  whose  decision  is  final.  The  Court  shall 
certify  its  detemiination,  in  reference  to  such  special  case,  to  the 
speaker  of  the  House  of  Commona — S.  11  (IG). 

4.  Where  an  inquiry  into  facts  is  necessary,  the  petition  shall  be 
tried  by  one  of  the  judges  on  the  Bota,  fourteen  days'  notice  of  the 
day  of  trial  being  given.  The  evidence  shall  be  recorded  in  short 
hand  by  the  short  hand  writer  of  the  House  of  Commons,  or  lus 
deputy.  The  judge  may  compel  the  attendance  of  witnesses.  No 
witness  is  excused  from  answering  questions,  on  the  ground  that  the 
answers  may  criminate  himself,  but  when  such  answers  are  given,  the 
witness  is  entitled  to  receive,  under  the  hand  of  the  judge,  a  certificate 
that  he  had  been  required  to  answer  such  questions,  and  had  answered 
them,  which  certificate  shall  protect  him  from  any  subsequent  prose- 
cution for  corrupt  practices  at  the  election ;  and  the  statement  made 
by  such  witness  is  not  admissible  as  evidence  in  any  other  proceeding, 
civil  or  criminal,  except  an  indictment  for  perjury. — S.  11,  33. 

5.  At  the  trial,  the  respondent  may  prove  that  the  election  of  any 
person  for  whom  the  seat  is  claimed  was  undue,  in  the  same  manner 
^  if  he  had  presented  a  petition  complaining  of  it 
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6.  At  the  conclusion  of  the  trial,  the  jadge  shall  determine  whether 
the  member  whose  election  is  complained  of  was  duly  elected,  or  what 
other  person,  if  any,  was  duly  elected,  or  whether  the  election  was 
void,  and  he  shall  certify  his  determination  to  the  Speaker.  His 
determination  is  final,  when  his  certificate  is  granted.  But  if  it  shall 
appear  to  the  judge  that  any  question  of  law,  as  to  the  admissibility 
of  evidence,  or  otherwise,  requires  further  consideration  by  the  Divi- 
sion of  the  Court  to  which  the  petition  belongs,  he  may  postpone  the 
granting  of  his  certificate  until  such  question  is  determined  by  the 
Court— S.  11,  12. 

7.  When  the  petition  contains  a  charge  of  any  corrupt  practice  {ie., 
bribery,  treating,  or  undue  influence),  the  judge  must,  in  addition  to 
his  certificate,  report  in  writing  to  the  Speaker  (1)  whether  such  cor- 
rupt practice  has  been  proved  to  have  been  committed  by,  or  with  the 
knowledge  and  consent  of,  any  candidate;  (2),  the  names  of  the  parties 
proved  to  have  been  guilty  of  any  corrupt  practice;  and  (3),  whether 
corrupt  practices  have,  or  whether  there  is  reason  to  believe  that  cor- 
iiipt  practices  have,  extensively  prevailed  at  the  election.  He  may  also 
make  a  special  report  to  the  Speaker  as  to  any  matters  arising  in  the 
course  of  the  trial,  an  account  of  which  in  his  judgment  ought  to  be 
submitted  to  the  House  of  Commons. — S.  11. 

8.  The  Court,  or  Judge,  as  the  case  may  be,  has  full  powers  in 
regard  to  costs,  which  are  to  be  taxed  as  betwixt  agent  and  client — 
S.  41,  58.  If  any  petitioner  neglects  or  refuses  for  six  months  after 
demand  to  pay  to  his  witnesses,  or  to  the  respondent,  any  sum  found 
due  to  them  in  name  of  costs,  the  bond  of  caution  may  be  registered, 
and  diligence  done  upon  it  as  accords  of  law. — S.  42, 58. 

9.  When  the  certificate  and  report,  or  reports,  if  any,  of  the  Court, 
or  Judge,  are  laid  by  the  Speaker  before  the  House  of  Commons,  it 
shall  give  the  necessary  directions  for  confirming  or  altering  the  return, 
or  for  issuing  a  new  writ,  or  for  carrying  the  determination  into  exe- 
cution, as  circumstances  may  require;  and  it  may  make  such  order  in 
I'cspect  of  a  special  report  as  it  thinks  proper. 

10.  If  it  is  reported  that  corrupt  practices  have  extensively  prevailed, 
Her  Majesty  may,  on  receiving  a  joint  address  from  both  Houses, 
appoint  Commissioners  to  inquire  into  the  same,  as  provided  by  15 
and  16  Vict,  c.  57.  Such  Commissioners  may  also  be  appointed  in 
respect  of  a  petition  to  the  House  of  Commons,  signed  by  two  or  more 
electors,  and  presented  within  twenty-one  days  after  the  return,  or 
fourteen  days  after  the  meeting  of  Parliament,  followed  by  an  address 
from  both  Houses  of  Parliament. — S.  15, 56. 

11.  An  election  petition  cannot  be  withdrawn  without  the  leave  of 
the  Court  or  Judge,  upon  special  application,  of  which  notice  has  been 
given  in  the  county  or  burgh.  At  the  hearing  of  the  application  for 
withdrawal,  any  person  who  might  have  been  a  petitioner  may,  on  ap- 
plication, be  substituted  as  petitioner.  If  a  petition  is  withdrawn,  the 
I^etitioner  must  pay  costs.  A  substituted  petitioner  must  find  security 
for  costs;  but  if  the  proposed  withdrawal  is,  in  the  opinion  of  the 
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captains.  It  gives,  in  its  present  form,  a  concise  and  practical  sum- 
mary of  the  law  of  shipping,  without  references  to  le^  authorities, 
which  would  be  of  no  use  to  non-legal  readers.  The  arrangement 
appears  to  be  judicious,  and  the  style  clear.  Of  course  it  is,  on  some 
points,  now  not  very  numerous,  less  adapted  to  the  law  and  practice 
of  Scotch  ports;  but  it  will,  notwithstanding,  be  a  valuable  guide  m 
the  general  business  of  ship  captain  and  shipowner. 


The  Court  of  Session  BUI — Letters  to  the  Editor  of  the  "Edinburgh 
Evening  Gourant."    By  "  M." 

This  privately  printed  brochure  is  the  first  commentary  on  the  new 
procedure  Act  It  is  a  lively  and  clever  summary  of  the  improve- 
ments effected  by  the  new  measure ;  intended,  however,  rather  for 
the  public  than  for  the  lawyer.  The  writer  has  diluted,  or  rather 
sweetened,  the  practical  knowledge  which  he  imparts  with  much 
clever  pleasantry  and  well  recounted  anecdote.  He  evidently  expects 
the  Act  to  work  a  great  revolution  in  the  business  of  the  Court  We 
only  add  that  we  wish  so  able  and  experienced  a  writer  had  given  the 
profession  the  benefit  of  his  views  as  to  the  working  of  the  Act  at 
more  length,  and  in  an  accessible  form. 


The  CouH  of  Sessioti  Act  is  printed,  and  will  be  found  to  involve 
much  more  serious  changes  in  procedure  than  most  practitioners, 
dazzled  by  the  prospect  of  a  Royal  Commission  and  discussions  as  to 
fundamental  reforms,  have  been  accustomed  to  expect  The  expenses 
of  process  in  the  Supreme  Court  (which,  after  all,  are  not  so  mach 
greater,  as  is  supposed,  than  those  of  an  ordinary  Sheriff  Court  action) 
are  materially  reduced.  No  Royal  Commission  can  go  much  farther 
to  expedite  the  progress  of  causes,  unless  by  introducing  the  Small 
Debt  process  into  the  supreme  tribunal  of  the  land.  We  propose,  in 
our  next  number,  to  make  some  observations  on. the  Act,  and  on  the 
questions  likely  to  arise  in  working  it.  We  are  bound  to  say  that  oar 
impression,  from  a  first  reading,  is,  that  it  is  unusually  well  drawn, 
and  gives  occasion  for  comparatively  few  such  questions. 

Xew  StatxUes — Capital  Punishment  Amendment  Act  i^^ffA— The 
Act  31  Vict,  c.  24?,  provides  that  capital  punishment,  on  any  prisoner 
sentenced  for  murder,  shall  be  executed  within  the  walls  of  the  prison 
in  which  he  is  confined  at  the  time  of  execution,  in  presence  of  the 
Sheriff  in  England,  or  the  Provost  or  other  magistrates  charged  with 
seeing  the  sentence  of  death  carried  into  effect,  or  any  one  of  their 
number  specially  named  by  the  others  for  that  purpose  in  Scotland, 
of  the  gaoler,  chaplain,  and  surgeon  of  the  prison,  and  such  other 
officers  of  the  prison  as  the  magistrates  requires.    Any  Justice  of  the 
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Peace  of  the  district^  and  such  relatives  of  the  prisoner,  or  other 
pei-sons  as  the  magistrates  or  members  of  the  county  prison  board 
may  permit,  may  also  be  present  The  suigeon  is  to  examine  the 
body,  and  certify  the  fact  of  death  to  the  magistrate.  The  presiding 
magistrate,  gaoler,  chaplain,  etc.,  shall  also  sign  a  declaration  that  the 
sentence  has  been  executed.  A  coroner's  inquest  is  to  be  held  on  the 
body  within  twenty-four  hours.  In  lieu  of  this  in  Scotland,  the 
Procurator-Fiscal  shall  hold  a  public  inquiry,  before  the  Sheriff  or 
Sheriff-Substitute,  to  ascertain  the  identity  of  the  offender,  and 
whether  sentence  of  death  was  duly  executed.  Section  13  contains 
an  awkward  blunder.  It  substitutes  this  inquiry  before  the  Sheriff  in 
Scotland  for  the  "provisions  contained  in  section  sixth  hereof*  Sec* 
tion  sixth  relates  to  the  burial  of  the  offender  within  the  prison  walls; 
but  the  intention  plainly  was  to  refer  to  s.  5.  As  there  is  no  coroner 
in  Scotland,  s.  5  evidently  cannot  be  carried  out  Section  7  provides 
that  the  Hom*e  Secretary  shall  &om  time  to  time  make  regulations 
for  executions,  to  guard  against  abuse,  give  greater  solemnity,  aud 
make  known  without  the  prison  the  &ct  that  the  execution  is  taking 
place.  The  Sheriffs  report  or  deliverance  is  to  be  in  duplicate,  and 
one  of  the  originals  shall  be  given  to  the  magistrate  in  charge,  the 
other  to  the  Secretary  of  State.  Printed  copies  are  to  be  exhibited 
on  or  near  the  principal  entrance  of  the  prison,  for  at  least  twenty- 
four  hours.  S.  15  provides  that  th6  omission  to  comply  with  any 
provision  of  the  Act  shall  not  make  the  execution  illegal,  where  it 
would  not  otherwise  have  been  illegal. 

The  United  Parislies  (Scotland)  Act  1868.— The  31  Vict,  c.  30, 
repeals  the  Act  29  and  30  Vict,  c.  77»  enabling  heritors  in  united 
parishes  to  make  over  one  of  the  parish  churches  of  such  united 
parish  to  persons  undertaking  to  endow  a  district  of  the  united  parish, 
and  obtain  its  disjunction  and  erection  into  a  parish  quoad  sacra.  In 
lieu  thereof  it  is  enacted  that  parties  undertaking  to  endow  one  of  the 
churches  of  a  united  parish  along  with  a  district,  may  apply  for  erec- 
tion in  terms  of  s.  8  of  7  and  8  Vict,  c.  44,  just  as  if  they  had  built, 
acquired,  or  undertaken  to  build  or  acquire,  a  church  for  erection  into 
a  parish  church,  without  the  necessity  of  such  persons  making  provi- 
sion for  the  maintenance  of  the  fabric.  The  minister  and  session  of 
the  new  parish  shall  (s.  3),  after  erection,  *have  all  rights  in  regard  to 
the  church  which  were  formerly  vested  in  the  minister  and  session  of 
the  united  parish.  The  church  of  the  new  parish  (s.  4)  shall  not  be 
subject  to  the  provisions  of  any  trust  constituted  xmder  7  and  8  Vict, 
G.  44,  or  any  trust  applicable  to  a  church  erected  by  voluntary  contri- 
butions, as  the  church  of  a  quoad  sacra  parish.  The  liabilities  of 
heritors  in  any  parish  are  not  increased  or  affected  by  the  Act  (a  5). 
This  Act  is  incorporated  with  7  and  8  Vict,  c.  44  (s.  6). 

The  Registration  of  Writs  (^Scotland)  Act  1868.— The  Act  31  and 
32  Vict,  c.  34,  consists  of  three  sections.  It  proceeds  on  a  recital  of 
the  Act  1685,  "  concerning  the  registration  of  writs  in  the  Books  of 
Session,"  and  the  inconvenience  arising  from  the  giving  up  of  writs  to 
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parties  after  the  same  have  been  given  in  to  be  registered,  and  enacts 
(s.  1)  that  no  writ  given  in  to  be  registered  in  the  Books  of  Council 
and  Session  shall  be  given  out  for  any  purpose,  or  at  any  time,  either 
before  or  after  it  has  been  booked,  except  by  the  authority,  and  under 
the  conditions  imposed  by  the  Court.  Sec.  2  contains  a  similar 
enactment  with  regard  to  probative  writs  registered  in  virtue  of  the  Act 
of  1696;  and  further  provides  that  an  extract  of  an  indenture  of  ap- 
prenticeship, with  a  certificate  of  service  indorsed,  may  be  received  as 
evidence  of  such  apprenticeship  having  been  served,  where  any  Act, 
or  the  rules  of  any  corporation  or  trade  now  require  the  original  and 
such  indorsed  certificate.  By  s.  3  it  is  provided  that  all  extracts  from 
the  Books  of  Session  or  of  any  Sheriff  Court,  or  from  any  Register  of 
Probative  Writs,  shall  have  a  certificate  or  marking  indicating  tbe 
Citmiilo  amount  of  stamp  duty  paid  on  the  principal  writ 

The  Jurors'  Affirmation  (Scotland)  Act  1868  (c.  89),  makes  it 
lawful  for  the  Court,  on  being  satisfied  of  the  sincerity  of  any  objection 
on  conscientious  grounds  by  a  juror  to  be  sworn,  to  permit  him  to 
make  an  affirmation  or  declaration  in  a  form  given. 

The  Sea  Fisheries  Act  1868  (c,  45), — It  would  be  beyond  the  scope 
of  our  undertaking  to  give  any  abstract  of  this  long  and  important 
statute,  which  has  been  passed  partly. to  give  effect  to  the  conven- 
tion of  11th  November,  1867,  between  the  Queen  and  the  Emperor 
of  the  French  "relative  to  fisheries,  in  the  seas  between  Great 
Britain  and  France."  It  is  sufficient  to  observe  that  it  repeals  a 
very  large  number  of  Acts,  including  portions  of  the  Herring  fish- 
eries Acts,  23  and  24  Vict,  c.  92,  and  24  and  25  Vict,  c  72,  also 
the  28  and  29,  c.  22,  so  far  as  inconsistent  with  this  Act,  and  the 
Oyster  and  Mussel  Fisheries  Acts  of  the  two  last  sessions  in  whole 
(29  and  30  Vict,  c.  85,  and  30  and  31  Vict,  a  18).  It  contains  cer- 
tain provisions,  in  sects.  57-65,  for  legal  proceedings  under  its  pro- 
visions, which  are  to  be  generally,  in  Scotland,  under  the  Summary 
Procedure  Act,  with,  apparently,  an  appeal  where  the  penalty  is  above 
£o,  or  the  period  of  imprisonment  adjudged  exceeds  one  month. 

Beards, — "  There  is,  after  all,  an  objection  to  beards  in  advocates 
and  clergjonen — ^a  most  serious  objection.  No  public  speaker  has  a 
right  to  mask  half  his  face. .  It  is  his  business,  as  a  speaker,  to  give 
the  utmost  clearness  of  expression  to  his  ideas,  and  much  of  this 
clearness  depends  on  facial  expression.  It  seems  as  if  a  man  were 
not  earnest  in  his  profession,  when,  his  chief  means  of  exercising  it 
being  oratory,  he  chooses  to  weaken  his  power  of  expression  with  a 
hesxAr— Mr  Dallas  in  "  Once-a-Weekr 

Dipsomaniacs. — We  direct  the  attention  of  our  readers  to  the  state- 
ment made  by  the  Lunacy  Board  for  Scotland  in  their  last  report  that 
by  the  Lunacy  Amendment  Act  1866,  asylums  are  authorised  to 
receive  for  care  and  treatment  any  person  who  expresses  in  writing  to 
the  Commissioners  in  Lunacy  his  wish  to  become  a  voluntary  patient, 
and  obtains  their  consent;  and  that  in  1867  this  provision  was  taken 
advantage  of  in  Scotland  by  seventeen  individuals,  of  whom  fourteen 
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were  admitted  into  public,  and  three  into  private  asylums.     The 
patients  who  thus  voluntarily  place  themselves  under  control  belong 
principally  to  the  class  known  as  dipsomaniacs,  who  cannot  refrain 
from  the  excessive  use  of  strong  drinks. 
Scotch  Appeals,  Session  1868. — 
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Telegrams, — ^Vice-Chaticellor  Gififard  has  held,  in  Coupland  v.  Arrow- 
smith,  IS  L.  T.  Bep.  N.  S.  755,  that  a  telegram  is  admissible  in  evidence 
as  a  letter,  if  it  be  properly  authenticated  It  was  objected  that,  as  aw 
advertisement  was  inadmissible  as  not  being  under  the  signature  or  in  the 
handwriting  of  the  party,  so  also  should  be  a  telegram,  which  is  neither 
written  nor  signed  by  the  sender.  But  it  was  answered  that  a  telegram  is 
a  message  by  A  to  B ;  unlike  an  advertisement,  which  is  a  general  notice, 
it  differs  from  a  letter  only  in  this,  that  the  sender  writes  it  by  the  hand  of 
the  telegraph  clerk,  as  he  might  write  a  letter  by  his  secretary.  But  it 
must  be  authenticated,  of  course.  The  question  therefore  arises,  What  is  a 
sufficient  authentication  of  a  telegram  I  To  answer  this,  let  us  see  what  is 
required  to  be  proved.  It  is  that  the  message  came  from  B,  the  alleged 
sender  of  it  The  written  instructions  for  messages  arc,  we  believe,  pre- 
served at  the  telegraph  offices.  The  first  step  will  be  to  produce  this  docu- 
ment, and  ascertain  by  whom  it  was  written.  If  by  B  himself,  the  produc- 
tion of  it,  with  proof  of  handwriting,  will  suffice;  but  if  written  by  another, 
that  other  must  be  found,  and  his  authority  produced,  and  so  backward 
until  it  is  traced  to  B.  But  if,  as  must  frequently  happen,  it  is  imjjossible 
to  ascertdn  whose  hand  wrote  the  message,  or  who  brought  it,  there  remain 
only  two  courses;  either  to  call  B  himself  to  prove  it,  and  when  in  the  box 
he  is  80  for  all  purposes — or  to  connect  him  with  the  telegram  by  other 
evidence;  as  the  recognition  of  its  contents  by  answers  and  replies,  or  by 
acts  done  in  pursuance  of,  or  iu  connection  with  it  Manifestly  a  telegram 
could  not  be  proved  merely  by  its  production;  but  then  it  may  and  ought 
to  be  propo.sed  for  admission  by  the  other  party,  refusing  which,  he  would 
be  charged  with  the  costs  of  proof 

If  the  telegram  instruction-paper  cannot  be  found,  its  loss  should  be 
proved  by  the  clerk  at  the  office  who  had  the  custody  of  it,  and  has  made 
search  for  it;  and  then  secondary  evidence  of  it  may  be  given  by  the  tele- 
graph clerk  by  whom  the  message  was  transmitted,  who  must  prove  that 
the  message  delivered  was  that  sent 
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As  telegrams  come  more  into  use,  this  question  of  their  admissibility  in 
evidence,  and  the  manner  of  proving  them,  becomes  daily  more  important; 
therefore,  we  have  invited  attention  to  it,  in  the  hope  that  some  ingenious 
reader  may  suggest  some  means  by  which  evidence  of  so  much  value  may 
be  better  preserved  and  proved  than  it  can  be  by  the  present  arrangements. 
— Law  Times, 

Appointment — John  Hunter,  Esquire,  advocate  (1857)  has  been 
appointed  SheriflT-Substitute  of  Peebles,  in  room  of  Arthur  Bur- 
nett, Esquire,  advocate  (1819),  who  has  resigned. 

Obituary. — Lord  Cranworth  died  at  his  seat,  Holwood,  Kent 
(formerly  the  abode  of  Pitt),  on  Sunday,  July  26.  Kobert  Monsey 
Rolfe,  Baron  Cranworth,  of  Cranworth.  Norfolk,  elder  son  of  Rev. 
Edmunjl  Rolfe,  a  first  cousin  of  Horatio,  Viscount  Nelson, — ^was  bom 
Dec.  18,  1790.  His  father,  like  his  uncle,  grandfather,  and  great- 
grandfather, was  a  country  clergyman,  holding  the  livings  of  Cockley 
Cley  and  of  Cranworth;  and  it  was  at  the  rectory-house  of  the  last- 
named  parish  that  the  late  Lord  Chancellor  was  born,  and  from  which 
he  selected  his  title  just  60  years  afterwards.  His  mother  was  a  Miss 
Alexander,  granddaughter  of  Dr  Monsey,  physician  of  Chelsea 
Hospital.  He  received  his  early  education  at  the  Grammar  School  of 
Bury  St  Edmund's,  from  which  he  was  transferred  to  Winchester 
College,  and  then  to  Cambridge.  He  took  his  B.A«  degree  as  17th 
''Wrangler,"  in  1812,  and  was  elected  to  a  Fellowship  at  Downing 
College,  which  offered  him  a  provision  while  studying  for  one  of  the 
learned  professions.  Bolfe  entered  himself  as  a  student  of  Lincoln's- 
Inn.  In  1816  he  was  "  called,"  and  chose  the  Equity  Bar.  A  few 
years  passed,  and  briefs  began  to  come  in  more  frequently.  He  had 
good  practical  sense,  and  a  sound  knowledge  of  the  law,  if  not  in  its 
great  and  leading  principles,  at  all  events  in  its  minutiae  and  techni- 
calities. He  had  good  connections  among  solicitors;  he  had  also  the 
highest  reputation  for  honour,  integrity,  and  good  faith — and,  above 
all  things,  great  faith  in  himself.  Some  years  passed,  and  just  as  his 
legal  reputation  was  beginning  to  consolidate  itself,  he  was  appointed 
Recorder  of  Bury  St  Edmund's,  a  town  of  which  he  more  than  once 
contested  the  representation  in  the  Liberal  interest  against  the  influ- 
ence of  the  Marquis  of  Bristol.  He  obtained  silk  from  Lord  Brougham 
in  1832;  but  it  was  not  till  the  end  of  the  same  year  that  he  secured 
a  seat  in  the  House  of  Commons,  for  Fenrhyn.  He  was  re-elected  in 
Dea,  1834,  and  July,  1837.  Two  years  afterwards,  Sir  John  Camp- 
bell's promotion  from  Solicitor  to  Attorney-General  left  the  former 
post  at  the  disposal  of  Lord  Melbourne's  Ministry.  There  were  other 
Liberal  barristers,  in  and  out  of  Parliament,  to  some  of  whom  it  was 
generally  thought  that  the  post  would  have  been  offered  in  preference 
to  Rolfe;  but  Lord  Melbourne  and  bis  friends  wished  for  a  sound  and 
safe  man,  a  Liberal,  but  not  a  Badical — and,  above  all  things,  a  man 
of  high  personal  character.  These  conditions  were  unit^  in  Mr 
Rolfe,  who  accordingly,  in  the  summer  of  1834?,  became  Solicitor- 
General,  and  received  the  honour  of  knighthood.    His  tenure  of  office, 
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however,  was  brief.  Lord  Melbourne  resigned  in  the  following 
October.  After  Sir  Robert  Peel's  short  administration  of  1835,  Sir 
Robert  Rolfe  returned  to  his  former  post.  This  he  «held,  quietly  and 
conscientiously  discharging  its  duties,  until  the  close  of  the  year  1839, 
when  he  became  one  of  the  Barons  of  the  Exchequer. 

As  a  judge  he  gave  great  satisfaction.  Honest,  painstaking,  con- 
scientious, upright,  and  gifted  with  that  quiet  practical  ability  for  the 
discharge  of  work  which  is  often  of  greater  value  than  the  most 
brilliant  talents,  he  certainly  more  than  justified  his  appointment  In 
1830,  when  the  Oreat  Seal  was  placed  in  commission,  it  was  entrusted 
to  him  conjointly  with  Lord  Langdale  and  with  Vice-Chancelior 
Shadwell,  on  whose  death,  a  few  weeks  afterwards,  he  was  nominated 
one  of  the  Vice-chancellors  of  the  kingdom.  This  post  he  exchanged 
in  the  following  year  for  that  of  one  of  the  Justices  of  Appeal  in 
Chancery,  which  he  continued  to  hold  until  the  Great  Seal  of  the 
kingdom  was  entrusted  to  his  hands  by  Lord  Aberdeen  on  the  forma- 
tion of  the  Coalition  Cabinet  in  December,  1 852.  He  had  already  been 
sworn  a  member  of  the  Privy  CouncU  on  first  becoming  a  Vice- 
Chancellor,  and  in  the  same  year  he  was  raised  to  the  peerage,  which 
has  now  become  extinct  by  his  deatL  Lord  Cranworth  again  held 
the  Great  Seal  in  1865-6,  in  the  interval  between  Lord  Westbury's 
retirement  and  the  return  of  Lord  Derby  to  power  in  the  latter  year. 
He  married,  when  pretty  weU  advanced  in  age,  a  Miss  Carr,  of 
Hampstead,  who  died  a  few  months  before  him. 
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ENTAILS  MADE  SINCE  1848. 
{To  the  Editor  of  the  Journal  of  Jurisprudence.) 

l8t  Au^t,  1868, 

Sir, — I  subscribe  to  your  valuable  Journal,  and  h&XQ  done  so  since  its 
commencement.  In  this  month's  I  observe  your  correspondent — "  A  Law 
Reformer " — ^allades  to  the  Entail  Amendment  Bill  of  this  Session,  and 
particularly  adverts  to  the  absence  of  "  an  Enactment  in  regard  to  Entails 
dated  wbiegueni  to  Ist  August,  1848."  I  have  taken  much  interest  in 
recent  legislation  on  the  subject  generally  of  entail  law,  and  perused  with 
some  attention  the  Bills  brought  in  in  the  years  1866  and  1868.  Of  the 
latter  I  have  two  copies,  and  in  the  one  brought  from  the  Commons,  29th 
June,  1868,  and  onlered  to  be  printed  by  the  Lords,  14th  July,  1868, 
which  has  now,  as  I  understand,  received  the  royal  assent,  I  find  it  enacted 
by  section  18,  that  11  and  12  Vict,  c.  36,  sections  5  and  16,  are  made  to 
apply  to  entails  dated  after  Ist  August,  1848,  and  to  all  entail  trusts. 
Your  correspondent  must,  I  think,  have  overlooked  this  important  amended 
enactment,  or  I  have  £uled  to  comprehend  its  import  and  effect  I  would 
be  glad  to  learn  from  "  A  Law  Reformer'*  if  the  object  he  had  specially  in 
view  has  not  been  attained.  J.  H. 

[The  letter  of  ''  Law  Reformer  "  was  in  type  for  our  July  Number,  and 
was  kept  over  from  want  of  space.  This  may  account  for  the  oversight 
referred  to.J 
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.   COURT    OF    SESSION. 
{Reported  by  William  GiUkrie  and  William  Macintosh,  Eiquires,  AdvocaUs,) 

FIRST  DIVISION. 

M'Akdbbw  V,  Reid  and  Others. — July  11. 

Title  to  Sue — General  Service — Production  Pending  Process. — Declarator, 
etc.,  broaght  by  M'Andrew  as  heir  of  his  grandfather.  He  ezpede  a  genend 
service,  but  posterior  to  raising  the  action.  Defire.  pleaded  that  pnrsaer  not 
having  been  served  heir  of  his  grand&ther  when  the  action  was  raised, 
executed,  or  brought  into  Courts  had  no  title  to  sue.  The  L.  O.  (Ormidale) 
repelled  thb  plea^  on  the  grounds  (1)  That  service  was  not  required;  Stair 
III.,  5,  6  j  Bell's  Pr.,  1683;  Cunningham  v.  Cardross,  M.  16,095;  and  (2) 
That  even  if  it  was  required,  pursuer*s  service  was  sufficiently  timeous  to 
obviate  the  plea;  Cunningham  v.  Semple^  M.  13,269 ;  Rchertson  v.  Hoiidtm, 
M.  13,291;  Spottiswoode  v.  Bromi^  M.  13,294;  Crock  v.  Gibson^  Elchies 
App.,  Redemption  4;  Brown  v.  Lang^  Hume,  565;  Mcintosh  v.  Munro, 
23d  Nov.,  1854,  17  D.  99. 

The  Court  adhered. 

Lord  Deas — ^This  was  an  action  by  the  heir  of  the  granter  of  a  disposition 
which,  though  in  form  absolute,  was  intended  to  be  a  security  only.  He 
produced  a  general  service  before  the  case  was  in  the  roll,  and  the  only 
objection  is  that  it  ought  to  have  been  produced  before  the  formal  calling. 
I  don't  wish  to  give  an  opinion  whether  pursuer  could  have  gone  on  without 
producing  a  general  title.  It  would  be  difficult  to  affirm  that,  because  he 
must  connect  himself  with  the  party  entitled  to  get  a  reconveyance.  We 
have  not  to  decide  that  There  was  no  case  cited  to  show  that  production 
of  the  service  was  necessary  in  such  action  before  the  calling  of  the  canse. 
It  is  not  an  objection  to  be  sustained  without  anthority,  being  of  the  most 
purely  technical  nature. 

Act, — Blacky  A,  S,  Cook.    Agent — L,  Mackersyf  W,S, Alt, — A,  B,  Shand, 

A,  B,  Clark.    Agent — J.  Webster^  S,8,C. 

FiNNiE  V.  M'Intosh. — July  15. 
Burgh — Town  Clerk — Custody  of  Burgh  Eecords, — Potn.  by  Town  Clerk 
of  Fortrose  for  delivery  of  the  records  and  documents  belonging  to  the 
buiigh,  of  the  custody  of  which  he  had  been  violently  deprived  by  the  To^ni 
Council,  for  the  purpose  of  having  the  accounts  of  the  petr.  examined  by 
an  accountant — Held,  that  the  principle  spoliata  ante  omnia  resti^ienda 
applied,  that  the  Town  Clerk  being  proper  custodier  of  the  burgh  records  and 
documents,  cannot  be  compelled  by  the  Town  Council  to  part  with  then 
during  his  tenure  of  office.  Bespts.  ordained  to  deliver  up  the  documents 
to  petr. 

SiNCLAiA  V.  Weddeu*. — July  15. 

Lease — Issue'^Verbal  Agreemeni,^*kjc^oxi  of  damages  for  non-implement 
of  alleged  lease,  in  these  terms: — "  Woodend  Farm,  28th  January,  1867.— 
This  is  agreed  by  D.  S.  and  J.  W.  for  the  public-house  in  B.  for  seven  yean; 
the  puUic-house  to  be  £18  yearly,  and  the  flesh  shop  to  be  £6  yearly,  and 
killing-house  and  stable  £A  yeaHy. — (Initialed)  J.  W. — (Signed)  James 
Weddell,  Woodend."    To  this  defr.  affixed  a  penny  <reoeipt-Atanip,  across 
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which  he  signed  his  name.  No  possession  followed.  Defr.  pleaded  that 
the  writing  was  not  signed  by  pursner,  bore  no  date  of  entry,  and  was 
otherwise  insufficient  to  constitute  a  concluded  contract  of  lease  for  the  period 
therein  mentioned.  The  Court  formerly  held  {Spreid  v.  Wallace^  Jan.  24, 
1809,  Hume,  920),  that  the  informal  lease  was  not  valid  for  seven  years^ 
and  allowed  pursuer  an  amended  issue  as  to  a  verbal  lease  alleged  to  have 
been  agreed  to  in  Oct,  1866,  for  one  year. 

The  issue  having  been  lodged. 

Lord  President — ^No  doubt  a  lease  bad  for  the  term  of  years  might  be 
good  for  one  year;  but  here,  the  only  allegation  was,  that  the  lease  was  for 
seven  years,  and  though  he  added  ^*  or  at  least  for  one  year,^'  was  a  contract 
without  a  definite  term.  The  issue  said,  "  Whether  defr.  let  to  pursuer  for 
one  year  from  Whita  1867/'  but  there  was  nothing  in  the  record  to  wanant 
thatw  He  was  of  opinion  that  the  issue  was  a  bad  one,  and  that  the  writing 
founded  on  was  invalid  as  a  lease. 

The  other  Judges  concurred,  and  the  action  was  dismissed. 


SECOND   DIVISION. 

M.P. — CoNNAL  k  Co.  V.  Daunt  k  Co.,  and  Othbbs. — July  18. 

Foreign  —  Iron  Warrant  —  Indorsation  —  Banhrup(cy — Intimation.  — 
Competition  as  to  pig-iron  in  the  stores  of  Connal  <fe  Co.,  warehousekeepers. 
In  Dec,  1865,  Connal  &  Co.  received  into  their  stores  in  Glasgow  45,000 
tons  pig-iron,  for  which  they  granted  to  W.  H.  Daunt  &  Co.,  of  Liverpool, 
a  variety  of  acknowledgments  or  warrants,  in  the  annexed  form  :-^ 

"  Connal  &  Co.,  warehouse-keepers,  Iron  Yards,  General  Terminus  and 
Green  Bank,  South  Side  of  Broomielaw;  Hyde  Park,  north  side  of 
Broomielaw;  and  Port  Dundas. 


Stamp 
3d. 

106       1 

"Wammt  No. for-< 

73 

f  300  tona  No.  1  \               (  600 
200    „    No.  3  f   ^ly^^  J  tons 

1 600                  J               I  iron. 

"Glasgow,  19th  December  1866 

"  We  have  received  into  our  stores  and  entered  in  our  warehouse  books 
in  die  name  of  Messrs  W.  H.  Daunt  &  Go.;  and  we  now  hold  to  their 
order  fivt  kundred  ims  j^ig-iron  of  numbers  one  and  three,  and  we  will 
deliver  to  their  order  by  endorsement  hereon,  '  free  on  board'  here,  from 
our  stores,  that  quantity  of  pig-iron — same  number  and  brand,  on  payment 
of  the  ehaiges  noted  at  foot  and  return  of  this  warrant, — (Signed) — ConvaIi 
ds  Co.,  WardwuMthe^pers^ 


a  957 


*'  Charges, 
Bent  at  f  d.  per  ton  per  month* 
Agency  la  per  100  tons  if  transferred. 
Ezd.  apd  entd  by.  A.  Yoimo.'* 


Sl4  Notes  oi  cAsEs  lin  im  coubt  ot  session. 

Daont  k  Co.  are  alleged  to  have  obtained  from  Loder,  of  London,  X150,000  on 
the  security  of  this  iron;  and  to  constitnte  that  security,  delivered  to  Loder 
along  with  promissory  notes  for  the  amount,  the  acknowledgments  or 
warrants  blank  endorsed,  on  and  prior  to  27th  Feb.,  1866.  The  endorsation 
or  delivery  was  not  intimated  by  Loder  to  Connal  &  Co.  till  9th  July, 
1866.  On  5th  May,  1866,  Daunt  &  Co.,  having  become  insolvent,  execated 
for  behoof  of  their  creditors  a  deed  of  arrangement  for  winding  up  their 
affairs,  under  the  inspection  in  virtue  of  the  English  Bankruptcy  Acts.  The 
iron  is  claimed  by  Loder  under  the  endorsed  warrants,  and  by  the  inspectors 
of  Daunt  &  Co.'s  affiiirs,  on  the  other  hand,  under  the  registered  deed  of 
arrangement  There  are  also  creditors  of  Daunt  &  Co.  claiming  under 
arrestments  in  the  hands  of  Connal  &  Co.  subsequent  to  July,  1866. 

The  L.  O.  allowed  parties  generally  a  proof  of  their  averments.  A  variety 
of  statements  were  made  by  Loder  as  to  English  law  and  usage,  which  he 
maintained  fell  to  be  applied  in  the  determination  of  the  rights  of  parties. 
Daunt  &  Co.'s  inspectors  and  the  arresting  creditors  contended  that  the 
effect  of  the  endorsation,  and  the  necessity  of  intimation  to  complete  Loder*s 
rights,  were  fixed  by  Scotch  law.  The  Court  took  the  opinion  of  English 
counsel  on  the  title  of  Daunt  &  Co.'8  inspectors  under  the  deed  of  arrange- 
ment on  the  following  queries : — 

"L  Supposing  the  warehouse-keepers'  warrants  import  an  obligation 
to  deUver  the  specific  iron  received.  1.  What  is  the  effect  of  the  deed  of 
arrangement,  according  to  the  law  of  England,  as  to  vesting  in  the 
inspectors  whatever  moveable  subjects  may  then  have  been  the  property  of 
the  bankrupts,  or  as  to  entitling  them  to  recover  and  take  possession  of  such 
property  from  the  custodiers  of  the  same;  and  if  it  would  be  thus  vested, 
or  might  be  thus  recovered,  for  whose  benefit  and  behoof  would  it  be  sot 
2.  What  is  its  effect  as  to  giving  any  preference  in  regard  to  moveable 
subjects  in  competition  with  other  parties  holding  prior  completed  rights  of 
pledge  over  the  same,  or  parties  holding  prior  rights  in  reference  thereto 
depending  entirely  on  personal  contract) 

*'  XL  Supposing  the  warehouse  warrants  to  import  merely  an  obligation 
to  deliver  the  like  quantity  of  similar  iron — 1.  What  is  the  effect  of  the 
deed  of  arrangement  according  to  the  law  of  England,  as  to  entitling  the 
inspectors  to  demand  deliveiy  of  the  iron  due  under  those  warrants,  and  for 
whose  behoof  could  they  so  demand  it?  2.  What  is  its  effect  in  com- 
petition with  a  prior  assignment  to  the  warehouse-keepers  where  such  intima- 
tion is  necessary  in  law  to  complete  the  right  of  the  assignee?" 

The  following  opinion  was  returned  by  Sir  R.  Palmer  and  Mr  de  Gez:— 
''1.  On  this  supposition,  we  think  that  the  deed  of  arrangement  has  no 
effect,  according  to  the  law  of  England,  as  to  vesting  in  the  inspectors 
whatever  moveable  subjects  may  have  been  the  property  of  the  bankrupts, 
or  as  to  entitling  them  to  recover  and  take  possession  of  such  property  from 
the  custodiers  of  the  same  under  such  circumstances  as  are  stated  in  the 
case,  or  as  to  giving  any  preference  in  regard  to  moveable  subjects  in 
competition  with  other  parties  holding  prior  completed  rights  of  pledge  over 
the  same,  or  parties  holding  prior  rights  in  reference  thereto,  although 
depending  entirely  on  personal  contract 

*'  2.  On  this  supposition,  we  think  that  the  deed  has  no  effect,  according ' 
to  the  law  of  England,  as  to  entitling  the  inspectors  to  demand  Uie  deliveiy 
of  the  iron  due  under  the  warrants,  or  in  competition  with  a  prior  assign- 
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nieut  from  the  bankrapts  in  secnrity  or  absolutely,  although  not  followed 
by  intimation  of  that  assignment  to  the  warehouse-keepers." 

Held,  that  the  law  of  Scotland  was  to  be  applied,  that  the  warrants  were 
transferable  documents,  but  that  their  indorsation  required  to  be  foUowed 
by  intimation  to  the  warehouse-keepers  to  perfect  the  right  of  an  indorsee, 
as  in  a  question  with  competing  rights  constituted  by  arrestment  or 
otherwise.  Held,  also,  in  accordance  with  the  above  opinion  of  English 
counsel,  that  the  inspectors  on  Daunt's  estate  had  not  by  the  deeds  in  their 
favour  any  right  which  could  compete  with  that  bf  Loder;  but  as  Loder's 
averments  as  to  the  way  in  which  he  had  become  possessed  of  the  warrants, 
and  as  to  intimation,  were  not  admitted, — Proof  allowed. 
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Barstow  (Park's  Curator)  v.  Black,  &c. 
(In  Court  of  Session,  March  27,  1865,  3  Macph.  779). 

Suceemon — SuhstUutum — Title  to  Sue, — ^The  main  questions  arose  out  of 
the  trust  disposition  and  settlement  of  the  kte  Alexander  Dunn  of 
Dnntocher. 

The  Lord  Chancellor  (Cairns)  delivered  judgment.  The  first  question 
was  whether  the  curator  of  the  heir-at-law  of  Alexander  Dunn,  who  is  a 
lunatic,  had  a  right  to  pursue  an  action  of  reduction  in  order  to  set  aside 
the  deed  of  his  ancestor,  on  the  ground  of  death-bed.  It  was  clear  that  an 
heir  had  no  title  to  sue  such  an  action,  if  there  existed  any  previous  deed 
which  would  come  into  operation,  and  prevent  his  getting  the  subject  he 
sought  to  get  In  this  case,  the  Court  held  that  the  heir  of  Alexander 
Dunn  and  his  curator  had  no  title  to  sue  reduction  of  Alexander  Dunn's 
deed  in  so  far  as  regarded  certain  parts  of  the  estate,  but  that  he  had  a  right 
to  sue  reduction  as  regarded  other  portions — namely,  those  which  belonged 
to  Alexander  Dunn  himself  j  and  the  reason  for  declariug.  that  he  was  not 
entitled  to  sue  reduction  in  regard  to  property  belonging  to  William  Dunn 
was  that  William  Dunn  had  by  a  valid  deed  given  that  property,  in  the 
event  of  Alexander  his  brother  dying  without  leaving  issue,  to  parties,  who 
would  bo  entitled,  by  a  clause  of  substitution,  to  take  the  property  if  the 
deed  of  Alexander  Dunn  were  set  aside.  Now,  was  the  Court  right  in 
holding  that  the  heir  of  Alexander  Dunn  had  no  title  to  sue  that  reduction 
as  &r  as  regarded  the  property  derived  from  William  Dunn  9  He  thought 
it  was.    Affirmed. 

Act, — Decanus,  Sir  K  Pdhner^  Q.C,  Atiderson,  Q,C, AU, — AdvoaUiu^ 

Mdlishy  J,  T.  Aiidersotiy  G.  Yoiuig,  J,  Person^  AgetUs — Martin  dk  Leslie^ 
Siinson  S  Wakeford,  Connell  ^  Hope, 


Z\t  Sfoltis^  ^ato  Stagaghic  ant»  S>\txr&  tfoart  geporlcr. 

SHERIFF  COURT  OF  ROSS-SHIRE,   TAIN.— Sheriffs  Taylor 

and  Cook. 

*  Rose  v.  Rose. 

Sheriff  Court  Ad  185S,  s,  26 — Imprisonment — Suspension  and  Liberation 
^-^Beporation, — ^Tbis  was  a  petition  of  suspension  and  liberation  in  respect 
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existed,  and  tlien  betook  himself  to  an  incompetent  form  of  prooeas.  The 
Sheriff  is  unable  to  sastain  such  a  proceeding.  The  general  rule  is,  that  a 
decree  pronounced  in  the  Small  Debt  Court  is  subject  to  no  review;  and 
when  review  in  particular  circumstances,  and  by  a  particular  form,  is  allowed 
by  special  statute,  it  cannot  be  extended  by  the  Court  to  other  drcum- 
stances  and  a  different  form  of  process. 

SHETLAND   SHERIFF   S.  D.   CODRT.—Sheriff  Murk. 

Binge  v.  Bbattok. — AprU  2. 

Parochial  Schoolmaster — Road,  PrUon,  and  Valuation  Act  AneumenSM^ 
Held  that  a  Parochial  Schoolmaster  is  liable  in  paymefit  of  tfiese  aueemenis. 
^-This  was  an  action  at  the  instance  of  the  collector  of  county  rates  of 
Shetland  against  the  parochial  schoolmaster  of  Tingwall,  for  the  amount  of 
the  various  assessments  under  the  i|bstracts  for  the  year  ending  Whitsan- 
day,  1868.  Several  other  cases  were  in  the  roll  against  schoolmasters  in 
various  parts  of  Shetland,  and  the  defence  was  that  these  officials  were 
not  proprietors,  nor  liferenters,  nor  occupants  in  the  sense  of  the  various 
statutes.  The  case  of  Cowan  v.  Gordon,  decided  by  a  Lord  Ordinary  in 
the  C.  of  S.,  exempting  a  parochial  minister  from  payment  of  road  money, 
was  founded  on.  It«  was  admitted,  in  answer  to  the  Sheriff^  that  the  L  O-'s 
judgment  had  been  reclaimed  against  The  Sheriff  continued  the  case  till 
next  Court  day,  when  he  decided  against  the  schoolmaster  in  the  following 
terms: — This  case  is  at  the  instance  of  the  collector  of  the  county  against 
a  parochial  schoolmaster,  and  it  raises  the  question  whether  the  latter  is 
liable  in  payment  of  the  assessments  under  Prison  and  Valuation  Acts,  and 
for  county  and  district  road  money.  The  schoolmaster  alleges  that  he  is 
neither  a  proprietor,  nor  a  liferenter,  nor  a  possessor  in  the  sense  of  the 
statute,  and  that  he  is  therefore  not  liable.  He  further  says  that  the  school 
is  one  of  the  subjects  assessed,  and  that  he  is  entitled  to  have,  in  any  view, 
£i  of  value  deducted  from  the  amount  for  which  he  is  assessed.  The  defr. 
has  not  distinguished  between  the  subjects  in  his  return  to  the  assessor,  or 
has  not  appealed  if  the  assessor  improperly  slumped  various  subjects 
together,  and  in  that  respect  I  think  the  Valuation  Boll  is  final  and  con- 
clusive. I  have  thus  the  general  question  of  liability  only  to  decide.  By 
8.  40  of  the  Prison  Act  the  assessment  for  prisons  is  declared  payable  by 
proprietors  in  the  landward  part  of  counties,  though  it  may  be  first  levied 
from  the  tenants;  and  by  the  36th  section,  the  lands  and  heritages  within 
the  county  are  to  be  assessed  according  to  the  yearly  value  established  by 
the  valuation  made  up  under  the  Valuation  Act  By  that  section  tbe 
Valuation  Act  seems  to  be  made  the  absolute  criterion  of  assessments  under 
the  Prison  Act.  This  reference,  therefore,  in  the  Prison  Act  requires  os 
to  look  at  the  enactments  of  the  Valuation  Act  in  regard  to  the  assessment 
to  defray  the  expense  of  making  up  the  roll,  and  that  is  also  a  chaige  in 
the  pursuer's  account  against  the  defr.,  and  is  collected  along  with  the 
former.  Under  that  Act  the  expression,  lands  and  heritages,  are  defined  in 
the  d2d  section,  and  include  every  possible  subject  of  an  heritable  nature; 
and,  without  doubt,  such  subjects  as  those  for  which  the  defr.  is  assessed. 
By  the  same  section  proprietor  is  defined  to  include  liferenters,  etc,  or 
other  persons  who  shall  be  in  the  actual  receipt  of  the  rents  and  profits  of 
lands  and  heritages.  Under  the  Zetland  Eoad  Act,  s.  2,  the  expression 
proprietor  is  declared  to  have  the  same  meaning  as  in  the  Valuation  Act; 
ud  by  the  assessing  clause  of  that  Act,  the  road  assessments  are  to  be 
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levied  on  and  paid  by  the  proprietors,  bat  giving  them  a  right  of  relief 
against  the  actual  tenants  or  occupiers.  Thus,  in  truth,  there  is  only  one 
question  here,  and  that  is  whether  the  defr.  is  a  proprietor  in  the  sense  of 
these  several  statutes.  Now  there  can  be  no  doubt,  in  my  opinion,  that  a 
parochial  schoolmaster  is  a  person  in  the  actual  receipt  of  the  profits  of  the 
subjects  held  by  him  in  virtue  of  his  office,  and  the  word  proprietor  is 
defined  to  inclade  such  a  person.  We  have  the  high  authority  of  the  Lord 
Chancellor  in  the  case  of  Gibson  y.  Forbes  (24  Jur.  524)  for  holding  that  a 
parochial  minister  fell  under  the  designation  of  proprietor  in  respect  of  his 
occnpancy  of  the  manse  and  glebe,  because  he  was  in  receipt  of  the  profits 
thereof;  and  though  he  was  held  exempt  from  poor  rates  on  other  grounds, 
yet  the  Lord  Chancellor  was  of  opinion  he  would  have  been  liable  therefor 
under  these  words.  As  we  have  here  no  question  about  immemorial  usage 
(the  several  statutes  founded  on  being  of  recent  origin),  or  of  the  interpre- 
tation of  exceptional  clauses  in  a  statute,  which  are  the  grounds  of  exemp- 
tion from  poor  rates  of  a  parochial  minister,  I  think  the  above  considera- 
tion sufficient  to  settle  the  question.  I  therefore  decern  for  the  amount 
claimed,  with  expenses. 

SHERIFF  COURT  OF  FORFARSHIRE,  DUNDEE.— 

Sheriff  GuTHBis  Smith. 

John  Gash,  Petitioner. — April  29. 

Cttulty  to  Animals  Act  ISdO^-^License  to  daughter  animals — Discretion 
of  Sherif.— The  Act  13  and  14  Yict,  c.  92,  entituled  '<an  Act  for  the 
more  effectaal  iirevention  of  cruelty  to  animals  in  Scotland,"  provides  (s.  3) 
"  that  no  person  shall  keep  or  use  any  place  for  the  purpose  of  slaughtering 
or  killing  any  horse  or  other  animal  (not  intended  for  butcher's  meat) 
without  first  taking  out  a  'license  for  that  purpose,**  which  license  every 
Sheriff  within  his  own  county  is  authorised  to  grant,  upon  being  satisfied 
that  the  person  applying  for  same  is  a  proper  person  for  keeping  such  house 
or  place.     The  petr.  craved  the  Sheriff  to  grant  him  the  license  referred  to. 
In  evidence  of  his  fitness,  he  produced  one  he  held  from  the  Sheriff  of 
Aberdeenshire.     He  stated  that  he  proposed  to  carry  on  the  business 
referred  to  on  a  part  of  the  estate  of  Invergowrie,  near  Dundee.    The  place 
he  indicated  was  distant  about  a  mile  and  a  half  from  the  boundary  of  the 
Parliamentary  burgh,  and  about  half  a  mile  from  the  boundary  of  the 
extended  police  jurisdiction.     The  S.  S.  ordered  notice  of  the  application 
to  be  given  by  advertisement.     The  proprietor  of  the  adjoining  estate  of 
Balgay,  lying  between  Dundee  and  Invergowrie,  appeared  and  opposed  the 
application.     It  was  likewise  opposed  by  a  number  of  persons  who  held 
feus  along  the  turnpike  road  between  Dundee  and  Invergowrie,  at  distances 
varying  from  half  a  mile  to  about  two  miles  from  the  place  where  the  petr. 
proposed  to  establish  his  business.     The  objectors  alleged  that  the  petr.*s 
operations  would  be  offensive  and  would  cause  a  nuisance.    The  petr.  denied 
this,  and  stated  that  the  objectors  had  mistaken  the  nature  of  his  operations 
altogether.     No  proof  was  adduced  in  support  of  the  objector*s  allegations. 
It  was  also. objected  that  the  petr.  was  not  resident  id  Dundee,  and  there- 
fore not  a  proper  person  to  be  licensed.     The  petr.  argued  that,  under  the 
Act,  he  had  only  to  satisfy  the  Sheriff  of  his  personal  fitness  for  keeping 
the  proposed  premises;  that  the  statute  requiring  him  to  take  out  a  license 
had  for  its  object  the  prevention  of  cruelty  by  the  slaughtering  of  animals 
by  unfit  persons,  not  the  prevention  of  nuisances,  and  the  objections  were 
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therefore  irrelevant;  and  that  the  common  law  and  oilier  stktttteb  #oald 
protect  the  objectors  against  nuisance,  which  the  license  he  craved  woald 
give  him  no  liberty  to  create.  He  intended  either  to  reside  in  Dandes 
himself,  or  to  place  a  competent  person  in  charge  of  his  premises,  for  the 
due  management  of  which  he  would  be  responsible.  The  S.  S.  refused  the 
applicatiop,  adding  the  following  Note  to  his  Interlocutor: — 

NaU. — The  statute  under  which  this  application  is  presented  says  that 
the  Sheriff  shall  grant  the  license  on  being  satisfied  that  the  applicant  is  a 
suitable  person  to  hold  it.  The  proper  person  to  carry  on  an  offensiTe 
business  of  this  description  is  (1)  one  who  undertakes  to  give  it  his  personal 
superintendence,  and  who  is  prepared  to  conduct  it  in  such  a  way  that  it 
will  not  be  a  public  nuisance.  The  S.  S.  considers  that  a  person  who  pro- 
poses to  erect  a  knacker's  yard  at  the  west  end  of  Dundee,  in  close  proxi- 
mity to  the  best  part  of  the  town,  displays  such  a  contempt  for  the  comfort 
and  well-being  of  the  community  that  he  is  not  fit  to  be  entrusted  with  the 
license.  Therefore,  on  that  ground,  and  on  the  ground  that  the  applicaot 
has  another  establishment  of  the  same  kind  in  Aberdeenshire,  the  S.  S.,  in 
the  exercise  of  the  discretion  which  the  Act  of  Parliament  gives  him^  feela 
it  to  be  his  duty  to  refuse  the  license. 

The  petr.  appealed,  but  it  was  afterwards  arranged  that  the  Interlocator 
should  be  adhered  to,  except  so  far  as  it  might  form  res  judicata  on  the  ques- 
tion of  the  petr.'s  fitness  personally  to  hold  the  license,  he  stating  jadicialiy 
that  he  had  abandoned  his  intention  of  opening  premises  in  the  locality 
mentioned  in  this  petition. 

Act — Swanston, Alt. — TliorntoHf  Macfarlane, 

SHERIFF  COURT,   LANARK.— Sherifis  Dyce  and  Belu 

C.   MUBPHY  V,   J.    MUBSAY. — Julif  8. 

Filiation  and  Aliment — Expenses, — In  an  action  of  filiation  and  aliment, 
defr.,  before  action  was  raised,  paid  inlying  expenses  and  all  aliment  then 
due.  Pursuer  brought  this  action  to  constitute  her  claim  for  future  ailment, 
alleging  that  defr.  had  failed  or  refused  to  sign  and  pay  the  expenses  of  a 
written  agreement  admitting  paternity,  and  agreeing  to  pay  aliment  Defr. 
denied  he  had  consented  to  sign  a  written  agreement,  and  pleaded  he  had 
paid  all  aliment  duo  prior  to  the  raising  of  the  action.  The  S.S.  allowed 
parties  a  proof  of  the  agreement  as  to  the  signing  of  the  written  contract 
Pursuer  appealed,  and  the  Sheriff  adhered  to  the  Interlocutor  appealed 
against,  in  as  far  as  it  held  that  the  pleas  stated  as  preliminary  arc  not 
prejudicial  to  and  do  not  exclude  the  action;  but  quoad  ultra  recalled,  and 
found  it  is  unnecessary  to  send  parties  to  proof,  in  respect  defr.  admits,  in 
his  minute  of  defence,  paternity  of  the  illegitimate  child  in  question,  and 
his  liability  for  the  aliment  sued  for;  and  though  he  contends  that  the 
action  was  unnecessary,  he  does  not  substantially  object  to  decree  being 
given  in  terms  of  the  conclusions  of  the  summons,  therefore  decerns  against 
said  defr.  in  terms  of  said  conclusions  accordingly:  Finds  that  the  only 
question  remaining  is  that  of  expenses,  in  regard  to  which  finds  that  at  the 
time  of  raising  the  action  defr.  was  not  resting-owing  in  any  sum  to  the 
pursuer,  he  having  admittedly  paid  the  inlying  charges  and  the  first  quar- 
ter's aliment  in  advance:  Finds  that  defr.  had  also  admitted  virtually  both 
the  paternity  and  his  liability  for  future  aliment,  but  had  declined  to  sign 
the  written  agreement  No.  0:  Finds  that  in  these  circumstances  pnrsaer 
was  on  the  one  hand  not  excluded  from  constituting  in  common  form  her 
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daim  against  defr.,  bearing  as  it  does  a  tract  of  future  time;  but,  on  the 
other  hand,  as  defir.  all  along  admitted  the  justice  of  said  claim,  and  paid 
in  advance  that  portion  of  the  debt  which  is  yet  exigible,  he  is  not  bound 
to  relieve  the  pursuer  of  the  expense  she  has  voluntarily  incurred  in  judici- 
aily  constituting  qB  majorem  ca.tdelam  said  claim;  therefore  finds  no  expenses 
due  to  or  by  either  party,  and  decerns. 
Act^J.  Annan, Alt, — J,  Harvey, 

HADDINGTON   SHERIFF   &  D.   COURT.— Sheriff  Shibbbff. 

COLLKCTOB  OF  POOB  RaTES  OF  DUKBAB  V,   SCHOOLMASTSB. — July   IG. 

Poors  Assessment — Burgh  Sehoolmastei\ — The  teacher  of  the  burgh  school, 
Dunbar,  is  appointed  by  the  town  council.  He  occupies  a  dwelliug-house, 
the  property  of  the  burgh,  but  the  town  council  may,  instead  of  it,  give 
him  any  other  suitable  house,  the  property  of  the  burgh,  or  an  annual  sum 
of  money  in  lieu  of  a  house. — Held^  in  an  action  against  the  teacher  by  the 
collector  of  poor  rates,  that,  looking  to  the  definition  of  the  word  *'  owner  " 
in  the  Ist  section  of  the  Poor  Law  Amendment  Act,  8  and  9  Vict.,  c.  83, 
the  defr.  was  not  liable  to  be  assessed  for  support  of  the  poor  as  "  owner  '* 
of  his  dwelling-house,  btit  only  as  "  occupier." 

SHERIFF  COURT  OF  FORFARSHIRE,  DUNDEE.— Sheriffs 

Smith  and  Hebiot. 

Murdoch  v.  Wilsok's  Tbs.  and  Robertson. — Nov.   19,   1867,    and 

Jan,  8,  1868. 

Property — Reparation — Conterminous  Proprietor — Support  of  adjacent 
ground — Boundary  wall, — Held  that  a  proprietor  is  liable  for  damage 
arising  to  adjacent  property  after  his  acquiring  a  tenement,  in  consequence 
of  operations  by  his  author  before  he  purchased  the  tenement. 

The  S.  S.  finds  it  proved  that  the  wall  forming  the  boundary  between 
the  property  belonging  to  pursuer  and  the  property  at  one  time  possessed 
by  defrs.,  Wilson's  Trustees,  and  now  belonging  to  defr.  Robertson,  had 
been  rent  and  damaged  in  consequence  of  the  soil  on  defrs.'  said  property 
having  been  wrongfully  dug  out  and  removed  adjacent  to  the  said  wall, 
without  leaving  proper  and  sufficient  support  for  the  same:  that  although 
said  excavation  was  made  before  Robertson  acquired  said  property  at 
Whits.,  186G,  the  damage  now  sued  for  did  not  arise  till  after  the  said 
term:  Finds,  therefore,  in  point  of  law,  that  Wilson's  trustees  are  not 
liable  in  damages,  and  assoilzies,  etc. :  Finds  Robertson  liable  in  damages; 
assesses  the  same  at  £10,  eta 

Note. — This  case,  although  involving  a  sum  of  no  great  amount,  depends 
on  principles  of  much  interest  and  importance,  and  raises  a  question  which 
does  not  appear  to  have  been  ever  expressly  determined  in  the  Courts  of 
Scotland.  As  regards  the  facts  there  is  not  much  room  for  doubt.  The 
wall  in  question  forms  the  boundary  between  the  property  of  pursuer  and 
the  property  which,  at  Whits.,  1866,  was  conveyed  to  Robertson  by  the 
other  defrs.,  the  representatives  of  the  late  Mr  Wilson,  Mr  Wilson  having 
acquired  it  about  the  year  1854.  T^iere  is  not  much  evidence  as  to 
whether  the  wall  is  the  exclusive  property  of  pursuer  or  not.  The  late  Mr 
Wilson  used  to  speak  of  it  as  "  Murdoch's  wall" — but  it  is  admitted  in  the 
pleadings  that  it  is  at  least  a  mutual  wall,  common  to  the  two  properties ; 
and  this  gives  pursuer  a  sufficient  title  to  insist  in  the  present  action,  for 
*'a  right  of  common  property  is  still  a  right  of  property,  each  individual 
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having  a  common  interest  as  proprietor  of  every  inch  of  the  subjeet,**  per 
Lord  Jeffrey  in  Hunter  v.  Luke,  8  D,  1786. 

It  appears  that  before  1853  the  ground  now  belonging  to  Eobertsoa  was 
an  open  yard,  which  is  described  as  being  level  up  to  the  base  of  the  waU^ 
''  with  a  small  thing  of  a  rise."  The  shed  was  then,  or  about  that  tima, 
erected  by  Mr  Wilson — and,  although  the  evidence  is  not  quite  distinct, 
the  fair  inference  seems  to  be  that,  in  rearing  the  shed,  he  reduced  the 
floor  to  its  present  level,  which  is  three  feet  below  the  foundation  of  the 
wall.  This  does  not  appear  to  have  affected  the  stability  of  the  stmctore 
for  many  years,  but,  after  the  property  had  passed  into  Eobertson's  hands, 
a  considerable  subsidence  was  observed  to  take  place,  and  the  question  now 
is,  who  is  to  make  good  the  damage  which  has  thus  been  occasioned! 

The  defenders  attempted  to  show  that  it  was  not  the  excavation,  but  the 
percolation  in  considerable  quantities  of  water  from  pursuer's  side,  which 
caused  the  subsidenca  But  it  is  evident  that  though  the  percolation  may 
have  hastened,  and,  possibly,  also  in  some  degree  increased,  the  mischief 
the  primary  cause  was  the  removal  of  the  adjacent  and  subjacent  support 
which  the  wall  originally  had.  The  matter  is  so  put  by  even  defr.'s  own 
witness — ''  I  do  not  think  (says  one  of  them,  with  the  concurrence  of 
another)  that  the  wall  would  have  stood  if  there  had  been  no  water.**  Mr 
M'Laren,  architect,  a  witness  examined  for  the  pursuer,  is  clearly  of  opinion 
that  the  wall  would  have  stood  for  a  long  time  but  for  the  excavation,  and 
this  opinion  is  not  seriously  shaken  by  the  other  skilled  witnesses. 

Pursuer  has  thus  satisfactorily  established  that  he  has  sustained  damage 
through  acts  done  on  the  property  of  his  neighbour,  and  is  entitled  to  be 
indemnified  by  some  one.  To  decide,  however,  which  of  the  two  sets  of 
defrs.  should  now  be  held  responsible  is  a  matter  of  no  small  difficalty. 
On  the  one  hand,  Wilson's  Trs.  say  that  all  their  obligations  in  connection 
with  the  subject  came  to  an  end  when  it  was  taken  out  of  their  person  by 
the  disposition  to  Robertson.  On  the  other  hand,  Robertson  mainUoins 
that  he  took  the  subject  as  he  found  it,  and  as  the  excavation  was  not  hia 
doing  he  cannot  be  liable. 

In  this  latter  contention  the  fact  is  overlooked  that  when  damage  is  done 
to  an  heritable  subject,  the  right  to  compensation  may  rest  ou  two  grounds 
— 1st,  that  the  operations  complained  of  were  wrongful,  being  negligently 
and  carelessly  executed;  2d,  that  although  executed  with  due  care  and 
caution,  they  were  nevertheless  injurious^  because  they  were  a  trespass 
beyond  the  measure  of  the  party's  legal  rights,  or  a  breach  of  his  duty  as 
proprietor.  In  the  first  case,  the  responsibility  is  confined  to  the  actual 
wrong  doer,  because  the  basis  of  the  action  is  personal  fault  or  delict  on  his 
part;  but  in  the  other  case  it  is  not  so  limited,  and  a  brief  examination  of 
the  ground  of  action  competent  to  a  party  damnified  in  such  circumstances 
will  make  this  quite  apparent  A  right  of  property  means  the  absolote 
dominion  of  a  subject,  a  cceh  uique  ad  centrum.  So  long  as  the  party  does 
not  cross  his  boundary,  he  cannot  be  restrained  from  doing  what  he  likes 
with  his  own,  merely  on  the  ground  that  the  use  to  which  the  property  is 
put  may  be  hurtful  to  hia  neighbour.  But  this  absolute  right  of  dominion 
is  qualified  by  the  duty  incumbent  on  every  conterminous  proprietor— (1) 
of  abstaining  from  the  erection  of  insecure  buildings,  the  fall  of  which  may 
injure  the  adjacent  tenement;  (2)  of  removing  or  repuring  tenements 
already  erected  when  they  become  ruinous;  and  (3)  of  interfering  in  no  way 
with  the  requisite  subjacent  and  lateral  support^  to  which  ex  natura  rei  the 
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adjacent  ground  is  necessarily  entitled.  An  example  of  the  first  kind  is  the 
esse  of  Cleghom  v.  Taylor,  27th  Feb.,  1856,  where  a  proprietor  was  held 
answerable  for  the  damage  caused  by  the  fall  of  a  defective  chimney  can^ 
although  he  had  employed  a  competent  workman  to  put  it  up.  An  ex- 
ample of  the  second  is  Kay  v.  LiUlefohn,  reported  by  Lord  Stair,  under 
date  Feb.,  1666,  where  both  fiar  and  liferenter  were  held  liable  for  the  injury 
done  to  a  neighbouring  tenement  through  the  fall  of  an  old  and  dilapidated 
building;  and  the  doctrine  as  regards  the  third  was  laid  down  by  the  House 
of  Lords  in  CaL  By.  Co.,  v.  Sprot,  2  M'Q.,  Id.  v.  Bdhaven,  3  M'Q.  As  in 
a  question  between  grantor  and  grantee,  it  was  there  said  that  if  the  line 
which  divides  the  land  granted  from  the  land  retained  traverses  a  quarry, 
it  may  be  that  no  adjacent  support  is  necessary,  and  the  parties  may  dig  or 
remove  the  whole  contiguous  soil;  but  if  the  dividing  line  traverse  a  bog 
or  a  bed  of  sand,  it  will  be  incumbent  on  the  grantee  to  leave  untouched 
such  an  intervening  measure  of  lateral  support  as  will  prevent  any  part  of 
land  granted  from  retreating.  The  Lord  Chancellor  observed  there  were 
many  English  decisions  to  that  effect,  the  reason  of  which  was  not  derived 
from  any  peculiarities  of  English  law,  but  rested  on  grounds  common  to 
the  Scotch  and  every  system  of  jurisprudence. 

The  same  principle  is  directly  applicable  to  conterminous  proprietors 
generally.  Each  of  them  is  not  simply  bound  to  keep  within  his  boundary; 
he  is  not  entitled  to  go  so  near  it  with  his  excavations  as  to  pull  down  his 
neighbour's  wall,  or  any  other  building  which  has  stood  for  a  length  of 
time.  The  maxim  sic  uCere  tuo  tU  alienum  non  laedas  is  perhaps  not  abso- 
lutely true,  and,  in  one  sense,  is  pure  verbiage,  for  there  are  many  things 
which  a  party  may  lawfully  do,  even  though  they  should  be  hurtful  to  his 
neighbour — such  as  obstructing  his  lights,  draining  a  well  by  making  one 
deeper,  and  so  forth — but  it  is  true  in  the  limited  sense  above  explained, 
namely,  that  a  party  is  not  entitled  to  use  his  property  in  such  a  way  as 
most  necessarily  imperil  the  safety  of  buildings  in  the  adjoining  land. 

The  case  of  Boubotkam  v.  WiUon,  27  L.  J.  Q.  B.  61,  shows  that  this 
right  which  an  owner  of  land  has  to  have  his  land  supported  by  his  neigh- 
bour's IB  not  of  the  nature  of  a  servitude,  but  a  right  incident  to  the  soil 
itself — a  right  of  property  analogous  to  the  right  of  a  riparian  proprietor 
to  the  natural  flow  of  a  river.  But  until  the  damage  actually  accrues,  the 
party  making  the  excavation  must  be  allowed  to  proceed  with  his  opera- 
tions, for  it  is  always  competent  to  him  to  ti^e  measures  for  preventing 
injury,  by  underbuilding  or  propping  up  the  soil;  and  so  long  as  no 
damage  is  done,  his  works,  being  within  his  own  boundary,  cannot  be  said 
to  be  unlawfoL  It  is  thus  not  the  mere  excavation  which  gives  the  right 
of  action,  but  the  resulting  injury.  It  was  so  decided  in  Bononi  v. 
BaMouu,  27  L.  J.  Q.  B.  378,  28  L.  J.  Q.  B.  378,  and  34  L.  J.  Q.  B.  181. 
The  question  was  whether  prescription  ran  from  the  doing  of  the  act  or  the 
damage  which  was  the  consequence  of  the  act,  and  it  was  held  by  the  H. 
of  L.,  in  accordance  with  the  opinion  of  the  judges,  that  it  was  the  damage 
which  gave  the  right  to  redress — not  the  act  which  was  the  cause  of  the 
damage.  "  We  are  not  insensible,**  said  their  lordships,  "  to  the  considera- 
tion that  the  holding  damage  to  be  essential  to  the  cause  of  action  may 
extend  the  time  during  which  persons  working  minerals  and  making  exca* 
vations  may  be  made  responsible;  but  we  think  the  right  which  a  man  has 
is  to  enjoy  his  own  land  in  the  state  and  condition  in  which  nature  has 
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placed  it,  and  also  to  use  it  in  such  a  manner  aa  he  tliinks  fit — sabjeet 
always  to  this,  that  if  his  mode  of  using  it  does  damage  to  his  neighboor, 
ho  must  make  compensation.  Applying  these  two  principles  to  the 
present  case,  we  think  that  no  cause  of  action  accrued  for  the  mere  exca- 
vation by  the  defendant  on  his  own  land,  so  long  as  it  caused  no  damage 
to  the  plaintiff's,  and  that  cause  of  action  did  accrue  when  the  actual 
damage  first  occurred." 

Now,  it  seems  to  be  the  necessaiy  consequence  of  this  doctrine  that  the 
party  liable  to  be  sued  is  the  person  in  possession  of  the  land  when  the 
right  of  action  arises.  On  the  one  hand,  it  would  be  unreasonable  to  re- 
quire the  pursuer  to  discover,  after  the  lapse  of  many  years*  by  whose  order 
the  excavation  was  originally  made;  and,  on  the  other  hand,  it  is  always 
within  the  power  of  the  person  in  possession  at  the  time  of  the  injury  to 
take  measures  for  preventing  it.  It  may  seem  hard  to  make  him  respon- 
sible for  things  done  long  ago.  No  distinction  can,  however,  be  taken 
between  damage  done  by  excavation  and  damage  caused  by  the  fall  of 
ruinous  or  insecure  buildings.  All  these  risks  a  new  proprietor  undertakes 
when  he  makes  the  purchase.  He  buys  the  property  with  hia  eyes  open, 
and  it  is  his  duty  to  see  how  far  the  operations  of  his  predecessor  are  likely 
to  expose  him  to  claims  of  this  description. 

It  is  proved  that  the  subsidence  of  the  wall  did  not' take  place  till  after 
Whit,  1866,  when  Robertson  had  become  proprietor  of  the  neighbouring 
tenement  Mr  Smith,  who  was  tenant  from  1858  to  1866,  aays  that  he 
never  noticed  anything  wrong  with  the  wall  during  his  tenancy;  and 
although  a  witness,  William  Kay,  speaks  of  a  rent  being  visible  about  1860, 
the  evidence  shows  that  no  serious  injury  was  perceptible  on  either  side  till 
the  property  had  passed  out  of  the  possession  of  the  defra.,  Wilson's  Tes. 
It  follows  that  they  should  not  have  been  made  parties  to  the  action,  and 
must  be  assoilzied,  with  expenses;  while  the  defr.  Robertson  is  bound  to 
pay  a  sum  sufficient  to  restore  the  wall  to  its  original  condition. 

Both  parties  appealed.     The  Sheriff,  8th  Jan.,  1868,  adhered. 

Ncie, — ^The  chief  difficulty  in  this  case  seems  to  consist,  in  the  opinion 
of  the  Sheriff,  in  fixing  the  dates  when  the  excavation  complained  of,  and 
when  the  rents  in  the  wall,  actually  took  place;  but,  on  the  whole,  the 
Sheriff  considers  that  the  S.  S.  has  correctly  interpreted  the  evidence  as  to 
these  two  facts. 

The  Sheriff,  on  the  law,  is  of  opinion  that  Robertson  acquired  the  pro- 
perty with  its  burdens.  If  a  party  purchase  a  ruinous  property,  and  it  ialls 
and  injures  his  neighbour's  house,  he  is  liable,  because  he  ought  to  have 
put  his  property  into  such  a  state  of  repiur  that  it  would  not  injure  bis 
neighbour's  property.  For  a  similar  reason  the  defr.  is  liable  to  tiie  pur- 
suer in  damage&  His  property,  as  acquired  by  him,  was  in  such  a  state 
that  it  was  the  means  of  damaging  the  pursuer's  wall  The  Sheriff  has 
found  some  difficulty  in  arriving  at  this  conclusion,  being  inclined  at  first 
to  think  that  the  injury  was  caused  by  the  water  rather  than  from  the 
excavations;  but,  looking  to  the  evidence  of  the  two  builders  Smith  and 
Sheach,  it  is  impossible  to  arrive  at  that  result,  and  no  doubt  the  excava- 
tions were  the  primary  cause  of  the  injury. 

A^i. — Hendry, AH, — Thornton  et  Ha/fgart 
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Contributory — Transfer  in  BUuik — Authority  to  affix  Common.  Heal  — 
IHsposUion  of  Property  after  miiding-up  Ord^r, — The  memorandum  of  associa- 
tion of  a  company  stated  that  one  of  its  objects  was  "  to  purchase  or  accept 
any  shares  in  any  foreign  or  English  company;"  and  by  one  of  the  clauses 
of  the  articles  the  directors  were  authorised  to  invest  moneys  of  the  company 
in  such  securities,  other  than  the  company's  own  shares,  as  they  might  from 
time  to  time  think  desirable: — ffeld^  that  the  company  could  hold  shares  in 
another  company.     The  Companies'  Act  18G2  provides  for  the  registration 
and  winding-up  of  companies  formed  under  1  Vict.,  c.  73,  and  7  and  8 
Vict,  c.  1 10.     Both  these  Acts  permit,  under  certain  regulations,  corpora- 
tions to  become  shareholders  in  companies  formed  under  their  provisions. 
Therefore  the  Companies  Act   1862  must  bo  construed  as  permitting 
companies  formed  under  its  provisions    to    have    other    companies   as 
shareholders  in  them.     Though  a  transfer  of  shares  executed  by  a  transferee, 
without  having  the  distinguishing  numbers  of  the  shares  inserted  in  it  may 
be  void  as  a  deed  at  law;  yet  if  it  be  clear  that  the  transferor  intended  to 
transfer,  and  that  the  transferee  intended  to  accept  all  the  transferor's  shares, 
the  transfer,  thus  accepted  by  the  transferee,  may  be  properly  registered  by 
the  company,  and  the  transferee  will  become  a  shareholder.    As  no  particular 
formalities  are  prescribed  by  the  general  law  as  to  the  mode  in  which  the 
seal  of  a  company  is  to  be  affixed  to  any  document,  the  person  who  has  in 
practice  the  management  of  the  affairs  of  the  company  has,  in  the  absence 
of  any  prescription  of  particular  formalities  in  the  articles  of  association, 
power  to  use  the  seal  for  those  acts  which  he  is  authorised  to  perform ; 
and  if  he  has  used  the  seal  for  such  an  act,  the  company  will  be  bound. 
P.  held  shares  in  Co.  B.  as  nominee  and  trustee  for  Co.  C,  from  which  P. 
held  a  letter  of  indemnity  against  liability  in  respect  of  such  shares;  Co.  C. 
kept  the  certificates  of  the  shares  in  their  own  possession,  and  paid  calls. 
P.,  being  called  upon  to  do  so,  executed  a  transfer  of  the  shares  to  Co.  C, 
but  the  distinguishing  numbers  of  the  shares  were  not  inserted  in  the 
transfer  at  the  time  of  its  execution.     The  transfer  was  sent  to  Co.  C,  whose 
officer  inserted  the  numbers.     The  corporate  seal  of  Co.  C.  was  affixed  to 
the  transfer,  which  was  delivered  at  the  office  of  Co.  B.  for  registration,  and 
was  registered.     By  the  articles  of  association  of  Co.  C.  the  directors  were 
authorised  to  appoint  one  of  their  body  managing  director,  and  to  delegate 
to  him  all  their  own  powers.     The  seal  was  affixed  to  the  transfer  by  the 
secretary  of  the  company,  with  the  authority  of  the  person  who  had  been 
appointed  managing  director,  and  of  another  director: — Held^  that  the 
registration  of  the  transfer  was  properly  made  by  Co.  B.,  and,  both  com- 
panies being  in  liquidation,  that  the  Co.  C.  was  liable  as  a  contributory  of 
Co.  B.,  in  respect  of  the  whole  of  the  shares  which  P.  had  so  held  and 
transferred     Although  the  transfer  had  not  been  registered  by  Co.  B.  until 
after  the  winding-up  of  Co.  C.  had  commenced,  Held,  that  the  registration 
was  not  a  disposition  of  the  property  of  Co.  C.  within  the  meaning  of  s. 
153  of  the  Companies'  Act  1862. — Re  Barned's  Banking  Co,  ex  parte 
Continct  Corporation,  37  L.J.  Ch.  81;  17  L.J.  N.S.  269. 

LETTER  OP  Credit. — Stoppage  of  issuing  hank — Itiyht  to  damages, — T. 
obtained  from  a  bank  a  letter  of  credit  under  which  the  bank,  by  its  agent 
in  the  MauritioSi  was  to  accept  bills  of  exchange  on  London  upon  being 
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fally  secured  by  the  deposit  of  shipping  documents.  Before  the  letter  of 
credit  reached  T.*s  agent  in  the  Mauritius,  news  had  arrived  that  the  bank 
had  stopped  payment^  and  T.*s  agent  -presented  no  biUs  for  acceptance. 
The  bank  being  in  course  of  winding-up: — Ife/rf,  per  Wood,  V.C,  that  the 
mere  stoppage  of  the  bank  gave  T.  no  right  to  damages. — In  re  Agra  and 
Masterman^s  Batik  Lint,  (Ex  parte  Tondeur)  37  L.  J.  Ch.  121. 

Will — Bequest  of  shares  in  mines — Underground  working  of  slate  qucarry, — 
Testator,  by  codicil  bequeathed  "all  shares  in  mines  of  which  he  should  die 
possessed"  to  his  wife  absolutely.  At  the  date  of  the  codicil  and  of  his 
death  (besides  certain  mining  shares  acquired  after  the  date  of  the  codidl), 
testator  possessed  ten  shares  in  a  company  originally  formed  for  slate,  copper, 
and  lead  mining,  but  afterwards  reconstituted  and  limited  to  the  working 
of  slate  quarriea  It  being  shown,  however,  that  for  some  years  prior  to  the 
date  of  the  codicil  the  slate  works  had  been,  to  the  knowledge  of  testator, 
and  at  his  death  still  were,  carried  on  almost  entirely  by  underground  or 
mining  operations,  and  not  by  quarrying.  Held,  by  Malins,  V.C,  as  against 
residuary  legatees,  that  the  shares  passed  under  the  specific  bequest— 
IHichess  Dowager  of  Cleveland  v.  Meyrick,  37  L.  J.  Ch.  125. 

Collision — Pilotage — Lex  locL — Where  a  tort  has  been  committed 
abroad,  and  redress  is  sought  in  this  country,  the  lex  fori  regulates  tiie 
procedure  and  the  form  of  the  remedy  alone.  The  lex  loci  delicti  offmnuui 
governs  the  case  and  the  nature  of  remedy  itself,  unless  it  be  prevented  by 
its  repugnance  to  natural  justice  or  public  policy.  Here  a  collision  took 
place  between  an  English  and  a  foreign  ship,  and  it  appeared  that  pilotage 
was  compulsory  by  Belgian  or  Dutch  law,  within  whose  territorial  waters 
the  collision  took  place,  but  that  the  owner  was  not,  by  that  law,  relieved 
from  responsibility  by  having  given  the  sole  charge  of  the  vessel  to  a  duly 
licensed  pilot: — Held,  that  the  case  was  governed  by  the  lex  laci,  and  that 
deft,  (the  English  ship)  was  liable  for  the  damage.  The  Milford,  1  Swa. 
367,  and  the  Jonat^ian  Goodhue,  1  Swa.  526,  dissented  from.  The  AmaUa, 
1  Bro.  and  Lush.  152,  distmguished.— 2%^  HaUey,  17  L.  T.  Rep.  N.  S. 
329;  37  L.  J.  Adm.  1. 

Collision — Salvage, — ^Two  vessels  having  come  into  collision,  a  tug 
towing  the  innocent  vessel  rendered  assistance  to  the  wrong  doer: — Hdd, 
that  the  tug  was  entitled  to  salvage  remuneration. — The  Queen,  37  L.  J. 
Adm.  12. 

Bill  of  Exchange. — Lex  loci  contractus, — To  an  action  by  the  indorsee 
of  the  drawer  against  the  acceptor  of  a  bill  of  exchange,  drawn  in  England, 
accepted  in  England,  and  payable  in  England,  it  is  no  answer  that  the  in- 
dorsement was  made  in  France,  and  was  not  conformable  to  the  law  of 
France ;  nor,  in  such  an  action,  is  it  any  answer  that  the  drawer  indorsed 
the  bill  immediately  to  pit,  and  that  pit.  and  the  drawer,  when  the  hill 
was  made  and  indorsed,  were  resident  and  domiciled  in  France,  and  subjects 
of  the  empire. — Lebd  v.  Tucker,  37  L.  J.,  Q.  B.,  46. 

F&iENDLY  Societies'  Act,  18  and  19  Vict,  c.  63 — Jttrisdiction, — By  a. 
41  the  County  Court,  or  Sheriff  Court  of  the  district  within  which  "the  usual 
or  principal  place  of  business  of  the  society  '*  is  situate,  is  to  have  jurisdic- 
tion over  disputes  with  members,  in  certain  cases: — Held^  that  it  was  not 
sufficient  for  a  prohibition  against  a  County  Court  hearing  and  deter- 
mining such  matter,  to  show  that  the  usual  and  principal  place  of 
business  of  the  society  is  not  situate  within  the  district  of  such  Coait» 
without  showing  also  that  the  society  has  no  useful  place  of  business 
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vnihm  such  district — Shea  v.  UniUd  Sidk  and  Burial  Soeieiy  of  St  Patrick^ 
37  L.  J.,  0.  P.,  50. 

Shipping — Mortgagee, — ^The  E.  and  A.  Co.,  being  in  treaty  with  the  K. 
M.  Co.,  as  to  amalgamation,  entered  into  an  agreement,  whereby  the  K  <&  A, 
Co.,  were  to  furnish  vessels  which  the  R  M.  Co.,  were  to  work,  paying 
working  expenses  and  receiving  all  freights,  but  not  being  liable  for  losses 
or  damage,  and  an  application  was  to  be  made  to  jmrliament  for  an  amal- 
gamation act,  and  in  the  event  of  its  failure,  the  agreement  was  to  continue 
for  nine  months.  The  B.  M.  Co.,  entered  into  possession  of  the  vessels 
and  worked  them  between  Suez  and  Sydney.  The  £.  &  A.  Co.,  without 
the  knowledge  of  the  R  M.  Co.,  mortgaged  the  vessels.  The  R  M.  Co., 
refused  to  amalgamate,  and  the  bill  was  withdrawn.  The  mortgagees  gave 
the  R  M.  Co.  notice  to  deliver  the  vessels,  and  sent  authority  to  an  agent 
at  Sydney  to  receive  them.  The  R  M.  Co.  might  have  stopped  the  vessels 
at  Suez,  but  sent  them  to  Sydney;  there  they  were  delivered  to  the 
mortgagees  j  but  they  were  seized  under  process  of  the  Admiralty  Court 
for  non-payment  of  seamen's  wages;  these  wages  the  mortgagees  paid  to 
free  the  vessels;  and  they  had  to  make  other  disbursements  to  free  the 
vessels  from  detention : — Held,  first,  that  the  R  M.  Co.,  had  a  right,  even 
as  against  the  mortgagees,  to  send  the  vessels  to  Sydney,  and  that  such 
user  of  the  vessels  was  governed  by  the  old  working  agreement  so  far  as 
applicable;  secondly,  that  the  mortgagees  were  entitled  to  recover  from 
the  R  M.  Co.  the  sum  paid  for  wages;  thirdly,  that  the  mortgagees  could 
not  recover  from  the  B.  M.  Co.  the  other  disbursements  as  and  for  special 
damage  for  conversion  or  detention  of  the  vessels. — Johnston  (ComrnL  BL 
of  Scotland)  v.  Boyal  Mail  Steam  Packet  Co.,  C.  P.  37  L.  J.  C.  P.  33. 

Banker — Unused  Circular  Notes — Lost  Notes — Indemnity, — ^A  banker 
cannot  be  called  upon  to  return  the  amount  paid  for  a  circular  note,  so 
loDg  as  such  note  is  outstanding,  and  there  remains  a  possibility  of  his 
being  called  upon  to  pay  a  correspondent  who  may  cash  the  same.  Where, 
therefore,  pits.,  who  had  purchased  certain  circular  notes,  posted  them 
with  the  usu^  letter  of  indication  to  their  agent  at  Paris,  whose  name 
apj)eared,  both  in  the  notes  and  letter,  as  the  person  to  receive  the  amount, 
and  the  letter,  but  not  the  notes,  duly  reached  him,  and  it  did  not  appear 
what  had  become  of  the  notes,  or  by  whose  fault  they  had  been  lost, 
Hdd  that,  as  there  was  a  possibility  of  the  notes  being  made  available,  and 
of  the  bank  becoming  liable  to  repay  any  of  the  indicated  correspondents 
who  might  cash  them,  there  was  no  obligation  on  the  bank  to  refund  to  pits, 
the  money  paid,  simply  on  their  ofifer  to  return  the  letter  of  indication. 

Semhle, — Pits,  had  a  claim  to  equitable  relief  on  giving  indemnity  against 
the  outstanding  notes,  but  such  claim  could  only  be  enforced  at  law  by 
application  to  the  Court  or  a  Judge,  under  s.  87  of  Common  Law  Pro- 
cedure Act  1854. — Conjlans  Stone  Quarry  Co,  v.  Parker,  37  L.  J.  C.  P.  51. 

Companies'  Clauses  Act  1845. — S.  8,  which  enacts  that  ''every  person 
shall  be  deemed  a  shareholder  who  shall  have  subscribed  the  contract  of 
the  company,  and  whose  name  shall  have  been  entered  in  the  register  of 
shareholders,"  and  s.  9,  which  directs  that  the  register  shall  distinguish 
each  share  by  its  number,  were  substantially  satisfied  by  a  shareholder's 
name  being  entered  in  the  register  without  the  distinguishing  numbers  of 
his  shares,  it  being  shown  by  other  evidence  that  the  shares  held  by  him 
were  actually  distinguished  by  particular  numbers.-— i^.  Gloucestershire 
By,  Cq»  ▼•  Bartholomew,  37  L.  J.  Bxck  17. 
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Payment — BUI — Notice  of  dishonow*. — Cotton  was  sold  by  ])lt&  to 
defts-y  to  be  paid  for  "  by  cash  or^  approved  banker's  bill  not  pTfy^ing 
three  months'  date,  to  be  made  eqaal  to  cash  in  ten  dajs  and  three  months 
from  the  date  of  sale."  An  approved  banker's  bill  was  accordinglf 
delivered  by  defts.  to  pits.  Defts.  were  not  parties  to,  and  did  not  indorse, 
the  bilL  The  bill  was  ultimately  dishonoured  by  non-acceptance,  bat 
notice  of  dishonour  was  not  given  to  defts.  until  more  than  a  fortnight  had 
elapsed: — Held,  in  an  action  for  the  price  of  the  cotton,  that,  under  tlie 
circumstances,  the  liability  of  defts.  was  no  greater  than  if  they  lud 
indorsed  the  bill,  and,  therefore,  that,  not  having  received  due  notice  of 
dishonour,  they  were  discharged  from  liability  for  the  price  of  the  goods. 
—Smiili  V.  Mercer,  37  L.  J.  Exch.  24. 

Foreign — Discovery, — {Ante,  p.  189).  The  U.  S.  of  America,  under  an  Act 
of  Congress,  took  proceedings  in  America  for  seizure  and  confiscation  of  real 
estate  there  of  deft,  an  agent  in  this  country  of  the  late  Confederate  States; 
and,  pending  those  proceedings,  filed  a  bill  here  for  recovery  of  moneys  and 
goods  which  had  come  to  his  hands  as  such  agent,  alleging  that  all  the  pro- 
perty of  the  late  Confederate  States  was  now  vested  in  pits.  Deft,  pleaded, 
in  bar  to  the  discovery  and  relief  sought,  that  the  acts  alleged  were  identical 
with  those  in  respect  of  which  the  proceedings  had  been  instituted  abroad, 
and  that  his  answer  to  the  interrogatories  would  expose  him  to  the  confis- 
cation of  his  estate  abroad: — Held,  a£  dea  of  Wood,  V.C,  that  the  plea 
was  good  as  to  the  discovery: — Held,  also,  rev.  dec  of  Y.  C,  that  the  plea 
was  bad  as  to  the  relief,  there  being  no  connection  between  the  subject- 
matters  of  the  suit  here  and  the  proceedings  abroad.  The  maxim  "  he  who 
seeks  equity  must  do  equity"  considered.  The  equity  to  be  observed  by  a 
person  seeking  equity  must  be  some  equity  which  is  involved  in  the  subject 
of  the  suit. —  UniUd  States  of  America  v.  M'Bae,  37  L.  J.,  Ch.  129. 

Patent — Measure  of  Damages. — A  suit  was  instituted  to  restrain  defre. 
from  infringing  pit's  patent  for  an  invention  applicable  to  steam-vessel& 
By  the  decree  defrs.  were  ordered  to  pay  to  pit  the  damages  sustained  by 
defrs*.  use,  or  vending  of  the  invention.  Pit.  had  been  in  the  habit  of  grant- 
ing licences  to  use  the  invention  at  the  rate  of  2s  6d  per  horse-power  per 
ship: — Held,  that  the  compensation  to  which  pit  was  entitled  was  a  sum 
calculated  on  this  basis  upon  the  ships  to  which  defrs.  had  applied  tbe 
invention,  and  that  he  was  not  entitled  to  any  additional  sum  in  re- 
spect of  contracts  missed  by  reason  of  defrs*.  piracy. — Penn  v.  Jad, 
37  L.  J.,  Ch.  136. 

Factoks*  Act. — A  factor,  who  had  already  pledged  the  bills  of  ladbg  of 
goods,  made  a  further  pledge  of  the  balance  of  their  value  by  an  order  iu 
writing  communicated  to,  and  assented  to  by  the  original  ple^igees: — HeU 
by  Wood,  y.  C,  that  the  further  pledge  was  valid  against  the  principala» 
under  5  and  G  Vict.,  c.  39,  as  the  bills  were  held  by  the  original  pledgees 
subject  to  the  control  of  the  factor. — Fortalis  v.  Tkley,  17  L  T.  Kep.  N. 
S.  344;  37  L.  J.,  Ch.  139. 

Winding-up  of  Company — Vendor  and  Purdiaser — Indemnity. — ^Aand 
6  executed  a  transfer  of  shares  in  a  company,  6  as  purchaser,  A  as  vendor, 
but  owing  to  B's  absence,  the  name  of  A  was  allowed  to  remain  on  the 
register  till,  the  company  being  put  in  course  of  winding-up,  the  register 
could  not  be  altered,  and  A  was  obliged  to  pay  calls.  B  was  ordered  to 
pay  A  the  amount  of  the  call  and  interest^  and  to  indemnify  him  against 
future  liability.    Form  of  decree, — Evans  v.  Wood^  37  L.  J.,  CL  159. 
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CoiffPAifiEa*  Act  1862 — Rectification  of  register. — Shares  in  a  joint-stock 
company  were  sold  in  the  osaal  coarse  on  the  Stock  Exchange,  a  few  hours 
before  failure  of  the  company.  The  transfer  was  executed  by  the  vendor^ 
but  not  by  the  purchaser,  and  was  never  registered.  Upon  an  application 
by  the  vendor  to  have  the  purchaser  s  name  substituted  for  his  own  on  the 
list  of  contributories  in  the  winding-up: — Heldf  per  Malins,  V.C,  that  the 
contract  was  binding  as  between  the  parties,  but  that  upon  the  authority  of 
Marino's  case  (36  L.  J.,  Ch.  468;  2  L.  K,  Ch.  Ap.  596)  the  Court  had  no 
jurisdiction,  under  the  circumstances,  to  rectify  the  register.  Observations 
upon  the  decisions  as  to  the  jurisdiction  given  by  s.  35  of  Companies  Act; 
and  SembUy  the  liquidator  is  not  bound  to  defend  the  register  where  he  is 
indifferent  which  of  two  parties  is  made  contributory,  and  in  such  cases  he 
will  only  be  allowed  costs  of  one  counseL — In  re  Overend,  Guerney  ds  Co. 
{Lini),  ex  parte  Musgrave,  37  L.  J.  Ch.  101. 

Club — Expulsion — Discretion, — ^The  social  character  of  a  club  is  its 
most  distinctive  feature;  and  if  the  requisite  majority  of  its  members,  in 
the  bona  fide  exercise  of  a  discretion  given  by  the  regulations,  expel  a 
member,  the  Court  will  not  consider  whether  that  discretion  was  rightly  or 
wrongly  exercised,  and  will  not  go  into  the  circumstances  of  the  case  further 
than  is  necessary  to  satisfy  that  there  was  not  a  merely  capricious  or  arbi- 
trary exercise  of  the  discretion. — Sopkinson  v.  Marquis  of  Exeter,  37  L.  J. 
Cb.  173. 

Nuisance. — In  a  suit  between  neighbouring  manu&cturcrs  to  restrain 
deft  from  carrying  on  his  manufactory  so  as  to  injure  pit's  property  by 
emission  of  noxious  gases: — Held,  that  defb.,  whose  manufactory  was  lawful 
in  itself,  but  required  great  precaution  to  prevent  the  escape  of  injurious 
gases,  would  not  be  restrained  because  occ^isionally,  by  accident,  pit.  was 
injured;  and  that  the  Court  would  only  interfere  where  the  injury  was 
grave  or  frequent  Pit's  right  to  have  his  property  protected  from  injury 
cannot  be  affected  by  the  fiict  that  in  his  manufactory  he  uses  a  process  of 
great  delicacy. — Cooke  v.  Forbes,  37  L.  J.  Ch.  178. 

Damages — Remoteness, — A  passenger  by  a  railway  carriage  was  ordered 
to  leave  it  by  the  company's  servants  under  .circumstances  which  did  not 
justify  them  in  what  they  were  doing.  Upon  leaving  the  carriage  he  placed 
a  pair  of  race-glasses  upon  the  seat,  which,  as  the  train  proceeded,  were 
lost: — Held,  that  the  loss  of  these  was  not  the  natural  result  of  the  wrong- 
ful act»  and  that  the  pit  could  not  recover  their  value. — Glover  v.  London 
and  S.  W.  Ry.  Co,,  37  L.  J.  Q.  B.  57. 

RxPABATiON. — Any  one  buying  a  chattel  for  special  and  extraordinary 
purposes  unknown  to  the  vendor,  though  he  cannot,  upon  breach  of  the 
contract  to  deliver,  recover  as  damages  the  amount  lost  by  the  failure  of 
hb  design,  is  entitled  to  recover  what  he  might  have  made  if  he  had  been 
able  to  use  the  chattel  for  the  ordinary  and  customary  purposes  for  which 
it  is  adapted. — Cory  v.  Thames  Ironworks  and  Shipbuilding  Co.  (Lim,), 
37  L.  J.  Q.  B.  68. 

Shipfino — Seaman's  Wages. — ^Where,  in  consequence  of  the  death  of 
the  captain  during  the  voyage,  the  chief  mate  becomes  captain,  the  latter 
has  authority  to  appoint  a  seaman  to  the  post  of  second  mate,  with  the 
wages  of  such;  and  a  contract  to  that  effect  is  binding  on  owners,  notwith- 
standing no  alteration  be  made  in  the  articles  under  which  the  seaman 
shipped — Hanson  v.  Roydeji,  37  L.  J.  C.  P.  66. 

Copyright  of  Designs. — ^The  deft  in  error  had  registered,  under  a  5 
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of  21  and  22  Vict.,  c»  70,  a  design  consisting  of  shaded  and  bordered  stare 
upon  an  ornamented  chain,  applicable  to  the  formation  of  woven  fabrics, 
by  simply  depositing  with  the  registrar  a  piece  of  woven  cloth  to  which 
the  design  had  been  applied,  without  furnishing  any  copy,  drawing,  or 
description  in  writing  of  the  invention  or  design: — Held,  that  this  was  a 
valid  registration,  and  that  protection  was  thereby  obtained  for  the  com- 
bination or  design  in  its  entirety,  but  not  for  any  integral  part  of  it,  nor 
against  any,  however  slight,  variation  of  the  whole. — HMiworth  v.  M^Crea, 
EL  of  L.,  36  L.  J.  Q.  B.  297. 

Bailway — Contract  wUlv  landowner  to  withhold  opposition — *'  UUra  virti,'* 
By  articles  of  agreement  under  seal,  between  defts.  and  pit.,  after  reciting 
that  pit  was  owner  of  a  certain  estate,  and  that  defta.  had  given  notice  of 
intention  to  apply  for  an  Act  to  construct  a  certain  line  of  railway,  and  that 
inasmuch  as  said  railway  would  pass  through  plt.*s  said  estate  in  such 
manner  as  to  intersect  and  damage  the  same,  pit.  had  intimated  to  defts. 
his  intention  to  oppose  said  bill,  but  had  agreed  to  withhold  his  said  in- 
tended opposition  upon  the  terms  therein  contained;  it  was  {inter  alia) 
agreed,  1st,  that  in  the  event  of  said  bill  being  passed  during  the  then 
session  of  Parliament,  defts.  would  construct  said  railway  so  as  to  enter  and 
pass  through  said  estate  of  pit.,  within  certain  specified  limitB;  2d,  defU 
would  purchase  from  pit,  at  the  price  of  £2000,  certain  land  of  his  required 
for  the  construction  of  such  railway;  and  3d,  defts.  would,  in  addition  to 
said  sum  of  £2000,  and  within  three  calendar  months  next  after  the  pass- 
ing of  the  said  bill,  pay  to  the  pit  the  further  sum  of  X2000,  as  and  fur  a 
personal  compensation  for  the  annoyance,  disturbance,  and  inconvenience, 
damage;  loss,  and  injury  which  he  had  sustained,  and  might  or  would  sus- 
tain in  respect  of  the  *'  sporting  and  preservation  of  game  upon  his  said 
estate,  by  or  in  consequence  of  the  construction  of  said  intended  railway, 
and  of  the  Parliamentary  and  other  surveys,  and  other  works  connected 
there^vith  and  incidental  thereto;"  and  by  the  last  clause  of  the  said  agrd&> 
ment  it  was  provided  that  the  agreement  should  be  void  if  defts.  failed  to 
obtain  said  Act  in  the  then  present  session  of  Parliament: — Held,  by  Ex. 
Ch.,  rev.  the  decision  of  the  Court  of  Ex.  (Wilies  andBLockbnrn,  J.J.,disa), 
that  the  £2000  for  personal  compensation  being  made  payable  to  pit 
absolutely,  whether  his  land  was  taken  or  not,  and  notwithstanding  that 
the  damage  and  inconvenience  may  never  be  done  or  suffered,  the  covenant 
in  question  provides  for  a  misappropriation  of  the  funds  of  the  company  to 
a  purpose  not  authorised,  and  by  implication  prohibited,  by  their  Act  of 
incorporation,  and  is  therefore  tUtra  vires,  and  so  cannot  be  made  the  foan- 
dation  of  an  action. — Eastern  Counties  RaUway  Company  v.  Hawhes,  5  H. 
L.  Ca.  331;  24  L.  J.  Ch.  601,  discussed  and  distinguished.      Per  Wilies 
and  Blackburn,  J.J.  (on  the  authority  of  that  case): — Such  a  contract  is  not 
forbidden  by  the  Act  of  incorporation,  and  is  not  illegal  or  ultra  vires,  a 
statutory  corporation  being  fully  capable  of  binding  itself  by  any  contract 
under  its  common  seal,  except  where  the  statute  by  which  it  is  created  or 
regulated  expressly,  or  by  necessary  implication,  prohibits  such  contract 
And  per  Blackburn,  J.  (Wilies,  J.,  dub.): — Though  the  contract  be  legal 
against  the  company,  a  shareholder,  not  acquiescing  in  the  promotion  of  the 
bill  and  the  making  of  the  contract  by  the  directors,  might  perhaps  have  a 
right  in  equity  to  have  it  set  aside. — Taylor  v.  Chichater  cmd  Midhwit 
Railway  Company,  IG  L.  T.  Rep.  N.  S.  703,  36  L.  J.  Ex.  201. 
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NOTES  ON  "THE  TITLES  TO  LAND  CONSOLIDATION 

(SCOTLAND)   ACT  1868/' 

31  and  32  Victoria,  Chapter  101. 

The  main  object  of  this  Act,  as  its  tide  indicates,  is  to  consolidate  the 
statutes  relating  to  titles  to  heritable  property  in  Scotland;  but  at  the 
same  tiuae,  it  contains  certain  provisions  making  important  alterations 
on  the  law  and  forms  relating  to  heritable  rights.  In  a  former  num- 
ber we  adverted  to  some  of  the  important  changes  proposed  by  the 
Bill  as  introduced  into  Parliament;  and  we  are  glad  to  find  that,  not- 
withstanding the  unfavourable  reports  of  some  of  the  legal  bodies, 
these  have  been  retained^  and  now  form  part  of  the  Act  as  passed 
into  law. 

The  mode  in  which  the  process  of  consolidation  has  been  effected,  is 
by  repealing  the  various  statutes  relating  to  titles  to  land  passed 
during  recent  years,  including  particularly  the  admirable  statutes  known 
as  Lord  Butherfurd's  Acts,  passed  in  1847,  and  the  two  Titles  to  Land 
Acts  of  1858  and  18G0 ;  and  by  re-enacting  all  the  provisions  of  these 
Acts  still  in  force,  with  such  alterations  as  the  experience  of  their 
working  has  suggested. 

On  a  diligent  perusal  of  the  Act,  it  appears  to  us  that  it  has  been 
framed  with  great  care  and  ability ;  and  while  it  is  almost  impossible 
but  that  some  omissions  or  inaccuracies  may  have  occurred  which  may 
give  rise  to  doubt  and  inconvenience  in  carrying  out  some  parts  of  it, 
we  believe  that,  considering  the  comprehensive  and  general  nature,  as 
well  as  the  innumerable  details  of  the  measure,  it  will  be  found  to  con- 
tain singularly  few  defects  It  is  a  measure  which  will  be  hailed  with 
much  satisfaction  by  conveyancers,  compressing,  as  it  does,  into  one 
Act — the  sections  of  which  are  veiy  systematically  arranged — the  pro- 
visions which  have  hitherto  been  scattered  throughout  several,  and 
containing  in  the  schedules  a  series  of  styles  and  fonns  capable  of  being 
easily  adapted  to  almost  any  circumstances.  Indeed,  so  comprehen- 
sive are  the  schedules,  that  a  copy  of  the  Act  and  schedules,  printed 
with  a  good  index,  will  almost  entirely  supersede  the  necessity  for  any 
other  style  book. 

As  the  Act  is  one  of  general  application,  and  of  great  importance  to 
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the  conveyancer,  we  propose  now  to  refer  shortly  in  detaU  to  the 
various  sections,  indicating  any  points  which  appear  to  call  for  special 
attention. 

The  Sections  by  which  the  more  important  changes  on  oar  law  are 
made  are  the  following : — 

Section  20,  declaring  de  prcesenti  words  of  conveyance,  or  special 
words  of  style  unnecessary  for  the  transfer  of  heritage  in  mortis  causa 
deeds. 

Section  46,  which  makes  important  changes  on  the  effect  of  a  decree 
of  special  service  not  followed  by  infeftment. 

Section  117,  providing  that  heritable  securities  are  to  be  moveable 
as  regards  succession,  under  certain  exceptions. 

Section  1S9,  admitting  females  as  instrumeutary  witnesses. 

Sections  155  to  158,  making  certain  alterations  regarding  inhi- 
bitions; and 

Section  IGO,  abolishing  the  right  to  heirship  moveables. 

Special  reference  will  be  made  to  these  sections  as  they  occur  in 
their  order. 

The  1st  Section  contains  the  short  title. 

By  the  2d  Section  it  is  declared  that  the  Act  shall  take  effect  from 
and  after  the  Slst  day  of  December,  1868,  unless  in  so  far  as  it  is  ap- 
pointed  to  tiike  effect  at  an  earlier  date ;  and  apparently  the  only  case 
in  which  it  is  so  appointed  is  by  the  160th  section,  which  enacts  that 
from  and  after  the  passing  of  the  Act  (Slst  July,  1868)  the  right  to 
heirship  moveables  is  abolished. 

The  3d  Section  is  the  interpretation  clause,  by  which  it  has  evi- 
dently been  intended  to  give  as  wide  an  interpretation  as  possible  to 
the  general  words  used  in  the  Act,  so  as  to  avoid  all  risk  of  its  appli- 
cation being  restricted  to  particular  cases,  and  to  save  unnecessary 
repetitions  throughout  the  Act.  For  instance,  the  words  **  deed,"  and 
"  conveyance,"  are  declared  to  extend  to  and  include  a  comprehensive 
enumeration  of  deeds,  instruments,  and  decrees,  and  generally  **all 
deeds,  decrees,  and  writings  by  which  lands  or  rights  in  lands  are 
constituted,  or  completed,  or  conveyed,  or  discharged  \'  and  a  usefiil 
declaration  is  added — ^which  will  remove  a  doubt  which  has,  we  believe, 
been  entertained  by  some  conveyancers  as  to  the  competency  of  making 
up  the  title  of  trustees  named  in  a  codicil,  without  any  direct  convey- 
ance in  their  favour,  by  recording  the  deed  and  codicil,  or  expeding » 
notarial  instrument  thereon — to  the  effect  that  all  codicils,  etc, 
annexed,  or  bearing  reference  to  deeds  or  conveyances,  shall  be  deemed 
and  taken  to  be  parts  of  such  deeds,  and  shall  "  have  the  same  effect 
in  all  respects  as  to  the  persons  so  named  and  appointed  as  if  they 
had  been  named  and  appointed  in  the  deeds  or  conveyances 
themselves." 

The  word  "  lands  "  has  also  a  very  general  meaning,  being  declared 
to  extend  to  "  all  heritable  -subjects,  securities,  and  rights,"  thns  in- 
cluding burgage  subjects,  except  where  otl^erwise  declared;  and  it  is. 
again  enacted,  in  express  terms,  by  the  lS7th  section,  that  the  vhole 
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Act  shall  apply  to  lands  by  whatever  tenure  they  may  be  held,  except 
in  so  far  as  expressly  limited. 

The  4th  section  repeals  the  following  Acts  as  set  forth  in  schedule 
A,  viz. : — 

1.  The  Heritable  Securities  Act,  8  and  9  Vict,  c.  31. 

2.  Section  6th  of  the  Infeftroent  Act,  8  and  9  Vict,  c.  35. 

3.  The  Service  of  Heirs  Act,  10  and  11  Vict,  c.  47. 

4.  The  Transference  of  Lands  Act,  10  and  11  Vict,  c.  48. 

5.  The  Transference  of  Lands  (Burgage)  Act,  10  and  11  Vict,  c.  49. 

6.  The  Heritable  Securities  Act,  10  and  11  Vict,  c.  50. 

7.  The  Crown  Charters  Act,  10  and  11  Viet,  c.  51. 

8.  The  Act  regulating  the  Titles  of  Religious  Societies,  13  and  14 
Vict,  c  13. 

9.  The  Heritable  Securities  Act,  17  and  18  Vict,  c.  02. 

10.  The  Titles  to  Land  Act  1858,  21  and  22  Vict,  c.  76. 

11.  The  Titles  to  Land  Act  1860,  23  and  24  Vict,  a  143. 

The  above  Acts  are  entirely  repealed,  with  the  exception  of  the 
Infeffcment  Act  of  1845,  the  only  part  of  which  repealed  is  the  6th 
section,  relating  to  precepts  from  Chancery  (and  which  is  re-enacted 
by  the  86th  section  of  this  Act),  the  remaining  sections,  regulating 
the  mode  of  giving  sasine,  and  the  forms  of  precepts  and  instruments 
of  sasine,  eta,  being  allowed  to  remain  in  force.  Any  practical  incon- 
venience which  might  have  been  experienced  from  this  Act  being  left 
standing  as  a  separate  statute,  is  obviated  by  the  whole  Act  having 
been  printed  in  the  schedule  to  the  present  Act,  and  it  thus,  to  all 
intents  and  purposes,  forms  part  of  the  new  Act 

This  section  (4tb)  contains  a  proviso  that  the  repeal  of  these  Acts 
shall  not  affect  anything  already  done  under  them;  and  it  also  pro- 
vides that  ^' any  right  to  lands"  constituted  or  acquired  under  the 
repealed  Acts,  may  be  completed,  transferred,  or  extinguished,  either 
under  the  same  or  under  this  Act  The  phrase,  "right  to  lands," 
must  here  apply  to  an  incomplete  or  temporary  right,  and  not  to 
an  absolute  and  completed  right;  for  if  it  could  be  held  to  apply 
to  an  absolute  right  completed  by  a  recorded  conveyance,  the  effect 
of  the  provision  would  be  that  such  right  might  be  transferred,  and 
lands  continue  to  be  conveyed  for  an  indefinite  time  in  terms  of 
the  repealed  Acts,  which  would  be  inconsistent  with  the  other  pro* 
visions  of  the  statute. 

Ibbedeemable  Bights. 

Sections  5  to  116  relate  to  irredeemable  rights,  the  first  branch  of 
which  embraces  the  form  of  titles  employed  in  their  constitution  and 
transmission,  and  in  the  completion  of  the  disponee's  title,  and  the 
repealed  Acts  whose  provisions  are  re-enacted  under  this  branch  are 
chiefly  the  Transference  of  Lands  Acts,  10  and  11  Vict,  cap.  48  and 
49,  and  the  Titles  to  Land  Acts,  21  and  22  Vict,  cap.  76,  and  23 
and  24  Vict,  c.  143. 

Section  5  (with  Schedule  B,  No.  1)  regulates  the  form  of  the  ex^ca- 
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tlve  and  other  clauses  subsequent  to  the  dispositive  clause  in  convey- 
ances  of  lands  not  held  burgage,  and  combines  provisions  contained 
in  10  and  11  Vict.,  c.  48,  a  1,  and  21  and  22  Vict,  c.  76,  s.  5.  It 
gives  statutory  sanction  to  the  mode  of  introducing  the  holding,  and 
to  the  clause  of  resignation  "for  new  infeftroent  or  investiture,"  which 
have  been  in  general  use  since  the  passing  of  the  ''Titles  to  Land  Act" 

Section  6,  which  gives  the  import  of  the  clause  expressing  the 
manner  of  holding  in  such  conveyances,  combines  the  definitions  of 
a  me  and  a  me  vel  de  me  holdings  contained  in  10  and  11  Vict, 
c.  48,  &  2,  and  the  explanation  of  the  effect  of  no  manner  of  holding 
being  expressed,  as  in  23  and  24  Vict,  c.  143,  a  36.  It  repeats  the 
proviso  of  the  last  mentioned  section,  that  where  the  titles  contain 
a  prohibition  against  sub-infeudation  or  an  alternative  holding,  a 
conveyance  shall,  if  an  entry  be  expede  with  the  superior  within 
twelve  months  from  its  date,  have  the  same  preference  in  all  respects 
from  the  date  of  recording  as  if  the  titles  contained  no  such  prohibi- 
tion. It  is  to  be  regretted  that  this  provision  had  not  been  expressed 
(as  it  might  easily  have  been)  in  such  terms  as  to  bring  out  distinctly 
what  would  be  the  effect  of  a  subsequent  disponee  being  entered  with 
the  superior  within  the  twelve  months,  and  before  the  first  disponee 
had  obtained  an  ^ntry.  The  late  Professor  Bell  held  that  in  such  a 
case  the  first  disponee  could  not,  even  within  the  twelve  months, 
expede  an  entry  (Lectures  on  Conveyancing,  p.  642),  while  by  many 
conveyancers,  we  believe,  a  contrary  opinion  is  held.  In  constrain<; 
this  clause  the  decision  of  the  Court  in  Colquhoun  v.  Walker,  17tii 
May,  1867,  that  an  alternative  holding  is  not  a  contravention  of  a 
prohibition  against  sub-infeudation,  should  be  kept  in  view. 

This  section  contains  also  a  saving  clause  as  to  the  rights  of  superiors, 
which  is  again  repeated  in  the  147th  section. 

Section  7  and  relative  schedule  (B,  No  2)  contain' the  short  forms 
of  clauses  to  be  introduced  into  conveyances  of  burgage  property, 
combining  the  provisions  of  10  and  11  Vict,  a  49  a  1,  and  23  and 
24  Vict,  c.  143,  a  6.  It  contains  also  a  declaration  that  every  con- 
veyance of  such  lands  shall  imply  that  the  lands  thereby  conveyed  are 
to  be  holden  of  Her  Majesty  in  free  burgage  for  service  of  buiT^h,  used 
and  wont  This  declaration  renders  it  unnecessary  to  insert  the 
holding  in  such  conveyances,  but  the  relative  schedule  (B,  No  2)  con- 
tains the  clause  "  to  be  holden  of  Her  Majesty  in  free  bui'gage,''  a 
clause  which  it  will  be  expedient  in  all  cases  to  insert  as  pointing  out 
more  prominently  the  manner  of  holding,  and  indicating  the  appro- 
priate  register  of  sasines  for  registration. 

Section  8  states  the  import  of  the  clauses  subsequent  to  the  tenendas 
in  conveyances  of  subjects,  whether  held  by  feudal  or  burgage  tenure, 
and  corresponds  to  10  and  11  Vict,  c.  48,  s.  3,  and  10  and  11  Vict, 
c.  49,  s.  2.  It  repeats  the  enactment  of  21  and  22  Vict,  c.  76,  s.  5,  that 
a  clause  of  resignation  shall  be  held  to  import  a  resignation  infavorem 
only,  unless  specially  expressed  to  be  a  resignation  ad  remanentiam; 
and  the  proviso  of  that  section  that  nothing  therein  contained  shall 
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prevent  an  instrnment  of  resignation  ad  remanentiam  being  expede 
on  a  conveyance  previously  granted  with  a  clause  of  resignation  in 
the  form  authorised  by  the  Lands  Transference  Act,  will  be  found  in 
s.  18  of  the  new  Act  For  the  meaning  of  the  short  clause  of  regis- 
tration we  are  referred  to  the  138th  section  of  the  Act,  which  repeats 
verbcUim  the  interpretation  given  in  the  3d  section  of  the  Transference 
of  Lands  Act,  and  declares  this  clause  to  be  applicable  to  deeds  and 
documents  of  whatsoever  nature,  and  whether  relating  to  lands  or  not 
A  similar  enactment  was  contained  in  the  30th  section  of  the  Titles  to 
Land  Act,  1860,  although  from  the  frequency  with  which  the  old  and 
longer  form  of  the  clause  of  registration  is  still  used,  it  would  appear 
that  many  conveyancers  have  not  adverted  to  it 

Section  9  (with  Schedule  C)  provides  for  the  reference  to,  instead  of 
the  actual  insertion  of,  the  destination  and  conditions  of  an  entail  in 
subsequent  conveyances  of  the  entailed  lands,  and  combines  the  pro- 
visions of  10  and  11  Vict,  c.  47,  s.  5,  10  and  11  Vict,  c.  48,  s.  4,  10 
and  11  Vict,  c.  49,  s.  3, 10  and  11  Vict,  c  51,  s.  26,  21  and  22  Vict, 
c.  76,  s.  17,  and  23  and  24  Vict,  c.  143,  sees.  11  and  27.  The  refer- 
ence required  is  to  the  deed  of  entail  itself,  if  recorded  in  the  Register 
of  Tailzies,  or  to  a  deed  recorded  in  the  appropriate  Register  of 
Sasines,  and  forming  part  of  the  progress  of  title  deeds  of  the  lands 
held  under  such  deed  of  entail.  It  is  thus  optional,  when  the  entail 
is  recorded,  either  to  refer  to  it  as  in  the  Register  of  Tailzies,  or  to 
refer  to  a  deed  recorded  in  the  Register  of  Sasines;  when  the  entail  is 
not  recorded  the  reference  must  be  to  a  deed  recorded  in  the  Register 
of  Sasines.  This  corresponds  with  the  provisions  of  the  Transference 
of  Lands  Act,  s.  4,  and  differs  from  those  of  the  Transference  of 
Lands  (burgage)  Act,  &  3,  which  authorised  the  reference  to  an  in- 
strument recorded  in  the  Register  of  Sasines  only  if  the  deed  of  entail 
had  not  been  recorded  in  the  Register  of  Tailzies. 

Section  10  (with  Schedule  D)  re-enacts,  with  some  slight  verbal 
alterations,  the  provisions  of  10  and  11  Vict,  c.  48,  a  5,  and  10  and 
11  Vict,  a  49,  a  4,  and  also  the  corresponding  provisions  in  the 
Service  of  Heirs,  Heritable  Securities,  and  Crown  Charters  Acts,  as 
extended  by  the  31st  section  of  23  and  24  Vict,  c.  143,  and  authorises 
the  reference  in  all  cases  to  real  burdens,  conditions,  etc.,  as  set  forth 
in  the  conveyance  or  deed  recorded  in  the  Register  of  Sasines,  wherein 
the  same  were  first  inserted,  or  in  any  subsequent  conveyance  or  deed, 
so  recorded,  and  forming  part  of  the  progress  of  titles  of  the  lands. 

Section  11  (with  Schedule  E)  provides  for  the  description  of  lands 
by  reference  to  a  prior  recorded  deed.  In  so  doing,  it  departs  to  some 
extent  from  the  provisions  of  the  34th  section  of  23  and  24  Vict,  c. 
143,  which  required  nothing  but  the  name  of  the  county  or  burgh  in 
which  the  lands  lie,  and  a  reference  to  the  particular  description  con- 
tained in  a  prior  recorded  deed ;  and  it  re-introduces  a  provision  of 
the  loth  section  of  21  and  22  Vict,  c.  76,  requiring  the  specification 
of  "  some  leading  name  or  names,  or  some  distinctivel^description  of 
the  lands  as  contained  in  the  titles  thereto/'  as  well  as  the  name  of 
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the  connty  or  burgb,  and  a  reference  to  the  particular  description  in  a 
prior  recorded  deed.     This  return  to  a  "  leading  name"  or  "  distinctive 
description"  will,  we  are  sure,  be  much  regretted  by  all  conyeyancersu 
It  is  understood  that  it  has  been  made  in  deference  to  the  representa- 
tions of  the  searchers  in  the  Begisters  of  Sasines,  who  state  that  the 
very  general  mode  of  description  allowed  by  the  Titles  to  Land  Act 
1860,  and  largely  employed  by  the  profession,  increases  the  difficulty 
of  searching,  and  the  risk  of  inaccuracies  or  omissions.    While  great 
weight  is  certainly  due  to  such  considerations,  the  remedy,  if  neces- 
sary, might  surely  have  been  found  in  some  other  manner  than  that 
supplied  by  the  statute.    In  the  cases  of  large  or  distinctly  defined 
properties  it  may  be  comparatively  easy  to  fix  upon  a  leading  name 
or  distinctive  description,  but  these  are  frequently  the  cases  in  which 
there  is  least  occasion  for  curtailing  the  description ;  while  in  the 
great  majority  of  cases,  and  often  when  it  is  most  desirable,  both  for 
the  sake  of  distinctness  and  for  the  saving  of  expense,  to  make  the 
description  as  short  as  possible,  it  is  quite  impossible,  as  was  found 
by  ttiost  conveyancers  during  their  experience  of  the  working  of  the 
15th  section  of  the  Titles  Act  1858,  to  lay  hold  of  anything  that  can 
be  called  a  leading  name,  or  a  short  distinctive  description.    It  is  to 
be  observed  too  that  the  Schedule  E  gives  no  assistance  as  to  the  node 
of  framing  such  descriptions,  and  the  practical  result  will  probably  be 
thcat  instead  of  taking  the  trouble  and  incurring  the  serious  risk  of 
framing  a  new  description,  which  may  at  any  time  be  objected  to  as 
insufficient,  conveyancers,  although  sincerely  anxious  to  curtail  deeds, 
and  to  keep  down  expense,  will,  in  many  cases,  find  it  the  easier,  and 
certainly  the  much  safer  course,  to  adhere  to  the  old  and  lengthy 
description;  and  the  provbion  of  this  section  will  thus  become,  to 
a  great  extent,  inoperative. 

Section  12  (with  Schedule  F)  renews  the  enactments  of  21  and  22 
Vict,  c  76,  s.  3,  and  23  and*  24  Vict.,  c.  143,  ss.  5  and  25,  regarding 
the  insertion,  immediately  before  the  testing  clause,  of  a  clause  of 
direction,  pointing  out  the  parts  of  the  deed  which  the  grantor  desires 
to  be  recorded  in  the  Register  of  Sasines,  with  the  corresponding 
form  of  the  warrant  of  registration,  it  being  at  the  same  time  com- 
petent for  the  grantee  to  record  the  whole  conveyance  if  he  should 
think  fit  It  seems  to  be  expected  that  the  clause  of  direction  should 
be  employed  only  when  it  is  the  desire  of  the  grantor  that  certain 
parts  of  the  deed  should  be  recorded,  and  not  to  contemplate  the  case, 
which  happens  frequently  in  practice,  .of  its  being  the  desire  and 
interest  of  the  grantor  that  th^  whole  deed  should  be  recorded.  There 
appears  to  be  nothing,  however,  either  in  the  section  or  the  schedule, 
to  prevent  the  clause  of  direction  being  made  to  apply  to  the  whole  of 
the  deed.  It  is  here  provided,  as  in  the  former  Acts,  that  when  a 
notarial  instrument  is  expede,  no  part  of  the  conveyance  directed  to 
be  recorded  shall  be  omitted  from  such  instrument,  but  there  is  no 
declaration  that  the  omission  of  such  parts  would  nullify  the  instm^ 
ment    It  is  presumed^  however^  that  as  in  such  a  case  the  insertion 
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of  these  parts  of  the  deed  in  the  notarial  instrument  is  a  statutory 
requirement,  the  omission  of  any  of  them  would  render  the  instrument 
null,  and  the  party  expeding  it,  and  any  others  acquiring  right  from 
him,  would  be  in  the  same  position  as  if  the  deed  had  remained  unfeu- 
dalised.  In  the  schedule,  thp  form  of  warrant  is  not  adapted  to  the 
case  of  the  deed  being  registered  in  terms  of  the^clause  of  direction, 
along  with  a  relative  assignation  or  other  writ,  as  in  Schedule  K  of 
23and24Vict.,  c.  143. 

Section  13  (with  Schedule  G)  re-enacts  the  16th  section  of  21  and 
22  YicL,  c.  76,  authorising  one  general  name  to  be  applied  to  several 
lands,  and  to  be  used  in  subsequent  conveyances.  This  provision  will 
now  apply  to  burgage  as  well  as  other  subjects. 

Section  li  combines  21  and  22  Vict,  c.  76,  s.  18,  and  23  and  24 
Vict.,  c.  143,  s.  12,  declaring  that,  in  deeds  of  entail,  a  clause  autho- 
rising registration  in  the  Register  of  Tailzies,  shall  have  the  same 
effect  as  if  the  deed  had  contained  the  three  cardinal  prohibitions 
formerly  essential  to  the  validity  of  an  entail — ^against  alienation,  con- 
tracting debt,  and  altering  the  order  of  succession,  with  irritant  and 
resolutive  clauses. 

Section  13  (with  Schedule  H)  re-enacts  the  leading  provision  of 
21  and  22  Vict,  a  76  (a  1),  and  of  23  and  24  Vict,  c.  143  (s.  3). 
authorising  the  recording  of  the  deed  itself  in  the  Register  of  Sasines, 
with  a  warrant  of  registration  thereon,  instead  pf  expeding  and  record- 
ing an  instrument  of  sasine,  or  of  resignation  and  sasine  in  the  case 
of  buigage  subjects.  The  effect  of  this  provision,  as  now  enacted, 
along  with  the  new  "Land  Beglsters  (Scotland)  Act  1868,''  31  and 
32  Vict,  c.  64,  and  of  the  141st  section  of  the  present  Act,  is  to 
require  a  warrant  of  registration  to  be  endorsed  or  written  on  every 
deed  or  writ  previous  to  its  being  presented  for  registration  in  the 
Begister  of  Sasines,  the  only  exceptions  being  deeds  relating  to  bur- 
gage subjects,  which  may,  according  to  the  present  practice,  be  recorded 
in  a  Burgh  Register  without  a  warrant 

With  regard  to  the  form  of  the  warrant  of  registration,  this  section 
of  the  Act  does  not  state  any  requisites,  but  only  declares  that  it  shall 
be  in,  or  as  nearly  as  may  be,  the  form  in  the  schedule,  and  that  form 
corresponds  to  the  form  appended  to  the  Land  Registers  Act  By 
the  141st  section,  however,  as  well  as  by  the  4th  section  of  the 
Land  Registers  Act,  it  is  declared  that  the  warrant  shall  specify 
the  person  or  persons  on  whose  behalf  the  writ  is  presented,  and  the 
register  of  the  county  or  burgh  in  which  the  lands  are  situated,  and  is 
to  be  signed  by  such  person  or  persons,  or  his  or  their  agent  or  agents. 
The  141st  section,  as  well  as  the  fdrm  in  the  schedule,  expressly 
authorises  the  signing  of  a  warrant,  either  by  an  individual  agent  oi 
by  a  firm,  and  will  thus  remove  for  the  future  a  doubt  which  has 
existed  in  the  minds  of  some  persons  as  to  the  competency  of  a  firm 
signing  the  warrant  under  the  Acts  at  present  in  force.  The  point 
has  never  come  up  for  decision;  but  we  understand  that,  although 
there  appears  to  be  no  reasonable  ground  for  doubting  the  competencyi 
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agents  have  in  several  cases  consented  to  have  deeds  recorded  of  new, 
with  a  new  warrant  signed  by  an  individual,  rather  than  incar  the 
risk  of  questions  at  a  future  time.  We  shall  afterwards  see  that  by 
the  beneficial  provisions  of  the  145th  section  of  the  present  Act,  whidi 
is  a  clause  of  indemnity  for  mistakes  in  past  warrants  of  registration, 
no  such  questions  can  be  raised  in  future. 

This  15th  section  contains  also  a  provision  and  the  form  of  a  warrant 
of  regbtration  applicable  to  the  now  very  rare  proceeding  of  giving 
sasine  or  investiture  propriis  manibns. 

If  for  any  reason  it  should  ever  be  thought  advisable,  instead  of 
recording  the  deed  itself,  to  exhaust  an  unexecuted  precept  of  sasine 
in  an  old  conveyance,  by  expeding  an  instrument  of  sasine,  the  forms 
introduced  by  the  Infeftment  Act  of  1845  may  yet  be  used,  one  sec- 
tion only  of  that  Act  being  (as  we  have  already  seen)  repealed  by  the 
present  Act. 

Section  16  (with  Schedule  I)  provides  for  the  mode  of  expeding 
and  recording  instruments  of  sasine  in  burgage  subjects,  in  the  same 
manner  as  was  provided  by  sections  5  and  6  of  10  and  11  Vict,  c.  49 
— any  notary  public  being  authorised  to  give  sasine.  We  have  jnst 
seen  that  the  Act  introducing  the  modem  form  of  sasines  in  subjects 
not  held  burgage  has  not  been  repealed, — therefore,  no  new  enactment 
with  regard  to  them  was  necessary ;  but  the  modem  form  of  burgage 
sasines  having  been  introduced  by  a  statute  which  is  repealed  by  ^e 
present  Act,  it  became  necessary  to  re-enact  the  provisions. 

Section  17  (with  Schedule  J)  contains  provisions  similar  to  those  in 
21  and  22  Vict,  c.  36,  a  2,  and  23  and  24  Vict,  a  143,  a  4,  for  ex- 
peding and  recording  a  notarial  instmment  in  some  cases,  in  place  of 
recording  the  whole  conveyance  or  deed.  By  the  Acts  repealed,  the 
power  of  expeding  a  notarial  instmment  was  given  only  where  a  con- 
veyance of  lands  was  contained  in  "a  deed  granted  for  farther  pur- 
poses and  objects,  such  as  a  marriage  contract,  deed  of  trust,  or  deed 
of  settlement''  Cases  frequently  occur  in  which  the  conveyance, 
although  not  granted  for  ''further  purposes  and  objects,"  may 
contain  a  long  narrative  or  other  matter  which  it  is  quite  un- 
necessary should  appear  on  the  Register  of  Sasines,  and  which,  under 
the  old  system,  would  not  have  been  inserted  in  an  instmment  of 
sasine  following  on  the  deed.  Yet,  in  such  cases,  no  option  to  use  a 
notarial  instmment  was  given  by  the  former  Titles  to  Land  Acts ; 
and  the  only  competent  mode  of  completing  the  grantee's  title  under 
them  is  by  recording  the  whole  deed  (if  there  is  no  clause  of  direction). 
Under  these  Acts,  although  the  original  grantee  can  use  a  notarial 
instmment  only  in  the  cases  specified,  a  party  acquiring  right  to  a  con- 
veyance (not  the  original  grantee)  is  in  a  better  position,  inasmuch  as 
he  is  entitled  to  do  so  in  any  case  ''  where  it  is  not  desired  to  record 
the  whole  of  the  conveyance."  By  this  section  of  the  present  Act,  the 
desire  not  to  record  the  whole  deed  has  very  properly  been  made  the 
ground  for  expeding  a  notarial  instmment  in  favour  of  the  original 
grantee,  so  that  it  wil  now  be  competent  in  any  case  to  use  a  notarial 
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instrument  instead  of  recording  the  deed;  but,  of  course,  in  accord- 
ance with  the  evident  spirit  of  the  Act,  the  practice  of  the  convey- 
ancer will  be  opposed  to  the  use  of  such  instruments,  except  where 
there  is  some  good  reason  for  it 

Section  18  (with  Schedule  K)  contains  the  provisions  of  21  and  22 
Vict.,  c.  76,  s.  4,  declaring  instruments  of  resignation  ad  remanentiam 
to  be  unnecessary,  and  authorizing  instead  the  recoiding  of  the  con- 
veyance, or  the  expeding  of  a  notarial  instrument,  but  providing  that 
nothing  therein  contained  shall  prevent  an  instrument  of  resignation 
ad  rem.  being  expede  on  a  conveyance  granted  between  the  dates  of 
the  Lands  Transference  Act  and  the  Titles  to  Land  Act,  and  giving 
the  form  of  such  an  instrument 

Section  19  (with  Schedule  L)  corresponds  to  21  and  22  Vict,  c.  76, 
8.  12,  and  23  and  24  Vict,  c.  14f3,  s.  8,  and  authorises  in  nearly  the 
same  terms  as  these  sections  the  expeding  of  notarial  instruments  in 
favour  of  disponees  under  general  conveyances.  The  description  ef 
deed  on  which  such  notarial  instruments  are  authorised  has  been  con- 
siderably amplified,  so  as  to  remove  all  doubts  as  to  who  may  be  held 
to  be  a  general  disponea  Under  the  former  Acts  the  deed  was  re- 
ferred to  merely  as  a  "  general  conveyance  of  lands,  whether  by  deed 
mortis  causa  or  inter  vivos,"  In  the  present  section  it  is  described 
as  "  a  general  disposition  of  lands,  whether  by  a  conveyance  mortis 
causa  or  inter  vivos,  or  by  a  testamentary  deed  or  writing  within  the 
sense  and  meaning  of  the  20th  and  21st  sections  of  this  Act,  and 
whether  such  general  disposition  shall  extend  to  the  whole  lands 
belonging  to  the  grantor,  or  be  limited  to  particular  lands  belonging 
to  him,  with  or  without  full  description  of  such  lands,  and  whether 
such  general  disposition  shall  contain,  or  shall  not  contain,  a  procura- 
tory  or  clause  of  resignation,  or  a  precept  of  sasine^  or  an  obligation  to 
infeft,  or  a  clause  expressing  the  manner  of  holding ;"  and  this  seems 
to  provide  for  all  conceivable  cases  in  which  a  notarial  instrument  may 
be  required  for  the  completion  of  the  disponee's  title. 

By  the  former  Acts  this  provision  was  made  to  apply  to  the  dis- 
ponee  under  such  conveyance,  "  or  to  any  other  party  who  shall  have 
acquired  right  to  such  conveyance,  in  whole  or  in  part,  by  service,''  etc. 
The  broad  terms  of  the  interpretation  clause  have  rendered  it  unneces* 
sary  to  indude  an  express  reference,  in  the  present  section,  to  parties 
other  than  the  original  disponee,  the  word  "disponee  "  being  declared  to 
include  heirs,  successors,  etc.;  and  it  is  made  additionally  evident  from 
the  proviso  at  the  end  of  the  section  that  it  does  apply  to  such  persons. 

The  nature  of  heritable  securities  being,  by  a  subsequent  section, 
changed  so  as  to  form  moveable  estate,  all  reference  to  them  is  now 
excluded  from  this  section,  and  special  provisions  are  afterwards  intro- 
duced to  apply  to  them. 

In  the  Schedule  (L),  in  setting  forth  the  disponer's  title,  the  word 
"infeft "  has  been  introduced,  instead  of ''  vest,''  as  in  the  former  Acts, 
and  this  change  removes  all  doubt  as  to  whether  it  is  sufficient  to 
present  to  the  notary  an  instrument  of  sasine  iu  favour  of  the  grantor 
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of  the  general  conveyance,  without  also  presienting  its  warrant  Under 
the  form  at  present  in  force  it  seems  to  be  right  to  present  the  war- 
rant as  well  as  the  sasine,  in  order  to  show  the  ''  investiture/'  althoagh 
in  practice  this  is  very  frequently  overlooked. 

Section  20  is  the  clause  which  contains  the  provision  already 
referred  to,  authorising  the  conveyance  of  lands  by  testamentary  or 
mortis  causa  deeds,  and  dispensing  with  the  necessity  for  the  use  in 
such  deeds  of  the  word  ''dispone,"  or  other  words  importing  a  de 
prcBsenti  conveyance;  and  it  declares  that  where  such  deed  ''shall 
contain,  with  reference  to  such  lands,  any  word  or  words  which  would, 
if  used  in  a  will  or  testament  with  reference  to  moveables,  be  sufficient 
to  confer  upon  the  executor  of  the  grantor,  or  upon  the  grantee  or 
legatee  of  such  moveables,  a  right  to  claim  and  receive  the  8ame,"sach 
deed,  if  duly  executed,  shall  be  deemed  and  taken  to  be  equivalent  to 
a  general  disposition  within  the  meaning  of  the  19th  section  of  the 
Act,  and  shall  create  in  favour  of  the  grantee  an  obligation  upon  the 
successors  of  the  grantor  to  make  up  titles  to  the  lands,  and  convey 
them  to  him,  and  it  shall  be  competent  to  him  to  complete  his  title 
in  the  same  manner  as  the  disponee  in  a  general  disposition. 

As  the  beneficial  effects  of  this  provision  have  been  already  largely 
commented  on  both  in  this  Journal  and  elsewhere,  it  is  unnecessary 
here  to  refer  to  them,  and  it  appears  to  us  that  the  section  has  been 
framed  in  such  a  manner  as  to  give  full  effect  to  the  intention  of  the 
provision.  It  is  quite  possible  that  the  effect  of  the  section  may  be 
in  some  cases  to  introduce  an  element  of  uncertainty  into  a  progress 
of  titles  which  cannot  arise  under  our  present  system,  by  which  clearly 
expressed  words  of  de  prcesenti  conveyance,  and  particularly  the  vox 
signata  "  dispone,"  are  indispensable  to  the  validity  of  a  conveyance 
of  lands;  but  the  possibility  of  this  is  greatly  counterbalanced  by  the 
general  advantage  of  the  provision,  and  practical  experience  miy 
suggest  improvements  upon  the  terms  of  the  enactment  which  cannot 
at  present  be  anticipated. 

The  enactment  applies  to  any  mortis  causa  deed  which  shall  have 
been  granted  by  any  person  alive  at  the  commencement  of  the  Act, 
as  well  as  to  such  deeds  to  be  granted  after  the  commencement  of 
the  Act 

Section  21  extends  the  effect  of  the  preceding  section  to  the  case 
where  the  grantee  in  such  a  m,ortis  causa  deed  is  a  trustee  or  executor, 
and  declares  that  such  trustee  or  executor  shall  apply  the  lands  so 
conveyed  to  him  for  the  purposes  specified  in  the  deed,  or,  failing  such 
purposes,  shall  convey  them  to  the  heir  of  the  grantor. 

Section  22  (with  Schedule  M)  repeats  the  provisions  of  21  and  22 
Vict,  c.  76,  8.  13,  and  23  and  24  Vict,  c.  143,  a  9,  as  to  assignations 
to  unrecorded  conveyances;  and  it  does  not  leave  the  form  of  these 
to  be  regulated  entirely  by  the  schedule,  as  was  done  in  the  former 
Acts,  but  provides  that  such  assignations  shall  set  forth  the  deed  or 
conveyance,  and  the  title  or  series  of  titles,  if  any,  by  which  the 
assignor  acquired  right  to  the  same,  and  the  nature  of  the  right 
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assigned.  The  schedule  dbntaius  also  the  form  of  the  docquet  to  be 
written  on  an  assignation  when  recorded  along  with  the  deed  assigned. 
The  former  Acts  contemplated  the  use  of  such  a  docquet,  but  as  no 
form  was  given,  the  necessity  for  it  was  very  frequently  overlooked; 
and,  in  order  to  cover  such  cases,  this  section  contains  a  clause  pro- 
viding that  all  deeds  and  assignations  which  may  have  been  recorded 
before  the  commencement  of  this  Act,  shall  be  held  to  be  effectual  in 
their  operation,  although  the  assignation  may  not  have  been  docqueted. 

Section  23  (with  Schedule  N)  corresponds  to  21  and  22  Vict,  c.  76, 
8.  14,  and  23  and  24  Vict,  c  143,  s.  10,  and  regulates  the  form  and 
mode  of  expeding  notarial  instruments  in  favour  of  parties  acquiring 
rights  to  unrecorded  conveyances,  and  the  schedule  in  this  case  also 
contains  the  form  of  docquet  to  be  put  on  the  notarial  instrument 
when  recorded,  along  with  the  deed.  The  former  Acts,  although  they 
evidently  intended  that  in  such  cases  a  docquet  should  be  put  on 
notarial  instruments,  did  not  refer  to  the  particular  form  of  warrant 
of  registration,  necessarily  implying  the  docquet,  asr  was  done  in  the 
case  of  assignations,  and  the  omission  of  the  docquet  was  therefore  not 
of  the  same  consequence,  and  does  not  require  a  clause  of  indemnity 
as  in  the  preceding  section. 

Section  24  combines  the  provisions  of  21  and  22  Vict,  c.  76,  s.  21, 
and  23  and  24  Vict,  c.  143,  s.  38,  as  to  the  mode  of  completing  titles 
by  judicial  factors,  extending  them  to  cases  in  which  authority  to 
complete  a  title  is  applied  for  in  the  original  petition  for  the  factor's 
appointment,  as  well  as  in  a  subsequent  application,  in  terms  of  the 
15th  section  of  the  Trusts  (Scotland)  Act,  1867,  and  the  section  is 
declared  to  apply  to  all  petitions  and  warrants  under  that  Act 
"  Judicial  Factor"  is,  by  the  interpretation  clause,  declared  to  extend 
to  and  include  all  judicial  managers. 

Section  25  re-enacts  21  and  22  Vict,  a  76,  a  22,  and  23  and  24 
Vict,  a  143,  a  15,  as  to  the  mode  of  completing  a  title  by  notarial 
instrument  in  favour  of  a  trustee  on  a  sequestrated  estate,  or  liquida- 
tors of  joint-stock  companies. 

Section' 26  re-enacts  the  provisions  of  the  first  section  of  the  Act 
for  regulating  the  titles  by  which  congregations  and  other  religious 
bodies  hold  heritable  property,  13  and  14  Vict,  c.  13,  in  the  more 
extended  application  which  was  given  to  that  Act  by  the  32d  section 
of  23  and  24  Vict,  c  143. 

Service  of  Heibs. 

Sections  27  to  58  inclusive,  contain  a  re-enactment  of  the  provisions 
of  the  Service  of  Heirs  Act,  10  and  11  Vict,  c.  47,  with  some  altera- 
tions of  comparatively  small  importance;  and  as  the  various  sections 
are  arranged  in  nearly  the  same  order  as,  and  correspond  with,  the 
sections  of  that  statute,  it  is  unnecessary  to  go  over  them  in  detail, 
and  we  ^ill  merely  refer  to  the  following  points  on  which  there  is  a 
difference  between  the  two  Acts. 

The  mode  of  service  is  declared  to  apply  to  lands  held  by  burgage 
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tenure,  as  well  as  to  those  not  so  hdd^  and  the  various  ptovisions  are 
so  expressed  (as.  27,  28). 

The  form  of  a  petition  of  general  service  appended  to  the  former 
Act,  contained  a  statement  of  the  county  in  which  the  deceased  died 
domiciled,  but  such  a  statement  was  not  required  by  the  provisions 
of  the  Act  By  the  new  Act  (s.  29),  it  is  expressly  declared  that 
in  cases  of  general  service,  the  petition  shall  (except  as  therein 
after  specially  provided)  set  forth  "  the  county  or  place  in  which  the 
deceased  at  the  time  of  his  death  had  his  ordinary  or  principal  domi- 
cile," and  the  form  in  Schedule  P  corresponds.  The  forms  of  petitions 
of  service  in  the  schedules  are  considerably  more  amplified  than  those 
appended  to  the  former  Act 

By  section  31,  relating  to  caveats,  the  Sheriff-Clerk  is  required  to 
give  notice  of  a  petition  of  service  addressed  either  to  the  agent  by 
whom,  or  to  the  person  on  whose  behalf  the  caveat  is  entered, "  as  may 
be  desired  in  such  caveat"  thus  requiring  the  caveat  to  state  to  whom 
notice  is  to  be  sent 

By  the  33d  section,  the  period  of  publication  of  petitions  presented 
to  the  Sheriff  of  Orkney  or  Shetland,  is  reduced  from  thirty  to  twenty 
days.  By  this  section  also,  the  class  of  persons  before  whom  the 
evidence  is  authorised  to  be  taken  is  greatly  extended.  Formerly  the 
Sheriff  could  receive  evidence  only  by  himself,  or  by  the  Provost  or 
one  of  the  Bailies  of  a  city  or  royal  burgh,  without  special  appoint- 
ment as  commissioner.  By  the  new  Act,  evidence  may  be  taken  by 
the  Sheriff,  or  "  by  the  Provost  or  any  of  the  Bailies  of  any  city  or 
royal  or  Parliamentary  burgh,  or  by  any  Justice  of  the  Peace  for  any 
part  of  the  United  Kingdom,  wherever  such  Justice  of  the  Pe^ce  may 
happen  to  be  for  the  time,  whether  within  the  United  Kingdom  or 
abroad,  or  by  any  Notary  Public,''  all  of  whom  are  authorised  to  act 
as  commissioners  of  the  Sheriff  without  special  appointment 

The  nature  of  the  evidence  is  also  described  as  all  '*  competent" 
evidence,  documentary  and  parole,  and  the  parole  evidence  is  to  be 
taken  down  in  writing,  according  to  the  practice  in  Sheriff  Courts  prior 
to  1st  November,  1853. 

The  34th  section  repeats  and  extends  the  provision  which  was 
introduced  by  the  Titles  to  Land  Act,  1858,  &  30,  that  it  shall  not  be 
necessary,  in  certain  cases  of  general  service,  to  state  or  prove  the 
county  in  which  the  deceased  died  domiciled.  This  applies  at  presoit 
to  cases  in  which  the  deceased  died  upwards  of  forty  years  prior  to  the 
date  of  presenting  the  petition  ;  it  is  by  the  new  Act  to  extend  to  all 
cases  in  which  he  has  died  upwards  of  ten  years  previously,  and  the 
Schedule  P  contains  the  form  in  which  the  necessary  statement  is  to 
be  made  in  the  petition. 

In  the  35th  section  the  Sheriff  is  expressly  empowered  to  decern 
for  expenses  after  the  taxation  of  the  account  in  cases  of  competing 
services — a  power  which  was  not  contained  in  the  corresponding  sec- 
tion (s.  11)  of  the  Service  of  Heirs  Act 

Section  36  contains  a  convenient  provision,  to  the  effect  that  in 
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cases  where  an  heir  is  served  in  several  separate  lands  nnder  the  same 
petition,  it  shall  be  competent  for  him  to  obtain  separate  extract 
decrees  applicable  to  the  separate  parcels  of  land,  provided  a  prayer 
to  that  effect  is  inserted  in  the  petition  for  service. 

The  mode  of  appealing  from  the  Sheriff  to  the  Conrt  of  Session  is 
by  the  41st  and  42d  sections  made  to  correspond  with  the  provisions 
of  the  "  Conrt  of  Session  Act  I860,''  a  note  of  appeal  being  snbsti- 
tnted  for  a  note  of  advocation,  and  the  time  for  appealing  from  the 
Sheriff  of  Orkney  and  Shetland  being  reduced  from  30  to  20  days. 
The  appellant  is  at  present  required  to  lodge  a  bond  of  caution  for 
expenses,  but  this  condition  is  omitted  in  the  new  Act,  which  corre-  ' 
sponds  with  the  provision  in  the  new  Court  of  Session  Act,  that  it 
shall  not  be  necessary  for  an  appellant  to  find  caution;  and  by  the 
45th  section  it  is  expressly  enacted  that  the  whole  provisions  of  that 
Act  shall,  in  so  far  as  possible,  apply  to  all  proceedings  in  the  Court 
of  Session,  and  connected  with  the  service  of  heirs. 

The  46th  section  contains  an  important,  and,  we  think,  beneficial 
alteration  on  the  effect  of  decrees  of  special  service.    It  was  formerly 
expressly  enacted  that  a  special  service  should  not  be  transmissible 
for  the  purpose  of  infefting  the  heir  or  assignee  of  the  person  served, 
and  consequently  when  an  heir  who  had  obtained  a  special  service 
died  without  taking  infeftment  on  it,  the  service  went  for  nothing,  and 
the  next  heir  had  to  pass  him  over  and  serve  to  his  ancestor.    It  is  by 
this  section  declared  that  a  decree  of  special  service  recorded  in  Chan- 
cery, and  extracted,  shall  be  held  from  the  date  of  recording  to  vest 
in  the  heir  so  served  a  personal  right  to  the  lands,  and  to  render  the 
lands  liable  to  his  debts  and  deeds,  and  such  right  shall  be  transmis- 
sible to  his  heirs  and  assignees ;  and  in  order  to  complete  the  feudal 
title  in  the  person  of  the  heir  or  assignee  of  the  heir  so  served,  such 
heir  or  assignee  may  use  the  extracted  decree  as  if  it  had  been  an  un- 
recorded conveyance  in  favour  of  the  deceased  heir  so  served  to  which 
he  had  acquired  right,  and  may  complete  titles  accordingly.   A  decree 
of  special  service  unfeudalised  is  thus  put  upon  a  footing  similar  to  a 
decree  of  general  service  with  specification  annexed,  and  is  made 
available  after  the  death  of  the  heir  serving. 

By  the  51st  section  the  Court  of  Session  is  empowered  to  pass  acts 
of  sederunt  for  regulating  inter  alia  the  times  at  which  the  Sheriff  of 
Chancery  shall  hold  his  courts,  and  which,  if  carried  out,  will  be  an 
improvement  on  the  present  indefinite  meetings  of  that  Court.  This 
section  also  provides  that  accounts  of  expenses  in  the  Sheriff  Court  of 
Chancery  shall  be  taxed  by  the  auditor  of  the  Court  of  Session,  and 
decree  for  such  expenses  shall  be  extractable  by  the  extractor  of  the 
Court  of  Session. 

All  petitions  of  service  depending  at  the  commencement  of  this 
Act  are  to  be  proceeded  with  according  to  the  provisions  of  the  new 
Act  (s.  58). 
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Title  of  Adjttdgbb. 

Sections  59  to  62  inclusive,  contain  re-enactments  of  the  provisions 
of  the  Transference  of  Land  Acts  and  Titles  to  Land  Acts  relative  to 
adjudications  either  for  debt  or  in  implement 

CoBiPLETioN  OP  Titles  with  SuPEBioa 

1.  Eivtry  with  the  Crown. 

The  mode  of  entry  with  the  Crown  and  Prince  is  provided  for  by 
sections  63  to  96  inclusive.  These  sections  re-enact  the  provisions  of 
the  Crown  Charters  Act,  10  and  11  Vict.,  c.  51,  incorporating  the 
provisions  of  the  6th  and  8th  sections  of  the  Titles  to  Land  Act  1858, 
as  to  writs  of  resignation  and  confirmation,  and  also  including  the 
6th  section  of  8  and  9  Vict,  c.  35,  which,  as  we  have  already  seen,  is 
the  only  section  of  that  Act  expressly  repealed  by  the  present  Act; 
and  the  schedules  contain  forms  of  Grown  charters  and  writs.  No 
change  is  made  upon  the  practice  at  present  in  use,  and  no  special 
remarks  are  called  for.  Crown  writs  of  resignaticm  and  confirmation, 
introduced  by  the  Titles  to  Land  Act  1858,  have  been  in  use  to  be 
signed  by  the  presenter  of  signatures,  in  conformity  with  the  schedules 
appended  to  that  Act.  All  Crown  writs  are  in  future  to  be  signed 
by  the  director  of  Chancery  or  his  depute  or  substitute  (s.  78). 

2.  Entry  with  sttbject  superiors. 

The  sections  relating  to  this  branch  extend  from  the  97th  to  the 
116th  inclusive,  and  the  provisions  re-enacted  by  them  are  contained 
in  the  Transference  of  Lands  Act  1817i  and  in  the  two  Titles  to  Land 
Acts  1858  and  1860. 

The  forms  of  entry  specially  provided  for,  and  of  which  examples 
are  given  in  the  schedules,  are  charters,  and  writs  of  resignation  and 
of  confirmation,  and  writs  of  clare  constat;  but  the  100th  section 
contains  a  general  enactment — intended  apparently  to  apply  to  any 
other  mode  of  entry — that  all  writs  and  charters,  from  a  subject  supe- 
rior of  any  denomination  or  nature,  other  than  writs  or  precepts  of 
clare  constat,  may  be  in  forms  as  nearly  approaching  as  may  be,  and 
as  the  nature  of  the  writ  or  charter  will  admit,  to  the  examples  given 
in  Schedule  Y,  the  necessary  alterations  being  made  as  the  denomina- 
tion or  nature  of  the  particular  charter  or  writ  may  require.  It  is 
also  enacted  by  the  same  section  that  the  tenendas  and  reddendo  may 
be  referred  to  either  as  in  the  writ  or  charter  produced  to  the  superior 
when  the  new  writ  is  applied  for,  or  in  any  charter  or  other  writ 
recorded  in  any  public  register.  Although  in  this  section  it  is  de- 
clared that  such  a  reference  to  the  tenendas  and  reddendo  shall  be  suffi- 
cient in  all  writs  or  charters  by  subject  superiors,  it  appears  from 
section  104  and  relative  Schedule  (A  A)  that  in  writs  proceeding  upon 
decrees  of  forfeiture  or  relinquishment,  it  is  necessary  to  insert,  and 
not  merely  to  refer  to,  the  tenendas  and  reddendo,  as  in  the  title-deeds 
of  the  forfeited  superiority. 

With  regard  to  writs  of  dare  constat,  it  was  formerly  necessary  by 
the  Titles  to  Iiand  Act  1858,  that  the  heir,  if  required  by  the  superior, 
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should  produce  a  decree  of  general  or  special  service  establisbing  his 
right  to  succeed  to  the  Iand&  No  such  requirement  is  contained  in 
the  new  Act,  the  superior  being  bound  to  grant  a  writ  of  clare  constat 
"if  required  by  the  heir  entitled  to  demand  the  same''  (s.  101);  but 
there  is  no  provision  as  to  the  mode  in  which  the  heir  is  to  satisfy  the 
superior  of  his  title  to  demand  it 

Section  102  declares  that  writs  of  clare  constat  in  burgage  subjects 
are  to  be  sufficient,  if  subscribed  by  the  Provost  or  Chief  Magistrate 
and  Town  Clerk,  without  the  signature  of  the  other  magistrates 

By  Section  115  it  is  provided  that  every  charter  and  writ,  whether 
from  the  crown,  or  from  a  subject  superior,  of  whatever  description, 
shall  operate  as  a  confirmation  of  the  whole  prior  deeds  necessary  to 
be  confirmed  for  completing  the  investiture. 

Section  116  contains  the  useful  provision  that  the  stamp  duty 
chargeable  on  writs  of  confirmation,  resignation,  clare  constat,  and  in- 
vestiture, and  on  writs  of  acknowledgment  under  the  Segistration  of 
Leases  Act,  may  be  paid  by  means  of  adhesive  stamps,  to  be  provided 
by  the  Commissioners  of  Inland  Revenue. 

Redeebiable  Rights. 

The  leading  Section  under  this  branch  is  the  117th,  which  contains 
one  of  the  important  alterations  on  our  present  law  introduced  by  the 
Act,  providing  that  heritable  securities  are,  from  and  after  the  com- 
mencement of  the  Act,  to  be  moveable  as  regards  the  succession  of  the 
creditor,  and  are  to  belong  after  his  death  to  his  executors  or  repre- 
sentatives in  mobUibiis.    This  effect  may  be  prevented  by  taking  the 
security  to  the  creditor  and  his  heirs,  "  excluding  assignees."    The 
enactment  applies  to  all  heritable  securities  granted  either  before  or  after 
the  commencement  of  the  Act,  but  the  creditor  is  enabled  to  counter- 
act the  effect  of  the  provision,  as  regards  either  existing  or  future  secu- 
rities, by  executing  a  short  minute  in  the  form  contained  in  Schedule 
D  D,  excluding  executors.     Another  fonn  of  a  minute  is  also  given 
in  Schedule  E  E,  for  the  purpose  of  removing  the  exclusion  of  executors, 
and  making  the  security  moveable.    The  clause  contains  a  proviso  that 
heritable  securities  shall  continue  heritable  quoad  fiscum,  and  as 
regards  the  rights  of  the  spouses ;  and  as  the  effect  of  the  enactment 
would  be  to  increase  the  fund  out  of  which  legitim  could  be  claimed, 
which  would  not  have  been  desirable,  it  is  expressly  declared  that  no 
heritable  security  shall  to  any  extent  be  held  to  be  part  of  the  creditor's 
moveable  estate  in  computing  the  amount  of  the  legitim.    Heritable 
securities  are  thus  placed  in  rather  a  peculiar  and  ambiguous  position 
as  regards  succession.     The  main  object  and  effect  of  the  change  is 
undoubtedly  beneficial,  for  there  is  no  good  reason  why  the  char- 
acter of  a  sum  of  money  should  be  changed  on  account  of  the  nature 
of  the  security  on  which  it  is  invested,  and  we  believe  that  in  the 
general  case  when  a  man  invests  money  on  heritable  security,  he 
does  so  with  a  view  to  the  safety  of  the  investment,  and  has  no  inten- 
tion of  thereby  increasing  the  rights  of  his  heir.    But  when  the  change 
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was  being  made,  we  think  it  would  have  been  better  that  it  should 
have  been  made  complete,  and  money  heritably  secured  decUred  to  be 
moveable  in  all  senses.  The  difficulty  as  to  legitim  would  have  been 
more  satisfactorily  got  over  by  abolishing  the  right  altogether. 

This  material  alteration  in  the  nature  of  heritable  securities  has 
necessitated  considerable  changes  in  the  relative  forms  and  provisions, 
and  particularly  in  the  provisions  relating  to  the  transmission  of  the 
right  from  the  dead  to  the  living.  We  regret  that  our  space  does  not 
admit  of  our  going  particularly  into  these  changes,  but  upon  a  careful 
perusal  of  the  various  clauses  of  the  Act,  and  a  comparison  of  them 
with  the  clauses  of  the  former  Acts,  the  conveyancer  cannot  fail  to 
observe  the  object  and  effect  of  the  alterations. 

Sections  118  to  123  relate  to  the  constitution  of  heritable  securities, 
repeating  the  provisions  of  10  and  11  Vict,  c.  50. 

The  119th  section,  besides  repeating  the  explanations  of  the  various 
clauses  of  a  Bond  and  Disposition  in  Security,  as  given  in  10  and  11 
Vict,  a  50,  as.  2  and  3,  contains  some  additional  explanations,  with 
reference  particularly  to  the  clauses  obliging  the  grantor  to  pay,  dis- 
poning the  lands,  and  assigning  of  rents.  A  shortened  and  improved 
form  of  a  schedule  of  intimation,  requisition,  and  protest,  is  given  in 
Schedule  F  F,  No.  2. 

Sections  124  to  131  relate  to  the  transmission  of  heritable  securi- 
ties, and  correspond  to  the  clauses  of  8  and  9  Vict.,  c.  31,  with  such 
additions  and  alterations  as  arise  out  of  the  provisions  of  the  117th 
section. 

A  form  of  assignation  similar  to  that  at  present  in  use  is  given  in 
Schedule  G  G,  and  of  a  notarial  instrument  in  favour  of  an  assignee 
following  on  a  deed  which  it  is  not  desirable  to  record,  in  Schedule 
HH. 

The  title  of  an  executor-nominate,  or  disponee  or  legatee  under  a 
mortis  causa  deed,  may  be  completed  either  by  a  writ  of  acknowledg- 
ment by  the  debtor  under  section  1 25  (Schedule  1 1),  or  by  a  notarial 
instrument  under  section  127  (Schedule  E  E);  and  in  the  case  of  a 
creditor  dying  intestate  his  executor  dative  may,  under  the  126th 
section,  make  up  a  title  by  testament  dative  and  notarial  instrumeut 
(Schedule  J  J). 

In  cases  where  executors  have  been  excluded,  the  heir  may 
complete  his  title  either  by  writ  of  acknowledgment  by  the  debtor 
(s.  125),  or  by  decree  of  general  or  special  service  and  notarial  instru- 
ment (s.  128). 

Section  132  and  Schedule  N  N  regulate  the  form  of  dischai^ng 
heritable  securities,  and  section  133  and  Schedule  0  0  give  the  form 
of  a  deed  of  restriction.  The  form  of  a  Deed  of  Postponement  might 
with  advantage  have  been  added. 

Gekeiul  Enactments. 

Sections  137  to  163  contain  general  enactments  which  cannot  be 
classified  under  any  particular  head.    They  are  for  the  most  part  re- 
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enactments  of  provisions  contained  in  the  two  Titles  to  Land  Acts, 
but  there  are  also  some  new  provisions  of  importance. 

Section  139  provides  that  it  shall  be  competent  for  any  "female 
person  "  of  the  age  of  fourteen  years  or  upwards  to  act  as  an  instru- 
mentary  witness,  thus  giving  a  legislative  decision  on  what  has 
hitherto  been,  to  say  the  most,  a  doubtful  point. 

Section  140  removes  a  practical  difficulty  by  declaring  it  competent, 
in  the  case  of  writs  directed  to  be  engrossed  on  any  deed,  to  engross 
them  on  a  sheet  added  to  the  deed,  provided  >that  the  writ  be  com- 
menced on  some  part  of  the  deed,  the  first  of  such  additional  sheets 
to  be  chargeable  with  the  stamp  duty  applicable  to  the  writ. 

The  14?5th  section  has  been  already  referred  to  as  containing  a 
beneficial  enactment  to  cover  defects  in  warrants  of  registration.  It 
declares  that  it  shall  not  be  competent  to  challenge  the  validity  of 
existing  warrants  of  registration  upon  conveyances,  under  the  two 
Titles  to  Land  Acts,  on  the  ground  of  inconformity  to  the  terms  of 
the  schedules  to  these  Acts,  provided  that  the  warrant  contains  the 
name  of  thQ  party  on  whose  behalf  it  is  written,  and  his  designation, 
or  a  reference  to  his  designation,  as  given  in  the  deed,  and  is  signed  by 
the  party,  or  by  his  agent  or  agents,  either  individually  or  as  a  part- 
nership ;  and  the  designation  "agent"  or  "  agents,"  without  any  further 
designation,  shall  be  valid  and  sufficient  in  the  case  of  all  warrants 
expede  in  virtue  of  these  repealed  Acts.  This  relaxes  in  some  degree 
the  effect  of  the  decision  of  the  Court  in  Johnston  v.  Pettigrew,  IGth 
June,  1865. 

Section  149,  which  repeats  the  provisions  of  21  and  22  Vict,  c.  7G, 
s.  34,  and  23  and  24  Vict.,  c.  143,  s.  20,  allowing  deeds  to  be  partly 
printed  or  engraved,  and  partly  written,  requires  the  name  and  desig- 
nation of  the  writer  of  the  written  parts  of  the  body  of  the  deed  to  be 
set  forth  in  the  testing  clause,  but  it  does  not  require,  as  was  expressly 
required  by  these  Acts,  the  name  of  the  writer  of  the  written  portions 
of  the  testing  clause  to  be  mentioned;  and  it  declares  that  no  deed 
executed  prior  to  the  commencement  of  this  Act,  shall  be  challengable 
on  the  ground  that  the  name  of  the  writer  of  the  written  portions  of 
the  testing  clause  is  not  mentioned.  The  omission  to  mention  the 
name  of  the  writer  of  the  testing  clause  in  deeds  partly  written  and 
partly  printed,  will  therefore  no  more  affect  such  deeds,  than  in  the 
case  of  deeds  entirely  in  writing,  in  regard  to  which  it  has  been 
expressly  decided  that  it  is  not  indispensable  to  name  and  design  the 
writer  of  the  testing  clause. 

Sections  155  to  158  contain  most  important  provisions  with  regard 
to  Inhibitions. 

A  short  form  of  Letters  of  Inhibition  is  introduced  by  s.  156,  and 
Schedule  Q  Q. 

By  s.  155,  it  is  made  competent,  before  or  after  the  execution  of  any 
inhibition,  to  register  in  the  General  Register  of  Inhibitions,  a  short 
notice  thereof  (Schedule  P  P);  and  where  any  such  inhibition,  and  the 
execution,  are  registered  within  twenty-one  days  from  the  registration 
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of  the  notice,  such  iuhibition  shall  take  effect  from  the  date  when  the 
notice  was  registered,  thus  enabling  the  inhibitor  to  get  the  benefit  of 
the  diligence  as  soon  as  the  letters  are  signeted,  and  not  to  suffer  from 
the  delay  which  may  unavoidably  take  place  in  their  execution.  In 
other  cases  the  inhibition  is  to  take  effect  from  the  date  of  the  r^is- 
tratiou  of  the  inhibition  and  execution  thereof,  instead  of  from  the 
somewhat  indefinite  date  of  publication,  as  at  present. 

Sectioft  157  declares  that  no  inhibition  to  be  recorded  after  31st 
December,  1868,  shall  affect  property  acquired  after  the  date  of  recording 
the  inhibition  or  the  previous  notice,  except  when  the  inhibition  is  used 
against  a  person  who  shall  thereafter  succeed  to  lands  which,  at  the 
date  of  recording  the  inhibition  or  notice,  were  destined  to  him  by  a 
deed  of  entail  or  similar  indefeasible  title.  The  chief  part  of  the 
enactment  is  most  reasonable,  and  was  much  called  for;  but  we  should 
fear  that  the  exception  may  give  rise  to  some  doubtful  and  difficult 
questions. 

By  the  Court  of  Session  Act  it  is  provided  that  summonses  may 
contain  warrants  of  inhibition,  and  by  the  158th  section  of  this  Act 
power  is  conferred  on  the  Lord  Ordinary,  before  whom  the  summons 
is  enrolled,  to  recall  or  restrict  the  inhibition,  his  judgment  being  sub- 
ject to  review  by  the  Inner  House.  Letters  of  inhibition  not  proceed- 
ing on  depending  actions  will  continue  to  be  recalled  as  at  present  by 
petition  to  the  Inner  House. 

There  is  no  provision  either  in  this  Act  or  in  the  Court  of  Session 
Act  for  shortening  the  prescription  of  inhibitions,  but  it  is  hoped  that 
the  necessity  for  this  will  be  kept  in  view  by  our  legislators. 

Section  159  contains  a  sensible  provision  that  no  summons  of 
adjudication  shall  have  any  effect  in  rendering  land  litigious  except 
from  the  date  of  the  registration  of  a  notice  of  the  summons  in  the 
Eegister  of  Inhibitions  or  Adjudications. 

Section  IGO  has  been  already  mentioned  as  abolishing  the  right  to 
heirship  moveables  from  the  date  of  the  passing  of  the  Act,  a  right 
the  loss  of  which  will  not  be  regretted  by  any  one. 

In  these  Notes  many  points  of  more  or  less  importance  have,  from 
want  of  space,  been  necessarily  omitted ;  and  in  concluding  them  we 
can  only  repeat  what  we  said  at  the  outset,  that  the  Act  has  been 
framed  with  much  care  and  ability,  and  is  calculated  to  be  of  great 
benefit  to  the  legal  profession  and  to  the  public,  from  whom  thanks 
are  due  to  the  Lord  Advocate  for  having  introduced  and  carried 
through  the  measure. 
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We  propose  to  direct  the  attention  of  our  readers  to  some  of  the  lead- 
ing features  of  this  Act,  which  comes  into  operation  on  the  15th 
October,  1868;  and  to  point  out  the  changes  in  the  existing  forms  of 
process  which  have  been  thereby  introduced.  With  this  view  we  shall 
take  up  the  divisio&s  of  the  Act  in  the  order  in  which  they  occur. 
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1.  Judicial  Arrangements, 

The  Act  makes  considerable  changes  on  the  existing  an*angements 
as  to  the  sittings  of  the  Court  The  Conrt  meets  on  the  15th  of  Octo- 
ber instead  of  November  12,  and  rises,  as  before,  on  March  20.  It 
meets  again  on  May  12,  and  rises  on  Jnly  20.  The  Christmas  recess 
of  a  fortnight  is  still  retained  in  the  option  of  the  Conrt,  and  power 
is  given  to  adjourn  for  not  more  than  seven  days  in  February.  The 
Coart  also  adjourns  upon  the  Martinmas  and  Whitsunday  term  days 
(s.  4).  The  Lords  Ordinary's  blank  days  are  abolished  (s.  6).  The 
Inner  House  meets  at  ten  o'clock  (s.  7).  The  quonim  of  judges  in 
the  Teind  Court  is  fixed  at  five  (which  has  been  the  quorum  since 
1838,  as  we  have  repeatedly  pointed  out  in  this  Journal,  althongh 
neither  the  draughtsman  of  the  bill,  nor,  probably,  the  judges  of 
the  Court,  were  aware  of  the  fact),  and  it  is  appointed  to  meet 
every  alternate  Monday  (s.  9).  Registration  appeals  and  hearings 
before  consulted  judges  are  to  betaken  up  on  Mondays  (ss.  10, 11),  and 
in  certain  circumstances  the  divisions  may  meet  on  that  day  to  hear 
short  roll  and  summar  roll  cases.  The  Court  may  also  appoint  four 
Lords  Ordinary  to  be  a  Court  to  dispose  of  cases  coming  for  review 
from  inferior  Courts,  but  not  of  reclaiming  notes  (s.  8). 

Although  the  actual  extension  in  point  of  time  of  the  sittings  of  the 
Conrt  is  only  between  a  fortnight  and  three  weeks,  this  is  not  the 
measure  of  the  improvements  in  the  way  of  expediting  busi- 
ness. By  the  abolition  of  blank  days,  each  Lord  Oniinary  has  one 
day  more  every  week,  which  he  is  required  to  devote  to  proofs  or  Jury 
trials.  The  hearing  of  registration  appeals  on  Monday,  and  the  taking 
of  proofs,  and  the  holding  of  Jury  trials,  on  what  were  formerly  his 
blank  days,  are  clear  additions  to  the  working  time  of  the  Outer 
House.  In  the  Inner  House  again,  the  great  interruption  to  business 
by  the  calling  of  the  Teind  Roll  fortnightly  on  Wednesdays  is  pre- 
vented. Hearings  before  consulted  Judges  are  in  future  to  begin,  at 
least,  only  on  Mondays;  and  although  the  power  to  meet  for  ordinary 
business  on  Monday,  and  to  create  a  Third  Division,  will  be  useful  or 
not,  according  as  the  Judges  are  or  are  not  disposed  to  use  the  means 
put  within  their  power,  yet,  on  the  whole,  the  changes  will,  we  believe, 
operate  so  great  a  saving  of  time,  that  there  seems  no  good  reason  for 
there  ever  being  any  arrears  on  the  Rolls,  either  of  the  Lords  Ordinary 
or  the  Divisions  at  the  close  of  each  session.  If  this  result  can  be 
attained,  the  delay,  which  has  been  one  of  the  greatest  evils  of  Scotch 
procedure,  will  be  removed. 
2.  Summons, 

Certain  changes  have  been  introduced  as  to  signing  summonses 
previous  to  signeting  (s.  13),  but  as  these  only  afiect  the  profession  in 
Edinburgh,  it  is  unnecessary  to  detail  them  at  present.  The  shorten- 
ing of  the  induciaE^  of  summonses  and  other  writs  passing  the  signet  is, 
however,  a  matter  of  more  general  interest.  By  existing  practice  the 
inducise  of  a  summons  against  a  defender  in  Scotland  is  14  days,  and 
against  a  defender  in  Orkney  or  Shetland,  or  fmi^h  of  Scotland,  is  21 
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days ;  these  periods  have  been  changed  to  7  and  14?  days  respectively, 
all  the  islands  in  Scotland  (including  Inchcolm,  Bute,  Cambrae, 
and  perhaps  the  islands  in  Loch  Lomond)  being  put  upon  the  same 
footing  as  Orkney  and  Shetland  (s.  14).  The  other  changes  intro- 
duced by  this  section  are  as  follows : — If  a  summons,  petition,  or  other 
original  writ,  is  lost  or  destroyed,  a  copy  proved  to  the  satisfaction  of 
the  Court  shall  be  held  equivalent  to  the  original  (s.  15).  A  certified 
copy  of  the  original  writ  may  be  used  by  the  messenger  in  serving  the 
writ  (s,  16).  The  expensive  and  unnecessary  concurrence  of  the 
Lord  Advocate  in  summonses  of  reduction,  improbation,  etc.,  is  abo- 
lished (s.  17).  It  is  no  longer  necessary  to  raise  letters  of  inhibition, 
passing  on  a  bill  a  warrant  of  inhibition  inserted  in  the  will  of  the 
summons,  and  registered  with  the  summons  in  the  Qeneral  Begister 
of  Inhibitions,  having  in  all  respects  the  same  effect  as  the  old  form 
(s.  18).  In  a  county  or  district  of  a  county  in  which  there  is  no  re- 
sident messenger-at-arms,  or  in  any  of  the  islands  of  Scotland,  a 
sheriff's  officer  may  competently  serve  a  summons  or  other  writ  with- 
out special  authority  from  the  Court  (s.  19).  In  undefended  actions 
and  pleadings  amendments  may  be  made  with  leave  of  the  Courts  and 
no  party  making  appearance  can  object  to  the  regularity  of  his  cita- 
tion (ss.  20,  21). 

These  changes  tend  to  save  both  time  and  expense.  The  shorten- 
ing of  the  induciae  was  much  called  for,  and  as  a  defender  resident  in 
Scotland  has  seven  days  before  entering  appearance,  and  ten  days 
thereafter  to  prepare  defences,  the  time  allowed  by  the  new  Act  is 
ample.  The  permission  to  use  a  certified  copy  instead  of  the  princi- 
pal, which  is  borrowed  from  Bill  Chamber  practice,  has  the  advantage 
of  preventing  an  original  writ  from  being  lost  or  destroyed,  and  in  this 
latter  contingency,  even  should  it  occur,  it  seems  of  great  advantage 
to  allow  its  tenor  to  be  proved  in  process,  instead  of  restricting  parties 
to  a  separate  action  before  another  court.  Had  the  Lord  Advocate 
considered  the«ummonses  in  which  his  concurrence  was  required,  and 
been  vested  with  the  power  of  granting  or  withholding  his  consent, 
something  might  have  been  said  for  the  old  form,  but  when  it  is  kept 
in  view  that  the  whole  formality  observed  in  obtaining  such  concur- 
rence consisted  in  paying  j^l  4s  fid  at  the  Signet  Office,  we  think  the 
abolition  of  this  wise.  A  good  deal  may  be  said  on  both  sides  as  to  the 
change  introduced  in  the  use  of  inhibition.  Inhibition  is  a  diligence 
of  a  very  serious  nature,  and  may  frequently  be  used  oppressively. 
When  a  case  occurred  where  it  was  really  necessary,  the  pursuer  had 
to  consider  whether  he  should  incur  the  expense  of  letters  in  the 
ordinary  form,  but  now  that  it  is  made  so  cheap  and  easy,  we  fear  it 
will  too  frequently  be  used  for  the  purpose  of  annoyanca  The  per- 
mission to  sheriff  oflScers  to  serve  summonses  in  counties  or  districts 
where  there  are  no  messengers-at-arms  is  a  step  in  the  right 
direction,  but  messengers-at-arms  should  nndoubtedly  be  abolished 
altogether.  We  see  no  reason  why  writs  cannot  be  served  by  the 
agent's  clerk;  but  if.no  more  messengers-at-anns  are  appointed,  and 
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the  oflSce  is  gi^adually  allowed  to  die  out,  the  evil  will  soon  come  to  an 
end. 

3.  Calling  and  Decrees  in  Absence. 

The  new  regulations  as  to  calling  summonses  and  taking  decrees  in 
absence,  give  effect  in  a  great  measure  to  our  suggestions  (pages  79 
and  80)  on  these  heads.  Summonses  may  now  be  called  on  any  sede- 
runt day.  The  calling  list  is  abolished,  publication  in  the  daily  rolls 
of  Court  being  substituted.  The  weekly  printed  roll  is  also  abolished, 
the  ordinary  daily  roll  being  also  substituted.  The  time  for  lodging 
defences  is  restricted  to  ten  days  (s.  22).  Decrees  in  absence  are 
obtained  as  a  matter  of  course  without  the  intervention  of  counsel  or 
agent.  The  defender  may  be  reponed  by  the  Lord  Ordinary  (s.  23); 
and  in  certain  cases  the  effect  of  decrees  in  foro  are  given  to  decrees 
in  absence  in  causes  in  which  personal  service  has  been  made,  or  the 
defender  has  entered  appearance  (s.  24). 

These  changes  in  favour  of  the  pursuer  do  not  affect  the  defender's 
rights,  as,  if  the  summons  is  not  called  in  three  sederunt  days  from 
the  expiry  of  the  induciae,  protestation  may  be  put  up.  It  is  remark- 
able that  while  this  branch  of  the  Act  provides  for  enrolling  a  case 
where  no  appearance  has  been  entered,  and  no  defences  lodged,  or  in 
actions  of  reduction  for  satisfying  production,  no  provision  is  made 
for  the  enrolment  of  causes  in  which  defences  are  lodged.  There  can 
be  no  doubt,  however,  that  these  are  to  be  enrolled  in  the  daily  rolls 
of  Court,  the  weekly  rolls  being  abolished.  This,  as  well  as  the  pro- 
vision for  calling  on  any  day  (instead  of  only  on  Thursdays),  effects  a 
saving  of  time.  The  provisions  as  to  decrees  in  absence  effect  a  great  im- 
provement. As  we  formerly  showed  (page  80),  a  decree  in  absence  could 
not  be  obtained  for  less  than  £2  8s  2d  in  the  most  trifling  case,  as  it 
was  necessary  to  pay  both  counsel  and  agent.  Formerly,  even  when 
decree  was  obtained,  nothing  could  be  done  for  twenty-one  days, 
during  which  the  defender  might  reclaim  and  be  reponed  upon  pay- 
ment of  £2  2s.  By  this  system,  a  defender  desirous  ef  gaining  time 
could,  by  reclaiming,  and  payment  of  £2  2s,  in  a  case  raised  at  the 
beginning  of  the  summer  session,  get  about  six  months  delay.  The 
defender  may  now  be  reponed  by  the  Lord  Ordinary  in  ten  days,  but 
if  he  neglect  to  apply,  and  the  decree  be  extracted,  he  cannot  be 
reponed  by  the  Inner  House  by  reclaiming  note;  and  although  the 
section  does  not  explain  the  remedy  to  be  adopted  in  this  case,  it 
would  appear  that  a  defender's  only  remedy  against  an  extracted  decree 
in  absence  is  by  suspension  or  reduction.  The  provision,  as  to  the 
effect  to  be  given  to  a  decree  in  absence,  where  there  has  been  personal 
service,  seems  to  confirm  what  the  Courts  had  so  far  given  effect  to  by 
decision,  in  one  or  two  cases,  actions  of  reductipn  of  decrees  in  absence, 
where  there  had  been  personal  service,  having  been  dismissed. 

4.  Record,  Motions,  and  Probation, 

Several  very  important  changes  are  introduced  under  this  branch 
of  the  Act.  Revisal  is  only  allowed  on  cause  shown  (s.  25).  The 
record  being  ready  for  closing  with  or  without  revisal,  the  pursuer  i3 
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bound  to  print  it  and  to  give  two  proofs  to  the  opposite  agent,  and 
two  to  the  Lord  Ordinary.  The  case  is  then  put  to  the  roU,  parties 
adjust  the  record,  and  the  Lord  Ordinary  closes  it,  no  prorogations 
being  allowed  (s.  26).  The  record  being  closed,  parties  must  state 
whether  they  do  or  do  not  renounce  probation.  If  they  do,  a  minute 
to  this  effect  is  signed  by  counsel  on  the  interlocutor  sheet,  and  the 
case  goes  to  the  debate  roll;  if  they  do  not,  the  case  goes  to  the  sum- 
mary debate  roll,  proposed  issues  being  lodged,  and  the  Lord  Ordinary 
determines  whether  proof  shall  be  allowed,  and  the  extent  and  mode 
of  taking  it  (1)  If  the  Lord  Ordinary  thinks  no  further  proof  neces- 
sary, he  hears  parties  on  the  law  of  the  case,  and  disposes  of  it  (2) 
If  he  thinks  the  proof  should  be  restricted  to  writ  or  oath,  he  appoints 
the  mode  of  taking  it  (3)  If  he  thinks  a  jury  trial  the  proper  course, 
he  may  adjust  the  issue  or  issues,  or,  of  consent,  he  may  direct  a  jniy 
trial  without  issues  to  take  place;  and  (4)  he  may  direct  a  proof  with- 
out issues  and  without  a  jury  (s.  27).  Eeclaiming  notes  against 
Interlocutors  finding  in  terms  of  the  three  last  sub-divisions  are 
limited  to  six  days,  but  an  application,  without  reclaiming  note,  to 
vary  the  terms  of  an  issue,  is  competent  (s.  28).  The  Lord  Ordinary 
or  the  Court  may  at  any  time  allow  amendment  in  the  record  or  issues. 
Except  in  special  circumstances,  it  is  no  longer  necessary  to  lodge 
answers  to  condescendences  and  claims  in  actions  of  multiplepoinding. 
In  such  actions  parties  may  agree  on  a  joint  case,  and  there  is  a  pro- 
hibition (which  ought  to  have  been  unnecessary,  but  will  be  very  useful) 
against  setting  out  written  documents  at  length  in  the  record  (s.  30). 
The  motion  rolls  are  to  be  called  before  the  clerks  to  the  process, 
instead  of  the  Lord  Ordinary,  and  only  motions  of  great  importance, 
or  such  motions  as  may  be  disputed,  are  to  be  brought  before  his 
lordship  (s.  31).  In  proofs  under  the  Conjugal  Bights,  or  Evidence, 
Acts  there  is  to  be  no  adjournment  for  the 'purpose  of  hearing  counsel, 
except  on  special  cause  shown.  At  the  conclusion  of  the  proof  one 
counsel  on  each  side  is  to  be  heard  (s.  32),  and  all  cases  under  these 
Acts  ready  for  proof  at  the  close  of  either  session  shall  be  tried  at 
sittings  to  be  held  during  the  vacation  (s.  33). 

Not  the  least  important  of  these  alterations  is  the  prohibition  against 
unnecessary  revisaL  At  present  revisal  is  much  too  frequent,  and  a  very 
undue  importance  is  attached  to  statements  and  admissions  on  record 
The  true  purpose  of  a  record  is  to  give  notice  to  the  opposite  party  of 
the  case  to  be  made  against  him,  and  there  is  little  use  for  minute  state- 
ments and  answers.  The  only  true  way  of  clearing  up  facts,  is  by 
proof  or  notes  of  admission,  not  by  statements  or  admissions  on 
record.  The  new  mode  of  closing  records  has  this  advantage,  that  the 
record  being  set  up  in  type,  parties  see  at  a  glance  where  alterations 
or  additions  are  necessaiy.  Of  late,  it  has  been  very  common  in 
important  cases,  to  print  the  record  before  closing,  and  this  is  noir 
imperative  in  all  cases.  We  do  not  approve  so  cordially  of  the  pro- 
visions for  the  procedure  after  the  record  is  closed,  and  as  to  the  adjust- 
ment of  issues.    A  much  simpler  course  would  have  been  to  send 
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every  ease  to  the  debate  roll.     On  parties  being  heard,  the  Lord 
Ordinary  could,  if  the  case  was  ripe  for  judgment,  proceed  to  dispose 
of  it ;  if,  on  the  contrary,  proof  was  required,  the  judge  could  pro- 
nounce an  Interlocutor  containing  the  questions  to  be  proved,  and 
send  these  questions  to  a  jury,  or  dispose  of  them  by  a  proof,  or  a  trial 
without  a  juiy ;  or  if  the  case  required  proof  by  writ  or  oath  only,  he 
could  so  determine.    In  this  way  the  debate  would  not  be  lost,  and 
the  expense  of  adjusting  issues  would  be  avoided.    As  it  is,  in  scarcely 
any  case  will  parties  renounce  probation,  and  difficulties  will  con- 
stantly arise  whether  proposed  issues  should  be  lodged  or  not.     It  is 
moreover  difficult  to  see  the  use  of  lodging  proposed  issues  until  it  is 
ascertained  whether  a  proof  is  to  be  allowed  at  all,  and  if  so,  whether 
it  is  to  be  a  proof  upon  issues.     The  shortening  the  period  of  reclaim- 
ing, and  the  permission  to  the  Lord  Ordinary  or  Court  to  allow  an 
amendment  of  the  record  or  issues,  are  desirable,  but  as  regards  the 
latter  of  these,  it  has  been  adopted  in  practice  for  many  yeara     The 
provisions  as  regards  actions  of  multiplepoinding  are  most  valuable. 
No  one  who  has  not  conducted  an  action  of  this  description,  with  half 
a  dozen  different  claimants,  can  have  the  least  idea  of  the  intolerable 
delay  created  before  all  the  condescendences  and  claims  were  revised, 
and  the  record  adjusted  and  closed.    The  permission  to  the  Clerks  of 
Court  to  dispose  of  unopposed  motions  will  also  save  much  time.    Not 
many  motions  are  seriously  opposed,  and  if  unsuccessful  opposition  is 
to  be  visited  by  a  finding  of  expenses,  there  will  be  still  fewer  in 
future.     The  regulations  as  to  counsel  addressing  the  Lord  Ordinary 
at  the  close  of  proofs,  under  the  Conjugal  Sights  and  Evidence  Acts, 
remove  doubts  which  have  been  felt  by  the  Court  as  to  whether  these 
proofs  should  be  dealt  with  on  the  principle  of  jury  trial,  or  as  proofs  on 
Commission;  and  the  taking  of  .proofs  in  vacation  ought  to  save  time 
during  session. 
5.  Jury  Trial. 

Provisions  are  made  for  exceptions  to  the  ruling  of  the  presiding 
Judge  being  noted  at  the  time,  and  if  considered  necessary,  signed  by 
the  party  excepting,  or  his  counsel,  and  by  the  judge,  and  thereafter 
for  insisting  in  these  exceptions,  either  by  bill  of  exceptions  or  by 
motion  for  a  new  trial  (s.  34).  It  is  declared  unnecessary  in  every 
case  to  print  the  evidence  at  length  in  the  bill  of  exceptions  (s.  35). 
Power  is  given  to  take  a  verdict,  subject  to  the  opinion  of  the  Court, 
on  a  reserved  point  (s.  36).  The  evidence  may  of  consent  be  taken  in 
shorthand  (s.  37).  Special  cases  may  be  substituted  for  special  ver- 
dicts (a  38).  Power  is  given  to  abandon  an  action  any  time  before 
the  judge  has  commenced  his  charge,  or  if  there  is  no  jury  before  the 
judge  has  made  avizandum  with  the  evidence,  if  the  leave  of  the  judge 
is  obtained,  and  the  expenses  paid  within  a  time  to  be  then  fixed  by 
him  (s.  39).  Where  less  than  £o  is  awarded,  the  pursuer,  in  an  action 
of  damages,  is  not  to  recover  expenses  unless  the  presiding  judge  cer- 
tifies that  the  action  was  brought  to  try  a  right  over  and  above  the 
mere  question  of  damages^  or  that  the  injury  libelled  was  malicious,  or 
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that  the  action  was  for  vindication  of  character,  and  fit  to  be  tried  in 
the  Court  of  Session  (s.  40).    Provisions  are  made  for  stamping  docu- 
ments in  the  course  of  a  trial,  which  may  be  insufficiently,  or  alto- 
gether, unstamped  (s.  41).      Exemptions  from  liability  to  serve  as 
jurore,  depending  on  any  Act  passed  subsequently  to  6  Geo.  IV., 
cap.  22,  are  abolished  by  s.  42.    (This  seems  to  repeal  only  2  Vict, 
c  119,  s.  27,  exempting  magistrates  of  Parliamentary  burghs,  which 
are  not  also  royal  burghs,  and  Commissioners  under  Property  Tax 
Act).    The  provisions  for  the  number  of  jurors  in  civil  causes,  the 
mode  of  returning  jurors,  and  the  provisions  as  to  the  trial  of  civil  causes 
at  Circuit,  do  not  diflTer  materially  from  present  practice  (ss.  44-4G). 
Jurors  are  to  be  cited  by  registered  post-letter,  instead  of  citation  by 
an  officer  (s.  47).    Verdicts  may  be  returned  by  a  majority  after  three 
hours'  deliberation  (s.  48).    Ten  shillings  each  per  day  is  fixed  as  the 
remuneration  of  the  jurors  (s.  49),  and  Inferior  Court  practitioners 
may  act  at  trials  on  Circuit  (s.  50). 

By  the  new  Act,  what  formerly  required  a  Bill  of  Exceptions,  and 
the  printing  of  the  whole  of  the  judge's  notes  of  evidence,  may  now  be 
disposed  of  on  a  motion  for  a  new  trial  As  our  readers  are  aware, 
motions  for  new  trials  were  allowed  only  upon  allegations  of  surprise, 
or  that  the  verdict  was  coniraiy  to  evidence.  The  permission  to  have 
the  evidence  taken  down  in  short-hand  will,  if  taken  advantage  of, 
considerably  accelerate  jury  trials,  and  may  often  prevent  simple  cases 
from  extending  into  a  second  day;  but  it  has  its  disadvantages.  The 
judge  has  not  his  attention  so  closely  direcSted  to  the  evidence  as  when 
he  must  write  it  down,  and  the  notes  of  evidence,  instead  of  being 
compressed,  will  extend  to  a  very  great  bulk.  The  permission  to  sub- 
stitute a  special  case  for  a  special  verdict  will  not,  we  think,  be  often 
used.  The  provisions  for  the  abandonment  of  actions  and  the  non- 
awarding  of  expenses  where  less  than  £5  of  damages  are  obtained,  are 
wise  enactments;  the  first  will  tend  to  ensure  careful  preparation  in 
pleadings,  and  the  latter  to  discourage  speculative  litigation.  The  pro- 
visions made  for  receiving  in  evidence  deeds  improperly  stamped  are 
equitable,  but  we  shall  afterwards  advert  to  one  matter  connected  with 
this  enactment  A  great  saving  of  expense  will  result  from  the  new 
mode  of  citing  jurors.  Formerly  it  sometimes  cost  the  pursuer  of  an 
action  £7  or  £S — never  less  than  £5  or  £6 — to  cite  a  jury  by  officers. 
The  Act  does  not  say  who  is  to  pay  the  expense  of  the  registered 
lettera  The  fixed  rate  of  10s  a  day  to  jurors  is  an  improvement.  By 
our  present  practice,  the  Court  could  award  no  more  than  40s  each, 
however  long  the  trial  lasted.  The  permission  given  to  inferior  court 
agents  to  practise  on  circuit  may  perhaps  tend  to  popularise  civil  trials 
on  circuit,  and  so  relieve  the  pressure  upon  Edinburgh  jurors.  There  is 
no  reason  at  all  why  civil  trials  at  circuit  should  not  be  encouraged  by 
the  Court  instead  of  being  discouraged,  as  they  undoubtedly  are  at 
present;  and  as  in  future  any  Judge  may  preside  at  them  whether  he 
happens  to  be  a  Justiciary  Judge  or  not,  a  great  difficulty  ia 
removed. 


COtUT  0^  SESSION  ACT.  58o 

6-  Inner  House  Procedure, 

The  prayer  of  the  reclaiming  note  is  abolished  (s.  51).     Every 
reclaiming  note  has  the  effect  of  submitting  the  whole  prior  interlocu- 
tors of  the  Lord  Ordinary  to  review,  not  only  at  the  reclaimer's 
instance,  but  also  at  the  instance  of  any  other  party  to  the  cause;  and 
a  reclaiming  note  being  once  presented  may  be  insisted  in  by  any 
party  to  the  cause  (s.  52).     A  final  judgment  in  the  Outer  House  is 
defined  to  be  an  interlocutor  pronounced  by  the  Lord  Ordinary, 
which,  either  by  itself,  or  taken  along  with  a  previous  interlocutor, 
or  interlocutors,  disposes  of  the  whole  subject  matter  of  the  cause 
or   of  the  competition,   and  the  mere  failure  to  tax,   modify,   or 
decern  for  expenses  does  not  affect  this  provision.     The  same  rules 
are  also  laid  down  in  judging  of  the  competency  of  appeals  from  the 
Sheriff  Court  (s.  53).     No  reclaiming  note  can  be  presented  against 
interlocutory  judgments  of  the  Lord  Ordinary  unless  by  pei^mission  of 
his  lordship.     Should  this  permission  be  granted,  the  reclaiming  note 
must  be  lodged  within  ten  days  from  the  date  of  the  interlocutor  grant- 
ing the  same,  but  unless  so  directed  by  the  Lord  Ordinary,  the  reclaiming 
note  is  not  to  have  the  effect  of  removing  the  cause  to  the  Inner 
House,  or  of  staying  procedure  in  the  Outer  House,  or  of  excusing 
obedience  to  the  interlocutor  reclaimed  against  (s.  54);  and  when  the 
Inner  House  disposes  of  the  reclaiming  note  the  interlocutor  sheet 
is  to  be  handed  over  to  the  Inner  House  clerk  to  write  the  interlocutor 
on,  and  also  the  process,  if  required  (s.  55).    After  a  reclaiming  note  is 
lodged  against  a  final  judgment  of  a  Lord  Ordinary,  the  case,  except 
in  special  circumstances,  is  to  remain  in  the  Inner  House,  and  is  not 
to  be  remitted  to  the  Lord  Ordinary  (s.  56).    Should  the  Court  recall 
a  Lord  Ordinary's  interlocutor  which  has  been  implemented,  repay- 
ment of  money,  etc.,  made  under  it  may  be  ordered  (57).     The  judge 
who  presided  at  the  trial  of  a  cause  is  to  hear  motion  for  a  new  trial, 
and  give  his  judgment  thereon  alongwith  the  other  judges  of  thedivision 
(s.  58).     In  event  of  an  equal  division  of  the  judges  of  either  division 
of  the  Court  upon  questions  of  fact  or  a  legal  principle  not  of  impor- 
tance, the  cause  is  to  be  re-heard  before  five  judges,  a  majority  of  whom 
shall  decide  (s.  59).    In  cases  of  difficulty  and  importance  where  a 
division  of  opinion  exists,  the  hearing  is  to  take  place  in  presence  of 
seven  judges,  a  majority  of  whom  shall  in  like  manner  determine  the 
cause  (s.  60).     Motions  for  new  trials  are  to  be  refused  if  the  judges 
of  the  division  are  equally  divided,  but  this  rule  does  not  apply  to 
Bills  of  Exceptions  (s.  61).    Proofs  ordered  by  one  of  the  divisions 
must  be  taken  by  one  of  the  judges  of  that  division,  and  not  by  the 
Lord  Ordinary  (s.  62).    A  special  case  on  any  question  of  law  may  be 
presented  to  the  Coiirt  without  raising  any  action,  or  in  the  course  of 
an  action,  if  the  parties  are  agreed  as  to  facts,  and  the  Court  shall 
proceed  to  give  judgment  upon  such  case,  determining  also  the  ques* 
tion  of  expenses  (s^  63). 

The  abolition  of  the  prayer  of  the  reclaiming  note  prevents  a  case 
Irom  being  lost  fix)m  any  mere  technicality,  and  the  same  remark 
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applies  to  the  effect  given  to  a  reclaiming  note  of  submitting  all  inter- 
locutors to  review,  as  the  Act  beai*s,  "to  the  effect  of  enabling  the  court 
to  do  complete  justice."  The  definition  of  what  final  judgments  in 
the  Outer  House  are  is  not  so  clearly  expressed  as  the  other  provisions 
in  the  Act,  and  will,  we  are  afraid,  give  rise  to  litigation.  It  is  clear 
that  an  interlocutor  may  be  considered  a  final  one,  although  there  are 
questions  of  fact  and  law  undisposed  of,  the  expenses  neither  taxed, 
modified,  nor  decerned  for,  and  no  very  definite  instructions  are  given 
to  aid  in  the  determination  of  the  question;  while,  to  make  matters 
even  more  doubtful,  the  Sheriff  Court  cases  are  declared  to  be  governed 
by  the  same  rules,  or  rather  want  of  rulea  The  provision  that  a  new 
trial  shall  not  be  granted  when  the  court  is  equally  divided  is  the 
English  rule,  and  seems  reasonable,  when  we  keep  in  view  that  the 
respondent  has  a  verdict  of  a  jury  in  his  favour,  which  should  not  be 
lightly  disturbed.  All  the  provisions  under  this  branch  of  the  Act 
are  so  plain  except  the  last,  that  it  is  unnecessary  to  do  more  than 
merely  to  notice  them.  The  last  one,  however,  as  to  special  cases,  we 
must  confess,  we  do  not  so  easily  follow.  It  will  be  necessary  to 
define  much  more  minutely  by  Act  of  Sederunt  the  forms  of  process 
to  be  observed  before  an  operative  decree  with  expenses  can  be  got 
against  either  party  to  a  proceeding  of  this  kind;  but  in  any  view  we 
believe  it  is  a  form  of  process  which  will  be  very  rarely  adopted 

7.  Appeals  from  Inferior  Courts. 

The  system  of  bringing  Inferior  Court  judgments  under  re\'iew  of 
the  Court  of  Session  has  been  totally  changed.  Advocation  is  abolished, 
and  appeal  substituted,  the  necessity  for  finding  caution  for  expenses 
being  also  abolished  (ss.  64,  65).  Appeal  is  to  be  merely  by  a  note 
of  a  couple  of  lines  signed  by  the  appellant  or  his  agent  (s.  66).  It 
cannot  be  taken  after  the  lapse  of  six  months.  The  Interlocutor  to  be 
appealed  against  cannot  be  extracted  for  twenty  days,  during  which  the 
party  may  appeal,  but  the  appeal  is  competent  vnthin  six  months^  if 
the  judgment  is  not  extracted  or  implemented.  The  appeal  submits 
to  review  all  Interlocutors  not  only  at  the  appellant's  instance,  hot  at 
the  instance  of  all  parties  to  the  cause.  Counter  appeals  are  unneces- 
sary, and  the  appellant  cannot  withdraw  his  appeal  without  leave  of 
the  Court  (s.  69).  Notice  of  the  appeal  is  to  be  given  by  the  Sheriff- 
Clerk  within  two  days  to  the  respondent  or  his  agent  (s.  70).  Within 
the  same  period  th6  Sheriff-Clerk  transmits  the  process  to  the  Court 
of  Session,  and  within  eight  days  either  party  may  enrol  it  The 
Court  then  orders  the  appellant  to  print  as  much  of  the  case  as  appears 
necessary,  and  if  he  fails,  the  Court  may  either  dismiss  it  or  appoint 
any  other  party  to  the  cause  to  print  (s.  71).  Power  is  given  to  the 
Court  to  order  proof,  additional  proof,  or  amendments  of  the  record, 
or  to  proceed  to  give  judgment  *'  upon  the  merits  of  the  case  according 
to  the  law  truly  applicable  in  the  circumstances,  although  such  law  is 
not  pleaded  on  the  record,"  and  to  allow  amendments  at  any  time 
(s.  72).  Appeals  are  substituted  for  advocations  in  cases  under  6  Geo. 
IV.,  c.  120;  which  formerly  were  advocated  to  the  Court  of  Session  for 
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trial  by  Jury  (s.  73).  Instead  of  advocation  ob  contiiigentiam,  copies 
of  the  Inferior  Court  record,  or  other  proceedings,  are  laid  before  the 
Inner  House  or  Lord  Ordinary,  and  should  there  appear  to  be  contin- 
gency, the  case  is  removed  by  a  simple  order  (ss.  74,  75).  The  statute 
shall  be  held  equally  applicable  to  the  right  to  appeal  (s.  78).  Appeals 
are  also  substituted  for  advocation  in  all  other  Inferior  Court  pro- 
cesses, where,  previous  to  the  passing  of  this  Act,  advocation  was  com- 
petent (s.  76).  Should  it  be  necessary  to  make  up  a  record  in  an 
Inferior  Court  process,  removed  by  appeal  to  the  Court  of  Session, 
this  shall  be  done  under  direction  of  the  Division  to  which  the  case 
belongs  (s.  77).  Bestrictions  upon  the  right  to  advocate  by  any 
Inferior  Court  may  regulate  interim  possession  pending  the  discussion 
of  appeal,  and  this  shall  not  be  interfered  with  until  the  appeal  is 
beard  by  the  Court  (s.  79).  So  far  as  possible,  the  above  provisions  are 
made  applicable  to  advocations  now  depending  in  the  Inner  House 

By  the  changes  thus  introduced,  the  doors  of  the  Court  of  Session 
are  opened  to  litigants  in  cases  the  value  of  which  exceeds  .£^25,  with- 
out beiug  under  the  necessity  of  finding  caution.  Whether  this  is  a 
change  for  the  better,  remains  to  be  seen.  It  cannot  be  denied,  on  the  one 
hand,  that  much  injustice  was  often  submitted  to  by  litigants,  rather  than 
ask  their  friends  to  become  security  for  an  indefinite  amount.  No 
cantion  is  necessary  in  reclaiming  from  the  Lord  Ordinary  to  the  Inner 
Honse,  or  (except  the  appellant's  personal  recognizance)  going  from  the 
Court  to  the  House  of  Lords,  and  therefore  it  does  seem  an  anomaly  to 
require  it  in  going  from  the  Sheriff  Court  to  the  Court  of  Session. 
On  the  other  hand,  it  may  be  said  that  many  litigants  will  adopt  the 
simple  form  of  an  appeal  merely  to  gain  time.  The  form  of  appeal, 
and  the  regulations  as  to  bringing  the  appeal  into  Court,  printing, 
allowing  proof,  or  additional  proof,  making  up  and  completing  records, 
eta,  are  very  simple,  and  are  calculated  to  save  both  time  and 
expense.  When  the  Double  Sheriffship  is  abolished,  the  provisions  in 
this  branch  of  the  Act  will  become  most  valuable,  and  will,  with  other 
necessary  improvements,  largely  increase  the  business  of  the  Court  of 
Session. 

8.  Accountings,  Suspensions,  and  Summary  Petitions, 
In  actions  of  accounting  power  is  given  to  the  Court  to  request  the 
attendance  of  the  accountant,  to  whom  the  case  is  to  be  remitted,  at 
the  debate,  and  to  take  his  assistance  at  advising  and  in  framing  the 
remit  (s.  81).  Power  is  given  to  the  accountant  to  compel  production 
of  documents,  and  the  attendance  of  parties  and  witnesses  (s.  82).  In 
cases  of  default,  the  accountant  must  proceed  ex  patie  to  dispose  of 
the  remit.  He  may  apply  to  the  Court  for  instruction  either  verbally, 
in  presence  of  the  parties,  or  in  writing  (s.  84).  Parties,  with  leave  of 
the  accountant,  may  appeal  against  interim  order  or  proceedings,  or 
move  the  Court  for  special  directions  (s.  85).  The  accountant's  report 
must  state  the  facts  he  has  held  established,  the  results  at  which  he 
has  arrived,  and  the  points  he  considers  necessary  for  the  considera> 
tion  of  the  Court;  and  only  such  states  of  accounts  shall  be  pi*epared 


hS&  COUBf  OF  SESStOK  ACT. 

as  the  accountant  or  the  Court  considers  necessary  for  the  proper 
decision  of  the  cause  (s.  86).  The  Court  or  either  party  may  require 
the  attendance  of  the  accountant  at  the  debate  on  his  report,  and  the 
Court  may  communicate  their  opinion  upon  any  points,  so  that  effect 
may  be  given  to  it  without  a  second  remit;  and  the  same  rules  are  to 
be  observed  in  the  Outer  House  (s.  87). 

In  the  Bill  Chamber,  where  a  respondent  has  done  any  act  wbich 
might  have  been  prohibited  by  interdict,  the  Court  or  Lord  Ordinaiy 
on  the  bills  may  ordain  the  respondent  to  perform  any  act  which  has 
the  effect  of  reinstating  thecomplainerin  his  original  possession  (&  89). 
Passed  notes  do  not  now  require  to  be  called,  but  merely  enrolled  in 
the  motion  roll  of  the  Lord  Ordinary  to  whom  they  are  transmitted 
Questions  of  possession  or  specific  performance  may  be  revised  in  the 
form  of  summary  petitions  (s.  91);  and  power  is  given  to  the  Court 
to  appoint  six  judicial  reporters  on  summary  petitions  (s.  92). 

The  changes  relative  to  accounting  are  of  some  importance.  By 
our  old  practice  no  question  of  fact  requiring  a  proof,  however  simple 
the  question  might  be,  could  be  cleared  up  by  the  accountant.  If 
such  occurred,  it  was  necessary  either  to  give  in  an  interim  report  and 
get  the  matter  disposed  of  by  the  Court,  or  else  to  report  alternatively 
on  all  the  different  views  which  might  arise.  Either  way  was  very 
expensive.  The  provisions  as  to  the  attendance  of  accountants  at 
debates  and  at  consultations  with  the  judges  while  a  case  is  at  avis- 
andum,  practically  makes  them  the  judges  in  the  cause;  but,  perhaps, 
in  a  pure  question  of  figures,  this  is  no  disadvantage.  The  changes 
introduced  as  to  the  Bill-Chamber  practice  are  calculated  to  save  time 
and  expense. 

9.  Miscellaneous  Provisions, 

Summonses  may  be  called,  and  defences  or  other  pleadings  lodged, 
at  any  of  the  box  days,  as  formerly;  but  an  additional  provision  has 
been  introduced  by  which  the  Lord  Ordinary  on  the  bills  shall  sit  in 
Court  on  the  fifth  lawful  day  thereafter  for  the  purpose  of  granting  or 
recalling  decrees  in  absence,  for  hearing  and  disposing  of  motions  in 
reference  to  the  preparation  of  records,  granting  commissions  and 
diligences,  etc.  (s.  93).  Lords  Ordinary  may  sign  interlocutors  in 
vacation,  and  provisions  are  made  for  reviewing  intcltlocutors  so  pro- 
nounced (s.  94).  Actions  of  wakening,  transference,  and  wakening, 
and  transference,  are  practically  abolished  by  provisions  for  lodging 
and  intimating  minutes  in  the  depending  process  (ss.  96-98).  Pro- 
ductions may  be  lodged  after  the  record  is  closed,  even  though  they 
were  under  the  control  of  the  party  producing  them,  subject  to  a 
power  to  attach  conditions  as  to  expenses  (s.  99).  Amendments  are 
made  upon  the  Conjugal  Rights  Act  as  to  service  and  granting  com- 
missions (s.  100).  New  regulations  as  to  the  cognition  of  the  insane 
are  introduced.  Such  cases  are  now  to  be  tried  upon  a  brieve  from 
Chancery,  written  in  the  English  language,  before  a  judge  of  the  C-ourt 
of  Session  and  a  special  jury,  and  in  the  same  manner  as  an  ordinaiy 
civil  trial  by  jury  (s.  101).    Bonds  of  caution  for  judicial  factors  to 
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lunatics  are  to  be  approved  of  by  the  principal  Clerks  of  Session  only 
(a.  102).  Regulations  as  to  the  declinature  of  judges,  the  making  of 
annual  returns  to  Parliament,  salaries  of  officials,  the  making  of  Acts 
of  Sederunt,  and  the  repeal  of  Acts,  are  introduced  (ss.  103-107),  but 
it  is  unnecessary  to  refer  more  particularly  to  them. 

The  new  mode  of  wakening  and  transferring  processes  will  save 
much  needless  expense,  and  will  be  a  great  boon  to  litigants,  as  the 
expense  of  such  actions  could  not  be  recovered  from  the  opposite 
party.  As  regards  wakenings,  provisions  somewhat  similar  to  the 
present  were  introduced,  but  they  did  not  apply  to  the  Act  of  1850,  by 
actions  of  transference,  nor  even  as  regards  wakenings  were  they  as 
distinct  as  those  contained  in  the  present  Act. 

Having  now  as  briefly  as  possible  noticed  the  changes  introduced 
by,  and  provisions  contained  in,  the  new  Act,  we  propose,  in  condu* 
sion,  to  notice  one  or  two  points  not  unattended  with  difficulty. 

1.  By  a  22  it  is  provided  that  if  a  summons  is  not  called  within 
three  days  after  the  expiry  of  the  inducisQ  protestation  may  be  put  ttp. 
If  appearance  is  not  entered  the  case  may  be  enrolled  in  the  daily  roll 
and  decree  taken;  or  if  appearance  is  entered  (except  in  reductions), 
and  no  defences  lodged,  the  same  course  may  be  adopted,  and  in 
redactions  "  the  cause  may  be  enrolled  for  the  purpose  of  obtaining  an 
order  for  satisfying  the  production,  and  thereafter  the  cause  may  be 
enrolled  by  either  party  for  farther  procedure."  Two  remarks  occur 
upon  this  section.  1.  It  is  not  said  how  a  case  is  to  be  disposed  of 
when  defences  are  timeously  lodged;  and  2.  Nothing  is  said  as  to 
protestation  for  not  enrolling.  We  are  rather  of  opinion  that  it  is  the 
intention  of  the  legislature  to  abolish  altogether  protestation  for  not 
enrolling,  and  to  put  it  in  the  power  of  either  party  to  enrol  the  case 
in  the  daily  roll  It  would  be  well  to  clear  this  up  by  Act  of 
Sederunt 

2.  By  8.  27  it  is  provided  that  if  parties  do  not  renounce  probation 
they  shall  respectivelylodgethe  issue  or  issues,  if  any,  which  they  propose 
for  the  trial  of  the  cause;  parties  are  then  to  be  heard,  and  the  Lord 
Ordinary  decides  the  mode  of  proof.  If  a  case  appear  to  the  parties 
to  be  one  in  which  the  proof  ought  to  be  scripto  vel  juramento,  or 
that  it  ought  to  be  on  commission,  must  they  lodge  issues  which  may 
be  totally  useless  ?  Or  should  it  afterwards  appear  at  the  debate  that 
issues  are  required,  and  parties,  to  save  expense,  have  not  lodged  them, 
are  they  foreclosed?  No  provision  as  to  this  is  made  in  the  Act 
Again,  has  the  Lord  Ordinary,  subject  of  course  to  review,  power  to 
adjust  issues?  All  these  matters  should  also  be  cleared  up  by  Act  of 
Sederunt 

3.  A  discrepancy  appears  to  exist  between  s.  28  and  52.  The  former 
declares  that  certain  interlocutors,  unless  reclaimed  against  in  the 
manner  provided,  '^  shall  be  final,"  while  the  latter  declares  that  the 
Inner  House  may  review  the  whole  prior  interlocutors  of  the  Lord 
Ordinary  of  whatever  date,  not  only  at  the  instance  of  the  party  re- 
claiming, but  also  at  the  instance  of  any  other  party  to  the  cause. 
Both  of  these  provisions  cannot  be  right 


590  COUBT  OF  SESSION  ACT. 

4.  By  3.  41  it  ifl  provided  that  docaments  unstamped,  or  insaflS- 
cieutly  stamped,  may  be  received  in  evidence  upon  consigning  the 
stamp  duty  fixed  by  the  Lord  Ordinary  with  the  penalty,  and  an  addi- 
tional penalty  of  j^l;  ''and  the  deliverance  of  the  judge  that  the  stamp 
upon  any  document  is  sufficient,  or  that  the  document  does  not  require 
a  stamp,  shall  not  be  subject  to  review;"  and  by  a  42  it  is  provided 
that  the  clerk  to  the  process  shall  immediately  transmit  the  stamp 
duty  penalty  and  additional  penalty  to  the  Commissioners  of  Inland 
Bevenue,  who  shall  impress  a  denoting  stamp  on  the  instrument  As 
already  mentioned,  if  the  judge  decides  that  the  deed  is  sufficiently 
stamped,  or  that  it  does  not  require  a  stamp,  the  judgment  is  final ; 
but  suppose  his  lordship  should  take  an  erroneous  view  either  by 
deciding  that  the  deed  required  a  stamp,  or  as  to  the  amount  of  it, 
then  must  the  party  either  pay  the  sum  and  penalty  without  the 
chance  of  recovering  it,  or  peril  his  case  upon  an  exception?  This 
appears  to  be  the  result  A  much  fairer  way  of  disposing  of  the  mat- 
ter would  have  been  a  provision  that  the  party  founding  uponthe 
deed  should  consign  a  sum  to  be  fixed  by  the  judge  to  remain  inthe 
clerk's  hands  until  it  was  ascertained  whether  his  lordship's  view  as 
to  the  stamp  required  was  correct. 

5.  By  section  54  no  reclaiming  note  can  be  presented  against  an 
interlocutory  judgment  of  the  Lord  Ordinary  without  leave  from  his 
lordship.  Does  this  apply  to  interlocutors  disposing  of  preliminary 
defences  ?  and  if  so,  is  his  lordship,  upon  granting  leave  to  reclaim  to 
a  defender,  whose  preliminary  defence  he  has  repelled,  to  find  hioi 
liable  in  expenses  as  at  present?  Suppose  a  preliminary  plea  of  want 
of  jurisdiction,  and  the  Lord  Ordinary  sustains  the  jurisdiction,  and 
refuses  leave  to  reclaim,  must  parties  go  on  pleading?  This  appears 
to  be  the  result  We  cannot  help  thinking  the  present  mode  of  deal- 
ing with  preliminary  defences  preferable. 

6.  Section  66  provides  for  appeals  from  the  Sheriff  Court,  and  it 
gives  the  form  of  appeal,  which  must  be  written  either  on  the  Inter- 
locutor sheet,  or  as  a  separate  note  of  appeal  by  the  appellant  or  his 
(zgent ;  but  it  does  not  say  whether  this  appeal  is  to  be  signed  by  the 
agent  in  the  Inferior  or  Supreme  Court  The  note  of  appeal  comes  in 
place  of  the  note  of  advocation,  and  the  latter  could  only  be  signed  by 
the  Supreme  Court  agent  Again,  the  clause  allowing  Sheriff  Court 
agents  to  practice  in  appeals  has  been  withdrawn.  It  would  therefore 
appear  that  the  Court  cannot  recognise  an  appeal  unless  signed  by  an 
agent  qualified  to  practice  before  it  The  clauses  referred  to  are 
almost  verbatim  copied  from  the  Debts  Becovery  Act,  in  which 
Sheriff  Court  procurators  undoubtedly  have  the  power  to  sign  appeals; 
but  it  is  worthy  of  remark  that  while  in  that  Act  they  are  styled 
''procurators,''  in  this  Act  the  word  ''agent"  is  used,  apparently 
showing  that  a  different  class  of  practitioners  is  meant 

Doubtless  other  difficulties  will  appear  in  practice ;  but,  taken  as  a 
whole,  the  measure  is  clearly  expressed,  and  will  probably  produce 
fewer  controversies  than  most  Acts  introducing  changes  so  extensive. 
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An  Analysis  of  the  Scotch  Reform  Act  1868,  31  dk  32  Vict,  c.  4^, 
in  the  Form  of  Practical  Notes  on  the  Statute,  to  which  are 
appended  the  Universities*  Election  Act,  and  the  Burgh  <&  County 
Voters*  Acts,  with  a  full  Index,  By  James  Baden  ach  Nicolson, 
Advocate.    Edinburgh :  Bell  &  Bradfute,  Bank  Street. 

ALiTHOXJOH  we  regret  that  Mr  Nicolson,  whose  nndonbted  talents  fit 
him  for  higher  work,  should  get  the  habit  and  reputation  of  publishing 
law  pamphlets,  consisting  of  many  pages  of  statutes  and  a  few 
paragraphs  of  original  matter,  we  doubt  not  that  many  practitioners 
will  find  this  a  convenient,  though  expensive  edition  of  the  Acts. 
Those  who  have  his  Election  Law,  published  in  1865,  and  who  buy 
this  tract,  will  possess  two  copies  of  the  Burgh  Voters'  and  County 
Voters'  Acts,  edited  by  Mr  Nicolson,  the  latest  of  the  two  differing 
only  in  having  the  dates  as  altered  by  the  new  Beform  Act  It  is  fair  ' 
to  say  that  some  of  Mr  Nicolson's  views  on  the  one  or  two  questions 
in  the  Beform  Act  about  which  amateur  lawyers  and  politicians  of  a 
certain  class  are  making  such  a  fuss,  are  worthy  of  attention,  and  will 
probably  be  found  not  very  far  from  the  truth. 


HandyhooJc  of  the  Law  relative  to  Masters,  Workmen,  Servants,  and 
Apprentices,  in  all  Trades  and  Occupations;  with  Notes  of 
Decided  Cases  in  England,  Scotland,  and  Ireland,  and  an 
Appendioc  of  Acts  of  Parliament,  containing,  among  others,  the 
"  Arbitration  Act "  of  1824*  ctnd  "  Councils  of  Conciliation  "  Act, 
and  "Master  and  Servant"  Act  of  1867.  Together  with  Forms 
of  Proceedings  and  Procedure  to  enable  Masters  and  Workmen 
to  establish  Courts  of  Conciliation  and  Arbitration,  and  to  carry 
on  the  same.  By  Alexander  MacDonald,  Solicitor,  Glasgow; 
Member  of  the  Faculty  of  Procurators,  Greenock.  William 
Mackenzie,  London,  Edinburgh,  Glasgow,  and  Dublin.     1868. 

To  begin  with  the  outside  of  the  book,  it  is  the  most  gorgeously 
apparelled  of  law  books,  decked  with  gilt  letters  and  gilding,  and 
bearing  an  impress,  in  the  same  style,  of  a  cornucopia  and  the  scales 
of  justice,  typifying  the  results  to  be  expected  from  Courts  of  Con- 
ciliation and  Arbitration.  The  literary  performance  of  the  work  does 
not  entirely  belie  the  promise  of  the  exterior.  The  reader  finds 
amusement  as  well  as  instruction,  and  stands  aghast  to  find  in  a  law 
book  quotations  from  Juvenal,  Lord  John  Manners,  Pope,  Boswell, 
Cockbum's  Memorials,  and  Dickens's  "  No  Thoroughfare."  In  the 
earlier  part  of  the  volume,  Mr  MacDonald  thinks  it  proper  to  give, 
in  his  notes,  a  biographical  or  anecdotical  notice  of  every  lawyer 
whom  he  has  occasion  to  name.  He  is  particularly  effusive  in  regard 
to  Lord  Hermand,  of  whom  he  tells  a  story  of  fair  enough  quality, 
"  which  used  to  be  related  by  the  late  Mr  Alexander  Morrison  of 
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BaUinakill,  Dean  of  the  Faculty  of  Procurators  in  Glasgow,  in  whose 
office  the  author  was  introduced  into  the  ramifications  of  Glasgow 
practice,  and  whom  he  will  ever  remember  as  a  most  able  and  kindly 
instructor,  and  genial  man,  as  well  as  a  steadfast  friend  in  after  life." 
Here  we  pause  to  observe  parenthetically,  after  the  fashion  of  our 
author,  who  often  falls  into  a  gossipping  humour,  that  he  has  a. 
eulogistic,  in  some  cases  an  adulatoiy  word  for  almost  every  livin; 
person  he  names,  from  Lord  Ormidale  and  Sheriff  Barclay  down  to 
Mr  Robert  Malcolm  Kerr,  editor  of  **  Blackstonc,"  etc,  and  that  a 
good  many  of  his  pages  are  occupied  with  mere  after  dinner  talk  and 
anecdotical  quotation,  amusing  enough,  but  rather  out  of  placa  The 
story  we  refer  to  may  be  quoted,  because,  though  not  new  to  us.  it 
has  not  been  quite  so  often  told  in  print  as  the  others  with  which 
Mr  MacDonald  favours  us: — 

"  In  deacnhing  the  first  Lord  Meadowbank,  Lord  Cockbam  mentions  an  inddent 
which  occurred  on  an  occasion  when  Mr  Thomas  Walker  Batrd  was  pleading  before 
him.  He  says — *  Mr  Thomas  Walker  Baird  wiis,  in  a  dull,  technical  way,  stating  s 
case  to  his  lordship,  who  was  sitting  single.  This  did  not  please  the  judge,  who 
thought  that  his  dignity  required  a  grander  tone;  so  he  dismayed  poor  Baird,  than 
whom  no  man  could  have  a  less  turn  for  burning  in  the  forum,  by  throwing  himeelf 
back  in  his  chair,  and  saying,  *^  Declaim,  sir !  why  don*t  you  declaim !  Speak  to  roe  as 
if  1  were  a  popular  assembly  I**  It  is  to  this  Mr  Baird  and  Hermand  that  Mr  Morri- 
son's story  relates.  Mr  Baird  was,  in  those  days,  in  considerable  practice  as  a  coDvey* 
ancing  counsel,  and  much  consulted  in  questions  where  an  intimate  knowledge  of 
feudal  law  was  required — a  position  which,  in  later  years,  was  taken  up  by  Mr  John 
Marshall,  now  Lord  Curriehill.  Mr  Baird  happened  to  be  pleading  one  €iay  befon 
Hermand,  whom  he  seemed  to  have  pleased  as  little  as  Meadowbank,  for,  at  last,  tb« 
laborious  pleader  saw  his  lordship  in  the  act  of  bundling  up  his  impers,  ana  evidently 
not  listening  to  what  he  was  saying.  "  But,  ma  lord,"  said  Mr  Baird  in  constemaiiDn, 
''I'm  no  exousted  yet" — meaning,  of  course,  that  he  hod  not  exhausted  the  case,  to 
which  Hermand,  in  a  deep  growl,  replied,  **  But  /  am,**  and  so  dosed  the  debate.*** 

Mr  MacDonald  speaks  with  much  gusto  of  Hermand.  He  recounts 
the  well-known  allusion  by  Lord  Eldon  to  the  days  when  HermanJ 
was  at  the  Bar  with  him,  and  had  not  the  admiration  for  the  Court 
of  Session  which  he  seemed  to  have  acquired  since,  and  Hermand's 
exclamation  on  hearing  of  the  Chancellor's  recognition: — "And  if  he 
knew  the  truth,  sir — though  this  is  a  secret — he  would  find  that  I 
had  not  got  it  yet."  This  is  our  author's  commentary  on  the 
story: — 

"  The  keeping  of  secrets  of  this  kind  has  done  no  good  to  a  Court  of  which  erc-ry 
Scotsman,  and  particularly  every  Scottish  lawyer,  feels  justly  proud,  notwithstaodin< 
its  admitted  defects.  Its  annals  are  associated  with  the  names  of  men  eqnsl  io 
capacity  to  the  judges  of  any  tribunal;  but  it  was  high  time  that  the  secret  of  Hennaitd 
should  no  longer  be  retained  ))y  its  senators.  It  kept  well,  too  well,  indeed,  for  the 
reputation  of  the  Court.  '  The  man  and  the  hour,*  however,  have  at  length  come.  A 
judge  has  appeared  who  has  refused  to  have  his  eyes  bandaged,  or  to  bide  the  rotten- 
ness that  was  fast  sapping  the  foundations  of  the  old  coUege  of  justice.  Tlie  reforms* 
tion  has  begun;  whero  it  will  end  no  man  can  toU.  Posterity  wiU,  however,  recognise 
Lord  Ormidale  as  its  Luther.'* 

This  is  fine.  We  wish  that  Mr  MacDonald  had  carried  the 
parallel,  or  contrast,  a  little  farther,  and  had  pictured  to  us  the  feel- 
ings of  Hermand,  Meadowbank^  and  others  of  that  ago  and  kidney, 
if  they  were  now  to  revisit  earth,  and  witness  the  changes  that  have 
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come,  and  are  now  coming,  upon  the  Court  of  Session.  But  we  hare 
fallen  into  Mr  MacDonald's  gossiping  style,  and  are  forgetting  to  tell 
our  readers  that  he  has  a  better  manner,  and  many  far  better  chapters, 
than  that  sketchy  one,  like  an  article  in  a  third-rate  newspaper,  in 
which  he  treats  of  industrial  legislation  prior  to  1824.  The  chapters 
which  really  deal  with  the  existing  law  are  clear  and  practical ;  the 
passages  which  touch  on  legislation  and  politics  are  fresh,  liberal,  and 
suggestive;  and  those  which  treat  of  the  laws  of  foreign  countries 
contain  much  valuable  information  which  can  nowhere  else  be  got  in 
so  convenient  and  popular  a  shape.  The  Acts  of  Parliament  relating 
to  the  subject  of  the  work  are  added  in  an  appendix,  and  the  whole 
is  completed  by  a  good  index.  We  intended  also  to  quotp  a  just  and 
scathing  exposure  of  the  evils  of  Justice  of  Peace  Courts  in  Scotland, 
but  our  space  allows  us  only  to  give  Mr  MacDonald's  summing  up : — 


«( 


It  need  be  no  matter  of  sarprise  that  it  should  be  said  that  the  Jaatice  of  Peace 
Coart  for  the  recovery  of  debts  is  pre-emioentlj  a  Court  favoured  by  plaintiffii. 

"  let.  Because  they  are  supposed  to  have  its  sympathy; 

"  2d.  Because  the  defendant  cannot  have  an  advocate  to  plead  for  him,  practitionera 
of  the  law  being  excluded; 

'*  3d.  Because  the  defendant  cannot  open  his  mouth  to  state  a  defence  without  first 
tendering  sixpence  to  the  derk; 

**  4th.  Because  he  cannot  tender  himself  as  a  witness  without  payment  of  a  shiUing; 

**  5th.  Because  he  must  pay  fourpence  for  the  oath  of  each  witness  he  brings  for- 
ward; and, 

"6th.  Worst  of  aU,  because,  should  judgment  pass  against  him  in  absence,  he 
cannot  have  his  case  re-heard,  however  unjust  the  decree  may  bo,  unless  he  first  con- 
sign in  the  hands  of  the  clerk  the  fall  amount  of  the  sum  for  which  judgment  has  been 
given,  and  pay  besides  one  shilling  and  sixpence  as  consignation  fees.** 


Lectures  on  Legal  Antiquities. — It  may  be  mentioned,  as  a  piece  of  news, 
that  the  Professor  of  Constitutional  Law  and  Constitutional  History  in 
the  University  of  Edinburgh  proposes  to  give  ten  lectures  next  winter 
session  in  a  room  adjoining  the  Parliament  House.  The  lectures  will  not 
be  given  unless  the  names  of  twenty-five  gentlemen  proposing  to  attend  the 
lectures  are  given  in  to  the  keeper  of  the  Advocates'  Library  by  Ist  Oct. 
The  Syllabus  has  been  issued,  and  embraces  many  important  subjects  on 
which  little  information  can  be  had  in  ordinary  books.  Might  we  suggest 
that  there  is  room  for  "extra  mural'*  lectures  on  law  as  well  as  medicine  in 
our  metropolitan  school  of  lawl  We  regretted,  when  a  laudable  attempt  to 
begin  such  a  course  under  the  sanction  of  the  University,  was  recently 
frustrated;  and  we  may  be  allowed  to  express  a  hope  that  the  very  com- 
petent gentlemen  to  whom  the  idea  occurred  may  be  induced  still  to  carry 
it  out  in  the  approaching  winter.  Such  a  course,  as  it  naturally  deals  with 
special  subjects,  implies  no  censure  of  th9  ordinary  professional  teaching  of 
law.  The  law  chairs  are  intended  for  the  teaching  of  the  whole  law,  and  can- 
not always  descend  to  the  detailed  treatment  of  particular  branches  in  which 
an  extra  mural  lecturer  may  properly  indulge.  Fit  subjects  for  such 
lectures  might  be  found  in  Commercial  Law,  or  the  Conflict  of  Laws;  and 
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none  perhaps  could  be  more  usefnl  or  attractive  tban  a  coarse  on  the  Law  of 
England,  for  the  teaching  of  which  indeed  a  special  chair  onght  to  be 
founded  in  the  metropolitan  university. 

Tlie  Court  of  Session. — Under  the  recent  Act  of  Parliament,  30  and  31 
Vict.,  c.  100,  the  winter  session  of  the  Court  of  Session  begins  on  Thursday, 
October  15.  The  following  figures  present  a  comparative  view  of  the  state 
of  business  at  the  beginning  of  its  last  two  and  the  coming  sessions. 


OUTSB 

HOUBI. 

Oct.,  1867. 
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10 

7 
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10 
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12 

10 

7 
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18 

29 

28 

Lord  Mure, 

7 

1 

4 

73 

76 

51 

TNVSB 
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75 

64 

83 

Summar  rolU 

•          • 

4 

10 

4 

Long  roll  of  eases  not 

ready 
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41 

•     86 

85 

- 
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Second  Division-^ 

Short  roll,    . 

• 

72 

60 

59 
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3 

8 

8 
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•        * 

44 

65 

44 

- 

119 

123 

Ill 

289  233  233 

The  Lord  Ordinaries  are,  it  thus  appears,  abreast  of  their  work,  but  there 
is  no  perceptible  diminution  of  the  arrears  of  the  Inner  House.  While  the 
judgment  of  the  Lord  Ordinary  may  with  ordinary  diligence  be  obtained 
in  less  than  two  months,  a  reclaiming  note,  will  not,  except  in  a  sumiu&xy 
case,  be  heard  in  less  than  nine  or  ten  months  after  it  has  been  presented. 
Some  remedy  for  this  crying  evil  has  been  provided  by  the  extension  of  the 
session  and  other  provisions  of  the  new  Act,  and  it  may  perhaps  be  found 
that  a  case  may  now  be  conducted  through  the  Court  of  Session  with  as 
much  rapidity  and  cheapness  as  an  ordinary  Sheriff  Coi^rt  process. 

A  Run  of  Legal  Patronage, — Although  the  remarkable  good  fortmie  of 
Conservative  lawyers  during  the  past  two  years  has  been  fr^uently  made  a 
subject  for  comment,  at  no  time  has  either  a  complete  list  of  the  appointments 
or  an  estimate  of  the  value  of  the  patronage  been  given.  Now  that  three  nev 
judges  have  been  added  to  the  already  lon^  list,  there  may  be  some  interest  in 
knowing  how  the  composition  of  the  Judicial  Bench  has  been  changed  since  the 
present  Government  came  into  power.  Including  two  new  Ix>rd  Chancellors  in 
England,  and  two  in  Ireland,  twenty-seven  Equity  and  Common  Law  Judges 
have  been  created.  The  following  are  the  appointments,  distinguishing  the  three 
kingdoms: — ^England. — SirW.  £>vill,  Chief  Justice  of  Common  Pleas;  Sir  W. 
B.  Brett,  Puisne  Judge  of  Common  Pleas;  Lord  Cairns,  Lord  Justice  of  Appeal, 
now  Lord  Chancellor;  Lord  Chelmsford,  Lord  Chancellor;  Mr  Cleasby,  &rott 
of  the  Exchequer;  Sir  6.  M.  Gi£Fard,  Vice-Chancellor;  Sir  J.  Hannen,  Puisne 
Judge  in  Queen*8  Bench;  Sergeant  Hayes,  Puisne  Judge  in  Queen's  Bench;  Sir 
F.  Kelly,  Chief  Baron  of  the  Exchequer;  Sir  B.  Malins,  Vice-chancellor;  Sir 
R.  Phillimore,  Judge  of  the  Admiralty  Court;  Sir  J.  Bolt,  Lord  Justice  of 
Appeal;  Sir  C.  Selwyn,  Lord  Justice  of  Appeal;  Sir  W.  P.  Wood,  Lord  Justice 
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of  Appeal.    Ireland.— Mr  F.  Blackburn,  Lord  Chancellor;  Mr  A.  Brewster, 
Lord  Justice  of  Appeal,  now  Lord  Chancellor;  Mr  H.  E.  Chatterton,  Vice- 
Chaneellor;  Mr  J.  Christian,  Lord  Justice  of  Appeal;  Mr  J.  George,  Puisne 
Judge  in  Queen's  Bench;  Mr  Lynch,  Judge  of  Landed  Estates  Court;  Mr  S. 
B.  Miller,  Judge  of  Bankruptcy  Court;  Mr  M.  Morris,  Puisne  Judge  of  Common 
Pleas;  Sir  J.  Kapier,  Lord  Justice  of  Appeal;  Mr  J.  Walsh,  Master  of  the 
Rolls;  Mr  J.  AVhiteside,  Chief  Justice  of  Queen*s  Bench.    Scotland. — Mr  J. 
IdctHs,  Lord  Justice- General;  Mr  G.  Patton,  Lord  Justice  Clerk.    It  will  be 
Been  that  the  office  in  which  the  changes  have  been  most  numerous  is  that  of 
JjOTd  Justice  of  Appeal.    In  England  Lord  Cairns  left  it  for  the  woolsack,  and 
Sir  John  Rolt,  after  holding  the  appointment  only  six  months,  was  compelled  to 
resign  through  ill- health.    The  nomination  of  Sir  Joseph  Napier  to  the  Court 
of  Appeal  in  Ireland  was  objected  to  so  strongly,  on  account  of  his  suffering  from 
deafness,  that  he  sent  in  his  resignation  before  he  had,  entered  on  the  duties  of  his 
post.     His  successor,  Mr  Brewster,  held  the  office  eight  months,  when  he  was 
promoted  to  the  Chancellorship.    It  may  be  added  that  thirteen  of  the  new 
Judges  were  returned  as  members  of  the  present  Parliament,  and  that  the  offices 
of  Attorney  and  Solicitor- General  in  England  and  Ireland  and  of  Lord  Advocate 
and  Solicitor-General  in  Scotland  have  been  filled  and  refilled  nineteen  times. 
The  vacant  Solicitor- Generalship  in  England  will  now  render  a  twentieth 
nomination  necessary.    The  value  of  the  judicial  offices  which  have  been  filled 
during  the  past  two  years  varies  from  £2,000  to  £10,000  each,  and  represents  a 
sum  of  £115,000  a  year. — Daily  Ne^cs. 

AppaitUments. — Mr  Joseph  Stone  WilUams,  Barrister  (1850),  who  has 
practised  for  some  time  in  St  Helena,  has  been  appointed  Chief  Justice  of 
St  Helena,  in  place  of  Mr  W.  R.  Phelps  (son  of  the  eminent  actor),  deceased. 

The  three  new  English  Judges  authorised  by  the  Election  Petitioners*  Act 
are  the  Solicitor-Oeneral,  Sir  W.  R  Brbtt,  M.P.  for  Helstone,  called  to  the 
bar  by  the  Inner  Temple,  1846,  Q.C.  1861,  SoL-Gen.  1868;  Mr  Sergeant 
Hates,  called  to  the  bar  at  the  Middle  Temple,  1830,  Sergeant  1856,  leader 
of  the  Midland  Circuit,  and  reputed  the  wittiest  man  at  the  bar;  and  Mr 
Cleasby,  called  at  the  Middle  Temple,  1831,  Q.C.  1861,  of  the  Northern 
Circuit,  and  last  year  unsuccessful  candidate  for  Cambridge  University. 
The  two  former  become  puisne  judges  of  the  Common  Pleas,  and  Mr 
Cleasby  a  Baron  of  the  Court  of  Exchequer. 

Mr  Baggallay,  Q.C,  M.P.  for  Hereford,  has  been  appointed  Solicitor- 
General  for  England. 

We  understand  that  A.  Forbes  Gobdon,  Esq.,  W.S.,  Collector  of  the  Fee 
Fund  of  the  Court  of  Session,  an  office  which  has  been  or  is  to  be  abolished 
under  the  Courts  of  Law  Fees  (Scotland)  Act  1868,  (31  and  32  Vict,  c. 
55),  has  been  appointed  keeper  of  the  Minute  Book  of  the  Court  of  Session, 
vacant  by  the  death  of  Mr  J.  A.  Macrae,  who  had  held  the  appointment 
only  a  few  months.  As  Mr  Forbes  Gordon  was  entitled  to  compensation 
under  s.  7  of  the  Act  cited,  which  abates  during  his  tenure  of  another  office 
under  the  Crown,  this  appointment  is  a  saving  of  public  money. 

Obituary. — John  Mackenzie,  Jun.,  Esq.,  W.S.,  died  at  Edinburgh, 
Aug.  22. 

Wh.  F.  Eenmose,  Esq.,  Advocate  (1857),  died  at  Edinburgh,  Aug.  17. 

Alexandeb  Smith,  Esq.,  W.S.  (1C16),  of  18  York  Place,  Edinbuigh, 
died  at  Portobello,  Aug.  3,  in  the  85th  year  of  his  age. 

Wm.  Goldie,  Esq.,  W.S.  (1835),  died  at  Edinburgh,  Aug.  7. 

WiLiiAH  Mann  Thomson,  Esq.,  Advocate  (1856),  died  by  sunstroke  at 
Lnceme,  Aug.  9.     The  announcement  of  his  deaUi  was  received  with 
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surprise  and  deep  regret  by  his  professional  friends  in  this  conntrj,  whom 
he  had  left  little  more  that  a  week  before,  after  the  close  of  a  session  of 
active  employment  and  having  taken  part  in  the  jury  trials,  with  tbe 
intention  of  spending  a  few  weeks  on  the  Continent.     A  friend  wrote  in 
the  Scotsman: — "  The  sudden  stroke  which  has  cut  him  down  has  carried  a 
pang  of  bitter  pain  to  those  friends  who  saw  him  but  the  other  day  setting 
out  on  his  journey  with  that  keen  anticipation  of  enjoyment  which  men 
engaged  in  an  arduous  profession  have  in  the  prospect  of  relaxation  and 
change  of  scene.     Mr  Thomson,  who  was  the  son  of  Mr  Robert  Thomson, 
writer  in  Qlasgow,  a  gentleman  well-known  in  the  profession,  had  only 
reached  his  thirty-seventh  year,  and  was  in  full   health.     He  had  been 
trained  in  early  life  for  mercantile  pursuits,  but  his  natural  inclinations  led 
him  to  prefer  the  legal  profession;  and  though  he  was  some  years  later  in 
life  than  is  usual  in  applying  himself  to  the  study  of  the  law  and  to  the 
acquisition  of  those  accomplishments  which  make  a  successful  barrister,  his 
natural  ability  enabled  him  rapidly  to  fit  himself  for  the  duties  on  which 
he  entered.     He  achieved  success  in  his  profession,  and  gave  promise 
of  rising  to  its  highest  honours.     Mr  Thomson  was  peculiarly  distingmshed 
by  a  6ound  judgment  and  a  natural  appreciation  of  those  arguments 
which  could  be  most  usefully  urged.     His  powers  of  clear  statement 
have  repeatedly    formed  the   subject    of   observation    and    compliment 
by  the  bench,  and  his  written  pleadings  were  remarkable  for  the  care 
and  accuracy  of  thought  which  they  displayed.     In  social  intercourse,  he 
was  much  esteemed  for  his  gentleness  and  kindly  demeanour;  and  his  losa 
will  be  deeply  mourned  by  many  friends.     By  his  death,  Edinbuigh  has 
lost  a  citizen  of  usefulness  and  promise,  and  the  bar  has  been  deprived  of 
one  whose  loss  will  occasion  deep  regret  on  the  part,  not  only  of  his  brethren 
with  whom  he  was  brought  into  daily  contact,  but  also  of  the  Judges,  who 
had  many  opportunities  of  seeing  how  conscientiously  and  skilfully  his 
duties  to  his  clients  were  fulfilled."     It  should  be  added  that  Mr  Thomson 
was  specially  known  as  an  able  and  skilful  Poor  Law  Counsel.     He  had 
long  been  connected  with  our  contemporary,  the  Poor  Law  Magazine;  and 
he  contemplated,  and  had,  wo  believe,  made  some  preparations  for  writing  a 
practical  treatise  on  the  Scotch  Poor  Law. 


THE  ENTAIL  AMENDMENT  ACT. 

(To  the  Editor  of  the  Journal  of  Jurisprudence.) 

Sir, — With  reference  to  J.  H.'s  inquiry  in  the  August  number  of  the  Journal,  I 
beg  to  say  that  tbe  new  statute  does  not  redress  the  grievance  I  referred  to;  and, 
indeed,  even  as  regards  charging  the  estate  with  improvements,  the  heir  in 
possession  may,  by  express  terms,  be  excluded  from  that  privilege.  I  think  it 
inevitable  that  the  law  of  entail  must  either  be  consolidated  and  improved  or 
abolished  altogether.  I  do  not  know  that  the  law  of  liferent  and  fee  woold 
answer  so  well  as  a  substitute,  and  it  may  be  expedient  to  retain  the  present  I^w 
of  Entail  in  the  main.  See  a  defence  of  the  Law  of  Entail  in  the  Journal  of  1861, 
page  1.  Entails  are  chiefly  objectionable  that  they  fetter  the  commerce  of,  and 
impoverish  laud.  The  alteration  suggested  by  me  would,  in  some  measure,  obviate 
these  objections,  and  I  do  not  think  it  would,  if  adopted,  unjustly  int^ere  with 
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the  rights  of  proprietorship.  The  principle  of  disentail  with  consents  has  already 
been  so  far  recognised,  that  an  entailer  can  have  no  assurance  that  one  of  two 
parties  in  the  dead-lock  pointed  out  by  me  in  my  former  letter,  and  it  may  be 
the  one  he  wishes  most  to  restrain,  shall  never  be  in  a  position  to  disential  with 
consent.  The  death  of  either,  or  the  birth  of  a  new  heir,  might,  after  the  elapse 
of  25  years  from  the  date  of  the  Entail,  lead  to  a  disentail  much  more 
advantageous  than  a  disentail  in  accordance  with  the  proposed  amendment.  In 
the  one  case  there  couM  be  but  two  heirs  interested,  while  in  the  other  there 
would  be  at  least  three.—I  am  etc.,  A  Law  Reformer. 


COURT    OF    SESSION. 
{Reported  by  Williatn  GuilirUand  WiUiani  Mackintosh,  Esquires,  Advocates). 

OUTER  HOUSE. 

(Before  Lord  Kinloch.) 

Jolly  v.  Smiths. — May  21,  1868. 

Landlord  and  Tenant — Hypothec — Sequestration — Appraisement, — This 
was  a  reduction  of  interlocutors  of  the  Steward-Substitute  of  Kirk- 
cudbright, sequestrating  and  granting  warrant  to  sell  the  stocking,  eta,  of 
the  pursuer,  who  was  tenant  of  a  mill  and  fields  under  the  defi^  The 
reasons  of  reduction  are  apparent  from  the  L.  O.'s  Note  to  his  Interlocutor, 
repelling  them,  and  assoilzieing  the  dcfrs.,  which  has  been  acquiesced  in. 

Nate. — The  Lord  Ordinary  is  of  opinion  that  the  objections  stated  to 
him  against  the  proceedings  in  the  sequestration  are  all  ill-founded. 

1.  It  was  contended  that  the  sequestration,  so  far  as  applicable  to  the 
rent  due  at  Martinmas,  1866,  was  incompetent,  the  petition  being  presented 
on  1st  April,  1867,  which  was  more  than  three  months  after  Martinmas. 
But  the  lease  was  admittedly  one  from  Whitsunday  to  Whitsunday,  under 
which  the  first  half  year's  rent  was  due  at  Martinmas,  1866,  and  the  second 
at  Whitsunday,  1867.  It  is  trite  law  that  the  right  of  sequestration  for 
the  whole  year's  rent  endures  till  the  expiry  of  three  months  from  the  last 
conventional  term  of  payment  BdVs  Prin.,  1240;  Ersh,  2,  6,  62;  Eunt&r, 
2,  365.  The  authorities  lay  down  the  point  so  clearly^  as  to  make  the 
objection  wholly  untenable. 

2.  It  was  contended  that,  in  so  far  as  the  sequestration  was  sought  in 
security  of  the  rent  to  become  due  at  Whitsunday,  1867,  the  application 
was  incompetent,  because  it  did  not  set  forth  that  the  tenant  was  vergens  ad 
inopianu  But  there  is  no  authority  for  holding  that  this  special  allegation 
is  necessary  to  warrant  a  sequestration  currente  termino,  such  a  sequestra- 
tion indeed  being  one  in  security,  requires  to  be  maintained  on  some  spe- 
cial reason,  and  will  not,  if  objected  to,  pass  as  a  matter  of  course.  The 
cause  shown  may  be  various,  as  that  a  creditor  has  poinded  the  crop  or 
stocking;  that  the  tenant  is  in  failing  circumstances;  or  that  he  threatens 
to  remove  the  subject  of  hypothec  It  is  enough  if  the  case  be  such  as  in 
the  estimation  of  the  Court  makes  it  reasonable  for  the  landlord  to  support 
his  subsisting  hypothec  (for  the  hypothec  subsists  independently  of  any 
process)  by  judicial  detention.  In  the  present  case  it  was  set  forth,  and 
Dot  denied,  that  at  Ist  April  the  rent  due  at  Martinmas^  nearly  five  months 
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preTious,  waa  still  unpaid,  and  that  arrears  of  prior  terms,  the  hypothec  for 
which  had  been  lost,  were  also  owing.  The  lease  expired  at  tVhitsanday 
immediately  following,  when  of  course  there  was  a  risk  that  the  tenant 
might  remove  not  only  himself  but  his  effects;  and  the  petition  expressly 
sets  forth,  "  that  the  petitioner's  right  of  hypothec  is  in  danger  of  being 
defeated.*'  It  appears  to  the  Lord  Ordinary  that  this  is  sufficient  to  pre- 
vent the  pursuer  having  the  sequestration  set  aside,  in  the  present  process 
of  reduction,  on  the  ground  of  its  having  been  incompetent  current  termino. 

3.  It  was  contended  that  the  proceedings  were  irregular,  inasmuch  as 
in  making  up  the  inventory  of  the  sequestrated  effects  there  was  do 
appraisement  by  two  valuators.  But  such  was  not  required  by  the  law  in 
a  sequestration  like  this,  being  a  sequestration  issued  in  the  ordinary 
Sheriff  Court.  All  that  was  le^Uy  required  was  simply  that  an  inventory 
should  be  made  up.  A.  of  Sed.,  10th  July,  1839,  Part  IL,  cap.  3;  Bell  on 
Leases,  2,  320,  1;  M'Olashan's  Forms  of  Process,  a,  1889.  An 
appraisement  by  two  valuators  is  a  statutory  essential  in  the  case  of  poind- 
ings. But  the  case  of  ordinary  sequestrations  has  neither  the  statutory 
sanction  nor  the  plain  reason  applicable  to  that  of  poindings,  in  which  one 
of  the  contingent  steps  is  to  give  over  the  goods  at  the  statutory  appraise- 
ment. It  also  appears  that  in  sequestrations  under  the  Sheriffs'  Small 
Debt  Act  (1  Vict,  c.  41),  such  an  appraisement  is  requisite.  It  is  not 
clearly  apparent  on  what  views  of  policy  this  enactment  proceeded,  or 
whether  it  was  anything  che  than  a  fortuitous  concourse  of  legislation. 
But  the  enactment  is  confined  to  small  debt  sequestrations,  and  ordinary 
sequestrations  are  left  to  the  operation  of  the  previously  existing  law. 

The  argument  on  this  point  was  mainly  founded  on  the  £Eict  that  the 
petition  craved  a  warrant  "to  inventory  and  appraise;"  and  that  the 
Sheriff's  warrant  was  to  inventory,  value,  and  set  apart  as  craved."  The 
officer,  in  his  perplexity,  endeavoured  to  comply  with  this  warrant  by  him- 
self valuing  the  subjects  in  the  inventory;  and  the  fact  of  his  doing  so  is 
made  an  additional  objection.  But  if  nothing  but  an  inventoiy  was 
required  by  law  it  is  conceived  that  the  surplusage  cannot  be  held  to  viti- 
ate the  proceedings. 

4.  It  was  further  contended  that  the  citation  and  schedule  were  infor- 
mal, but  the  pursuer  did  not  specify  any  objections  other  than  were 
involved  in  those  already  alluded  to. 

These  exhaust  the  objections  argued  to  the  Lord  Ordinary. 

Act.^JV.  N.  McLaren.    Agent— J.  M.  Macqueen,  S,S.C. Alt—Guthrii, 

Agtmia — Scott^  BrucCy  <6  Qlover,  W,S, 


C^e  Scottish  ^afo  ^agajmt  urib  SlitxiS  (S^anti  ^tporicr. 

SHERIFF  COURT  OP  PERTHSHIRK— Sheriffs  Tait  and 

Barclay,  LLD. 

Menzies,  etc.,  V,  Smbaton  &  Oalt. — June  16  and  July  31. 

Mercantile  Sequestration — Hypothec  Amendment  Act, — ^The  landlord  of  s 
shop  applied  for  sequestration  of  the  stock  thereon  for  past  due  and  current 
rent,  on  the  averment  that  the  tenant  was  bankrupt,  and  his  estates  had 
been  placed  under  sequestration,  and  the  trustee  waa  about  to  sell  the 


IK  SHEBIFF  COUBTa  599 

stock  without  payment  of  the  rent.  In  defence  it  was  pleaded,  as  prelimi- 
nary, that  the  landlord's  sequestration  had  fallen  as  not  being  recorded  in 
terms  of  the  Hypothec  Amendment  Act ;  and  2d,  that  the  trustee  ought 
not  to  have  been  called  as  defr.     The  rents  were  consigned. 

The  S.S.  repelled  the  two  preliminary  pleas;  before  answer  allowed 
the  pursuers  a  proof  in  support  of  their  application  for  sequestration,  and 
defenders  a  proof  of  their  averments  in  defence,  and  to  both  parties 
conjunct  proofs,  etc. 

Ncle, — The  provision  in  the  seventh  section  of  the  "  Hypothec  Amend- 
ment Act"  is  merely  a  direction  on  the  Sheriff-Clerk.  The  term  for  its 
performance  is  the  expansive  word  ''  forthwith,"  which  is  commonly  inter- 
preted to  mean  without  undue  delay.  There  is  no  sanction  or  penalty 
attached  for  non-performance.  It  may  be  that  where,  in  consequence  of 
undue  delay,  persons  can  show  prejudice  or  loss,  they  may  have  relief 
against  some  person  or  other.  But  it  would  be  a  measure  of  extreme 
severity  to  hold  that  the  brief  delay  which  has  already  occurred  in  this 
case  must  be  followed  by  dismissal  of  the  action  and  recall  of  the  sequestra- 
tion for  no  vice  inherent  in  them  but  in  the  delay  of  a  subsequent  and 
independent  act  nowise  essential  to  their  validity  but  merely  as  giving 
them  greater  publicity. 

The  sequestration  under  the  Bankruptcy  Statute  transferred  to  the  trustee 
the  whole  estate  and  effects  of  the  bankrupt,  including  the  effects  on  the 
premises  forming  the  subject  of  the  pursuer's  hypothec  and  the  bankrupt's 
interest  in  the  case.  Although,  therefore,  the  right  of  landlords  is  excepted 
from  the  effect  of  the  mercantile  sequestration,  there  was  an  obvious 
propriety  if  not  necessity  in  calling  the  trustee  as  a  party  having  the  main 
interest,  although  perhaps  there  should  have  been  no  personal  conclusion 
against  him. 

On  an  appeal,  the  Sheriff  (Tait)  affirmed  the  Interlocutor  with  the 
following  Note: — 

Ntiie. — Until  the  sequestration  is*  entered  in  the  register  appointed  to  be 
kept  by  the  Sheriff-Clerk,  by  sec.  7  of  the  Hypothec  Amendment  Act,  it 
may  be  that  a  third  party  having  in  bona  fde  purchased  and  removed  the 
subjects  sequestrated  (see  end  of  sec.  3)  may  not  be  prejudiced  by  such 
sequestration;  but  the  delay  of  entry  in  the  register  cannot  render  the 
application  for  sequestration  and  the  sequestration  following  thereon  null 
and  inept  as  between  landlord  and  tenant,  and  incapable  of  being  entered 
in  the  register  before  the  removal  of  the  sequestrated  goods  by  a  third 
party. 

It  was  necessary  to  call  the  tenant's  trustee  under  the  Bankrupt  Act,  as 
he  was  entitled  to  show  that  the  rent  had  been  paid,  and  the  subjects 
thereby  free  from  the  landlord's  hypothec. 

STEWARD    COURT,    KIRKCUDBRIGHT.— Sheriffs  Hectob  and 

DtTNBAB. 

M'DiLL  V.  MuiR  AKD  GiLUOtJB.— i\^ov.  28,  1867  and  June  24,  1868. 

Furthcoming — DUduirge^  1681  c.  6 — Arrestment  of  Wages, — An  action  of 
furthcoming  against  Muir  and  his  servant  Gilmour,  proceeding  on  two 
arrestments,  dated  13th  Nov.,  1866  and  3d  May,  1867,  attaching  the  two 
half  years'  wages  due  at  Martinmas,  1866  and  Whitsunday,  1867.  The 
action  was  raised  on  28th  May,  1867|  and  on  Ist  June  defr.,  Muir,  and 
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bis  agent,  went  to  the  pursuer,  and  got  him  to  subscribe  the  receipt  referred 
to  in  the  interlocutor  subjoined. 

Defender  pleaded  the  receipt.  Pursuer  denied  that  he  had  sabscrihed 
the  receipt  knowing  its  meaning,  and  pleaded  that  it  was  informal  and 
defective^  and  devoid  of  legal  solemnities. 

After  proof,  the  S.  S.  (Nov.  28)  Finds  that  the  action  was  raised  on 
28th  May,  1867,  and  executed  against  defra  on  30th  May,  1867;  that  on 
Ist  June,  1867,  Muir,  at  the  request  of  the  other  defr.,  who  gave  him  £5 
for  the  purpose,  went  with  his  agent,  Mr  Johnston,  to  pursuei^s  residence, 
in  order  to  endeavour  to  effect  a  settlement  of  the  present  action,  and  of 
pursuer's  claims  agiunst  Qilmour,  by  a  payment  to  pursuer  of  said  £5: 
Finds  that,  on  Mr  Johnston  receiving  from  defr.  Muir,  and  paying  then  to 
pursuer,  on  defr.  Gilmour's  behalf,  the  said  £5,  pursuer,  in  consideration 
of  said  payment,  subscribed  and  handed  to  Johnston,  as  Qilmour's  agent, 
and  to  be  given  to  Qilmour,  the  writ  No.  11  of  process,  which  bears  to  be 
inter  alia  a  receipt  for  the  said  payment,  a  discharge  of  the  arrestm^t  in 
the  hands  of  Muir,  and  an  abandonment  of  Hie  present  action  by  the  pursuer: 
Finds  that  after  said  writ  had  been  thus  granted  to  defr.  Gilmour  for  an 
onerous  consideration,  pursuer  delivered  to  his  agent  Mr  Broatch,  who,  on 
10th  June,  1867,  lodged  in  process  the  mandate  note,  by  which  pursuer, 
without  offering  to  repay  to  defr.  Gilmour  the  £5  received  from  him  as 
aforesaid,  or  judicially  challenging  in  a  competent  process  the  validity  of 
the  writ  No.  11,  authorised  his  agent  to  proceed  with  the  present  action. 
Sustains  the  defences  founded  on  said  writ;  assoilzies  defr.,  with  expenses 
subsequent  to  1st  June,  1867. 

Note. — It  is  not  denied  that  M'Dill  received  from  Gilmour,  on  Ist  Jane, 
1867,  £5,  and  that,  with  reference  to  that  payment,  he  subscribed  and 
delivered  to  Johnston,  for  Gilmour's  behoof,  the  receipt  and  discharge. 
That  writ  may  have  been  obtained  by  Johnston  and  Muir  from  pursuer  in 
peculiar  and  exceptional,  if  not  suspicious,  circumstances.  It  may  further 
have  been  executed  and  delivered  by  pursuer  to  Johnston  without  due 
inquiry  and  consideration.  But  pursuer  is  not  a  child,  or  a  person  of  weak 
intellect.  The  writ  is  neither  very  complicated  nor  obscure,  or  technical 
in  its  terms.  It  is  not  shown  that  any  misrepresentations,  or  other  franda- 
lent  m/eans,  were  resorted  to  for  obtaining  the  pursuer's  subscription  to  the 
writ;  and  the  pursuer  had  full  opportunity  given  to  him  to  read  and  com- 
prehend the  contents  of  the  writing  before  he  subscribed  it  Mr  Johnston 
also  swears  that  he  read  it  over  to  the  pursuer  before  he  subscribed  it; 
and  although  this  is  denied  by  the  pursuer,  it  is  scarcely  to  be  presumed 
that  a  person  so  intelligent  and  alive  to  his  own  interests  as  the  puisner 
would  have  subscribed  a  document  presented  to  him  by  his  opponent  in 
the  litigation  without  reading  or  having  it  read  to  him. 

The  settlement  thus  effected  had,  moreover,  not  so  disadvantageous  an 
aspect  for  pursuer  as  to  make  it  unlikely  that  he  would  enter  into  it  So 
far  as  his  claim  against  Muir  was  concerned,  there  were  no  sufficient 
grounds  for  confidence  as  to  the  result  The  existence  of  any  funds  in 
Muir's  hands  at  the  date  of  the  arrestment  has  been  all  along  pertistentlf 
denied,  and  under  no  probable  circumstances  could  the  fund  arrested  have 
exceeded  £5.  The  discharge  to  Gilmour  of  the  pursuer's  claims  for  arrears 
of  aliment  was  the  sacrifice  of  interests  which,  in  the  circumstances  of 
c*  ^fr.,  he  could  little  expect  to  vindicate;  and  at  the  date  of  the  dischar;ge 
on  Ut  June,  1867,  comparatively  trifling  expenses  had  been  incurred  ia 
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the  present  action.  And  it  was  then  doubtful  whether  defrs.,  instead  of 
being  liable  in  these  expenses,  might  not  be  eventually  found  entitled  to 
payment,  by  the  pursuer,  of  the  expenses  incurred  by  them  in  the 
litigation. 

Again,  regarding  the  settlement  from  defrs.'  point  of  view,  it  is  absurd 
to  suppose  that  they  either  gave  pursuer  £5,  merely  <u  a  payment  to 
account  of  his  claims,  and  thus  as  the  means  of  continuing,  at  their  expense, 
the  present  litigation,  or  gave  it  for  any  other  purpose  than  in  order  to 
settle  these  claims  and  the  present  action. 

The  (dUged  misrepresentations  by  defrs.,  to  induce  pursuer  to  subscribe 
and  deliver  the  discharge,  have  not  been  satisfactorily  established.  It  is 
proved  that  when  pursuer's  wife  complained  of  her  agent  Broatch's 
accounts,  and  that  she  had  consulted  Mr  Milroy  regarding  them,  Johnston 
offered  his  professional  ud  to  recover  from  Broatch  any  money  that  he 
had  received  on  pursuer's  behalf  from  Qilmour,  and  not  accounted  for. 

There  may  have  been,  in  the  time  and  circumstances  in  which  that 
proposal  was  made,  a  want  of  professional  delicacy  towards  Mr  Broatch. 
But  Johnston*s  o£fer  not  being  of  gratuitous  services  to  pursuer,  could  not 
be  a  reasonably  or  onerously  inducing  cause  to  pursuer  to  grant  the  dis- 
charge. And  further,  it  did  not  involve  any  misrepresentations,  as  the 
objections  to  Broatch's  accounts  seem  to  have  been  first  mooted  by  pur- 
suer's wife,  and  it  was  a  fact  that  she  had  brought  these  accounts  under 
Milroy's  consideration  as  overcharged. 

Lastly,  the  objection  taken  by  pursuer  to  the  discharge  as  informal 
and  improbative,  in  respect  of  the  want  of  a  testing  clause,  is,  in  the  S.  S.'8 
opinion,  untenable. 

On  appeal,  the  Sheriff  (Dec  26)  "  Finds,  as  matter  of  fact,  that  this 
action  of  furthcoming  is  founded  on  an  extracted  decree  of  this  Court,  ob- 
tained in  Dec,  186£f,  at  the  instance  of  the  pursuer,  a  farm  servant,  against 
Gilmour,  the  common  debtor,  and  on  arrestments  thereon  in  the  hands  of 
Muir;  and  the  balance  libelled  as  resting-owing  of  the  sum  contained  in 
the  said  decree  is  £18  16s  2d,  with  interest  and  certain  expenses:  Finds 
that  in  this  action  John  Johnston,  a  procurator  of  Court,  has  acted  as  agent 
for  both  defrs.,  while  Eobert  Broatch  has  acted  as  agent  for  pursuer: 
Finds  that  after  this  action  was  raised,  defr.  Muir,  accompanied  by  defr.'s 
said  agent,  Johnston,  proceeded  to  the  house  of  pursuer  for  the  purpose  of 
procuring  a  discharge  of  this  action  and  its  warrants  without  the  knowledge 
of  pursuer's  said  agent,  and  without  affording  pursuer  time  or  opportunity 
to  obtain  professional  advice  or  assistance:  Finds  that  Gilmour,  the  common 
debtor,  had  previously  supplied  out  of  his  funds  a  sum  of  £5  for  said  pur- 
pose: Finds  that  at  pursuer's  house  Muir  and  his  agent  ascertained  from 
his  wife  that  pursuer  was  at  some  distance  in  a  field;  and  thither  Johnston, 
accompanied  by  pursuer's  wife,  but  without  Muir,  proceeded — Johnston 
carrying  the  £5  supplied  by  Qilmour:  Finds  that  then  and  there  Johnston 
procured  pursuer's  signature  to  the  writing  No.  1 1  of  process,  bearing  the 
date  of  June  1,  1867,  and  purporting  to  be  a  receipt  to  Qilmour  for  £5,  in 
full  of  all  pursuer^s  claims  against  him  for  principal,  interest,  and  expenses 
under  the  decree  against  him  dated  Dec  22,  1865,  and  for  aliment  and 
clothing  his  child;  and  in  full  ox  all  expenses  incurred  subsequent  to  said 
decree,  to  the  said  date  of  the  receipt,  and  also  purporting  to  discharge  and 
recall  the  arrestments  in  the  hands  of  defr.  Muir,  and  to  abandon  this  action 
of  forthcoming:  Finds  that  on  the  said  occasion  of  procuring  pursuer's 
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signature  to  said  receipt  and  discharge,  Johnston  paid  to  him  the  said  £5 
previously  supplied  by  Gilmour:  Finds  that  said  writing,  which  is  now 
founded  on  by  both  defra.  as  a  discbarge  and  abandonment  of  this  action, 
and  its  warrants,  were  not  written  by  pursuer,  but  by  defr.'s  said  agent, 
Johnston;  and  that  the  same  was  not  executed  and  witnessed  or  tested  in 
accordance  with  the  statute  1681,  c.  5,  'concerning  probative  witnesses  in 
writs,'  eta,  and  previous  statutes  relative  to  the  authentication  of  writs: 
Finds  that  there  is  not  credible  and  sufficient  evidence  that  pursuer  knew 
the  import  of  said  writing  when  he  adhibited  his  signature— Johnston  de- 
poning that  the  receipt  was  read  over  to  pursuer,  but  pursuer  deponing  that 
it  was  not  read  over  to  or  by  him,  that  the  terms  of  it  were  not  explained  to 
him,  that  Mr  Johnston  told  him  nothing  about  it,  and  that  he  understood 
he  was  taking  £5  to  acct;  and  pursuer's  wife  (the  only  other  person  present) 
deponing  that  she  cannot  say  whether  the  document  was  reaid  over  or  not: 
Finds  that  having  procured  said  writing  without  the  knowledge  of  pursuer's 
agent,  Johnston  afterwards  wrote  to  him  the  letter  of  June  4, 1867,  inform- 
ing him  (Mr  Broatch)  that  pursuer  had  settled  his  claim  against  Qiimour, 
and  that  he  (Mr  Johnston)  held  his  discharge  thereof,  and  that  this  action 
was  abandoned:  Finds,  as  matter  of  law,  that  said  writing,  so  procured, 
being  neither  holograph  of  pursuer,  nor  tested,  is  not  probative  of  a  dis- 
charge, or  any  agreement  by  pursuer  to  discharge  or  abandon  this  action, 
or  the  arrestments  on  debt  and  decree  on  which  it  proceeds,  for  or  in  con- 
sideration of  the  said  payment  of  £5 ;  and  that  the  same  is  ineffectual  and 
insufficient  to  support  the  plea  in  bar  of  this  action  of  furthcoming,  founded 
on  said  writing:  Therefore  sustains  the  appeal,  reverses  the  Interlocutor, 
and  repels  the  said  plea:  Finds  defra  jointly  and  severally  liable  for  the 
expenses  relative  to  said  plea,  etc." 

Note, — ^The  writing  on  which  defra  found  is  not  of  the  nature  of  a  bill, 
letter,  or  acknowledgment  in  re  merecUoria,  falling  within  the  class  of  privi- 
leged writings  to  which  the  statutes  relative  to  the  authentication  of  deeds 
and  other  writings,  do  not  apply;  for  the  writ  in  question  relates  to  a  debt 
constituted  by  judicial  decree,  and  imports  an  agreement  to  accept  a  speci- 
fied sum  in  discharge  of  the  debt  and  decree,  a  recall  or  discharge  of  arrest- 
ments, at  the  creditor's  instance,  and  abandonment  of  this  process  of  furth- 
coming, proceeding  on  these  warrants.  To  such  a  writ  the  requirements 
of  the  statutes  appear  directly  applicable;  and  as  the  writ  is  ex  facU  desti- 
tute of  the  attesting  requisites,  no  action  for  its  reduction  is  necessary  to 
enable  the  pursuer  to  answer  the  defr.'s  plea  founded  on  the  writ  ex  fade 
improbative. 

Nor  does  the  acknowledgment  of  the  party  that  he  adhibited  his  signs- 
ture  remove  or  elide  the  legal  objection.  This  point  was  deliberately  con- 
sidered in  Church  of  England  Auurance  Co.  ▼.  Wink,  12th  Feb.,  18^7, 
19  D.  414. 

The  other  defences  were,  that,  since  Whita,  1866,  Muir  had  been  paying 
Gilmour  his  wages  weekly,  that  at  the  date  of  the  arrestment  no  sums 
were  due,  and  that  the  wages  were  alimentary,  and  not  arrestable.  Pa^ 
suer  maintained  that  Gilmour  and  his  master  acted  coUusively  to  defeat 
the  arrestments.  It  was  admitted  that  Gilmour  had  been  in  Muir's  service 
for  nine  years  or  so,  that  he  was  not  a  married  man,  that  down  to  Whita, 
1666,  he  had  received  his  wages  half-yearly — £10  the  half-year,  with  bed 
and  board — and  defra  alleged  that  after  Whita,  1866,  the  wages  were  to 
be  78  8d  per  week,  which  is  just  £10  a-year,  with  bed  and  board;  that 
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Gilmonr  had  been  in  Muir*s  senrke  on  that  footing  since,  and  that  the 
wages  were  alimentary. 

After  proof,  the  S.  S.  (May  28,  1868),  "As  matter  of  fact,  finds  Ist,  that 
the  present  action  concludes  for  decree  of  furthcoming  and  payment  by  Muir 
of  £25  sterling  addebted  and  resting-owing  by  Muir  to  Qilmour,  together 
with  the  goods  and  gear  belonging  to  the  said  common  debtor,  or  to  any 
other  person  or  persons  for  his  use  and  behoof^  lawfully  arrested  in  the 
arrestee's  hands  on  13th  Nov.,  1866,  and  on  3d  May,  1867,  by  virtue  of  a 
warrant  of  arrestment  contained  in  a  decreet,  obtained  at  the  arrester's 
instance  against  Qilmour,  the  common  debtor,  on  22d  Dec,  1865,  or  of  so 
much  of  said  sum  as  will  satisfy  and  pay  pursuer  the  sum  of  £18  6s  2d  of 
principal  due  to  pursuer  under  said  decree,  with  interest  thereon  from  12th 
Dec,  1865,  till  payment,  with  £2  19s  lOd  as  expenses  of  process,  and  the 
further  expenses  of  extract,  and  charge  to  the  common  debtor:  Finds  2d, 
that  pursuer  has  failed  to  prove  that  at  the  dates  of  said  arrestments,  or  of 
either  of  them,  Muir  was  addebted  to  any  amount  to  Gilmour,  or  had  in 
his  possession  any  goods  or  gear  belonging  to  Gilmour,  or  to  any  other 
person  or  persons  for  his  use  and  behoof:  Therefore  sustains  the  defences 
stated  for  Muir,  assoilzies  him  from  the  conclusions  of  the  action,  and  finds 
him  entitled  to  expenses,  etc.:  quoad  thedefr.  Gilmour,  sustains  the  defence 
founded  on  the  ineffectual  nature  of  the  arrestments  in  the  hands  of  the 
arrestee,  and  assoilzies,  etc:  but  in  respect,  Ist,  the  wages  payable  to  said 
defr.  for  the  half-year  ending  at  Mart.,  1866,  and  Whit.,  1867,  were,  from 
their  amount,  not  wholly  alimentary;  and,  2d,  would  have  been  arrestable, 
and  to  a  considerable  extent  available,  for  payment  of  pursuer's  just  claims, 
if  said  defr.,  for  the  objectionable  purpose  of  evading  that  payment,  had 
not  changed  his  contract  of  service  from  a  half-yearly  to  a  weekly  engage- 
ment: Finds  no  expenses  due  to  or  by  said  defr.,  and  decerns." 

On  appeal,  the  Sheriff  (June  24,  1868)  ''Dismisses  the  appeals,  and 
affirms  the  Interlocutor,  in  so  far  as  it  finds  that  pursuer  has  failed  to  prove 
that  at  the  dates  of  the  arrestments  libelled  on,  or  either  of  them,  Muir  was 
addebted  to  any  amount  to  the  common  debtor,  Gilmour,  or  had  in  his 
possession  effects  belonging  to  Gilmour,  or  to  any  person  for  his  behoof; 
and  in  so  far  as  it  sustains  the  defence  to  that  effect,  and  assoilzies  defrs.; 
and  in  so  far  as  it  finds  no  expenses  due  to  Gilmour;  but  alters  the  Inter- 
locutor in  so  far  as  it  finds  Muir  entitled  to  expenses;  and  having  regard 
to  the  course  of  litigation  in  this  process  maintained  by  him  as  well  as  the 
other  defender,  apart  from  the  litigation  regarding  the  document  No.  11  of 
process:  Finds  no  expenses  due  to  any  of  tibe  parties  beyond  those  awarded 
by  previous  Interlocutors,  and  decerns." 

Act, — Broatch, — "AU, — Johnston, 

CX)MMISSABT  COUBT  OF  PERTHSHIRE,  PERTH.--Sherifi8 

Tait  and  Babclat,  LL.D. — March  13. 

CcmpetiUon  for  Office  qf  Factor  for  a  Pupil  Executor, — ^William 
Cameron  died,  leaving  considerable  moveable  property  chiefly  abroad. 
A  petition  was  presented  to  the  Commissary  by  the  widow  to  be 
appointed  factrix  to  her  son  in  pupillarity,  to  qualify  for  his  appointment  as 
executor  to  his  father.  A  competing  petition  was  presented  in  name  of  the 
pupil,  of  his  paternal  grandfather,  and  two  uncles,  for  the  appointment  of  a 
third  party — a  country  solicitor.    The  petitions  being  conjoined^  the  S^  S. 
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''  sustains  the  petition  of  William  Cameron  and  others,  so  far  as  the  same  is 
at  the  instance  of  Duncan  Cameron  and  Donald  Cameron,  admittedly 
brothers-german  of  the  deceased  William  Cameron,  and  as  snch  nearest 
male  agnates  of  the  pupil  William  Cameron ;  and  repels  the  objection  to 
their  instance  and  to  the  appointment  of  the  person  suggested  by  them: 
Therefore  appoints  Charles  William  Lambe  Forbes,  banker  in  Aberfeldy, 
factor  for  the  pupil,  to  obtain  confirmation  of  the  estate  of  the  defunct,  he 
finding  caution  before  extract:  Refuses  the  petition  of  Ann  Douglas  or 
Cameron,  the  relict,  to  be  appointed  factriz  to  her  pupil  son :  Reserves 
consideration  of  her  petition  to  be  appointed  executrix  to  her  deceased  hus- 
band until  the  competing  petition  of  the  factor  now  appointed  comes  up 
for  discussion  and  decision,  reserving  until  then  all  questiona  of  expenses."' 
Ifote, — ^It  was  objected  that  the  pupil  was  of  so  tender  an  age  as  pre- 
cluded his  authorising  the  application,  and  that  the  grandfather  was  in 
such  a  state  of  dotage  as  to  render  him  incapable  of  such  an  act  It  is 
thought  the  pupil's  name  ought  not  to  have  been  used,  and  it  is  unnec^ 
sary  to  inquire  as  to  the  consent  of  the  grandfather.  The  application  of 
the  one  mzile  agnate,  who  would,  as  such,  have  been  entitled  to  the  office  of 
tutor-at-law,  is  alone  sufficient  Indeed,  any  near  relative  or  friend  migbt 
apply  for  an  act  so  necessary  and  beneficial  for  the  pupU  unable  to  act  for 
himself.  The  application  is  merely  to  set  in  motion  the  administratire 
powers  of  the  Court,  and  has  no  petitory  or  pecuniary  conclusion  so  as  to 
require  title  and  interest  in  the  petitioner.  The  solicitor  for  the  reUct 
urged  that  his  client  was  preferable  for  the  office  of  executrix  to  the  factor 
for  the  pupil.  This  question  does  not  directly  arise  until  competing  peti- 
tions are  before  the  Commissary.  Nevertheless,  if  this  was  very  clear,  then 
she  might  at  once  have  had  the  appointment  on  her  petition,  and  so  ren- 
dered the  appointment  of  a  factor  unnecessary.  Her  first  claiming  the 
office  of  factrix  did  not  evince  any  very  strong  faith  in  her  superior  right 
as  executrix.  The  claim  is  founded  on  some  rather  loose  dicta  in  Mr 
Alexander's  Treatise,  p.  42  and  44,  where  a  factor  is  ranked  last  in  order 
of  preference.  It  must  appear  very  obvious  that  a  factor  has  no  inherent 
right  to  the  office  in  himself,  but  only  as  the  legally  appointed  representatiw 
of  another  who  has  such  right  Therefore  he  takes  the  place  of  that  person, 
whatever  that  may  be  in  the  series.  An  adult  next  of  kin,  the  relict,  or  anj 
one  of  those  entitled  to  the  office,  might,  from  insanity  or  absence  in  foreign 
parts,  require  a  factor  as  much  as  a  pupil  does,  to  carry  out  the  confirma- 
tion and  realisation  of  the  estate.  Of  course,  where  an  adult  next-of-kin 
applies  for  the  office,  he  will  be  preferred  to  a  factor  for  another  on  the 
same  platform,  and  this  may  account  for  the  place  which  Mr  Alexander 
has  assigned  to  the  factor  in  the  series.  In  a  case  in  1865  in  this  Court 
{Robb's  Executor),  the  claim  of  the  relict  to  the  office  was  refused  in  com- 
petition with  that  of  the  factor  for  the  pupil  child.  One  insuperable  objec- 
tion to  the  appointment  of  the  relict  as  flEictrix  is  that,  as  a  general  rnle, 
females  are  excluded  from  the  office — Qalloway,  1st  Feb.,  1855,  27  Jar, 
139.  It  was  stated  that  the  Supreme  Court  had  recently  departed  fh»n 
this  rule,  and  become  more  gallant  in  modern  practice.  The  Commissary- 
Depute  has  not  been  able  to  find  any  recorded  instance  of  this  chivalrons 
tendency ;  but  he  observes  in  the  case  of  Galloway,  that  the  Lord  Justice- 
Clerk  very  emphatically  announced,  "  the  Court  will  not  appoint  a  lady  to 
such  an  office.  We  have  done  so  in  very  special  circumstances,  but  this  is 
not  a  case  at  all  for  such  an  appointment"    In  Galloway's  case^  the  relict^ 
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as  here,  was  seekbg  the  office.    She  Lad  five  children,  and  two  of  them  in 
puberty  concurred  in  the  appointment  of  their  mother. 

The  only  case  the  Commissary-Depute  can  find  on  record  where  a  lady 
was  appointed  factrix  is  Johnstone,  15th  Feb.,  1838,  10  Jur.  282.  There 
a  minor  ptibes  was  first  decerned  executrix  to  her  deceased  father,  and 
thereafter^  on  her  petition,  the  Commissary  somewhat  irregularly  appointed 
the  mother  factrix,  and  this  without  any  opposition.  In  that  case  the 
executrix  already  appointed  was  aged  sixteen,  and  so  could  have  named 
her  mother  as  her  curator.  The  consent  of  the  factrix  was  all  that  there 
was  required,  as  the  executrix  could  act  for  herself  with  such  consent 

Clergymen,  farmers,  and  others  unskilled  in  general  business  are  gene- 
rally excluded,  and  professional  men  are  prudently  preferred  to  the  office. 
One  serious  objection  to  female  appointments,  and  strongest  of  all  in  the 
case  of  young  widows  with  an  independence  (as  fortunately  is  the  case 
here),  consists  in  the  notorious  fact  that  there  is  a  great  risk  of  purging 
their  individuality  or  viduity,  and  placing  themselves  under  sterner  and 
stricter  control  than  that  of  a  mere  judicial  factrix. 

The  solicitor  for  the  relict  objected  to  the  appointment  of  Mr  Forbes  as 
being  a  solicitor.  It  was  stated  that  the  Supreme  Court  refuses  to  confer 
Buch  appointments  on  solicitors.  The  Commissary-Depute  is  not  aware  of 
any  such  rule.  It  may  be  that  the  members  of  the  highly  respectable 
body  of  chartered  accountants  are  generally  preferred  in  Edinburgh,  but  it 
would  confine  the  range  of  selection  greatly  if  the  legal  profession  in  the 
coantry  were  to  be  wholly  excluded. 

It  was  argued  that  Mr  Forbes  would  charge  both  for  the  commission 
and  agency,  whereas  the  widow  would  perform  the  duties  of  the  office 
without  fee  or  reward.  The  Commissary-Depute  is  not  moved  with  the 
great  value  of  gratuitous  services,  and  the  question  of  remuneration  to  the 
factor  is  for  after  arrangement  and  adjustment. 

It  was  argued  that  the  estate  in  this  country  being  small,  and  all  in  the 
locality,  was  of  easy  management,  whereas  the  great  bulk  of  the  succession 
was  situated  in  India,  which  the  confirmation  could  not  cover,  and  which 
would  require  much  correspondence  with  parties  abroad.  The  Com- 
missary-Depute rather  is  of  opinion  that  the  confirmation  will  reach  foreign 
funds,  though  it  may  require  some  recognition  by  the  courts  in  India  to 
warrant  realization.  As  to  the  correspondence,  no  better  argument  could 
be  used  in  support  of  a  masculine  rather  than  a  feminine  letter-writer. 

The  objection  to  Mr  Forbes,  whose  established  character  is  so  well 
known,  that  he  is  agent  for  one  of  the  brothers,  though  it  were  proved,  is 
futile,  and  should  have  been  avoided. 

On  appeal,  the  Commissary  recalls  in  the  meantime  the  appointment  of 
Mr  C.  W.  L.  Forbes  as  factor  for  the  pupil  William  Cameron  to  obtain 
confirmation  of  the  estate  of  the  defunct:  Finds  that  the  said  William 
Cameron  is  the  nearest  of  kin,  and  as  such  entitled  to  be  decerned  executor 
to  his  father;  but  that,  in  consequence  of  his  being  in  pupillarity,  it  is 
desirable  that  a  factor  should  be  appointed  for  him,  who  in  his  room 
should  be  decerned  executor  dative  qua  factor,  and  expede  confirmation  as 
such:  Finds  that  there  are  two  petitions  for  the  appointment  of  such  factor, 
one  by  two  of  the  uncles  or  nearest  agnates  of  the  pupil  (neither  of  whom, 
however,  has  been  decerned  tutor-at-law,  as  he  might  have  been),  praying 
for  the  appointment  of  Mr  Forbes,  and  the  other  by  the  widow  of  the 
deceased^  and  mother  of  the  pupil,  praying  for  her  own  appointment  as 
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factriz  for  her  son,  with  power  to  expede  confirmation  qua  sncb;  and  before 
further  answer  appoints  Mrs  Ann  Douglas  or  Cameron,  the  widow,  to  state 
in  a  minute  whether  in  the  event  of  her  not  being  herself  appointed  factrix 
for  the  pupil,  and  not  being  herself  decerned  executrix  in  terms  of  her 
other  petition,  she  adheres  to  her  personal  objection  to  Mr  Forbes,  and  if 
so,  allows  both  parties  to  specify  some  other  individual  well  qualified  for 
the  office  of  factor  in  whom  they  mntually  have  confidence. 

Note. — If  the  widow  were  entitled  in  the  circumstances  of  the  case 
to  be  decerned  executrix  qua  relict,  it  wonld  be  unnecessary  to  appoint 
any  factor;  but  seeing  that  the  right  as  nearest  of  kin  is  in  the  papil, 
which  excludes  the  right  of  the  widow,  it  is  only  as  factrix  for  him,  in  con- 
sequence of  his  pupillarity,  that  she  can  claim  to  be  decerned  execatrix; 
the  competition,  therefore,  between  her  and  the  factor  named  by  the  uncles 
falls  to  be  determined  on  the  two  petitions  for  the  appointment  of  factor, 
and  not  afterwards  between  the  widow  and  a  factor  previously  appointed. 
The  cases  referred  to  by  the  Commissary-Depute  in  which  the  Court  of 
Session  have  expressed  themselves  against  the  appointment  of  females  are 
not  quite  in  point;  for  they  refer  to  factors  appointed  by  the  Court  for 
the  permanent  management  of  the  estate,  and  not  to  factors  appointed 
merely  to  be  decerned  executors  for  the  purpose  of  confirmation,  who  have 
no  more  power  than  ordinary  executors;  and  certainly  there  is  no  rale 
against  a  female  being  decerned  executrix,  and«  if  nearest  of  kin,  she  may 
be  entitled  by  law  to  be  so.  At  the  same  time,  the  Court  may  exercise 
its  discretion  in  the  appointment  of  a  factor  for  confirmation;  and  there  is 
a  good  deal  in  the  observations  of  the  S.  S.  as  to  the  qualifications  and 
position  of  the  lady  in  question.  At  the  same  time,  looking  to  the  fact 
that  she  is  the  mother  of  the  pupil,  and  that  she  has  herself  a  large  interest 
in  the  estate, — without  doubting  in  the  smallest  degree  the  high  respecta- 
bility and  qualifications  of  Mr  Forbes, — the  Commissary  thinks  that  her 
feelings,  or  even  her  prejudices,  ought  in  some  degree  to  be  regarded,  and 
that  if  she  deliberately  adheres  to  her  expression  of  want  of  confidence  in 
Mr  Forbes,  some  other  well  qualified  neutral  person,  or  some  person  agree- 
able to  both  parties,  ought  to  be  preferred. 

Parties  by  joint  minutes  agreed  in  the  nomination  of  a  Perth  solicitor, 
who  was  accordingly  named  factor  to  the  pupil. 

The  agent  for  the  widow  moved  that  the  expenses  attending  the  pro- 
ceedings shoidd  be  found  chargeable  against  the  executry  estate.  The  S.  S. 
(3d  August)  refuses  the  motion  as  incompetent. 

Note, — It  is  quite  competent  to  decide  the  question  of  expenses  as 
between  the  competing  parties.  Neither  party  asked  an  award  of  costs 
against  the  other,  and  it  does  not  appear  competent  to  give  a  declaration  as 
to  the  ultimate  liquidation  of  these  costs.  So  far  as  these  are  incurred  for 
the  benefit  of  the  pupil,  such  may  be  a  legitimate  charge  against  the  exe- 
cutry estate;  but,  so  far  as  these  were  incurred  in  a  competition  for  the 
office,  the  pupil  has  an  interest,  and  may  be  heard  for  that  interest  when 
he  comes  to  reckon  with  his  factor. 

SHERIFF   COURT   OF   ROSS-SHIRE.— Sheriffs  Cook  and  Taylob. 

MiTNso  or  Mackenzie  v.  Mackenzie's  Exbcutob. — Marek  ^^ 

and  April  18,  18G8. 

HvAand  and  Wife— Jus  relicia&-^Donati<m— Deposit  ReceipL — ^The  dr- 
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cnmstances  of  this  case  appear  from  the  judgment  of  the  S.  S. : — The  S.  S. 
finds  that  pursaer,  the  widow  of  the  late  Donald  Mackenzie,  who  died  on 
the  30th  day  of  August,  1867,  leaving  no  issue,  is  entitled  jure  relictae  to 
one-half  of  the  free  moveable  estate  which  belonged  to  him  at  the  time  of 
his  death;  and  that  defr.,  as  executor  of  the  said  Donald  Mackenzie,  is 
bound  to  exhibit  to  her  an  account  of  the  estate,  and  of  all  lawful  deduc- 
tions therefrom  affecting  the  jus  relictaey  in  order  that  the  amount  of  the 
saidytfs  relictae  may  be  ascertained:  Finds  that  the  sum  of  £300  contained 
in  the  deposit  receipt  by  the  British  Linen  Company,  dated  28th  May, 
1867,  falls  to  be  included  in  the  said  account  as  part  of  the  deceased's 
moveable  estate,  of  which  one  half  is  jus  relictae^  and  repels  defr.'s  plea  to 
the  contrary:  Finds  that  defr.  has  produced  in  process  an  account  of  the 
said  moveable  estate,  averred  by  him  to  be  complete,  but  that  it  does  not 
include  the  said  sum  of  £300;  and  therefore  ordains  defr.,  within  ten  days, 
to  correct  the  said  account  produced  by  him,  by  including  in  it  said  sum 
of  £300  and  the  bank  interest  thereof  to  the  date  of  the  deceased's  death; 
appoints  the  cause  to  be  enrolled,  etc. 

I^ote, — This  is  an  action  raised  by  the  widow  of  Donald  Mackenzie  against 
his  executor,  calling  for  an  account  of  the  goods  in  communion  at  the  date 
of  Mackenzie's  death,  and  concluding  for  one  half  of  the  amount  as  belong- 
ing to  her  jure  relictae,  Defr.  does  not  dispute  the  principle  of  the  claim, 
and  he  has  produced  what  he  says  is  a  complete  account  of  the  goods  in 
communion,  and  offers  to  pay  pursuer  half  of  the  sum  he  brings  out  as  the 
free  amount;  but  he  has  not  included  in  his  account  a  sum  of  £300  con- 
tained in  the  bank  deposit  receipt  No.  33  of  process,  which  the  pursuer 
maintains  formed  the  principal  part  of  the  estate.  This  is  the  only  matter 
which  seems  to  be  in  dispute  between  the  parties. 

There  is  no  question  that  this  £300  was  originally  the  property  of  the 
deceased.  Defr.  himself  gives  the  history  of  the  progressive  accumulation 
by  the  deceased  which  brought  it  to  that  amount,  and  admits  that  the 
deposit  of  it  in  bank  was  made  by  him.  But  defr.  pleads  that  he  is  not 
bound  to  include  the  sum  in  his  account,  in  respect  it  was  "validly 
donated  to  defr.  by  the  deceased  during  his  lifetime,*'  and  he  supports  this 
plea  by  the  terms  of  the  deposit  receipt,  which  bears  that  the  money  was 
received  from  Mr  Donald  Mackenzie,  Shandwick,  Logie,  ''and  John 
Mackenzie,  his  brother,"  and  that  it  was  to  be  drawn  ''  by  them  or  either 
or  survivor  of  them;"*  and  by  the  statement  that  the  deceased  handed  the 
receipt  to  defr.  on  the  day  of  its  date  "  and  told  him  to  keep  it,  and  that 
the  contents  thereof  were  to  belong  to  the  longest  liver  of  them."  This 
statement  is  denied  by  pursuer,  but  the  first  thing  to  be  considered  is 
whether  the  plea  is  good,  assuming  the  fact  to  be  as  averred  by  defr. 

Defr.  founded  on  several  late  cases,  in  which  donations  of  money  mortis 
causa  were  allowed  to  be  proved  by  parole;  and  particularly  on  M^Cubbin*s 
ExeciUcrsT,  Tait,  31st  Jan.,  1868  [not  yet  published  in  the  regular  reports, 
but  noticed  in  the  Journal  of  Jurisprudence  for  March,  1868,  p.  172  (now 

*  The  following  is  a  oopy  of  the  deposit  receipt : — 

£300  sterliDg.  Bbitish  LiNiir  Covpavt  Bahk, 

Tain,  28th  May,  1867, 
BeceiYed  from  Mr  Donald  Mackenzie,  Shandwick,  Logie,  and  John  Mackenzie,  his 
brother,  three  hundred  pounds  sterling,  to  be  drawn  by  them,  or  either,  or  surrivor  of 
them,  which  is  this  day  placed  to  the  credit  of  their  deposit  account  with  the  British 
Linen  Company.  (Signed)  William  Rosa. 
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at  6  Macpb.  310)],  in  whicli  the  Court  held  that  the  terms  of  two  deposit 
receipts,  one  of  them  in  almost  the  same  words  with  that  now  in  qnestion, 
and  the  proved  circumstances  connected  with  them,  were  sufficient  to  con- 
stitute a  valid  donation.  But  in  all  those  cases  the  validity  of  the  dona- 
tion was  pleaded  against  the  executors  or  other  representatives  of  the 
donor,  and  not  against  the  jm  relictae  or  legitim.  They  were  cases  of 
donations  mortis  catua,  and  such  donations  have  never  been  denied,  if  com- 
petently proved,  to  be  effectual  against  the  representatives  of  one  who  has 
not  left  a  widow  or  children,  and  against  the  dead*s  part  of  the  goods  in 
communion,  though  there  bo  a  widow  and  children.  But  they  are  not  good 
against  the  jus  relictae  and  legitim,  as  in  terminis  stated  by  Lord  Deaa  in 
Morris  v.  Riddich,  16th  July,  1867,  5  Macph.  1036,  and  as  implied  in  the 
doctrine  of  the  institutional  writers,  given  effect  to  in  various  cases,  that 
the  husband  cannot  encroach  on  the  jus  relictae  by  any  deed  which  i3 
revocable  or  granted  mortis  cauia.  The  cases  relied  on  by  defr.  are  there- 
fore inapplicable  here,  where  the  alleged  donation  is  set  up  against  the 
jus  relictae,  unless  the  deceased  made  the  donation  to  him  in  terms  which 
divested  himself  in  his  lifetime.  The  question  here  then  is  whether  the 
terms  of  the  receipt,  and  the  facts  alleged  by  defr.,  assuming  their  troth, 
import  a  transference  of  the  £300  from  the  deceased,  so  as  to  put  it  beyond 
his  control  in  his  own  lifetime,  and  the  S.  S.  thinks  they  do  not 

The  mere  conjunction  by  the  deceased  of  defr.'s  name  with  his  own,  does 
not  necessarily  imply  that  a  donation  was  ever  intended,  either  instantly  or 
at  death.  Other  reasons  besides  a  purpose  to  gift  or  legate  may  have  led 
to  it.  The  object  may  have  been  to  make  the  money  at  once  accessible  on 
the  deceased's  death  without  waiting  until  an  executor  could  be  confirmed, 
or  it  may  have  been,  as  suggested  by  pursuer,  to  evade  the  Oovomment 
duties.  Accordingly,  in  the  cases  referred  to  by  defr.,  proof  of  the  cir- 
cumstances, in  addition  to  the  terms  of  the  deposit  receipt,  or  other  docu- 
ments, was  required  to  support  the  plea  of  donation.  But  there  can  be  no 
doubt  in  this  case,  that  the  terms  of  the  deposit  receipt  per  se  do  not  prove 
an  ifiter  vivos  irrevocable  gift  of  its  contents  to  defr.,  so  as  to  make  the 
money  from  the  date  of  the  receipt  his  and  not  the  deceased's.  This  ia 
plain  from  the  insertion  in  it  of  the  deceased's  own  name,  and  the  provi- 
sion making  tho  money  payable  to  the  survivor.  The  terms  of  the  pre- 
vious deposit  receipts,  and  the  facts  regarding  them  stated  by  defr.  himself, 
shew  that  any  right  meant  to  be  conferred  on  him  was  prospective  and  not 
present.  The  money,  or  the  smaller  sums  of  which  it  was  with  accnmala- 
tion  mcide  up,  was  lodged  in  bank  during  three  years  preceding  the  date  of 
the  receipt  claimed  by  defr.,  on  receipts  couched  in  the  very  same  words 
with  it;  but  notwithstanding  this,  the  deceased,  at  his  pleasure,  took  np 
the  money,  and  relodged  it  on  new  receipts,  drawing  the  interest  for  him- 
self. It^is  not  to  be  presumed  then,  that  when  the  deceased  took  the  last 
receipt  in  the  same  terms  as  the  former  ones,  he  meant  to  give  up  the  right 
to  its  contents  which  he  had  retained  and  exercised  over  those  in  whose 
place  it  came ;  and  defr.  has  not  averred  that  the  deceased  said  verbally 
that  he  was  giving  up  his  right  to  the  money.  His  statement  is  that  the 
deceased  told  him  to  keep  tho  receipt,  and  that  its  contents  were  to  belong 
to  the  survivor.  This  seems  to  imply  no  more  than  that  defender  was 
made  custodier  of  the  receipt,  and  that  it  would  become  his  own  if  he  was 
the  survivor;  but  no  transference  of  the  deceased's  own  right,  or  renuncia- 
tion of  his  power  to  withdraw  tho  custody  of  the  receipt  from  the  defr.,  and 
^0  what  he  choose  with  it,  is  alleged. 
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In  these  circumstances,  the  S.  S.  thinks  it  would  be  useless  to  allow  a 
proof  of  defr.'s  statement,  and  he  has  rejected  his  claim  to  the  £300  so  far 
as  it  encroaches  on  the^u^  relieUte, 

The  Sheriff  dismissed  an  appeal,  adding  this 

Note, — In  this  case  the  Sheriff  has  only  to  saj,  that  he  concurs  entirely 
in  the  view  of  it  taken  by  the  S.  S. 

Assuming  the  truth  of  the  statement  in  Article  7  of  defr.'s  statement, 
that  legal  donation  upon  which  he  founds  was  to  take  effect  only  in  the 
event  of  his  survivance  of  the  donor,  and  was  thus  plainly  a  donation 
mortis  causa,  as  such  it  can  affect  only  the  "dead's  part"  of  the  executry 
estate,  and  is  ineffectual  against  the  widow  of  the  deceased  claiming  her 
JUS  relidae. 

Act. — ShaiP,  D%ngicaU,^--^Alt — Forbes,  Tain, 

STEWARD  COURT  OF  KIRKCUDBRIGHT.— Stewards  Hectob  and 

DUNBAB. 

Pearson  &  Co.  v,  Dobie. 

DdUs  Recovery  Act — Decree  in  absence — Fixing  triaL — ^The  following 
interlocutors  sufficiently  show  the  nature  of  this  case: — On  Ist  May,  the 
S.  S.,  ''in  respect  the  judgment  of  the  3d  April,  1868,  to  which  the  sist 
now  produced  refers,  is  not  a  decree  in  absence.  Finds  that  said  sist  is, 
under  the  7th  sea  of  the  Act  30  and  31  Vict,  c.  96,  and  the  16th  sec  of 
the  Act  1  Vict.,  c  41,  inapplicable  and  incompetent;  dismisses  the  same 
accordingly,  and  discerns." 

Note. — Both  parties  appeared  by  their  procurators  at  the  first  diet  or 
calling  fixed  in  the  summons  on  20th  March  last;  the  pleas  of  parties 
were  then  noted  and  authenticated,  and  a  diet  fixed  for  hearing  parties, 
and  proceeding  to  try  and  determine  the  cause.  At  that  second  diet 
neither  pursuers  nor  their  procurator  appeared,  nor  was  any  reason  given 
for  their  absence,  or  adjournment  asked  on  their  behalf  But  defr.'s  pro- 
curator appeared,  and  craved  that  the  action  be  dismissed,  in  respect  of 
pursuers*  failure  to  appear  and  insist  in  the  process;  and,  in  respect  of  that 
defence,  the  action  was  dismissed. 

If  that  decree  of  dismissal  can  be  held  to  be  a  decree  in  absence,  it 
could  be  legally  opened  up  by  a  sist  under  the  statutes.  But  the  S.  S.  is 
inclined  to  hold,  that  after  tbe  parties  appeared  (by  their  procurator)  at  the 
calling  of  the  cause,  and  were  heard  on  the  nature  of  the  action  and 
defence,  and  had  their  pleas  noted,  and  a  date  fixed  for  trying  and  deter- 
mining the  cause,  all  the  further  procedure  must  be  held  to  have  taken 
place  inforo  contentioso,  and  not  in  absence. 

It  was  stated  by  pursuers*  procurator,  that  within  eight  days  of  the 
said  decree  of  dismissal,  he  applied  to  the  Clerk  of  Court  for  permission 
to  note  an  appeal  against  the  decree  to  the  Sheriff,  under  s.  1 1  of  30  and 
31  Vict.,  c  96,  and  was  refused  permission,  on  the  ground  that  the  decree 
was  not  appealable  under  that  statute.  And  it  was  maintained  that  if  the 
sist  be  dismissed,  the  pursuers  will  be  denied  a  hearing,  and  all  remedy 
against  the  effect  of  an  accidental  default. 

Assuming  pursuers*  statement  regarding  the  intended  appeal  to  be  cor- 
rect, it  presents  a  prima  facie  case  of  some  difficulty,  if  not  hardship,  to 
him.  But  as  that  matter  is  at  present  not  before  the  S.  S.,  he  abstains 
from  giving  'an  opinion  on  it.      At  the  same  time,  he  may  remark  that 
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pursuers  are  not  precluded  by  what  has  occurred  from  raising  a  new 
action,  in  which,  if  the  parties  or  their  procurators  attend  the  diets  fixed 
by  the  Court,  the  merits  of  the  claim  will  be  still  heard  and  determined. 

An  appeal  having  been  taken,  the  Sheriff,  on  11th  May,  ''remits  to 
the  Clerk  of  Court  to  lodge  in  process,  let,  copy  certified  by  him  of  all  the 
entries  relating  to  this  process  contained  in  the  books  kept  by  him  in  terms 
of  the  Debts  Hecovery  Act,  s.  51;  and,  2d,  a  report  regarding  the  porsaers' 
allegation  referred  to  in  the  S.  S.'s  Note,  that  within  eight  days  after  the 
decree  of  dismissal,  the  pursuer  applied  to  the  Clerk  of  Court  for  perroissioa 
to  note  an  appeal  to  the  Sheriff  under  the  llth  section  of  the  statute,  and 
was  refused  permission  on  the  ground  that  the  decree  was  not  appealable." 

Note. — The  Sheriff  considers  it  necessary  to  issue  the  above  order  before 
answer,  because  there  are  not  at  present  in  the  process,  as  transmitted  to 
him,  any  minutes  of  procedure,  nor  interlocutor  sheets  showing  the  pro- 
cedure and  interlocutors  prior  to  that  dated  1st  curt.  Even  the  terms  of 
the  interlocutor  of  3d  April  last  do  not  appear — there  being  in  process 
neither  the  original  nor  a  copy  of  the  interlocutor.  - 

Report  by  Steward-Clerk. — In  terms  of  the  interlocutor  of  the  llth  May 
curt.,  the  Steward-Clerk  begs  to  report  that  the  agent  for  pursuers  applied, 
within  the  statutory  period,  for  leave  to  minute  an  appeal  against  the 
judgment  of  the  S.  S.,  dated  3d  April  last,  and  was  told  that  there  was  no 
other  interlocutor  than  that  in  the  diet  book,  and  that  it  was  not  com- 
petent to  write  an  appeal  in  the  diet  book.  Certified  copies  of  the  entries 
in  the  diet  book  are  produced  herewith. 

The  extracts  from  the  diet  book  showed  entries  in  the  interlocutor 
column  of  these  dates  in  the  following  terms: — 

March  9. — ''Adjourns,  and  continues  till  next  Court  for  the  trial  of  tbs 
cause,  and  grants  diligence." 

April  3  (continued  case). — "Dismisses  action,  and  finds  defender 
entitled  to  40s  of  expenses." 

April  10  (sist). — "Adjourns,  and  continues  till  next  Court." 

May  1  (continued  case). — "  Sist  dismissed  as  incompetent." 

On  14th  May,  18G8,  the  Sheriff  "Finds  that,  by  the  summons,  raisetl 
as  under  the  Debts  Recovery  Act  1867,  defr.  is  concluded  against  for 
;£29  17s  6d,  and  was  cited  to  appear  on  20th  March;  that  on  that  diet  of 
compearance,  there  was  recorded  in  the  book  kept  by  the  Clerk  in  terms 
of  the  statute,  a  minute  or  order  as  follows: — 'Adjourns,  and  continncs 
till  next  Court  for  the  trial  of  the  cause,  and  grants  diligence"  Finds  that, 
by  these  vague  and  irregular  terms,  a  time  and  place  of  trial  were  not 
regularly  and  sufficiently  fixed  in  terms  of  s.  8  of  the  statute,  the  day, 
hour,  and  place  not  being  specified:  Finds  that,  notwithstanding,  and  in 
absence  of  the  pursuers,  by  themselves  or  a  procurator,  there  was  minuted 
in  the  book  of  record  the  following,  under  date  3d  April,  18G8: — 'Dis- 
misses action,  and  finds  defender  entitled  to  40s  of  expenses:*  Finds  that 
there  exists  no  record  of  any  order,  finding,  or  interlocutor  of  said  date, 
except  the  said  record,  and  that  the  same  was  not  pronounced  after  hearing 
both  parties,  and  was  not  an  interlocutor  issued  and  appealable  in  the 
manner,  and  according  to  the  terms  prescribed  in  s.  1 1  of  the  Act,  appli- 
cable to  interlocutors  where  the  case  has  '  been  heard.*  and  that  the  Clerk 
has  accordingly  reported  (No.  38)  that  the  pursuer*s  agent  'applied 
within,*  etc. :  Finds  that,  though  there  are  not  express  terms  of  deceruitarc 
or  absolvitor,  the  said  judgment  dismissed  the  pursuers*  action  in  an* 
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qualified  terms,  and  found  them  liable  in  a  specified  amount  of  expenses, 
and  having  been  pronounced  in  absence  of  the  pursuers,  the  Clerk  was 
warranted  in  holding  the  same  to  be  a  decree  or  judgment  in  absence, 
against  which  appeal  stay  of  execution,  or  of  extract  and  hearing,  might 
be  applied  for  in  the  form  allowed  by  s.  7  of  the  statute,  applicable  to  a 
decree  of  absolvitor  in  absence:  and  Finds  that  the  sist  and  warrant  issued 
by  the  Clerk  on  10th  April  last,  No.  36  of  process,  were  legally  issued; 
therefore  sustains  the  pursuers'  appeal;  sustains  the  said  sist  and  warrant; 
recalls  the  irregular  order  of  20th  March  last,  and  also  the  decree  or  inter- 
locutor in  absence  of  3d  April;  grants  warrant  to,  and  onJaias  the  Clerk 
of  Court  to  repay  to  the  pursuers  the  sums  of  forty  shillings  and  ten 
BluUings  mentioned  in  the  sist,  No.  36,  as  having  been  consigned  in  his 
hands,  and  remits  to  the  S.  S.  to  proceed  in  the  cause  according  to  law, 
and  decerns." 

Note, — The  Sheriff  is  unable  to  concur  with  his  Substitute  in  holding 
that  a  "new  action"  is  the  appropriate  or  competent  remedy  now  open  to 
the  pursuers,  and  thinks  that  the  remark  in  the  Note  of  tbe  S.  S.,  to  the 
eifect  that  the  pursuers  are  not  precluded  by  what  has  occurred  from 
raising  a  new  action,  in  which  the  merits  of  their  claim  may  be  heard  and 
determined,  is  inconsistent  with  the  positive  enactment  of  s.  27  of  the 
Debts  Recovery  Act,  that  no  interlocutor,  judgment,  order,  or  decree  pro- 
nounced under  the  authority  of  this  Act,  shall  be  subject  to  reduction, 
advocation,  suspension,  or  appeal,  or  aiiy  other  form  of  review,  or  stay  of 
diligence,  except  as  herein  provided,  on  any  ground  whatever. 

What  has  occurred  is  a  judgment,  order,  or  decree  pronounced  under 
the  Act,  to  the  effect  of  dismissing  the  action,  and  finding  the  defender 
entitled  to  specified  expenses.  And  it  appears  to  the  Sheriff  that  this 
would  be  pleadable  as  an  effectual  bar  to  a  new  and  similar  action  for  the 
debt  against  defr.,  unless  appealed  against  or  stayed  and  set  aside  in  one 
or  other  of  the  forms  provided  by  the  statute;  for  it  contains  no  restriction, 
and  sets  forth  no  reason  importing  or  implying  right  to  bring  a  new  action. 

That  the  order  of  3d  April  was  not  appealable  as  under  s.  II  of  the  Act 
seems  plain  from  the  words  of  that  section  and  the  form  of  appealing  there 
prescribed.  For  this  order  was  not  pronounced  in  a  case  in  which  parties 
were  or  could  have  been  previously  heard  against  the  order,  defr.  only 
having  been  present,  and  pursuers  having  been  absent  Nor  was  there  any 
interlocutor  under  which  the  appeal  might  have  been  minuted  and  trans- 
mitted to  the  Sheriff,  as  distinctly  prescribed  by  8.  11,  applicable  only 
''where  the  case  has  been  heard."  It  appears  to  the  Sheriff  that  the 
minuting  or  lodging  of  notes  of  pleas  at  a  previous  or  different  diet  or  date 
could  not  be  held  a  hearing  in  the  sense  or  meaning  of  the  enactment  in 
question.  And  the  order  of  3d  April  having  actually  passed  in  absence,  it 
seems  to  follow  that  the  clerk  correctly  dealt  with  it  as  a  decree  in  absence, 
appealable  or  reviewable  in  the  manner  and  on  the  condition  made  appli- 
cable to  decrees  in  absence  by  s.  7  of  the  Debts  Recovery  Act  and  s.  16  of 
the  Small  Debt  Act  therein  referred  to. 

As  regards  the  expenses  consigned,  the  Sheriff  thinks  they  must  be  re- 
turned to  pursuers;  for  such  a  vague  order  as  that  of  30th  March  put  them 
under  no  obligation  to  attend  on  3d  April.  That  day  was  not  specified  in 
the  order,  and  it  would  bo  most  unsafe  to  hold  a  vague  "  adjournment  till 
next  Court "  as  sufEcient  fixing  of  "  time  and  place  "  for  trial,  as  required 
by  8.  7  of  the  Act     A  party  may  attend  diets  either  by  himself  or  a  pro- 
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carator,  and  it  would  not  be  reasonable  to  bold  tbat  litigants  know  "  next 
Court,**  tbougli  procurators  may;  the  day,  hour,  and  place  ought  to  be 
specified  in  such  an  order,  to  guide  parties,  and  also  the  citation  of  wit- 
nesses, safely. 
Act — Broatch, A  It — Heicat, 

SHERIFF  COURT  OF  PERTHSHIRE,  PERTH— Sheriffij  Tait  and 

Babclat,  LL.D. 

Whitton  v.  Stbwaet. — May  8  and  Aug.  20. 

Proof — Witness — OutJxticry, — This  was  an  action  arising  out  of  a  sale  of 
sheep  stock.  After  proof  had  been  led  on  both  sides  a  commission  was 
moved  to  examine  John  Whittou,  the  shepherd,  now  in  Canada^  It  was 
objected  that  he  had  been  outlawed  at  the  Circuit  Court  held  at  Dundee, 
under  an  indictment  for  sheep-stealing,  and  so  was  not  an  admissible  wit- 
iicss.  The  S.  S.  repels  the  objection  to  the  competency  of  the  said  witness, 
and  orders  the  cause  to  the  roll,  that  the  terms  of  the  commission  may  be 
adjusted  and  granted. 

Note, — This  is  a  novel  and  very  important  point  of  legal  practice,  and 
on  which  the  S.  S.  has  bestowed  considerable  pains.  Outlawry  was  an 
ancient  and  severe  judicial  act,  not  confined  to  criminal  courts.  Until 
recent  times  it  was  in  Scotland  the  only  coercion  to  enforce  recovery  of 
civil  debts  above  a  very  small  amount,  unless  the  debtor  resided  within  a 
royal  burgh.  The  debtor,  on  disobeying  the  charge  of  the  sovereign  pro- 
ceeding on  letters  of  horning  to  pay  his  creditor,  was  denounced  a  rebel, 
and  very  severe  penalties  followed  thereon,  but  all  of  course  personal  to  the 
rebel  or  outlaw.  The  ancient  form  is  still  permissible,  but  the  penal  con- 
sequences have  long  since  disappeared.  Fugitation  was  the  more  appro- 
priate term  applied  to  a  party  who  failed  to  answer  a  charge  and  citation 
to  the  higher  criminal  courts  of  the  realm,  but  the  consequences  were  at 
one  time  not  much  different  from  those  which  followed  on  the  civil  chaige. 

The  question  now  raised  involves  the  inquiry  whether  a  sentence  of  fagi- 
tation  on  failure  to  answer  a  criminal  charge  is  personal  to  the  defaulter,  or 
whether  it  so  taints  his  character  and  his  credit  as  actually  to  make  him 
civilly  dead,  and  so  to  deprive  the  general  community  of  his  evidence 
where  such  may  be  essential  to  justice,  and  its  denial  might  involve  gross 
injustice  and  calamitous  consequences. 

This  certainly  would  bo  repugnant  to  all  legal  and  moral  principle.  It 
would  be  even  worse  than  punishing  the  innocent  instead  of  the  guilty,  for 
the  fugitive  from  justice  may  still  be  perfectly  innocent,  and  may  have 
shunned  his  trial  and  justification  from  mere  natural  timidity,  shame,  or 
from  many  other  motives  independently  altogether  of  actual  guilt.  Never- 
theless, if  the  law  be  authoritatively  fixed  to  the  contrary,  the  Sheriff  would, 
however  reluctantly,  bow  to  its  sanction.  But,  after  every  consideratioD, 
he  can  find  no  absolute  authority  to  compel  him  to  proceed  directly  in  the 
£ice  of  the  grand  principles  of  justice.  In  the  first  place,  no  ancient  legal 
authority  in  Scotch  jurisprudence  recognises  such  exclusion.  Lord  Stair, 
writing  so  far  back  as  1G81,  when  outlawry  and  fugitation  were  most 
stringent  and  extreme,  and  the  restrictions  on  witness-bearing  absurdly 
extensive,  lays  down  no  such  consequence  of  these  judicial  acts.  Whilst 
mentioning  the  many  restrictions  on  evidence,  he  never  once  hints  at  any 
exclusion  arising  from  fugitation.    Whilst  admitting,  with  his  characteristic 
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philosophy,  that  "  positiye  law  or  castom  hath  been  too  apt  to  reject  wit- 
nesses who  were  not  morally  inhabile,"  he  records  (iv.  43,  8  and  9)  as 
grounds  of  exclusion  then  existing,  "  relationship,"  "  poverty,  whereby 
witnesses  are  more  capable  of  corruption."  The  scale  of  moral  rectitude, 
when  weighed  in  this  pecuniary  balance,  so  as  to  admit  testimony,  was 
then  estimated  as  low  as  £10  Scots,  or  16s  8d  sterling.  "Partial  counsel," 
*'  ultroneous  witnesses,"  "  appearing  without  the  form  of  citation,"  "  ser- 
vants and  others  who,  though  not  in  a  servile  condition,  yet  continued  in 
the  family  of  the  adducer  for  some  considerable  time,"  "  moveable  tenants 
who  have  no  tacks  for  terms  to  run,"  "  advocates,  agents,  factors,  trustees," 
"  extraordinary  friendship  or  intimacy;"  and,  to  crown  the  climax,  "  women 
are  rejected  from  being  witnesses  in  causes  merely  civil."  Now,  it  does 
appear  very  remarkable  at  such  an  age  of  excessive  scrupulosity,  if  outlawry 
or  fugitation  was  then  a  tenable  objection  against  admission  of  a  witness, 
his  lordship,  so  comprehensive  and  so  minute  in  every  particular,  should 
have  omitted  to  mention  the  fact  under  either  branch  of  the  subject  as  one 
of  the  direct  consequences  of  the  judicial  sentence,  or  as  one  of  the  grounds 
of  the  exclusion  of  testimony.  Lord  Stair,  with  his  far-seeing  powers, 
sums  up  the  eleven  grounds  of  exclusion  of  witnesses  then  existing,  with 
the  general  observation:  "  But  in  all  these  objections  against  witnesses 
where  they  are  not  simply  excluded  as,  or  have  interest  in  the  cause 
whereby  they  may  gain  or  lose,  or  in  near  collateral  relation  or  enmity, 
voitnessa  should  not  be  rejected  unless  other  witnesses  unsuspect  could  be  found." 
This  is  the  foundation  of  the  exception  penuria  testuim  to  overrule  all  ex- 
clusions. 

In  like  manner  Mr  Erskine  (iv.  4,83),  writing  at  a  later  age  (1754), 
confines  the  penalty  of  fugitation  to  personal  consequences,  and  when  deal- 
ing with  the  then  existing  exclusion  of  testimony  he  does  not  mention 
fugitation  or  outlawry  as  an  objection.  In  his  principles  (which  is  the 
book  of  permanent  authority,  being  published  in  his  lifetime),  so  far  from 
giving  any  countenance  to  the  doctrine  now  sought  to  be  inferred,  he 
states  (iv.  2-14)  ''the  testimony  of  infamous  persons  is  rejected,  id  est, 
persons  who  have  been  guilty  of  crimes  that  law  declares  to  infer  infamy, 
or  who  have  been  declared  infamous  by  the  sentence  of  a  judge,  but  infamia 
fcLcti  does  not  disqualify  a  witness."  Reference  may  be  made  in  like  man- 
ner to  the  works  of  Sir  George  Mackenzie,  Bank  ton,  Wallace,  and  all  the 
institutional  writers  of  a  byegone  age,  and  to  the  various  editors  who  have 
successively  brought  down  the  law  to  modern  times.  No  vestige  will  be 
found  in  their  treatises  of  any  such  objection  to  a  witness  as  his  escape 
from  the  ordeal  of  a  judicial  trial. 

Mr  Dickson,  in  his  admirable  Treatise  on  Evidence  (s.  1670),  notices 
the  ancient  exclusion  of  evidence,  and  as  such,  manifest  restriction  on  the 
administration  of  justice,  he  very  happily  observing,  "for  a  number  of  years 
the  prevailing  spirit  both  in  the  Courts  and  the  Legislature,  has  been  to 
sweep  away  the  grounds  for  excluding  witnesses,  leaving  to  the  old  objec- 
tions whatever  effect  they  ought  to  have  upon  the  credibility  of  witnesses 
who  are  open  to  them."  The  learned  author  notices  the  rejection  of  wit- 
nesses convicted  of  crimes  inferring  infamy,  but  he  adds,  "  that  infamous 
character  or  criminality  without  conviction,  however  great  and  notorious, 
does  not  create  inadmissibility  (s.  1777).  He  cites  a  host  of  authorities, 
ancient  and  modern,  in  support  of  this  liberal  and  sensible  view. 

By  11  Qeo.  lY.  and  1  Wm.  lY.,  c.  37  (1830),  all  convicted  criminals. 
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of  wliatever  crime,  except  perjary,  were  competent  witnesses,  after  haviDg 
uodergonc  the  punishment  awarded  them.  But  a  great  advance  was  ulti- 
mately made,  and  now  by  15  Vict.,  a  27,  s.  1  (1802),  "no  person  adduced 
as  a  witness  in  Scotland  shall  be  excluded  from  giving  evidence  by  reason 
of  having  been  convicted  of,  or  of  having  svffcred  punishment  for  erinuJ* 
In  this  advanced  stage  of  the  law,  it  follows  that  had  John  Whittoa 
appeared  at  the  last  Circuit  Court  at  Dundee,  and  been  convicted  of  sheep- 
stealing,  or  of  any  crime  whatever,  and  sentenced  to  penal  servitude  for  any 
term  however  long,  he  might,  nevertheless,  have  been  an  admissible  wit- 
ness. Since  he  has  chosen  not  to  thole  an  assize,  but  to  escape  even  before 
the  criminal  citation,  it  is  now  gravely  maintained  that  he  is  not  only  to  be 
held  guilty  contrary  to  the  boasted  axiom  that  every  man  is  presumed  to 
be  innocent  until  his  guilt  is  established,  but  he  involves  in  the  conse- 
quence of  his  timidity  the  innocent  parties  who  may  be  deprived  of  justice, 
because  of  his  testimony  on  a  matter  which  he  alone  can  solve. 

S.  1693  states  the  objection  of  outlawry  as  existing,  but  solely  on  the 
authority  of  Hume  and  Alison,  and  the  Circuit  decision  afterwards  to  be 
noticed ;  but  he  sensibly  adds,  "  the  ground  of  this  exclusionary  rule  is  not 
the  untrustworthiness  of  the  witness;  it  is  a  penalty  directed  apparently 
against  the  outlaw,  but  really  punishing  the  innocent  party  who  requires 
his  evidence,  and  who  from  want  of  that  proof  may  lose  his  case.  Fortu- 
nately this  rule  has  very  seldom  to  be  applied  in  practice.*' 

The  objection  is  solely  founded  on  a  statement  of  Hume,  Cojn,  iL,  270, 
that  the  sentence  of  fugitation  ''is  attended  with  the  forfeiture  of  his 
person  in  law  {amittit  legem  terrae),  so  that  he  cannot  hear  testimony  on  any 
occasion^  or  hold  any  place  of  trust,  or  even  pursue  or  defend  in  any  process 
civil  or  criminal."  For  that  part  of  this  sentence,  as  to  the  exclusion  of 
witness-bearing,  the  baron  cites  no  authority.  The  same  author  (iL,  310), 
when  treating  of  objections  to  a  juror,  repeats  his  opinion  for  exclusion  m 
that  capacity  of  an  outlaw,  but  the  reason  there  assigned  is  not  very  coo- 
elusive.  "The  outlaw  has  no  character  in  law  even  to  defend  himself 
against  any  prosecution,  and  much  less  to  determine  on  the  guilt  or  inno- 
cence of  another."  No  authority  is  cited,  and  even  though  the  reason  was 
good  to  exclude  an  outlaw  from  the  jury-box,  it  does  not  follow  that  he 
should  be  equally  excluded  as  a  witness,  and  thus  deprive  an  innocent  party 
of  his  testimony,  which  might  be  all  essential  to  the  ends  of  justice.  Besides, 
there  is  the  ajssurdity  of  supposing  the  probability  of  an  outlaw  appearing 
as  a  juror,  or  indeed  being  found  in  the  jury  list.  When  subsequently 
treating  of  objections  to  witnesses,  Hume  does  not  enumerate  fugitation  ss 
one  of  the  number.  So  far  from  these  giving  countenance  to  the  mere 
flying  from  trial  being  a  ground  of  objection,  he  states  (iL,  353)  that  to 
infer  infamy,  the  offered  witness  "  must  be  shown  to  be  already  infamoos 
by  his  conviction  in  due  course  of  some  crime  inferring  infamy,  after  a  fait 
.  and  open  triaV^  For  this  doctrine  he  cites  numerous  cases  supplemented 
by  Mr  Bell  in  his  Notes. 

Alison  (iL,  350,  386)  echoes  the  doctrine  of  Hume  when  treating  of  the 

effect  of  outlawry,  and  omits  all  mention  of  the  objection  when  treating  of 

exclusion  of  witnesses.     On  the  contrary,  he  states  (p.  441)  that  in  England 

"  outlawry  has  the  same  effect  with  conviction,  if  following  on  a  charge  of 

*  treason  or  felony,  a  principle  to  which  there  is  nothing  analogous  in  our  practice. 

It  must  occur  to  a  lawyer  as  passing  strange,  that  if  the  sentence  of  oot' 
lawry  formed  a  valid  objection  to  the  outlaw  being  a  witness  in  any  case. 
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snch  shoald  never  have  been  noticed  in  any  of  onr  ancient  institational 
writers,  at  a  time  when,  on  the  one  hand,  the  penalties  were  most  severe, 
and,  on  the  other  hand,  the  restrictions  on  witness-bearing  most  extensive, 
but  that  the  doctrine  shoald  be  reserved  for  discovery  by  a  commentator  in 
tlie  present  century. 

It  is  always  unsafe  to  refer  to  English  practice,  or  that  of  any  foreign 
country,  as  to  rales  of  evidence.  Bat  certainly  the  admission  of  testimony 
subject  to  observation  on  credit,  was  much  more  and  earlier  the  rule  with 
our  Southern  neighbours,  from  whom  it  has  been  recently  largely  imported 
north  of  the  Tweed.  There  are  radical  differences  between  the  two  sections 
of  the  United  Kingdom,  especially  in  the  prior  securities  of  coroners*  in- 
quests, and  the  grand  jury  in  England,  and  the  existence  of  a  public  prose- 
cutor with  us,  and  its  absence  in  the  South.  There  is  also  a  marked  dif- 
ference in  the  constitution  of  their  and  our  criminal  courts,  and  the  mode 
of  procedure  therein.  Philips,  nevertheless  (Evid,  31)  states  that  "out- 
lawry for  treason  or  felony  has  the  same  effect  as  judgment  after  a  verdict 
or  confession."  But  Alison  remarks  that  we  have  no  analogous  principle  in 
our  practice.  Philips  wrote  before  the  great  latitude  in  admission  of  evi- 
dence during  recent  years.  Indeed,  at  one  time,  ecclesiastical  excommuni- 
cation in  England  excluded  the  excommunicated  person  from  giving  evi- 
dence, of  which  there  appears  no  trace  in  Scotland.  But  this  remain  of 
clerical  supremacy  and  tyranny  was  in  England  removed  by  53  Geo.  UL, 
c.  127,  ss.  2,  3.  Philips  (it,  29)  remarks  that  "  nothing  less  than  conviction 
will  disqualify  a  witness.  Writers  on  the  subject  of  evidence,"  he  adds, 
"  distinguish  between  in/amia  Juris  and  infamia  facti.  Of  these  tests  of  in- 
famy, the  latter  may  destroy  the  credibility  of  a  witness,  but  it  is  the 
former  only  that  candestroy  kiseompctenct/"  Taylor  (Evid.  1079)  animadverts 
on  the  older  restrictions:  "  Had  they  been  really  founded,  as  they  purported 
to  be,  on  public  experience,  they  would  have  furnished  a  most  revolting 
picture  of  the  ignorance  and  depravity  of  human  nature.  The  disqualifica- 
tion of  a  witness  which  followed  his  conviction  of  an  infamous  crime  rested 
on  the  fallacious  assumption  that  having  been  once  guilty  of  a  dereliction 
of  duty,  he  would  ever  be  regardless  of  truth,  even  though  he  should  have 
no  possible  interest  to  serve.*' 

To  return  to  the  Scotch  institutional  writers.  We  find  respectable 
authorities  adverse  to  the  doctrine  of  Hume.  Glassford  (Pr,  of  Ev,  479) 
says,  "  Whatever  was  the  former  rule  in  regard  to  persons  outlawed  on 
account  of  the  rigid  interdiction  which  followed  that  sentence,  ihey  too  are 
now  beyond  question  admissible,  for  they  are  puniskedy  not  in  their  reputation,  but 
their  property — so  that  not  even  their  credibility  is  affected"  Tait  \Evid.  359, 
second  ed.  1837)  expresses  his  view  in  similar  terms.  In  the  third 
(Urquhart's)  edition  it  is  stated  that  the  objection  founded  on  conviction  of 
crime  had  been  by  statute  removed  as  being  '*  intolerable,  especially  in  crimincd 
prosecutions,'*  The  doctrine  as  to  outlaws  is  much  more  fully  set  forth  than 
in  former  editions.  It  is  thus  stated  (p.  347):  "As  legal  infamy  only 
attaches  to  a  person  in  consequence  of  a  conviction  by  a  jury,  it  follows  that 
a  person  who  is  outlawed  for  not  appearing  to  stand  his  trial  for  an  offence 
which,  if  proved  against  him,  would  infer  infamy,  is  nevertheless  admissible 
as  a  witness,  because  a  sentence  of  fugitation  and  outlawry  does  not  by  the 
law  of  Scotland  proceed  upon  a  legal  presumption  of  the  guilt  of  the  party, 
but  upon  his  contempt  of  the  king*s  wiU,  in  failing  to  appear  when  lawfully 
summoned  to  underlie  the  law  in  his  Court." 


^616  NOTES  OF  CASES 

■ 

It  mast  be  conceded  that  there  is  one — but  only  one — jadicial  roliog  to 
the  opposite  effect.  Were  it  not  for  that  single  case,  no  lawyer  for  a  moment 
would  uphold  the  exclusion,  in  the  absence  of  all  vestige  of  its  existence  in 
the  works  of  ancient  commentators,  merely  on  the  more  modem  dictnm  of 
Hume  and  Alison,  but  contradicted  by  Qlassford,  Tait,  and  Urqnhart,  sup- 
ported by  the  absence  of  similar  exclusion  in  English  law.  The  case  now 
noticed  is  that  of  Hunter,  23d  Sept.,  1838,  at  Inverness  circuit  (2  Swinton, 
181).  Numerous  circumstances  militate  against  this  decision.  The  S.  S., 
from  respect  to  the  distinguished  judges — Medwyn  and  Mackenzie  com- 
ments on  the  decision  at  some  length. 

1st.  The  decision  was  given  by  judges  at  Circuit  Such  rulings,  like 
those  at  nisi  prius  in  England,  are  never  considered  of  much  weight  as 
authorities.  The  S.  S.  cannot  refrain  from  quoting  at  length  the  opinion 
attributed  to  one  of  their  own  number  as  to  the  just  estimate  of  sack 
Circuit  decisions.  Lord  Cockbum  is  well  understood  to  have  thus  ex- 
pressed himself: — "  No  judge's  head  is  always  clear,  or  his  memory  always 
loaded  with  a  full  and  accessible  cargo  of  authorities^  Brevity  is  the 
only  tolerated  virtue.  The  judge  attempts  to  quash  the  Bar  by  a  sudden 
show  of  apparent  knowledgOi  and  the  Bar  strains  to  paralyse  him  by 
precedents  which,  on  the  instant,  he  cannot  appreciate,  or  sophistry  which 
he  cannot  at  once  detect.  Ammunition  is  looked  for  in  the  arsenal  of  the 
adjoining  library,  and  should  a  learned  pundit  chance  to  appear,  he  is  like 
to  be  torn  to  pieces  for  an  opinion  by  both  sidea  All  this  only  thickens 
the  cauldron.  The  poor  distressed  judge  perspires  and  tries  to  look  wise 
and  easy,  but  he  can  do  nothing,  and  groans  inwardly,  when  the  Bar  at 
length  stops.  Compelled  then  to  do  something,  he  first  makes  a  struggle 
to  evade  deciding,  which  failing,  he  endeavours  to  escape  behind  some 
general  maxim,  which  all  failing,  he  relieves  himself  by  a  desperate  plunge, 
and  decides,  conscious,  however,  that  he  perhaps  would  have  been  as  right 
if  he  had  decided  exactly  the  opposite  way." — Edinburgh  Eeviw, 
January,  1846. 

2d.  The  decision  was  given  some  years  before  the  statutory  relaxations 
of  evidence,  even  admitting  convicted  criminals  of  all  classes  before  the 
expiry  of  their  sentences.  The  case  for  the  admission  of  the  witness  at 
Inverness  seems  to  have  been  well  put  by  the  A.  D.,  afterwards  Lord 
Handyside,  and  the  objection  would  certainly  be  equally  well  supported  by 
the  now  Lord-Advocate  Qordon.  The  A.  D.  argued — **  The  obligation  to 
bear  testimony  in  a  Court  of  law  is  very  properly  compulsory,  and  it  is 
not  only  illegal,  but  unjust,  to  extend  the  objections  agiunst  witnesses 
beyond  those  daily  recognised."  The  two  judges  rested  their  judgment 
entirely  on  the  unsupported  dictum  of  Hume. 

3di  One  very  important  element  existed  in  that  case  which  has  no 
place  in  the  present  It  was  a  criminal  prosecution.  In  criminal  law, 
every  point  is  taken  and  allowed  in  favour  of  the  accused.  The  crown 
officers  must  have  known,  or  should  have  known,  the  fact  of  the  outlawry 
standing  against  their  offered  witness,  obtained  at  their  instance,  and 
which  they  only  could  obliterate.  It  was  their  duty,  therefore,  to  have 
done  so  in  tim&  Suppose  that  the  offered  witness  had  been  called  in 
exculpation,  and  the  Crown  had  objected,  can  it  for  one  moment  bo  sup- 
posed that  the  objection  would  have  been  sustained)  The  principle,  how- 
ever, is  the  same.  If  the  mark  is  indelible,  then  the  witness  mast  be 
inadmiMJble  for  all  parties  and  purposes.    Tbis^  too,  leads  to  the  fartiier 
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observation,  that  this  objection  is  not  like  that  which  at  one  time  existed 
on  criminal  convictions  of  infamous  crimes,  which,  although  so  far  atoned 
by  panishment,  still  left  the  criminal  taint  abiding.  Now  such  objection 
is  completely  removed,  whether  punishment  has  been  suffered  or  not. 
Does  it  not  follow  that  what  of  itself  affords  no  evidence  of  criminality,  but 
merely  of  contumacy,  should  follow  the  same  course  ?  It  appears  a  strange 
rule  that  the  man  who  the  one  moment  is  wholly  debarred  from  the  duty 
of  giving  evidence  for  his  fellow-citizens,  the  very  next  can  be  restored  to 
the  fullest  credit,  not  by  any  act  which  he  has  done,  or  can  do,  but  by  the 
mere  formula  of  the  Crown  officials  asking,,  and  the  Court  granting,  as 
matter  of  course,  a  recall  of  the  previous  outlawry.  In  one  view,  thus  to 
prevent  the  outlaw  from  fulfilling  his  duty  to  society  in  witness-bearing  is 
to  confer  on  him  a  privilege  rather  than  to  impose  on  him  a  penalty,  and 
a  privilege  not  enjoyed  even  by  a  convicted  criminal. 

One  rather  important  circumstance  remains.  It  cannot  be  of  frequent 
occurrence,  as  observed  by  Mr  Dickson,  that  an  outlaw  can  be  called  to 
give  evidence  in  our  courts.  Here  the  offered  witness  is  in  another  coun- 
try, where  he  would  be  received  in  their  courts  of  law  as  a  good  witness. 
It  appears  from  the  record  and  proof  that  he  is  a  most  essential  if  not  a 
necessary  witness  in  this  case,  and  he  is  called  not  on  the  side  of  the  pro- 
secution  but  of  the  defence,  and  thus  there  is  a  combination  of  circum- 
stances all  in  favour  of  his  admission. 

On  the  whole,  after  mature  consideration,  the  S.  S.  feels  himself  con- 
strained to  repel  the  objection,  and  admit  the  witness  to  be.  examined  on 
commission  abroad. 

On  an  appeal,  the  Sheriff  affirmed  (20th  Aug.),  adding  the  following 
note: — 

Note. — ^Since  the  passing  of  the  Act  15  Vict.,  c.  27  (1852),  it  seems 
impossible  to  hold  that  sentence  of  fugitation  for  not  appearing  to  stand 
trial  can  exclude  a. witness,  adduced  not  by  himself  as  a  party  in  a  case, 
but  by  a  third  person  in  a  litigation  in  which  he  is  no  party;  while  under 
that  Act,  even  if  he  had  been  tried  and  convicted,  he  would  not  have  been 
excluded  from  being  a  witness. 


STEWARD   COURT,   KIRKCUDBRIGHT.— Sheriffs  Hectoe 

and  DuNBAB. 

Lino  and  Mandatobt  v.  Wood. — July  21. 

Imprisonm&fd  held  not  implement  of  a  decree  under  the  Certain  Debts 
Becovery  Act — Sist — Competency.— Pursuers  obtained  decree  in  absence  under 
the  Debts  Recovery  Act  on  1st  May,  1868.  A  charge  was  given  on  4th 
May.  On  Ist  June  defr.  was  imprisoned  in  Kirkcudbright  Jail.  Next  day 
a  sist  was  taken  out  and  duly  intimated  to  pursuer's  mandy.,  and  twenty- 
four  hours  after  it  was  intimated,  defr.  was  liberated  by  his  orders.  At  the 
calling  of  the  sist  its  competency  was  objected  to  on  the  ground  that  the 
imprisonment  was  implement  of  the  decree. 

The  S. S.  (10th  July) — "In  respect  the  defr..  Wood,  against  whom 
decree  was  passed  in  absence  on  1st  May,  1868,  was  personally  charged  to 
implement  that  decree  on  4th  May,  1868,  and  thereafter  imprisoned  ia 
execution  of  diligence  on  said  decree,  from  which  personal  diligence,  executed 
before  the  sist  was  applied  for,  he  cannot  obtain  relief  under  the  provisions 


G18  NOTES  OF  CASES  IN  SHERU'F  COUETS. 

of  the  Small  Debt  Act,  1  Vict,  cap.  41,  or  of  the  Debts  Recovery  Act,  30 
and  31  Vict.,  cap.  96;  dismisses  the  sist  as  incompetent,  and  decerns." 

**  Note, — The  question  raised  under  the  sist  is  not  free  from  difficnltj.  It 
depends  on  the  construction  of  s.  16  of  1  Vict.,  cap.  41,  incorporated  in  & 
7  of  30  and  31  Vict.,  cap.  96.  1.  The  decree  against  Wood  of  Ist  Maj, 
18G8,  was  confessedly  a  decree  in  absence.  2.  A  charge  on  that  decree 
was  executed  personidly  against  Wood  on  4th  May,  1868.  3.  The  defir. 
having  failed  to  obtemper  the  decree  within  the  days  allowed  by  the  charge, 
was  imprisoned  in  execution;  and,  4.  That  personal  diligence  had  been 
executed  before  the  sist  was  applied  for.  Is  the  sist  competent  in  these 
circumstances)  Under  b.  16  of  1  Vict.,  cap.  41,  a  sist  is  competent 
at  any  time  before  a  charge  is  given;  or,  in  the  event  of  a  charge  being 
given,  before  implement  of  that  decree  has  followed  thereonu  And  the  sist 
is  in  the  form  of  a  warrant  '^  sisting  execution  "  till  the  next,  or  an  adjourn- 
ment, or  any  subsequent  Court  day,  and  authorising  the  cause  to  be  then 
heard. 

The  defr.  maintains  that  the  sist  is  competent  here  if  the  decree  has  not 
been  implemented,  and  that  the  decree  cannot  be  held  to  have  been  imple- 
mented, as  the  imprisonment  only  followed  on  his  failure  to  implement  the 
decree.  The  logic  and  plausibility  of  that  contention  would  have  appeared 
to  the  S.  S.  irresistible  if  the  Supreme  Court  had  not,  in  interpreting  a 
similar  expression  in  s.  18  of  1  and  2  Vict.,  cap.  119,  held,  in  several  cases, 
that  the  Sheriff  had  no  power  to  repone  after  a  poinding  on  a  decree  in 
absence.  It  was  so  held  in  Stephenson  A  Co.  v.  DchhiM,  17th  Feb.,  185S; 
M^LacMan  v.  Rutherford  S  Co.y  IQth  June,  1854;  and  Anderson  y,  Andtrsoi%j 
6th  June,  1855. 

In  Stephenson  S  Co.  Lord  Wood  no  doubt  stated  that  a  different  rule  pre- 
vails as  to  procedure  under  the  Small  Debt  Act&  But  these  statutes  are 
differently  worded  from  that  with  which  we  are  dealing  (I  and  2  Vict,  cap. 
119).  There  the  Sheriff  is  empowered  to  sist  execution.  But  the  difficulty 
as  regards  procedure  under  the  Small  Debt  Acts,  raised  by  that  eminent 
judge,  was  surmounted  in  two  subsequent  judgments  on  circuit,  viz., 
Rowan  v.  Mercer^  Lord  Justice-Clerk  and  Deas,  at  Ayr,  12th  May,  1863 
(35  Jur.  560);  and  Wylie  v.  Dawson  or  Clawson,  by  Lord  Ardmillan  (36 
Jur.  1),  at  Ayr,  on  16th  Sept,  1863.  In  all  these  cases  above  referred  to, 
except  that  of  M*LacMan  v.  Rutherford  dt  Co.,  the  creditor  had  established, 
by  the  diligence  of  poinding,  a  nexus  on  his  debtor's  effects,  which  was 
held  to  be  implement,  or  partial  implement,  of  the  decree,  excluding  the 
Sheriff's  power  to  repone.  But  in  WLaMan  v.  Rutherford  S  Co.,  the  ques- 
tion was  raised,  whether  it  was  competent  for  the  Sheriff,  under  the  1  and 
2  Vict.,  cap.  119,  to  repone  against  a  decree  in  absence  on  which  the  defr. 
Lad  been  imprisoned.  Two  of  the  judges,  Lords  Wood  and  Deas,  indicated 
a  decided  opinion  that  the  Sheriff  could  not  there  repone  the  defender — 
Lord  Deas,  on  the  ground  that  *'  the  Sheriff  had  no  power  to  liberate  the 
defr.,"  and  Lord  Wood  holding  'imprisonment  to  be  in  much  the  same 
position  as  poinding."  It  is  in  a  certain  sense  implement  The  only 
remedy  open  to  the  pursuer  is  reduction.  The  same  reasons  apply  to  pro- 
cedure under  the  Small  Debt  Act,  which  give  the  Sheriff  no  power  to  libe- 
rate the  imprisoned  defr." 

The  defr.,  in  appealing,  added  to  his  appeal  the  following  note  of  autho- 
rities:—Debts  Recovery  Act,  30  and  31  Vict,  c  9(5,  s.  17  and  7;  Small 
Debt  Act,  1  Vict,  c.  41,  s.  16;  Sheriff  Court  Act,  16  and  17  Vict,  c.  80, 
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8.  26,  provision  there;  Notes  on  Certain  Debts  Recovery  Act,  by  the  late 
Sheriff  Stratheam;  Chap,  on  ''first  diet  of  appearance,"  pp.  73-4  of 
Scoiiish  Law  Magas/ine  and  Sheriff  Court  Exporter  for  1867;  Barclay's 
M'Qlashan's  Notes  on  Sheriff  Court  Practice,  p.  307;  Erskine's  Institutes, 
2d  ed.,  p.  740,  s.  15. 

The  Sheriff  (21st  July)  finds  that,  according  to  s.  17  of  the  Debts  Reco- 
very Act  1867,  ''no  interlocutor,  judgment,  order,  or  decree,  pronounced 
under  the  authority  of  this  Act,  shall  be  subject  to  reduction,  advocation, 
suspension,  or  appeal,  or  any  other  form  of  review,  or  stay  of  diligence,  except 
as  herein  provided,  on  any  ground  whatever:''  Finds  that  a  7  provides 
that  s.  16  of  1  Yict.,  c.  41,  shall  be  held  as  incorporated  in  it,  and  that  s. 
16  of  said  Act  so  referred  to  has  provided  that  where  a  decree  has  been 
pronounced  in  absence  of  a  defender,  it  shall  be  competent  for  him,  on  con- 
signing the  amount  of  expenses  therein  mentioned,  "  before  a  charge  is 
given,  or,  in  the  event  of  a  charge  being  given,  before  implement  of  the 
decree  has  followed  thereon,"  to  obtain  fVom  the  clerk  a  warrant  sisting 
execution,  as  therein  provided:  Finds  that  the  imprisonment  of  defr.  was 
not  implement  of  the  decree  in  absence  referred  to  in  the  present  case,  and 
that  the  sist  was  timeously  applied  for  at  his  instance  before  implement  of 
the  decree  followed  thereon,  or  on  the  charge  given  thereon:  therefore 
sustains  the  appeal,  recalls  the  interlocutor,  etc.,  repels  the  objections  to  the 
competency  of  the  sist  therein  referred  to,  sustains  the  sist,  and  remits,  etc. 
Act, — C,  H,  Eichardsan,  CasiU-DougUu. JU.  E,  Broatch,  KirkcudbrighU 


Contract  to  employ  as  Seaman — Declaration  of  War. — Deft,  agreed 
to  employ  pit.  on  board  the  Thames,  for  a  period  not  to  exceed  twelve 
months,  on  a  voyage  from  London  to  Rio  de  Janeiro,  or  any  port  or  ports 
in  North  and  South  America,  or  certain  other  places  specified,  and  back  to 
a  port  of  discharge  in  the  U.  K.  or  continent  of  Europe  between  the  Elbe 
and  Brest.  The  vessel  was  let  under  a  charter-party,  which  stipulated  that 
the  said  vessel  being  intended  for  the  service  of  the  Peruvian  Government, 
in  case  of  her  capture  or  loss,  the  charterers  should  pay  to  the  owners  a 
certain  sum  as  her  agreed  value.  She  started  from  the  Thames,  having  on 
board  coal,  ammunition,  and  two  launches,  and  under  the  orders  of  a  Peru- 
vian on  board.  Soon  after  the  departure  of  the  Thames,  war  was  declared 
between  Peru  and  Spain,  and  the  usual  proclamation  was  issued  enjoining 
neutrality  on  English  subjects.  At  Brest  the  Thames  was  joined  by  a  Peru- 
vian steam-ram;  she  then  proceeded  alone  to  Madeira,  where  she  was  joined 
again  by  the  same  ram  and  another.  After  putting  some  coal  on  board  one  of 
the  rams,  she  went  in  company  with  both  of  them  to  St  Vincent,  signals 
passing  between  them  on  the  way.  At  St  Vincent  the  launches  were  put 
on  board  the  rams,  and  the  vessel  proceeded  to  Pedro  Bay,  where  the  two 
rams  arrived  shortly  afterwards,  and  the  ammunition  was  put  on  board  one 
of  them.  The  Thames  then  proceeded  to  Bio,  and  the  two  rams  arrived 
there  next  day.  Two  days  afterwards  one  of  them  captured  a  Spanish  brig 
and  burned  her.  The  captain  then  announced  his  intention,  acting  under 
the  orders  of  the  Peruvian  agent,  to  proceed  to  Ccillao,  but  the  existence  of 
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war  having  become  notorious,  pit.  refused  to  proceed  any  farther  in  the 
Thames,  on  the  ground  of  the  illegal  and  dangerous  character  of  the  Toyage, 
and  was  left  at  Rio.  Upon  returning  to  England  he  brought  an  action  for 
breach  of  the  engagement  under  which  he  shipped: — Hdd,  that  by  the 
breaking  out  of  war  the  voyage  became,  if  not  illegal,  at  least  one  of  extraordi- 
nary risk,  and  not  of  an  ordinary  character,  such  as  contemplated  by  pit's 
engagement,  and  therefore  that  the  further  prosecution  of  it,  and  the  failore 
to  employ  pit.  on  some  other  ordinary  voyage  within  the  terms  of  his  en- 
gagement, was  a  breach  of  contract  (Dub,  Bramwell,  B.)  Semble,  per 
Kelly,  C.B.,  that  proceeding  on  the  voyage  became  illegal  under  the  Foreign 
Enlistment  Act,  59  Geo.  III.,  c.  69.— Burton  v.  Finkerton,  16  L.  T.  Rep. 
N.  S.  419;  36  L.  J.,  Ex.  137. 

Bill  of  Lading. — In  an  action  by  the  indorsee  of  a  bill  of  lading  against 
the  shipowner,  for  not  delivering  goods,  proof  that  pit  is  holder  of  the  bill 
is  sufficient  primd  facie  evidence  that  the  property  in  the  goods  passed  to 
him  so  as  to  enable  him  to  sue  under  the  Bills  of  Lading  Act  (18  and  19 
Vict,  c.  2. — Dracachi  v.  Anglo-Egyptian  Steam  Nov,  Co,,  17  L.  T.  Eep. 
N.  S.  472,  37  L  J.  C.  P.  7L 

ChabteBtPabty — Snow-storm, — By  charter-party  pit's  ship  was  to  load 
at  Sunderland  from  the  charterer,  in  regular  and  customary  turn  (except  in 
cases  of  riots,  strikes,  or  any  other  accidents  beyond  his  control,  which 
might  prevent  or  delay  her  loading),  a  full  and  complete  cargo  of  coak 
In  an  action  against  the  charterer  for  not  loading  within  a  reasonable  time 
according  to  the  charter-party: — Held,  that  a  snow-storm  was  not  ''an 
accident "  within  the  meaning  of  the  above  exception,  and  that,  therefore^ 
it  was  no  defence  to  plead  that  dft  was  prevented  from  loading  the  ship 
in  a  reasonable  time  by  accidents  beyond  his  control  which  delayed  the 
loading,  viz.,  by  the  great  inclemency  of  the  weather,  and  by  the  snow  being 
from  natural  causes,  and  without  dft  being  able  to  prevent  it^  so  deep  on 
the  ground  as  to  render  it  impossible  to  bring  the  agreed  cargo  to  the  place 
of  shipment. — Fenwick  v.  Sckmah,  37  L.  J.  C.  P.  78. 

Infant — Necessaries, — An  infant  bought  on  credit  a  pair  of  solitaires  or 
shirt  sleeve  links,  composed  of  crystals,  adorned  with  diamonds  and  rabies^ 
and  a  silver  goblet  for  presentation  to  a  friend  at  whose  house  he  was  staying. 
The  Judge  left  it  to  the  jury  to  say  whether  these  were  necessaries  and 
suitable  to  the  station  and  fortune  of  the  infemt;  the  jury  found  that  they 
were: — Held  {diss.  Bramwell,  B,),  that  sleeve-links  are  necessaries,  and  that 
it  was  rightly  left  to  the  jury  to  say  whether  the  links  supplied  were  suitable 
to  the  station  and  fortune  of  the  infant: — Held  also,  that  the  presentation 
goblet  was  not  a  necessary,  and  upon  the  authority  of  Brooker  v.  Scott,  11 
M.  and  W.  67,  and  Bryant  v.  Bichardson,  14  L.T.  N.  S.  24,  that  it  was  the 
duty  of  the  Judge  to  direct  the  jury  to  that  effect  Semble — per  Kdlf, 
C.  B,,  the  questions  whether  articles  are  necessary  for  an  infant  and  suitable 
to  his  station  and  fortune  are,  upon  principle,  as  distinguished  from  authority, 
questions  for  a  jury: — Held,  further  {diss,  Bramwell,  B,),  that  evidence  that 
an  infant  was  at  a  time  when  he  purchased  goods  amply  supplied  with  goods 
of  a  similar  character  obtained  from  other  tradesmen,  is  inadmissible; 
Byder  v.  Wombwell,  37  L.  J.  Ex.  47. 

Poob-Rate — Servants  of  the  Crown — Beneficial  occupation. — ^The  Com- 
missioners of  Woods  and  Forests  were,  by  Act  of  Parliament,  incorporated 
for  the  purpose  of  making  a  bridge  over  the  Thames  at  Chelsea,  which  had 
been  recommended  by  Commissioners  for  Improving  the  Metropolisi  and 
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the  plana  of  which  had  been  approved  of  by  the  Treaanry.  t^ower  was 
given  to  obtain  an  advance  from  the  Consolidated  Fand,  such  advance  to 
be  repaid  out  of  the  money  collected  by  tolls  which  the  corporation  were 
authorised  to  take  on  the  bridge.  These  tolls  were  to  be  applied,  first,  in 
payment  of  expenses  of  management;  secondly,  in  maintaining  the  bridge; 
thirdly,  in  repayment  of  the  money  advanced;  and  the  surplus,  if  any,  was 
to  form  a  fund  for  such  metropolitan  improvement  as  the  legislature  should 
determine.  By  a  subsequent  act,  this  provision  as  to  the  surplus  was 
repealed,  and  it  was  provided  that  when  £80,000  and  interest  had  been 
paid  off,  no  toll  should  be  demanded  in  respect  of  foot-passengers.  The 
bridge  was  built  and  vested  in  the  Commissioners,  and  the  tolls  taken 
exceeded  the  cost  of  maintaining  the  bridge.  £13,500  of  the  £80,000 
advanced  had  been  repaid,  and  not  more  than  £2,500  towards  the  said  sum 
of  £13,500  was  received  from  the  tolls  and  proceeds  of  the  bridge.  The 
Commissioners  were  assessed  in  a  rate  for  the  relief  of  the  poor  of  the 
parish,  in  which  part  of  the  bridge  and  its  approaches  was  sitnate : — Hdd^ 
that  they  were  not  liable,  their  only  occupation  being  as  servants  of  the 
Crown,  and  the  work,  although  a  local  and  private  object,  being  de  facto 
done  by  servants  of  the  Crown  and  with  the  funds  of  the  Crown. — R,  v. 
M'Oann^  37  L.  J.  Mag.  Ca.  (Q.  B.)  25. 

Mkbchant  Shipping  Act. — S.  257  of  17  and  18  Vict.,  a  104,  makes 
it  an  offence  to  persuade  or  attempt  to  persuade  a  seaman  to  neglect  to  join 
his  ship;  and  s.  525  enacts,  that  "  no  conviction  for  any  offence  shall  be 
made  under  this  Act  in  any  summary  proceeding  instituted  in  the  U.  K., 
unless  such  proceeding  is  commenced  within  six  months  after  the  commission 
of  the  offence;  or  if  both  or  either  of  the  parties  to  such  proceeding  happen 
during  such  time  to  be  out  of  the  U.  K.,  unless  the  same  is  commenced 
within  two  mouths  after  they  both  first  happen  to  arrive,  or  to  be  at  one 
time  within  the  same:" — Held,  that  if  both  parties,  the  seaman  and  the 
ofifender,  remain  in  the  U.  K,  the  proceeding  against  the  offender  must  be 
commenced  within  six  months  after  the  commission  of  the  offence;  but  that 
if  one  of  them  goes  away  within  six  months  after  the  offence  is  committed, 
and  afterwards  returns,  so  that  he  and  the  other  are  in  the  U.  K.  at  one 
time,  a  further  period  of  two  months  is  allowed  within  which  the  proceedings 
may  be  commenced; — Ueld,  also,  that  the  offence  may  have  been  committed 
although  there  was  an  informality  in  the  engagement  entered  into  by  the 
seaman.— ^u^m  v.  Ohien,  37  L.  J.  Mag.  Ca.  (Q.  B.)  34. 

Patent. — Ladies*  mourning  bonnet  and  hat  falls  having  previously  been 
made  with  the  ornamental  folds  on  the  outside  only,  so  that  when  turned 
up  a  '*  wrong  side  "  was  exposed,  pit.  introduced  and  patented  an  improved 
mode  of  making  them  with  the  folds  on  the  inner  side  also,  so  as  to  form 
both  sides  alike,  but  there  was  no  novelty  in  the  process  of  manufacture: — 
UeUl^  per  Malins,  Y.  C,  that  this  was  not  a  subject  for  a  patent. —  White  v. 
JontB,  37  L.  J.  Ch.  204. 

Railway — Superfluous  Lands — Lands  Clauses  Act,  s.  128. — A  railway 
CO.,  before  giving  notice  to  treat  for  land  under  their  compulsory  powers, 
had  contracted  to  sell  to  dft.  T.  such  part  as  they  should  not  require.  They 
purchased  the  land  of  S.,  the  owner;  they  used  but  a  small  portion  of  it  for 
their  works,  and  conveyed  the  remainder  to  T.  The  land  was  not  within 
any  of  the  exceptions  mentioned  in  s.  128.  of  8  &  9  Vict.  c.  18.  S.  had 
meanwhile  sold  the  lands  from  which  those  purchased  by  the  company  had 
been  severed,  to  pit.,  who  claimed  his  right  of  preemption  of   the 
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saperflaoas  lauds: — Held,  that  the  purchase  of  the  company  was  a  perversion 
of  the  inteution  of  the  Act  in  conferring  compulsory  powers;  and  semble^ 
that  pit.,  notwithstanding  that  he  was  not  owner  of  the  lands  at  the  time 
of  the  severance,  was  entitled  to  the  same  right  of  pre-emption  as  had 
existed  in  his  vendor.  "  Superfluous"  land  is  such  part  of  the  lands 
acquired  by  promoters  of  a  railway  co.  under  the  provisions  of  their  Act,  as 
is  not  required  for  the  purposes  thereof  Under  s.  128,  such  superflaous 
land  must  first  be  offered  for  sale  to  the  person  then  entitled  to  the  lands 
from  which  the  same  were  originally  severed,  unless  (1)  such  lands  ^be 
situate  within  a  town;'*  unless  (2)  they  be  lands  '^  built  upon;'*  or,  unless 
(3)  they  be  lands  "to  be  used  for  building  purposes."  To  be  brought 
within  the  first  exception,  they  must  be  surrounded  or  covered  by  houses 
which  are  continuous  or  unbroken  from  the  town;  and  lands  separated  by 
a  meadow  from  the  congeries  of  buildings  forming  the  town,  although  they 
were  within  its  boundary  as  a  Parliamentary  borough,  and  were  liable  to 
the  paving,  lighting,  and  other  rates,  were  held  not  to  bo  within  the 
exception.  In  order  to  be  within  the  second  exception,  land  not  actually 
in  a  town  must  be  covered  with  buildings,  eod^m  modo  that  the  solum  of  the 
town  is  described  to  be  covered  with  continuous  building.  And  to  bring  it 
within  the  third  exception,  the  land  must  be  actually  and  de  facto  used  for 
building  purposes,  and  it  is  not  enough  that  it  should  be  suitable  for  such 
purposes.  Per  Selwyn,  L  J. :  Where  a  company  has  given  notice  to  treat, 
and  taken  other  proceedings  under  its  compulsory  powers,  the  owner  is  not 
deprived  of  his  right  of  pre-emption  because  the  parties  ultimately  agree 
between  themselves  on  the  price  to  be  paid  for  the  land. — Lord  Caringlon  t. 
Wycombe  Ry,  Co,,  18  L.  T.  Rep.  N.  S.  96;  37  L.J.  Ch.  213. 

Company — Voluntary  winding-up — Minority  of  shareholders, — Where 
the  proper  majority  of  shareholders  in  a  company  resolve  upon  a  voluntary 
winding-up,  and  there  is  no  fraud  or  improper  influence,  this  Court  will  not 
interfere  at  the  instance  of  a  minority,  either  by  ordering  the  company  to 
be  wound  up  compulsorily  or  under  supervision. — In  re  Beaujolais  Wine 
Go,  {Ex  parte  Wragge),  37  L. J.  Ch.  220. 

Injunction — Against  proceedings  in  Scotland  against  executors, — A 
testator  (H.  D.  Baillie  of  Redcastle,  Lord  Lieutenant  of  Ross-shire,) 
domiciled  in  England,  but  occasionally  residing  in  Scotland,  gave  the  residue 
of  his  real  and  personal  estate,  the  bulk  of  which  was  locally  situated  in 
England,  to  two  sons,  one  of  whom,  at  the  time  of  the  testator's  death,  was 
indebted  to  the  North  British  and  Mercantile  Insurance  Co.  carrying  on 
business  in  England  and  Scotland.  The  will  was  proved  in  England,  and 
probate  recorded  in  Scotland.  The  Insurance  Co.,  having  obtained  judg- 
ment in  an  English  Court,  instituted  an  action  of  furthcoming  against  the 
executors  in  the  Court  of  Session  of  the  share  of  the  debtor  in  the  testator^s 
residuary  estate  which  had  been  arrested  in  their  hands.  One  of  the 
executors  filed  a  bill  for  administration  of  the  estate  in  England,  and  moved 
for  an  injunction  to  restrain  the  proceedings  in  Scotland.  The  Court  granted 
the  injunction  upon  pit's  undertaking  to  obtain  an  administration  decree 
forthwith.  In  such  cases  the  mere  fiict  of  a  bill  pending  for  administration 
in  this  Court  is  sufficient  to  support  the  injunction.  It  is  not  necessaiy 
that  there  should  have  been  a  decree. — Baillie  v.  Baillie,  37  L.  J.  Ch.  225. 

Damages — Measure  of,  for  non-delivery  of  goods. — ^After  breach  of  a 
written  agreement  to  supply  goods,  seller  wrote  to  buyer  disclaiming  liability 
for  the  breach,  but  offering  to  deliver  at  some  future  time.     The  boyeri 
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acting  npon  the  proposal,  waited  several  months,  and  then  bought  other 
goods  in  place  of  those  contracted  for: — Heldf  that  buyer  might  recover 
from  seller  the  diiference  between  the  contract  price  and  the  price  of  the 
substitnted  goods,  though  this  was  greater  than  that  of  such  goods  when 
the  contract  was  first  broken,  and  that  the  Statute  of  Frauds  did  not  apply, 
as  there  was  evidence  that  the  buyer  had  waited  at  the  seller's  request,  with- 
out entering  into  a  fresh  contract. — Ogle  v.  Vane  (Ex.  Ch.),  37  L.J.  Q.B.  77. 

Copyright — International  Copyright  Act, — By  7  Vict  c.  12,  s.  6,  no 
author  of  any  book  (which  term  includes  musical  compositions)  is  entitled 
to  the  benefit  of  the  Act  unless  within  a  prescribed  time  the  name  and  place 
of  abode  of  tlie  author  or  composer  of  the  work  shall  be  registered  at 
Stationers'  Hall.  Pit.  was  proprietor  of  an  arrangement  for  the  piano-forte 
of  an  opera  registered  as  follows:  "Title  of  work,  *The  Merry  Wives  of 
Windsor,*  opera  composed  by  Nicolai,  piano-forte  score;  name  and  abode  of 
author  or  composer,  Nicolai,  Berlin."  In  an  action  against  dft.  for 
infringing  the  copyright,  it  was  proved  that  although  Nicolai  was  author  of 
the  opera,  the  piano-forte  arrangement  was  composed  after  his  death  by  one 
Bressler,  employed  by  the  assignees  of  the  opera: — Hdd^  that  the  registra- 
tion was  defective,  and  that  dft.  was  entitled  to  succeed,  as  the  piano-forte 
arrangement  was  a  production  requiring  independent  knowledge  and  skill 
on  the  part  of  the  composer,  whose  name  ought  to  have  been  entered  in 
the  register  book. —  Wood  v.  Boosey  (Ex.  Ch.),  37  L. J.  Ch.  84. 

CoNTBACT — Usage  of  Stock  Exchange — Sale  of  Shares, — Pit,  the  owner 
of  eighty  shares  in  Overend,  Gumey  &  Co.,  Lim.,  instructed  B.  &  Co.  (stock- 
brokers and  members  of  the  Stock  Exchange)  to  sell  them;  and  B.  &  Co. 
contracted  with  dfts.  (stock-jobbers  and  members  of  the  Stock  Exchange) 
for  the  sale  thereoL  Pit's  name  was  not  disclosed,  nor  defts.'  to  pit,  but 
defts.  necessarily  assumed  B.  «&  Co.  were  not  principals.  The  practice  of  tho 
Stock  Exchange  is,  that  the  buying  dealers  or  jobbers  give  on  the  account 
day  the  names  of  the  transferees  to  the  seller,  and  only  in  default  thereof 
take  the  transfers  themselves.  On  the  account  day  B.  &  Co.  and  defts., 
between  whom  there  had  been  various  transactions  as  to  shares  in  0.  G.  & 
Co.,  made  up  their  accounts,  and  the  balance  of  205  shares  was  transferred 
and  delivered  to  nominees  of  B.  &  Co.  It  is  the  practice  of  the  members 
of  the  Stock  Exchange,  in  settling  their  accounts  between  themselves,  to 
transfer  only  the  balance  of  shares  sold  and  bought  since  the  last  account 
day;  and  accordingly  the  eighty  shares  were  not  transferred  to  defts.  or 
their  nominees,  but  to  the  nominees  of  others  with  whom  K  &  Co.  had 
dealings,  and  only  the  205  shares  were  transferred  to  B.  <&  Co.'s  nominees, 
and  these  were  transferred  by  the  respective  holders.  B.  &  Co.  sent  pit 
transfers  of  his  shares  with  the  names  of  the  transferees  thereon,  and  a 
different  consideration;  pit  executed  them  and  returned  them'to  B.  &  Co.,  but 
the  transferees  did  not  execute  or  register.  B.  &  Co.  paid  pit  By  the  printed 
rules  of  the  Stock  Exchange  the  seller  is  liable  for  dividends  received,  and 
may  pay  calls,  though  not  due,  and  claim  the  same  from  the  buyer.  O.  G. 
&  Co.  was  wound  up.  Pit  had  to  pay  a  call  on  the  eighty  shares  as  a 
contributory,  and  brought  his  action  to  recover  the  money  on  the  ground 
that  defts.  should  indemnify  him.  Evidence  was  given  (but  objected  to)  as 
to  the  following  usages  of  the  Stock  Exchange,  viz.,  that  when  on  the  Stock 
Exchange  brokers  sell  shares  to  jobbers,  on  the  account  day  the  buyer  gives 
the  seller  the  name  of  a  transferee  (sometimes  a  purchaser  at  another  price), 
and  the  seller  is  bound  to  accept;  and  when  the  shares  are  x^^id  for,  the 


624  ENGLISH  CASES. 

jobber  ifi  absolved  from  future  liability,  and  is  not  bound  to  see  to  tlie 
execution  or  registration  by  the  transferee,  or  to  indemnify  the  seller; 
that  if  the  jobber  &ils  to  give  a  name,  he  must  give  his  own  and  accept  a 
transfer,  and  if  the  seller  objects  to  a  name,  the  committee  of  the  Stock 
Exchange  may  make  the  buyer  liable  if  his  conduct  is  improper;  that  if  the 
seller  wishes  to  secure  registration,  he  makes  an  express  bargain  with  the 
buyer;  that  in  cases  of  insolvent  companies,  the  buyer  is  paid  to  take  shares; 
that  these  usages  apply  equally  where  the  jobber  gives  the  name  of  one  who 
has  bought  of  him  subsequently  to  the  purchase  of  the  jobber,  who  may 
give  several  names  of  those  who  have  bought  of  him  either  before  or  after 
his  purchase;  but  that  these  usages  are  not  in  the  printed  rules: — Hdd,  by 
Bovill,  C.J.t  WilleSf  J.  and  Keating^  J.  {diss.  Byles,  J,),  that  the  practice  aa 
to  the  transfer  of  the  balance  only  of  the  shares  was  not  a  general  usage 
binding  ignorant  third  parties,   but  only  a  convenient  practice  between 
members  of  the  Stock  Exchange;  that  the  rights  of  the  principals  were 
untouched;  that  the  essence  of  the  contract  was  that  the  shares  should 
pass  from  the  vendor,  and  the  right  to  dividends  and  liability  for  calls  be 
transferred;  that  the  usage  (evidence  of  which  had  been  objected  to)  would 
nullify  this  contract,  and  the  evidence  thereof  was  inadmissible;  that  even 
if  admissible,  the  evidence  was  unsatisfactory,  and  the  Court,  as  a  jury,  woold 
not  act  on  it;  that  the  usage,  even  if  proved,  was  unreasonable,  and  the 
Court  would  not  be  disposed  to  give  effect  to  it;  and  that  defts.  were, 
therefore,  liable  to  indemnify  pit. — Orissell  v.  Bristowe,  37  L.  J.  C.  P.  89. 

Shipping — Insurance — Time  Policy, — A  valued  time  policy  upon  a  ship 
will  attach,  and  the  underwriters  will  be  liable  for  loss  during  the  period 
insured,  although  before  the  commencement  of  the  risk  there  has  been  a 
constructive  total  loss  of  the  ship.  The  valuation  of  a  ship  agreed  npon 
by  the  parties  at  the  time  of  insurance  will  not  be  annulled  because  it  is 
exorbitant;  that  reason  can  only  be  a  ground  for  suggesting  fraud.  The 
Sir  WiUiam  JSyre,  on  her  voyage  to  New  Zealand,  got  aground  in  a  harbour, 
at  which  she  stopped;  she  completed  her  voyage,  but  had  received  great 
injury,  the  extent  of  which,  however,  could  not  be  discovered  at  her 
destination,  as  there  was  no  dry  dock  in  which  to  examine  her.  The  master 
had  to  wait  at  N.  Z.  nine  months  for  remittances  from  home,  being  unable 
to  obtain  there  a  sufficient  sum  to  discharge  liabilities  incurred  through  bis 
default  The  ship  then  proceeded  to  Calcutta,  where  a  charter  awaited  her, 
and  it  was  there  found  that  the  coats  of  her  repairs  from  the  injury  sustained 
on  her  vo3rage  out  would  exceed  her  value.  Notice  of  abandonment  was 
given  by  the  owners  to  the  underwriters  of  the  policy  on  the  outward  voyage, 
but,  Held  that  the  owners  had  not  exercised  due  diligence  in  finding  oat 
the  condition  of  the  ship,  and  that  the  notice  of  abandonment  was  too  late 
to  give  them  a  claim  for  any  other  than  a  partial  loss.  Before  the  owners 
knew  the  condition  of  the  ship,  they  entered  into  a  time  policy  on  the 
valuation  at  jCSOOO  for  the  period  of  the  8hip*s  stay  at  Calcutta.  Before 
the  conclusion  of  the  risk  she  became  a  complete  wreck  in  the  Hooghly 
during  a  cyclone.  The  captain  estimated  the  value  of  the  ship  before  the 
last  misfortune  happened  at  about  £2700: — Held^  in  an  action  by  the  owners 
against  one  of  the  underwriters  of  the  last-mentioned  time  policy,  that  the 
tSir  William  Eyre  when  she  arrived  at  Calcutta  existed  as  a  ship,  and  the 
policy  attached: — Held,  also,  that  the  agreed  valuation  of  £8000,  when  the 
value  was  really  £2700,  could  not  be  annulled  on  account  of  its  being 
exorbitant;  and  as  there  was  no  suggestion  of  fraud,  the  underwriter  was 
'^hle.— Barker  V.  Janson,  17  L.T.  Bep.  N.S.  473;  37  L.J.  CP.  105. 
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AN  AMERICAN  CARDROSS  CASK 

The  great  civil  war  in  the  United  States  split  the  church  as  well  as 
the  nation;  and  as  ecclesiastical  wounds  do  not  heal  the  moment 
external  obstacles  are  removed^  the  contest  of  the  sword  has  been 
succeeded  by  some  remarkable  questions  at  law.  The  following  case 
relates  to  one  of  the  two  great  Presbyterian  bodies  which  extend  over 
all  the  States — the  Old  School  Presbyterians — and,  according  to  the 
testimony  of  the  lawyers  and  others  engaged  in  it  (to  whom  the  writer 
is  indebted  for  accurate  information  and  authentic  documents)  it  is 
one  of  much  importance.  Though  decided  by  the  State  Court  of 
Kentucky  alone,  and  therefore  not  necessarily  ruling  similar  cases 
which  may  arise  in  adjacent  sovereign  States,  the  influence  of  the  pre- 
cedent was  expected  by  the  successful  party  to  "extend  to  nearly 
all  the  church  property  in  the  States  of  Kentucky  and  Missouri — ^to 
much  of  that  in  Maryland — ^and,  in  one  senile,  to  the  whole  church 
property  of  the  Southern  Statea" 

The  case  is  also  important  and  intcFCSting  in   respect  of  legal 
principle. 

It  is  unnecessary  to  give  in  detail  the  history  of  the  ecclesiastical 
dissensions  which  preceded  the  particular  case  of  Walnut  Street 
Church  in  Louisville.  Each  party  throughout  the  body  tried  to  act 
on  the  defensive,  and  to  throw  upon  the  other  the  blame  of  innovation 
and  oppression.  The  Southern  Presbyteries  insisted  that  slavery  had 
been  from  apostolic  times  an  open  question  in  the  Christian  church, 
and  that  for  the  Assembly  to  insist  on  its  condemnation  was  to  invent 
a  new  term  of  communion.  The  North  (forming  a  considerable 
majority  of  the  General  Assembly)  held  that  in  advocating  abolition, 
it  (in  the  language  of  Calvin)  merely  made  "  a  genuine  and  simple 
application  of  the  lex  Dei  to  the  times  and  manners  for  which  it  was 
designed;''  and  went  on  to  apply  this  principle  to  a  proclamation  of 
.the  duty  of  loyalty  to  the  government  of  the  United  States  and  the 
sinfulness  of  rebellion.  The  South  pointed  out  that  while  loyalty 
may  be  a  Christian  duty,  the  question  to  whom  loyalty  was  owing 
was  a  political  question,  the  prejudging  of  which  by  the  Assembly 
was  an  Erastian  innovation  and  an  imposition  on  conscience.  The 
Northern  majority  insisted  that  it  had  never  attempted  to  enforce  its 
own  conscientious  views  upon  the  Southern  Presbyteries,  though  it 
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felt  itself  bound  to  declare  them;  and,  the  civil  contest  being  now 
over,  assumed  a  more  conciliatory  tone.  But  the  wound  of  war  was 
yet  too  raw  to  close.  The  Presbyterian  Church  in  the  Confederate 
States  had  formed  itself  into  a  separate  body  during  the  contest,  and 
it  shows  no  symptoms  as  yet  of  returning  to  the  North ;  and  since  the 
conclusion  of  the  war,  the  Presbyterianism  of  the  border  or  doubtful 
States,  formerly  held  in  military  control,  has  broken  and  allied  itself 
according  to  its  sympathies  with  the  Northern  or  Southern  Assembly. 

To  this  process  of  border  disintegration  belongs  the  case  of  Avery 
V.  W<U8on^  being  a  split  in  a  congregation  in  the  long  doubtful  State 
of  Kentucky,  and  the  first  in  which  the  ecclesiastical  question  has 
come  before  the  civil  courts.  The  reader  will  keep  in  view  that  this 
case,  though  arising  after  the  war,  emerged  while  there  was  yet  no 
schism  among  the  ecclesiastical  parties  immediately  concerned — ^the 
congregation,  though  divided  in  feeling,  being  still  admittedly  under  or 
within  the  Presbytery  of  Louisville  (the  majority  of  whose  members 
leaned  to  the  South),  while  the  Synod  of  Kentucky  (embracing  the 
Presbytery)  had  a  large  majority  for  the  North;  and  Presbytery  and 
Synod  were  both  still  connected  with  the  Northern  Greneral  Assembly. 
This  gradation  of  dctsses,  with  the  difference  of  opinion  between  the 
Presbytery  and  the  larger  bodies,  made  way  for  another  ecclesiastical 
question,  into  which  those  we  have  formerly  mentioned  had  all  along 
tended  to  merge,  and  which  is  the  only  one  we  need  take  along  with 
us  in  the  following  narrative — viz.,  the  question  how  far  the  Presby- 
teries are  independent,  and  how  far  they  are  subject  to  the  authority 
of  the  higher  courts  of  the  Church — combined  with  the  inquiry  how 
far  the  authority  of  these  higher  bodies  (and  especially  of  the  General 
Assembly)  is  a  derivative  and  limited,  or  a  radical  and  general  power. 

We  now  restrict  our  view  to  the  congregation — that  of  Walnut 
Street  Church,  in  Louisville,  the  capital  of  Kentucky.  It  was 
governed  in  the  usual  Presbyterian  way  by  a  kirk-session  or  body  of 
elders,  but  the  property  of  the  church  edifice  was  vested  in  several 
local  trustees,  as  is  usual  in  churches  not  established,  all  over  the 
world.  These  trustees  in  America  form  a  body  politic  and  corporate, 
but  this  fact  does  not  seem  to  be  of  importance  in  the  present  case; 
and  it  appears  to  be  admitted  that  the  trustees,  while  holding  the  keys, 
are  bound  to  obey  the  orders  of  session  as  to  how  and  by  whom  the 
church  is  to  be  used  for  worship.  The  root  of  the  quarrel  was  veiy 
simple.  Most  of  the  session  were  for  the  South,  most  of  the  congre- 
gation for  the  North ;  and  the  officiating  minister  (the  "  stated  sup- 
ply" is  the  designation  in  America  of  one  who,  according  to  a  veiy 
common  arrangement  there,  acts  as  pastor  to  a  particular  congregation 
so  long  as  both  parties  agree  to  the  engagement,  but  without  being 
formally  inducted),  who  seems  to  have  acted  keenly  on  the  side  of  the 
South,  was  supported  by  the  majority  of  session  against  the  strong 
desire  of  most  of  the  people  to  get  rid  of  him.  The  congregation 
went  to  the  Presbytery  on  the  subject,  who  refused  their  prayer, 
finding  it  "  unsuitable  to  come  before  the  Presbyteiy,  inasmuch  as  it 
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relates  to  matters  now  pending  before  the  session."  A  complaint 
and  appeal  was  thereupon  taken  to  the  Synod  against  the  Presbytery, 
while  at  the  same  time  the  minority  in  the  session,  who  had  become 
involved  in  recriminatory  action  between  the  members,  took  appeals 
also  to  the  Synod  directly  from  the  session  in  reference  to  their 
unfinished  trials.  The  Synod  declined  to  interfere  with  these  last,  as 
being  sub  judice  in  the  lowest  court,  but  on  the  whole  matter  passed 
a  general  resolution  in  these  terms: — "  The  Synod,  having  the  papers 
in  reference  to  the  Walnut  Street  Church,  orders  that  A.  B.,  etc.,  be, 
and  they  are  hereby  appointed,  a  committee  to  visit  the  said  congre- 
gation, with  power  to  call  a  congregational  meeting  for  the  purpose 
of  electing  additional  ruling  elders,"  and  for  any  other  such  necessary 
purposes.  The  committee  of  Synod  fixed  a  day  for  the  congregational 
meeting;  but  when  the  hour  came  the  people  were  locked  out  by  the 
trustees  (Southerners  in  feeling),  and  holding  their  meeting  outside 
the  church,  elected  additional  elders,  who,  of  course,  would  represent 
their  own  views,  and  throw  the  majority  in  the  session  conclusively  in 
favour  of  the  North,  provided  that  their  election  were  valid.  But 
matters  now  came  rapidly  to  a  crisis.  The  Presbytery  refused  a  seat 
to  the  new  elders  when  their  delegate  appeared,  and  having  adopted 
an  exceedingly  strong  "  Declaration  and  Testimony,"  violently  condem- 
natory of  the  course  of  the  majority  of  the  body,  came  to  an  open 
rupture  with  the  next  General  Assembly  (1866),  and  retired  from  it 
a  few  days  after  its  opening.  Thereupon  the  Assembly  upon  a  "  peti- 
tion and  memorial"  from  the  new  elders  of  Walnut  Street  Church  or 
their  constituents,  and  "  by  virtue  of  its  authority  and  obligation  to 
give  advice  and  instruction  in  all  cases  submitted  to  them,  did  truly 
declare  that  the  said  D.  M'Naughton,  B.  F.  Avery,  and  J.  A  L3nich," 
(the  newly  elected  men)  "  are  to  be  recognised  and  acknowledged  as 
ruling  elders  in  said  church,"  etc. 

So  far  the  case  ran  its  ecclesiastical  course.  But  it  had  already 
(February,  1866),  come  into  the  Civil  Court  in  Louisville,  and  that  at 
the  instance,  strange  to  say,  of  the  Northerners,  against  whom  their 
own  State  Court  has  ultimately  decided.  But  the  explanation  is 
easy.  The  other  party  were  in  possession.  The  trustees,  or  holders 
of  the  temporalities,  held  the  keys  of  the  church,  and  refused  to  take 
orders  from  the  new  Session,  who  now  presented  a  petition  against 
them  to  the  Chancery  Court  of  Louisville,  pleading  that,  in  excluding 
them,  the  trustees  had  "  violated  their  duty  as  corporators  and  trus- 
tees," and  praying  that  the  church  should  be  opened  to  the  congrega- 
tion and  Session  by  otder  of  Court,  that  pendente  lite,  a  judicial 
curator  of  the  trust  should  be  appointed,  and  that  the  old  trustees 
should,  after  inquiry,  be  removed  from  office.  The  trustees,  in  answer, 
denied  the  validity  of  the  late  election  of  elders,  according  to  the  con- 
stitution of  the  Presbyterian  Church  in  the  States,  as  having  been  pro- 
cured by  the  unauthorised  interference  of  the  Synod  and  Assembly; 
while  their  opponents  maintained,  first,  that  the  election  was  perfectly 
valid  according  to  that  constitution;  but,  second,  that  the  election  of 
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elders  was  an  ecclesiastical  matter,  and  that  the  civil  conrt  was  bonnd 
to  take  it  as  res  judicata,  at  least,  after  the  approval  and  affirmation 
of  it  by  the  General  Assembly,  the  supreme  ecclesiastical  Conrt  The 
Chancellor  of  the  Louisville  Court,  before  whom  the  case  first  came, 
indicated  his  opinion  that  the  election  was  regular,  or  at  least  valid, 
but  founded  his  order  upon  the  trustees  to  open  the  church  to  the 
new  Session,  rather  on  the  higher  ground  that,  their  election  baviog 
been  confirmed  by  the  supreme  ecclesiastical  Conrt,  he  had  no  juris- 
diction to  interfere  with  it  The  case  was  then  transferred  to  the 
State  Court  of  the  Commonweath  of  Kentucky,  which,  after  the  case 
had  been  argued  in  printed  briefs  for  both  parties,  reversed  the  Chan- 
cellor's judgment  on  both  points  by  a  majority  of  three  to  one:  found 
that  the  validity  of  the  election  was  a  question  which  the  Court  was 
entitled  and  was  bound  to  take  up  and  judge  for  itself;  and  farther 
found  that,  according  to  the  ecclesiastical  constitution^  the  election 
procured  by  the  Committee  of  Synod  was  not  valid. 

There  are  obviously  two  questions  here— one  legal  or  constitutional, 
as  to  the  jurisdictions  of  the  church  and  state;  one  merely  ecclesiastical, 
as  to  the  internal  constitution  of  the  church,  and  the  mutual  relations 
of  Presbyteries  and  Assemblies.  With  the  latter,  which  is  to  us  a 
mere  question  of  fact,  we  shall  not  further  occupy  ourselves.  It  was 
very  largely  discussed,  not  only  in  the  inferior  and  higher  Court  of 
the  Commonwealth  of  Eentacky,  but  in  every  Presbytery  and  General 
Assembly,  and  in  every  Presbyterian  newspaper  and  periodical  in 
America,  many  divines  who  sympathised  with  the  North  and  dis- 
approved of  the  conduct  of  the  Kentucky  Presbytery,  yet  holding  that 
the  Assembly  had  no  power  to  interfere  with  it  in  any  matter  within 
its  own  bounds.  But  this  doctrine  of  local  self-government  and  the 
independence  of  Presbyteries  has  been  in  times  past  fostered  in  the 
United  States  by  the  parallel  theory  in  politics  of  St^te  rights  and 
confederation;  and  the  tremendous  impulse  which  the  recent  contest 
has  given  to  the  feeling  of  national  unity,  has  had  a  most  visible  effect 
in  promoting  the  corresponding  ecclesiastical  doctrine  of  unity  and 
centralisation  under  the  General  Assembly,  at  least  throughout  the 
North. 

On  the  other  question,  of  Comity  between  the  civil  and  the  ecclesi- 
astical, I  may  have  the  permission  of  the  editor  of  the  Journal  of 
Jurisprvdence  to  make  some  quotations  from  the  judges'  speeches, 
and  some  remarks  on  the  American  law,  next  month.  Meantime  the 
reader  will  have  noted  the  difference  in  form  between  this  action  and 
the  eminently  unsatisfactory  Scotch  case  to  which  it  forms  a  sort  of 
parallel.  What  the  court  was  requested  to  do  in  the  American  case 
was  to  regulate  the  property  or  possession  of  the  buildings  or  tempo- 
ralities, its  jurisdiction  to  do  which  has  never  been  doubted  by  any 
Presbyterian  Church.  It  was  as  if  the  Cardross  case  had  arisen  upon 
a  petition  to  the  Court  by  the  Free  Church  to  exclude  from  his  manse 
their  deposed  minister,  or  upon  a  petition  by  himself  to  get  back  the 
keys  of  the  house,  in  which  case  the  ecclesiastical  body,  however  high 
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they  might  put  their  pleas  of  trust  deed  or  res  judicata  as  steps  in 
argument,  could  never  have  questioned  the  competency  of  the  action 
or  the  jurisdiction  of  the  Court  to  entertain  it.  The  views  of  the 
American  judges,  like  the  recent  decision  of  the  House  of  Lords  in 
Mr  Forbes'  case  at  Burntisland,  are  strongly  opposed  to  the  civil 
Court  taking  up  and  in  any  way  reviewing  or  considering  the  validity 
of  an  ecclesiastical  decision  as  an  abstract  or  separate  question ;  while 
at  the  same  time  it  is  pretty  clear  that  cases  will  again  and  again  arise 
in  which  this  question  of  validity  must  be  decided,  as  a  step  to  the 
practical  conclusion  which  the  Court  does  set  before  itself,  and  that 
the  Court  will  not  and  cannot  refuse  to  take  that  step  to  its  end. 
The  value  of  the  American  case  will  probably  be  the  clearness  with 
which  it  brings  out  that  the  denial  of  the  validity  of  a  particular  act 
professing  to  be  ecclesiastical,  is  quite  consistent  with  the  acknowledge 
went  of  a  real  and  separate  ecclesiastical  jurisdiction — a  distinction 
which,  though  exceedingly  familiar  in  international  law,  has  been  too 
much  forgotten  in  this  other  region.  And  it  is  specially  instructive 
in  a  commonwealth  whose  fundamental  constitution  absolutely  forbids 
the  establishment  of  the  church,  while  it  at  the  same  time  so  far 
admits  of  its  recognition. 
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In  recent  years,  much  attention  has  been  bestowed  on  the  matter 
of  oath-taking  in  the  various  departments  of  State.  In  times  not 
long  gone  by,  very  slender  reliance  appears  to  have  been  placed 
on  mankind,  either  for  the  telling  of  truth,  or  the  performance  of 
duty.  The  best  character  for  veracity  was  held  no  test  for  its 
observance,  unless  bound  by  the  farther  formula  of  an  oath,  whilst, 
on  the  other  hand,  the  notorious  liar  was  entitled  to  belief  if  he  only 
made  a  solemn  appeal  to  God.  In  like  manner,  the  longest  perse- 
verance in  the  strict  path  of  duty  did  hot  entitle  the  dutiful  to  take 
office,  unless  he  farther  took  God  to  witness  that  in  future  he  would 
act  the  same  as  before;  whilst  he  who  was  known  to  be  reckless  and 
regardless  of  all  relative  duties  became  duly  qualified  for  any  and  every 
office  so  soon  as  he  swore  he  would  do  in  future  what  he  never  had 
done  in  the  past.  On  this  latter  subject  Mr  Tyler  has  well  observed, 
"  No  man  should  ever  be  called  upon  to  promise  to  do  what  he  is 
bound  by  the  duties  of  his  office  to  perform;  on  the  contraiy,  it 
should  in  every  way  be  declared  that  every  man  has  already  promised 
to  do  his  duty  by  the  very  act  of  accepting  office." — See  Tyler  on 
Oaths,  p.  68. 

At  one  time  no  one  could  be  admitted  to  give  testimony  unless  he 
submitted  to  be  sworn,  and  thus  innocent  litigants  were  punished 
because  of  conscientious  scruples  or  unconscientious  obstinacies.  The 
law  was  gradually  relaxed  in  favour  of  Quakers,  Moravians,  and 
Separatists,  first  by  Act  1  William  and  Mary,  c.  18,  and,  after  a  series 
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of  statutory  enactments,  finally  by  the  Act  22  Vict.,  c.  10  (1859).  It 
is  a  remarkable  fact,  that  before  the  relief  was  extended  to  Scotland, 
the  Court  of  Session,  in  virtue  of  its  nobile  ojfficium^  received  the 
solemn  declaration  of  a  Quaker  as  equivalent  to  his  oath.  Peers  of 
the  realm  are  not  exempted  from  giving  evidence  on  oath,  except  on 
trials  before  the  High  Court  of  Parliament,  when  their  verdict  is 
given  on  honour.  Declarations  or  affirmations  were  in  certain  cases 
substituted  for  oaths  or  affidavits  by  5  and  6  Will  IV.,  c.  62  (1835), 
but  judicial  ratification  of  deeds  by  married  women  are  strangely 
enough  exempted  from  this  privilege  by  6  and  7  Will  IV.,  c.  43 
(1836).  The  favour  or  fear  of  the  husband  which  can  constrain  the 
wife  to  execute  a  deed,  can,  with  equal  ease,  compel  her  to  swear 
to  its  voluntariness.  The  Act  5  and  6  Will.,  c.  62,  prohibits  Justices 
from  administering  oaths,  except  in  judicial  or  official  cases.  This 
was  to  prevent  the  shameful  abuse  of  oaths  to  the  efficacy  of  quack 
medicines  and  other  advertising  puffs.  No  penalty  was  attached  to 
the  offence,  and  hence  there  is  still  occasional  use  of  such  oaths; 
but  in  England  a  Justice  received  sentence  of  one  month's  imprison- 
ment for  taking  voluntary  affidavits.  By  the  28  Vict,  c.  9  (1865), 
when  the  Court  or  magistrate  is  satisfied  of  the  sincerity  of  any 
person's  objection  to  be  sworn,  arising  from  conscientious  motives, 
such  person  may  be  permitted  to  take  a  solemn  affirmation  or  decla- 
ration instead  of  an  oath,  subject  to  the  like  penalties.  This  is  now 
extended  to  Jurors  by  31  and  32  Vict.,  c.  39. 

In  May,  1866,  a  Royal  Commission  was  issued  to  inquire,  ''what 
oaths,  affirmations,  and  declarations  are  required  to  be  taken  or  made 
by  any  of  the  lieges  other  than  those  required  to  be  taken  or  made 
by  members  in  either  House  of  Parliament,  or  by  prelates  or  deigy 
of  the  Established  Church,  or  by  any  person  examined  as  a  witness 
in  any  Court  of  Justice,  or  in  any  criminal  or  other  proceeding  before 
Justices,  or  otherwise  of  a  judicial  nature,  and  to  report  their  opinion 
whether  any  and  which  of  such  oaths,  affirmations,  and  declarations 
may  be  dispensed  with,  and  whether  any  or  what  alterations  may  he 
made  in  the  terms  of  such  as  it  may  be  necessary  to  retain.'* 

Of  the  fifteen  Royal  Commissioners,  two  were  taken  from  Scot- 
land, namely.  Sir  William  Stirling  Maxwell,  and  Mr  Murray  Dunlopi 
The  Commission  issued  in  May  was  (for  what  reason  does  not 
appear)  revoked  in  July  of  the  same  year,  and  a  new  Commission 
issued  in  the  same  terms,  but  leaving  out  two  of  the  Commissionen 
previously  named.  The  Commissioners  have  made  a  very  able  and 
exhaustive  report,  accompanied  with  several  dissents,  and  a  volu- 
minous Appendix  of  300  closely  printed  pages,  containing  forms  of 
oaths  throughout  the  United  Kingdom. 

The  Commissioners  were,  as  has  been  shown,  precluded  from 
reporting  on  the  oaths  taken  for  the  ascertainment  of  facts.  But 
they  nevertheless  recommend  ''that  these  should  be  retained,  and 
that  all  possible  care  should  be  taken  to  render  the  mode  of  their 
administration  as  solemn  as  possible." 
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It  ia  to  be  regretted  that  the  Commissioners  were  thus  precluded 
from  inquiring  into  this  the  most  important  branch  of  judicial  pro- 
cedure. It  is  against  all  principle  that  jurors  and  witnesses  should 
be  sworn  in  a  manner  so  different  in  separate  sections  of  the  United 
Kingdom.  The  oath  of  witnesses  and  jurors  in  the  greater  section  is 
administered  by  an  officer  of  Court  on  the  Gospels,  with  the  sealing 
kiss.  But  in  the  lesser  section,  jurors  are  sworn  by  the  Clerk  of 
Court,  and  all  witnesses  by  the  Judge,  both  with  uplifted  hands. 
The  form  of  the  juror's  oath  in  Scotland  is  an  absurdity,  and  totally 
unsuitable  to  the  duty  required.  It  is  obviously  a  remnant  of  the 
ancient  oath  of  the  Compurgators,  where  the  assize  of  the  vicinage  gave 
their  verdict  on  their  own  knowledge,  and  not  on  the  evidence.  The 
oath  of  the  witness  has  now  become  a  mere  form.  Any  person  con- 
versant with  courts  of  justice  must  observe  that  it  is  not  taken  by 
one-half  of  the  witnesses.  The  promissory  engagement  is  rapidly, 
and  too  often  designedly,  left  out  with  the  word  "wiU'*  So  that  the 
witness  imposes  the  command  on  the  Judge  to  ''tell  the  truth" 
instead  of  the  Judge  exacting  the  promise  from  the  witness  that  "Aa 
will  tell  the  truth.'' 

The  Commissioners  commence  their  report  with  the  sensible  obser- 
vation— ^"We  find  that  although  recent  legislation  has  abolished 
certain  oaths,  and  converted  others  into  declarations,  the  number  of 
oaths  still  required  to  be  taken  is  exceedingly  large.  Of  these,  many 
appear  to  us  unnecessary,  some  even  mischievoua  We  believe  that 
every  requirement  of  an  unnecessary  oath  tends  to  detract  from  the 
solemnity  of  necessary  oaths.  Further,  we  conceive  that,  to  maintain 
the  solemnity  of  oaths,  the  terms  of  every  oath  should  be  precise  and 
exact,  and  where  altered  circumstances  have  rendered  some  of  the 
engagements  needless  or  impossible  of  fulfilment,  the  oath  ought,  if  it 
be  retained,  to  be  cleared  of  these  obsolete  or  impossible  engage- 
ments." 

The  Commissioners  recommend  the  retention  of  "oaths  of  general 
allegiance  to  the  Sovereign  in  the  case  of  admission  to  all  great 
national  offices  of  trust  or  importance!'  But  they  farther  advise 
that  ''  the  oath  should  be  made  as  precise  and  exact  as  possible,  and 
should  bind  the  party  to  allegiance  to  the  Sovereign  and  successors, 
without  entering  into  historical  declarations  as  to  the  line  of  that 


succession." 


The  Commissioners  recommend  "  that  oaths  of  fidelity  should  be 
retained  in  the  case  of  Judges  of  the  Superior  Courts,  and  in  the  case 
of  jurymen,  and  that  all  other  oaths  of  fidelity  should  be  either 
abolished  or  changed  into  declarations."  If  this  recommendation 
had  been  adopted  in  legislation,  Sheriffs,  Justices  of  the  Peace,  and 
all  local  Judges,  Notaries,  and  all  other  public  functionaries,  would 
have  been  exempt  from  the  oath  of  fidelity.  This  may  be  viewed 
either  as  a  recognition  of  the  integrity  of  the  judiciary  in  its  humbler 
ranks,  or  as  a  ground  of  suspicion  against  those  in  more  exalted 
station. 
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The  Commissioners  wisely  recommend  that  all  declarations  no 
longer  applicable  to  the  present  state  of  society  should  be  removed 
from  oaths  of  office.  They  illustrate  this  by  the  long  and  verbose 
oath  at  present  taken  by  ''gentlemen  at  arms''  who  swear  "to  keep 
continually  three  double  horses,  and  two  men  and  himself,  and  two 
servants  also,  well  furnished  with  harness/'  and  such  like  absurd 
antiquities,  belonging  to  the  time  prior  to  the  Norman  Conquest, 
and  not  to  the  era  of  Queen  Victoria  and  household  suffrage. 

The  Commissioners  recommend  the  abolition  of  all  oaths  framed 
to  exclude  from  certain  offices  the  holders  and  professors  of  some 
religious  faiths. 

Finally,  the  Commissioners  advise  the  oaths  taken  by  army  recruits 
to  be  retained,  because  "if  administered  with  circumstances  calculated 
to  impress  upon  them  the  solemnity  of  the  engagement  which  they 
then  contract,  it  would  tend  to  quicken  and  maintain  their  loyalty." 
Of  the  strength  of  this  reason  most  people  who  are  acquainted 
with  the  character  of  recruits  and  recruiting-sergeants,  and  their 
mutually  excited  condition  at  the  time  of  enlistment,  may  see  cause 
seriously  to  doubt. 

The  report,  in  its  integrity,  is  subscribed  only  by  five,  or  a  mere 
quorum,  of  the  Commissioners,  and  is  accompanied  by  no  less  than 
four  separate  dissents.  Indeed,  there  is  the  anomdy  that  there 
remains  only  one  Commissioner  who  abides  by  what  is  held  the 
report  of  the  Commission.  The  first  dissent  is  subscribed  by  three 
of  the  five,  who  dissent  from  the  recommendation  "that  all  other  oaths 
of  fidelity  should  be  either  abolished  or  changed  into  declarations," 
believing,  as  they  say,  "  that  it  is  expedient  to  maintain  the  use  of 
such  oaths  of  fidelity  on  the  admission  of  persons  to  the  highest 
national  offices,  as  a  declaration  that,  in  a  Christian  state,  all  lower 
engagements  are  ultimately  based  upon  the  highest  Christian  obli- 
gations." 

A  second  dissent  is  subscribed  by  two  of  the  dissenters  in  the  first, 
with  one  other  of  the  five  subscribing  the  report  The  dissent  is  to  the 
suggested  abolition  of  conformity  to  the  liturgy  of  the  Church  of  England 
required  by  the  Act  of  Uniformity  to  be  taken  in  the  case  of  head- 
ships and  fellowships  of  colleges.  The  reason  given  for  this  dissent  is 
somewhat  extraordinary — "  We  conceive  the  declaration  in  question 
to  be  retained  not  to  exclude  from  office  those  who  refuse  to  make 
it,  but  to  direct  the  mode  in  which  the  duties  of  the  office  are  to  be 
discharged  by  those  who  accept  such  office." 

The  third  dissent  is  a  very  elaborate  article,  extending  to  nine 
pages  of  print,  five  times  the  extent  of  the  report  itself.  It  is  sub- 
scribed by  five  of  the  Commissioners,  and,  as  wholly  differing  from 
the  report,  none  of  their  names  are  attached  thereto.  It  would  thus 
appear  that  this  dissent  might  be  held  as  the  real  report,  seeing  that 
the  number  of  dissenters  is  equal  to  that  of  the  reporters,  and  forms 
the  required  quorum.  In  the  estimate  of  many  the  dissenters  wUI 
be  held  entitled  to  the  greater  weight.    The  name  of  the  member  for 


OK  OATHS.  633 

Perthshire  is  attached  to  this  dissent^  along  with  those  of  Messrs 
£.  P.  Boaverie  and  Robert  Lowe.    The  third  class  of  dissenters  come 
to  the  conclusion  "  that  by  far  the  greater  number  of  oaths  ought  to 
be  wholly  abolished,  and  the  rest  changed  into  some  convenient  and 
distinct  forms  of  declaration.      The  imprecatory  forms  of  oath  in 
common  use  appear  to  us  open  to  very  grave  objections.     Such  oaths 
seem  to  assume  that  God's  vengeance  may  be  successfully  invoked, 
and  God's  help  declined  or  accepted  by  frail  and  fallible  man,  or  made 
conditional  on  the  truth  of  his  assertions,  or  the  fulfilment  of  his 
promises — ^notions  which  seem  to  us  inconsistent  with  the  teachings 
of  religion  and  of  reason.    A  form  of  oath  which  should  declare  the 
swearer's  sense  of  the  presence  of  God,  and  of  his  own  responsibility 
to  God  as  the  Judge  of  mankind,  would,  in  our  opinion  on  this  sub- 
ject, be  more  reverential,  pious,  and  reasonable,  and  no  less  binding 
than  those  now  in  use."    The  five  dissentients  first  treat  of  oaths  to 
which  penalties  are  attached,  and  secondly  of  those  without  penalties. 
As  to  the  first,  the  dissentients  desire  declarations,  in  all  cases,  to  be 
substituted  for  oaths,  the  penalties  remaining  as  before.    The  second 
class  is  subdivided  into  oaths  of  allegiance  to  the  Sovereign,  and  oaths 
of  fidelity  for  the  discharge  of  duties.    The  dissentients  argue  against 
the  former  rather  than  decidedly  recommend  their  abolition.    They 
remark — "In  peaceful  and  prosperous  times  they  are  not  needed, 
whilst  in  times  of  difficulty  and  danger  they  are  not  observed.'' 
"These  oaths  are  open  to  the  further  objection  that  they  tend  to 
spread  an  erroneous  view  of  the  relation  which  exists  between  the 
State  and  the  citizen,  and  to  suggest  the  notion  that  those  who  take 
them  are  bound  to  certain  obligations  from  which  their  fellow-citizens 
are  exempt.     Framed  for  the  purpose  of  ensuring  the  loyalty  and 
obedience  of  one  class  of  persons,  the  efiTect  of  these  oaths  on  others 
may  be  to  lead  them  to  question  the  fact  that  these  duties  are  incum- 
bent upon  all."    Under  this  head,  the  dissentients  are  peculiarly  and 
justly  severe  on  the  oath  of  allegiance  imposed  on  recruits  for  the 
army,  brought  up  in  batches  by  the  recruiting-sergeant     "  It  would 
be  idle,"  they  observe,  "  to  describe  this  ceremony  as  either  solemn  or 
impressive,  nor  does  it  appear  certain  that  it  is  even  intelligible  to  the 
lads  who  are  thus  bidden  to  invoke  the  Almighty.     It  might  not  be 
easy  to  devise  a  plan  which  would  ensure  the  administration  of  an 
oath  in  a  becoming  manner  to  every  recruit  in  the  kingdom,  within 
not  more  than  ninety-six,  and  not  less  than  twenty-four  hours  from 
the  time  of  his  taking  the  sergeant's  shilling.     But  it  would  be  still 
more  difficult  to  show  any  just  cause  why  an  oath  should  be  exacted 
from  a  private  soldier  which  the  State  does  not  impose  upon  his 
officers,  or  upon  the  officers  or  men  of  the  royal  navy." 

The  dissentients  are  strong  against  oaths  of  fidelity  in  the  performance 
of  duty,  and  their  reasons  are  weighty  and  unanswerable — "  An  oath 
can  no  more  furnish  a  public  servant  with  a  conscience  than  with 
intellectual  capacity,  yet  the  theory  of  its  administration  seems  to 
imply  that,  sworn,  he  will  probably  do  that  which,  unsworn,  he  would 
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leave  undone,  and  that  the  oath  can  create  the  sense  of  duty  to  whidi 
in  fact  it  only  appeals.  It  will  hardly  be  pretended,  however,  that 
the  sworn  functionaries  are  distinguishable  from  the  unsworn  by  their 
zeal  and  diligence,  or  that  in  each  class  there  will  be  found  an  equal 
and  average  amount  of  good,  bad,  and  indifferent  performance  of 
duty/'  "  The  imposition  of  these  oaths  appears  a  feeble  and  ineffec- 
tual attempt  to  transfer  a  duty  which  cannot  be  transferred,  and  to 
cast  upon  each  public  servant  a  part  of  the  responsibility  which 
belongs  to  the  superior  officer  who  appoints  him."  "Promissoiy 
oaths  are  not  only  useless,  but  hurtful  to  public  morality." 

The  five  dissentients  recommend  the  retention  of  declarations  as  to 
matters  of  fact,  but  are  against  declarations  of  fidelity  in  the  dis- 
charge of  duties,  on  the  same  grounds  as  they  set  forth  in  dealing 
with  promissory  oaths.  They  incline  to  the  retention  of  declarations 
repudiating  certain  theological  doctrines,  ''not  because  the  State 
desires  to  express  its  disapproval  of  these  doctrines,  or  to  fix  any 
stigma  upon  persons  holding  them,  bnt  because  it  has  detennined,  on 
general  grounds,  to  exclude  the  members  of  certain  religious  sects 
from  certain  offices  of  State."  They,  however,  recommend  that  the 
forms  ought  to  be  modified  so  as  not  to  be  painful  to  the  feelings  of 
persons  holding  the  doctrines  thus  repudiated.  The  dissentients 
conclude  with  citing  a  variety  of  instances  where  promissory  oaths 
and  declarations  are  required  and  notoriously  are  violated.  They  also 
cite  a  variety  of  authorities  confirming  their  views;  amongst  others, 
they  refer  to  Lord  Eames,  Jeremy  Bentham,  and  Sydney  Smith. 

The  fourth  dissent  is  short,  and  has  attached  to  it  the  solitaiy 
name  of  the  honourable  member  for  Greenock.  He  concurs  ^nerally 
in  the  third  dissent  by  the  five,  thereby  giving  that  dissent  a  majority 
over  the  report  itself.  But  he  further  dissents  from  the  recommenda- 
tion that  there  should  be  omitted  "  from  the  oaths  of  allegiance  all 
reference  to  the  Act  of  Settlement,  and  to  the  succession  to  the 
Crown  thereby  established."  His  second  reason  is  thus  expressed:— 
"  The  proposed  omission  of  all  reference  to  the  Act  of  Settlement 
would  import  a  depreciation  of  the  Act  itself,  and  of  the  great 
Bevolutiou  from  which  it  flowed,  and  on  which  the  liberties  of  the 
country,  civil  and  religious,  rest." 

To  the  report  and  its  four  separate  dissents  are  added  a  voluminons 
Appendix  of  300  pages  containing — 1.  Oaths  and  declarations  to  be 
abolished;  2.  Those  to  be  retained  without  alteration  in  form; 
3.  Oaths  for  which  declarations  should  be  substituted;  and  4.  Oaths 
and  declarations  for  which  shorter  forms  of  declaration  should  be 
substituted  This  Appendix  contains  some  thousands  of  oaths  in  every 
varied  form,  and  not  a  few  in  Latin,  and  others  in  obsolete  Saxon, 
and  many  utterly  ridiculous  in  verbiage. 

Amidst  the  mass  of  oaths  in  the  Appendix,  many  curious  remains 
of  antiquity  crop  out,  affording  precious  gems  to  the  archaeologist 
and  moralist.  The  Licentiate  of  the  Faculty  of  Physicians  and 
Surgeons  of  Glasgow,  formerly,  it  is  said,  in  combination  wiUi  die 
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Barbers,  is  made,  on  admission,  to  declare  that  "he  will  exercise  the 
several  parts  of  his  profession  to  the  best  of  his  knowledge  and 
abilities,  for  the  good,  safety,  and  welfare  of  all  persons  committing 
themselves,  or  committed,  to  his  care  and  direction,  and  that  he  will 
not  knowingly  or  intentionally  do  anything,  or  administer  anything 
to  them  to  their  hnrt  or  prejudice  for  any  consideration^  or  from  any 
motive  whatever!" 

The  burgess  oaths  in  Scottish  burghs  are  very  varied,  and  some 
are  extremely  quaint.  Most  of  them  are  expressed  in  half-a-dozen  of 
words,  but  others  extend  to  great  length,  and  in  this  rank  stands 
prominently  the  ancient  burgh  of  Culross.  The  councillors  of  this  town, 
at  one  time  a  royal  residence,  and  famous  for  the  manufacture  of 
girdles  (whether  for  war  or  for  the  peaceful  oaten  cake,  is  still  an 
open  question),  are  made  to  swear,  that  ''  in  the  election  of  magis- 
trates they  shall  give  their  voice  to  such  as  they  know  to  be  able 
men,  fearing  God,  and  hating  covetousness;  and  farther,  that  they 
shall  assist  the  magistrates  in  everything  tending  to  the  welfare  of 
the  burgh,  and  suppressing  of  sin  and  vice."  Nothing  can  be  more 
absurd  when  conferring  on  some  distinguished  warrior  or  statesman 
the  honour  of  the  rank  of  burgess  in  some  time-honoured  burgh,  than 
to  require  him  to  swear  to  the  faithful  performance  of  his  duty  as 
such,  as  if  he  was  ever  to  open  shop  for  the  sale  of  merchandise 
within  the  precinct-s  of  the  city  more  honoured  by  the  person  having 
been  adopted  into  the  civic  roll  than  he  ever  can  be  by  the  honour 
bestowed  on  him. 

Some  diflSculty  appears  to  be  felt  with  regard  to  the  several 
oaths  of  allegiance  to  the  Sovereign,  which  difficulty  the  Commis- 
sioners appear  at  a  loss  to  solve.  These  consisted  of  three,  if  not 
four  different  oaths — Ist.  The  simple  and  short  oath  of  allegiance 
imposed  by  the  Scotch  Acts,  1661  and  1693,  and  recognised  by 
1  Will,  and  Mary,  c.  8,  a  12,  and  6  Geo.  Ill,  c.  53;  2d.  The  oath  of 
supremacy  under  the  Act  1  Geo.  I.,  c.  13;  3d.  The  oath  of  abjuration 
by  6  Geo.  XXL,  c.  53,  s.  1 ;  and  4th.  The  assurance  (perhaps  limited 
to  Scotland)  under  1  Geo.  L,  c.  13,  and  6  Geo.  XXL,  c.  53.  By  the 
Act  10  Geo.  IV.,  c.  7,  one  oath  was  substituted  for  all  the  others  in 
the  case  of  the  person  swearing  being  a  Homan  Catholic.  By  the 
21  and  22  Vict,  c.  48,  one  oath  was  substituted  for  the  three  first 
named  for  all  persons  not  Boman  Catholics.  By  the  next  chapter 
(49),  an  alteration  was  allowed  in  the  case  of  subjects  professing  the 
Jewish  religion.  By  the  7  and  8  Vict.,  c.  66,  s.  10,  an  oath  is  pro- 
vided for  aliens  becoming  naturalized.  By  the  22  Vict,  c.  10,  an 
affirmation  is  prescribed  for  all  those  who,  by  law,  are  exempted  from 
swearing  an  oath. 

Xt  would  appear  that  the  combined  oath  authorized  by  the  Act 
21  and  22  Vict.,  c  48,  was  not  imperative,  and  that  the  oaths 
formerly  in  use  were  in  many  cases  still  retained.  Especially  where 
the  Assurance  was  required  in  Scotland,  no  enactment  was  made  as 
to  its  non-observance,  so  that,  by  advice  of  counsel,  it  was  still 
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observed  in  Scotland  wherever  it  was  previously  required  by  statute 
or  practice. 

Since  the  report  of  the  Soyal  Commission  the  Act  30  and  31  Vict., 
cap.  75,  was  passed,  but  it  seems  only  further  to  confuse  the 
matter.  The  Act  is  entitled  "The  Office  and  Oaths  Act  1867." 
Its  title  and  preamble  set  forth  its  design  to  be  "  to  remove  certain 
religious  disabilities  affecting  some  of  Her  Majesty's  subjects,  and  to 
amend  the  law  relating  to  oaths  of  office/'  and  "  to  substitute  one 
uniform  oath  for  the  several  oaths  now  required  by  different  classes 
of  Her  Majesty's  subjects  as  a  qualification  for  the  exercise  and  enjoy- 
ment of  offices,  franchises,  and  civil  rights."  The  first  three  sections 
relate  to  the  oath  to  be  taken  by  the  Lord  Chancellor  of  Ireland,  or 
Lord  Keeper  or  Lord  Commissioner  of  the  Great  Seal  in  Ireland,  who 
instead  of  the  oaths  of  allegiance,  abjuration,  and  supremacy,  are  in 
future  to  take  the  oath  introduced  by  this  statute.  So  far  the  Act  is 
of  very  limited  scope.  But  the  5th  section  substitutes  the  statutory 
oath  "  in  all  cases  in  which  any  oath  which  has  been  substituted 
for  the  oaths  of  allegiance,  supremacy,  and  abjuration,  is  now 
required  to  be  taken,  or  taken  and  received  as  a  qualification  for  the 
exercise  or  enjoyment  of  any  office,  franchise,  or  civil  right"  This 
enactment  is  in  general  terms ;  it  applies  to  all  cases,  to  all  offices 
where  the  three  oaths  to  the  sovereign  were  required,  and  has  no 
reference  to  religious  belief.  The  oath  thereby  introduced  is  much 
shorter  than  that  enacted  by  the  21  and  22  Vict.,  c.  48  (1858);  but 
that  Act,  strange  to  say,  is  not  repealed  nor  in  any  way  referred  to  in 
the  Act  1867,  and,  it  might  appear,  was  not  in  the  knowledge  of  the 
framer  of  the  statute.  The  three  oaths  are  again  enumerated  as 
those  of  allegiance,  supremacy,  and  abjuration ;  but  as  in  the  former 
Act,  the  Assuvance  is  not  abolished,  although  it  contains  much  of 
the  matter  which  was  purged  from  the  first  three  The  Assurance 
would  seem  applicable  only  to  Scotland,  and  appears  to  have  been 
framed  to  meet  the  distinction  (which  culminated  in  the  rebellions 
there  of  1715  and  1745)  between  the  sovereign  dejure  and  de  fa>cto 
— the  swearer  disclaiming  all  pretensions  on  the  part  of  the  descen- 
dants of  James  the  Third  of  England  (6  Geo.  III.,  c.  53). 

The  oath  of  allegiance  has  always  been  short  and  simple  The 
oath  of  supremacy  disclaimed  all  foreign  supremacy,  "  whether  prince, 
person,  prelate,  state,  or  potentate."  The  oath  of  abjuration  was  the 
longest  and  most  special,  so  far  embodying  the  other  two  and  the 
assurance,  and  recognising  the  Act  of  Settlement  on  the  descendants 
of  the  Princess  Sophia  "being  Protestants."  The  form  introduced 
by  the  21  and  22  Vict,  c.  48,  in  room  of  the  three  oaths  of  allegiance, 
supremacy,  and  abjuration,  embraced  the  leading  portions  of  the 
three,  and  especially  recognised  the  Act  of  Settlement.  It  has  already 
been  observed  that  a  majority  of  the  Commissioners  recommended 
that  the  oath  should  be  further  simplified  by  merely  swearing  alli- 
ance to  the  reigning  sovereign,  without  any  allusion  to  the  succession 
or  the  Act  of  Settlement     It  was  against  this  innovation  that  the 
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honourable  member  for  Greenock  entered  his  individual  dissent  and 
protest.  Following  up  the  recommendation  of  the  Commission,  the 
three  oaths  are  now,  by  the  Act  31  and  32  Vict,  c  72  (Pro- 
missory Oaths  Act  1868),  further  abridged  in  one  short  formula, 
being  simply  the  former  oath  of  allegiance,  with  a  remarkable  verbal 
addenda.  The  form  is :  "  f ,  A.  B.,  do  swear  that  I  will  be  faithful,  and 
bear  true  allegiance  to  Her  Majesty  Queen  Victoria,  her  heirs  and 
successors  according  to  law:  so  help  me  God."  The  words  "  ajccord- 
ing  to  law"  are  certainly  mysterious,  and  may  mean  much  or 
nothing,  as  the  course  of  future  events  may  run.  It  will  be  observed 
that  the  Assurance  in  Scotland  is  no  longer  required. 

The  "  Promissory  Oaths  Act,"  in  addition  to  the  oath  of  allegiance, 
gives  forms  of  official  and  judicial  oaths,  and,  in  schedules  annexed, 
specifies  the  persons  who  must  take  the  several  oaths.  The  oath  of 
allegiance,  and  the  judicial  oath,  must  in  Scotland  be  taken  by  *'  the 
Judges  of  the  Court  of  Session,  Sherifis  of  counties,  and  Justices  of 
the  Peace  for  counties  and  burghs."  It  is  declared,  "  that  no  person 
shall  be  compelled,  in  respect  of  the  same  appointment  to  the  same 
ofiSce,  to  take  the  oath  or  affirmation  more  than  once."  Declarations 
are  substituted  for  oaths  in  cases  "  of  admission  to  membership,  or 
participation  in  the  privileges  of  a  municipal  corporation." 

One  remarkable  fact  remains  to  be  noticed.  It  might  be  thought 
that  the  foremost  in  desire  to  do  away  with  unnecessaiy  oaths  would 
be  ecclesiastics  and  church  courts;  but  the  reverse  is  the  fact,  so  far 
as  regards  the  Church  of  Scotland.  By  statute  no  patron  is  qualified 
to  issue,  and  no  probationer  or  minister  to  accept,  a  presentation  to  a 
church  before  taking  the  statutory  oaths  to  Government  Indeed,  in 
some  quarters  this  necessity  has  been  absurdly  magnified  into  the 
neams  which  connects  the  Church  with  the  State,  and  the  distin- 
guishing feature  of  a  national  church.  Perhaps  it  has  been  from 
some  such  pious  imagination  that  church  courts,  not  satisfied  with 
persons  once  qualifying  by  taking  the  statutory  oaths,  hold  it  neces- 
sary that  at  every  act  of  presentation  issued  or  accepted  the  oaths 
shall  be  renewed  expressly  for  that  purpose.  The  reasoning  appears 
to  be  that  the  exercise  of  such  a  stupendous  act  voids  and  cancels  all 
previous  oaths,  and  exposes  both  patron  and  presentee  to  the  suspicion 
of  disloyalty,  unless  he  once  more  swears  allegiance,  with  especial 
reference  to  the  simple  act  he  is  about  to  exercise.  In  this  way 
patrons  and  ministers  have  been  known  to  repeat  their  oaths  of  allegi- 
ance many  times  during  the  reign  of  the  same  sovereign,  to  the  no 
small  advantage  and  amusement  of  the  clerks,  who  receive  renewed 
fees  on  each  certificate  thus  issued.  To  cover  the  anomaly,  it  is  usual 
to  add  to  their  signatures  the  words,  "  to  qualify  to  present  to  the 
parish  of  Monkbams,"  or  "  to  accept  the  presentation  to  Langladles" — 
as  if  the  general  oath  of  allegiance  to  the  reigning  sovereign  for  all 
purposes  was  thus  to  be  limited  by  any  such  ministerial  act.  It  is 
timsted  that  in  the  present  effort  to  abolish  unnecessary  and  to  limit 
necessary  oaths,  the  National  Church  will  not  be  found  alone  in  the 
opposing  ranks. 
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OuB  readers  have  now  in  their  hands  the  Acts  of  Parliament  passed 
during  last  session,  and  we  believe  in  no  single  session  have  so  many 
changes  been  made  on  the  law  of  Scotland.  So  quietly,  too,  have  all 
these  changes  been  effected,  that  their  progress  through  Parliament 
was  scarcely  observed,  and  many  practitioners,  who  may  not  yet  have 
looked  into  the  new  volume  of  Acts,  wiU  scarcely  credit  the  important 
alterations  introduced  into  almost  every  department  of  the  law.  We 
intend  shortly  to  notice  these  changes,  and  we  shall  accordingly  direct 
attention  to  some  of  the  leading  Acts  of  Parliament  passed  last  session, 
excepting,  however,  the  Representation  of  the  People,  the  Court  of 
Session,  and  the  Titles  to  Land  Consolidation  Acts,  of  all  of  which 
we  have  already  treated. 

Registration  of  Writs  (Scotland)  Act  1868, 31  and  3^  VicL,  a  Si 
No  writ  given  in  to  be  registered  in  the  Books  of  Council  and  Ses- 
sion shall  be  taken  out  again,  nor  be  given  up  by  the  keeper  for  any 
purpose  at  any  time,  either  before  or  after  the  same  has  been  booked, 
except  by  order  of  the  Lords  of  Council  and  Session  (s.  1).  Writs 
registered  as  Probative  Writs  are  not  to  be  given  back  to  the  party; 
and  extracts  of  indentures  of  apprentices  so  recorded  may  be  received 
in  evidence  (s.  2).  All  extracts  from  the  Books  of  Council  and  Ses- 
sion, the  Sheriff  Court  Books,  or  of  any  Register  of  Probative  Writs, 
shall  have  upon  them  a  marking  indicating  the  cumnlo  amount  of 
stamp  duty  paid  on  the  principal  writ  recorded  and  retained  for  pre- 
servation (s.  3). 

1.  The  merciintile  public  must  keep  in  view  that  a  protest  upon  a 
bill  of  exchange  or  promissory  note  once  taken  to  the  record  office 
cannot  be  withdrawn,  whether  booked  or  not;  and  that  it  must  con- 
sequently appear  in  what  is  technically  called  **  the  black  list"  It 
has  been  very  common  of  late  years,  when  a  protest  was  recorded,  and 
the  debt  afterwards  paid,  to  get  the  protest  withdrawn  from  record,  so 
as  to  prevent  its  appearance  in  the  black  list.  This  was  effected  by 
the  creditor  or  his  agent,  upon  paying  a  fee  of  one  shilling,  being 
allowed  to  borrow  up  the  protest.  This  is  now  prohibited;  and  while 
the  change  in  the  law  will  probably  make  debtors  more  attentive,  a 
serious  injury  may  be  done  to  a  merchant  or  tradesman  through  an 
oversight,  for  which  no  remedy  is  provided. 

2.  Formerly  the  principals  of  writs  recorded  (without  registration 
clause)  in  the  Register  of  Probative  Writs  were  returned.  This  is 
now  changed,  the  writ  once  given  in  is  retained,  and  the  extract, 
except  in  the  case  of  improbations,  has  the  same  effect  The  change 
appears  to  be  a  wise  one. 

3.  By  the  marking  of  the  stamp  of  the  writ  upon  the  extract,  a  very 
common  practice  will  be  stopped.  If  in  going  through  a  progress  of 
writs,  any  doubts  arose  as  to  the  sufficiency  of  a  stamp,  the  deed  was 
recorded  and  an  extract  obtained.  A  purchaser's  agent  seeing  the 
extract,  scarcely  ever  thought  of  examining  the  original  deed  in  the 
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record,  and  thns  all  questions  were  avoided.  This  difficulty  cannot 
now  be  got  over  in  so  simple  a  way.  Although  the  practice  was 
undoubtedly  an  evasion  of  the  law,  some  excuse  must  be  made  for  it, 
when  we  consider  the  difficulty  of  ascertaining  the  proper  stamp  duty 
without  paying  for  the  information,  and  the  heavy  penalty  with  which 
an  unintentional  error  is  visited.  We  cannot  help  thinking  that 
some  provision  should  be  made  for  ascertaining  the  proper  stamp 
required  for  a  deed  without  paying  10s  6d  for  the  information.  In  all 
other  branches  of  the  civil  service,  information  is  given  gratuitously 
as  to  amounts  requiring  to  be  paid,  and  the  present  system  in  the 
Stamp  Office  looks  a  little  too  like  setting  a  trap  to  catch  penalties. 

Judgments  Extension  Act  1868  (31  and  32  Vict.,  c.  64). 

When  a  judgment  has  been  obtained  in  the  Courts  of  Queen's 
Bench,  Common  Pleas,  or  Exchequer,  in  London  or  Dublin,  for  any 
debt,  damages,  or  costs,  a  certificate  may  be  registered  at  Edinburgh, 
and  every  certificate  so  registered  shall,  from  the  date  of  registration, 
have  the  effect  of  a  Scotch  decree.  The  reasonable  costs,  charges,  and 
expenses  of  obtaining  and  registering  such  certificate  shall  be  recover- 
able as  if  they  were  part  of  the  original  judgment,  and  shall  form  part 
of  tfte  extract.  But  unless  leave  has  been  obtained  from  the  Lord 
Ordinary  on  the  bills,  no  certificate  shall  be  registered  after  the  lapse 
of  twelve  months  from  the  date  of  the  original  judgment  (a  2).  The 
same  provisions  mutdtis  mutandis  apply  to  the  registration  of  Court 
of  Session  decreets  in  England  or  Ireland.  Should  a  note  of  suspen- 
sion against  the  decree  be  passed,  or  a  sist  obtained  in  the  Bill 
Chamber,  upon  a  certificate  to  this  effect  under  the  hands  of  the  clerk 
in  the  Court  of  Session,  or  in  the  Bill  Chamber,  the  sist  shall  be 
repeated  in  England  or  Ireland,  and  shall  remain  in  force  until  the 
suspension  be  refused  or  the  sist  recalled  (s.  8).  The  Courts  of 
Common  Pleas  in  London  and  Dublin,  and  the  Court  of  Session  in  Scot- 
land shall  have  power  to  exercise  control  over  registered  judgments  and 
decreets  in  their  own  Courts,  but  in  so  far  only  as  relates  to  execution 
under  this  Act  (s.  4).  A  Scotchman  can  now  proceed  in  England 
and  Ireland  under  this  Act  without  finding  security  for  costs,  unless 
the  Judge  specially  orders  it — and  in  like  manner  a  residenter  in 
England  or  Ireland  can  do  so  in  Scotland  without  sisting  a  mandatory 
(s.  5).  Parties  choosing  to  raise  an  action  upon  a  judgment,  instead 
of  adopting  the  provisions  of  this  Act,  shall  get  no  costs  unless  the 
Judge  otherwise  order  (s.  6).  The  Judges  of  the  Court  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer,  at  Westminster  and  Dublin,  or 
a  prescribed  quorum,  shall  make  rules  for  the  execution  of  this  Act 
in  England  and  Ireland,  and  the  same  power  as  regards  Scotland  is 
vested  in  the  Court  of  Session  (s.  7).  The  Act  does  not  apply  to 
decreets  in  absence  in  Scotland  in  an  action  proceeding  upon  an 
arrestment  to  found  jurisdiction  (s.  8). 

These  are  the  leading  provisions  of  the  Act  applicable  to  Scotland, 
and  they  are  of  the  very  greatest  importance  to  all  classes  of  the 
community.    Formerly  the  difficulties  thrown  in  the  way  of  recovering 
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a  debt  when  the  defender  went  across  the  border  were  almost  insn- 
perable.  At  the  close  of  a  long  and  expensive  litigation  in  England, 
if  the  defender  came  to  Scotland,  it  was  necessary  not  only  to  raise  an 
action  upon  the  English  judgment  in  the  Court  of  Session,  and  so 
commence  a  new  litigation,  but  the  pursuer  was  required  to  sist  a 
mandatory,  who  should  be  personally  liable  for  all  the  costs  incurred 
in  Scotland.  This  state  of  the  law,  in  nine  instances  out  of  ten,  pre- 
vented an  Englishman  resident  in  his  own  country  from  makinp^  his 
judgment  effectual  here.  The  same  rules  applied  to  enforcing  a  Scotch 
judgment  in  England  or  Ireland,  except  that,  instead  of  sisting  a  man- 
datory, direct  caution  for  costs  was  required,  or  it  was  necessary  to 
consign  a  considerable  sum  in  the  hands  of  the  clerk  of  Court  in  Eng- 
land. How  such  a  state  of  matters  was  allowed  to  exist  so  long  in 
countries  so  closely  allied  as  England,  Ireland,  and  Scotland,  it  is  dif- 
ficult to  conceive. 

The  Courts  of  Law  Fees  (Scotland)  A  ct  1868  (31  and  32  Vict.,  c.  55). 

The  Commissioners  of  Her  Majesty's  Treasury  may,  by  notice  in  the 
Edinburgh  Gazette,  direct  that  fees  payable  in  the  Supreme  or  Inferior 
Courts,  be  collected  by  means  of  stamps  (s.  2),  impressed  or  adhesive 
(s.  3).  The  Commissioners,  with  the  concurrence  of  the  Court  of  ^Ses- 
sion, may  make  rules  for  regulating  the  use  of  stamps,  for  prescribing 
the  application  thereof  to  documents,  for  ensuring  the  proper  cancel- 
lation of  adhesive  stamps,  and  for  keeping  accounts  of  such  stamps 
(s.  4).  Documents  not  properly  stamped  are  not  to  be  valid,  until 
the  defect  is  cured.  The  Court  may  order  documents  to  be  stamped, 
and  upon  this  order  being  obtempered,  the  document  is  to  be  valid  as 
from  date  of  lodging  (s.  5).  Alterations  may  be  made  in  the  fees  pay- 
able (s.  6).  The  Fee  Fund  of  the  Court  of  Session  is  to  be  abolished, 
when  so  directed  by  the  Commissioners,  and  compensation  granted  to 
officials  (s.  7). 

This  Act  will,  as  regards  the  Court  of  Session  at  least,  save  con- 
siderable expense  to  the  country,  and  much  time  and  trouble  to  agenta 

The  Land  Registers  (ScoUand)  Act  1868  (31  and  32  VicL,  c.  64). 

The  General  Begister  of  Sasines  for  Scotland  shall  be  so  kept  that 
the  writs  applicable  to  each  county  shall  be  entered  in  separate  pre- 
sentment books,  minuted  in  separate  minute  books,  and  engrossed  in 
separate  registers ;  and  where  a  writ  contains  lands  in  more  counties 
than  one,  it  shall  be  entered  in  the  presentment  books  of  the  counties 
mentioned  in  the  warrant  of  registration,  and  also  minuted  in  the 
minute  books  of  the  counties  so  mentioned,  but  it  shall  only  be 
engrossed  at  length  in  the  register  of  one  county,  and  a  memorandum 
inserted  in  the  register  of  the  other  counties  so  mentioned  (s.  3).  AU 
writs  so  recorded  shall  have  a  warrant  of  registration  endorsed  thereon, 
specifying  the  county  or  counties  in  which  the  lands  lie,  and  provisions 
are  made  as  to  the  form  of  such  warrants  (s.  4).  Should  a  writ  be 
only  recorded  as  regards  certain  of  the  lands  contained  in  it,  it  may 
afterwards  be  recorded  by  a  new  warrant  as  regards  the  others,  and 
in  this  case  the  writ  is  not  to  be  recorded  again  at  length  in  the 
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register,  but  a  memorandum  inserted,  as  above  mentioned  (s.  5). 
Writs  may  be  transmittedi  by  post  for  re^stration,  and  in  this  case  a 
clerk  shall  be  appointed  as  ingiver  of  writs,  who  shall  attach  to  his 
signature  in  the  presentment  book  the  name  of  the  sender;  and  on 
the  writ  being  registered,  and  ready  for  delivery,  intimation,  with  a 
note  of  the  fees,  shall  be  sent  to  the  sender,  upon  payment  of  which 
fees  the  writ  shall  be  sent  to  the  sender  by  post.     Two  writs  received 
by  the  same  post  shall  be  recorded  as  of  precisely  the  same  date  (s.  6). 
Registration  of  writs  shall,  except  in  so  far  as  altered  by  this  Act,  be 
made  in  conformity  with  existing  practice,  and  no  error  or  omission 
in  any  presentment  book  shall  invalidate  or  injuriously  affect  the 
registration  of  any  writ  (s.  7).     Particular  Registers  of  Sasines  are  to 
be  abolished  not  later  than  31st  December,  1871,  and  provisions  are 
made  for  carrying  out  this  enactment  (s.  8).     Printed  abridgments 
and  indices,  both  of  persons  and  places,  applicable  to  each  county  in 
Scotland,  shall,  from  and  after  the  discontinuance  of  all  Particular 
Registers,  be  prepared,  and  these  shall  be  consolidated  from  time  to 
time  for  such  periods  as  may  be  deemed  expedient  (s.  9).     These 
printed  abridgments,  or  printed  minutes  and  indices,  shall  be  trans- 
mitted by  the  keeper  of  the  General  Register  of  Sasines  to  the  depart- 
ment of  the  Lord  Clerk-Register;  and  the  Lord  Clerk-Register  shall 
furnish  to  the  SheriflT-Clerk  of  each  county  a  printed  copy  of  the 
abridgments,  or  minutes  and  indices,  for  such  county,  and  also  of  the 
consolidated  index  applicable  to  the  county  when  published  (s.  10). 
Surplus  copies  of  the  printed  abridgments  of  sasines,  comlnencing 
with  the  year  1781,  shall,  as  far  as  possible,  be  distributed  to  the  dif- 
ferent counties  (s.  11).     Writs  containing  a  procuratory  for  registra- 
tion, or  clause  of  consent  to  registration  for  the  purpose  of  execution, 
in  the  body  of  the  writ,  with  a  warrant  of  registration  specifying  that 
the  writ  is  to  be  recorded  for  preservation  or  execution,  as  well  as  for 
publication,  may  be  registered  in  the  Register  of  Sasines,  only  if  com- 
petent to  be  registered  therein,  and  an  extract,  with  warrant  for  exe- 
cution, from  the  register,  shall  have  the  same  effect  as  if  the  writ  had 
been  registered  in  the  Books  of  Council  and  Session,  and  a  warrant 
therefrom  obtained;  and  the  extract  so  obtained  shall  have  the  same 
effect  as  the  deed  itself,  which  is  retained  in  the  register,  except  in 
case  of  improbation.     SS.  12  and  13  regulate  fees  and  certificates  of 
registration.     The  Register  of  Interruptions  of  Prescriptions  is  abo- 
lished, and  the  Register  of  Sasines  substituted  (s.  15).     The  Particular 
Register  of  Inhibitions  and    Interdictions   are   abolished,  and   the 
General  Register  of  Inhibitions  substituted,  registration  wherein  shall 
be  all  the  publication  required  (s.  16).     The  office  of  the  keeper  of  the 
General  Register  of  Hornings,  Inhibitions,  and  Adjudications  is  united 
with  that  of  keeper  of  the  General  Register  of  Sasines.     Only  one 
minute  book  and  one  index  shall  be  kept  for  inhibitions,  adjudications, 
and  reductions,  printed  copies  of  which  shall  be  transmitted  to  the 
counties  (s.  17).     The  Particular  Registers  of  Homings  and  expired 
Charges  is  retained  (s.  18).     Official  searchers  may  be  appointed,  with- 
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out  prejudice  to  the  rights  of  parties  or  their  agents  to  employ  others 
(s.  19).  Eegulations  are  made  as  to  the  holder  of  the  office  of  keeper 
of  the  Eegister  of  Sasines,  the  remunerations  to  SherifiF-Clerks,  com- 
pensation to  be  paid  to  the  holders  of  suppressed  offices,  the  responsi- 
bility of  the  keeper  of  the  General  Eegister,  the  powers  of  the  Lord 
Clerk-Register  and  Commissioners  of  Her  Majesty's  Treasury,  and 
the  salary  and  duties  of  the  Lord  Clerk-Eegister  (s.  20  to  26  inclusive). 
The  Act  does  not  apply  to  burgh  Registers  of  Sasines  (s.  27),  and  it 
comes  into  operation  on  31st  December,  1868  (s.  28). 

This  Act  carries  into  effect  what  has  long  been  attempted — the  cen- 
tralisation of  our  land  registers.  It  is  said  in  favour  of  the  new  Act, 
that  the  old  system  of  double  registers  not  only  entailed  great  expense 
on  the  country,  but  that  it  did  not  give  due  security  to  the  public. 

JEntail  Amendment  (Scotland)  Act  1868  (31  and  32  Vict,  c  S^). 

Heirs  of  entail  in  possession  are  entitled  to  grant  feus  and  buUding 
leases  under  certain  restrictions,  notwithstanding  prohibitions  in  the 
deed  of  entail  (s.  3),  application  to  be  made  to  the  Sheriff  to  carry  out 
provisions  of  Act,  and  SherifTs  judgment  to  be  final,  unless  notice  of 
appeal  to  Inner  House  is  given,  and  a  note  of  appeal  presented  within  six 
months  (s.  4).  The  feu  charter,  lease,  or  disposition  must  contain  a 
condition  that  the  same  shall  be  void  if  buildings  of  the  annual  valne 
of  at  least  double  the  feu  duty,  rent,  or  ground  annual  are  not  erected 
within  five  years  (s.  5).  An  heir-apparent  may,  of  consent  of  heir  in 
possession,  grant  provisions  to  his  wife  and  children  upon  estate  (s.  6). 
S.  7  makes  new  rules  for  advertisements  under  the  Rutherfurd  Act, 
and  s.  8  makes  the  Montgomery  and  the  Aberdeen  Acts  applicable  to 
entails,  and  trusts  for  entailing,  made  since  1848,  without,  as  has 
hitherto  been  necessary,  a  special  clause  in  the  entail  to  that  effect^ 
unless  the  operation  of  the  said  Acts,  or  of  s.  6  of  this  Act,  is 
expressly  excluded.  The  Court  of  Session  may  allow  estate  to  be 
sold  for  payment  of  debt  afiecting  the  fee  of  the  estate,  when  satis- 
fied of  its  propriety,  by  private  bargain  (s.  9),  or  by  public  roup 
(s.  10).  S.  11  gives  power,  with  leave  of  the  Court,  to  charge  the 
estate  with  entailer's  debts,  or  other  debts  affecting  the  fea  Facili- 
ties are  given  for  the  erection  of  cottages  for  labourers,  etc.  (a  12). 
Where  estate  propelled,  applications  under  11  and  12  Vict,  c.  36, 
and  16  and  17  Vict.,  c.  94,  may  be  made  either  in  name  of  life-renter 
or  fiar  (s.  13).  As  much  as  300  acres  may  now  be  excambcd  under 
s.  33  of  the  Montgomery  Act  (s.  14).  It  is  made  competent  to  con- 
stitute, or  reserve  by  trust  or  otherwise,  a  life-rent  interest  in  move- 
ables in  fiivour  only  of  a  person  in  life  at  the  date  of  the  decA 
Moveable  estate  held  in  life-rent  by  or  for  behoof  of  a  person  of  full 
age,  bom  after  the  date  of  the  deed,  shall  belong  absolutely  to  such 
party,  and  if  it  is  vested  in  trustees,  they  shall  be  bound  to  convey  to 
him  (s.  17).  The  provisions  of  11  and  12  Vict.,  c.  36,  ss.  5  and  16, 
are  made  applicable  to  entails  dated  after  1848,  and  to  all  trusts  for 
entailing  (s.  18). 

The  provisions  of  this  Act  still  farther  relax  the  strictness  of 
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entails,  and  in  future  no  one  can  tie  up  moveable  estate  left  to 
trustees,  or  otherwise,  for  behoof  of  any  one  not  bom  at  the  date  of 
the  deed.  There  is  one  part  of  the  Act  which  does  not  appear  to  be 
fair  to  practitioners  before  the  Supreme  Court.  Certain  proceedings 
nnder  the  Entail  Act  are  devolved  upon  the  Sheriff,  but  no  provision 
is  made  to  allow  these  practitioners  to  appear  in  the  Sheriff  Court,  as 
was  the  case  in  the  Service  of  Heirs  and  other  Acts.  This  ought  to 
be  remedied. 

An  Act  to  Amend  Procedure  in  tlie  Court  of  Justiciary,  etc,  (31 
and  32  Vict,,  c.  95), 

One  Justiciary  Judge  may  preside  alone  at  trials  in  the  High 
Court  of  Justiciary  (s.  1),  and  at  Circuit  the  two  Judges  may  sit  in 
separate  Courts  (s.  2).  If  the  sittings  of  any  Circuit  be  protracted, 
one  of  the  Judges  may  leave  for  next  circuit  town,  and  open  the 
Court  there  (s.  3).  In  criminal  trials  before  the  High  Court,  there 
may  in  future  be  two  diets  of  compearance.  At  the  first,  if  the 
person  accused  pleads  guilty,  he  shall  receive  sentence,  if  not,  he  shall 
be  tried  at  the  second,  either  before  the  High  Court  or  at  Circuit,  on 
remit  (s.  4).  A  Justiciary  Judge  may  sit  at  any  time  in  the  Criminal 
Court  House  of  circuit  towns  to  receive  pleas  and  pass  sentences  (s.  5). 
Except  the  plea  of  insanity,  or  reserved  pleas,  or  pleas  arising  since 
first  diet,  no  plea  in  bar  of  trial,  nor  any  objection  to  relevancy,  can 
be  stated  after  the  first  diet  of  compearance  (s.  7).  If  panel  pleads 
not  guilty  at  first  diet,  the  Court  may  ordain  him  to  be  conveyed  to 
prison,  and  detained  in  the  meantime,  under  reservation  of  right  of 
liberation  on  bail,  or  running  his  letters  (s.  8).  Jurors  are  to  be 
cited  by  registered  post  letters,  as  in  civil  cases  (s.  10).  Ss.  8  and  10 
prescribe  rules  and  forms  for  citation  of  parties  and  witnesses.  Pre- 
vious conviction  for  theft  may  be  libelled  and  proved  as  aggravation 
of  crime  of  robbery,  and  vice  versa  (s.  12).  This  Act  is  not  to  affect 
trials  upon  criminal  letters,  or  trials  where  the  first  diet  is  on  Circuit 
(s.  17).  Bail  bonds  shall  specify  the  domicile  where  accused  is  to  be 
cited,  and  there  only  citation  shall  be  made  (s.  18).  S.  19  corrects  the 
blundered  reference  in  s.  13  of  the  Capital  Punishment  Act  of  this 
year,  which  we  pointed  out  above  (p.  537).  The  Act  comes  fully 
into  operation  on  loth  October,  1868  (s.  21). 

The  form  of  process  thus  introduced  has  worked  so  well  for  years 
past  in  the  Sheriff  Courts,  and  is  so  plainly  founded  on  common  sense, 
that  we  cannot  understand  how  it  has  been  so  long  of  finding  its  way 
into  the  Court  of  Justiciary.  At  the  first  diet  there  is  no  attendance 
of  jurors  or  witnesses,  whether  the  panel  pleads  guilty  or  not  guilty. 
Should  the  plea  be  guilty,  sentence  is  at  once  pronounced,  and  there 
is  an  end  of  the  matter;  if  not  guilty  is  the  plea,  the  trial  takes 
place  at  next  diet. 

We  had  proposed  to  treat  of  the  Ecclesiastical  Buildings  (Scotland) 
Act,  the  Indorsing  of  Warrants  Act,  and  the  Inland  Revenue  Act, 
but  the  Editor  reminds  us  that  other  articles  must  be  inserted  in  the 
Journal  besides  digests  of  Acts  of  Parliament  We  must,  therefore, 
postpone  our  remarks  upon  these  and  other  Act^s. 
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A  Treatise  on  the  Law  of  Scotland  relating  to  Rights  of  Fishing: 
comprising  the  Law  affecting  Sea  Fishing,  Salmon  Fishing,  Trout 
Fishing,  Oyster  and  Mussel  Fishing,  etc.,  etc.,  with  an  Appendix 
of  Statutes  and  Bye-Laws.  By  Charles  Stewabt,  Advocate. 
Edinburgh :  T.  &  T.  Clabk,  Law  Publishers,  38  George  Street 

Although  Mr  Stewart  approaches  "  this  pleasant  curiosity  of  fish 
and  fishing  "  from  its  less  popular  and  interesting  side»  although  he 
does  not  address  himself  to  the  angler,  whose  deb'ght  is,  like 
Walton,  to 

"  Loiter  long  days  near  Shawford  brook; 
There  bid  good  momiog  to  next  day; 
There  meditate  hie  time  away; 

And  angle  on,  and  beg  to  have 

A  quiet  passage  to  a  welcome  grave,** 

yet,  we  believe,  the  book  will  be  acceptable  and  useful  to  many  who 
are  not  lawyers.  For  lawyers,  indeed,  it  is  mainly  intended,  and  to 
them  it  is  addressed;  but  so  many  are  now  interested  in  fisheries,  as 
landowners,  lessees  of  fishings,  shipowners  engaged  in  the  whale 
fishery,  and  lovers  of  the  gentle  craft,  that  Mr  Stewart's  pages 
will  be  diligently  read  by  hundreds  who  have,  and  wish  to  have, 
nothing  to  do  with  the  law.  We  are  inclined  to  think,  though  in 
saying  so  we  may  be  regarded  as  betraying  the  secrets  of  our  craft, 
that  a  careful  study  of  it  may  save  many  from  the  cost  and  care 
attending  that  most  hazardous  kind  of  litigation  which  relates  to 
disputed  rights  of  fishing. 

After  a  very  distinct  exposition  of  the  most  general  principles  on 
which  the  law  relating  to  rights  of  fishing  depends,  Mr  Stewart  pro- 
ceeds to  consider  the  question  as  to  the  Crown's  right  to  make  exclu- 
sive grants  of  fishing  for  white  fish  in  the  sea.  He  examines  the 
authorities  on  both  sides,  from  Craig  down  to  the  late  case  of  the 
Duchess  of  Sutherland,  and  indicates  an  opinion  that  the  public  right 
cannot  be  derogated  from  or  impaired  by  a  grant  by  the  Crown  to  an 
individual.  Passing  from  the  general  principles  applicable  to  all 
private  rights  of  fishing,  a  chapter  is  devoted  to  the  I'egulation  of 
white  fishings,  and  particularly  to  the  herring  fishery  lawa  After 
treating  of  royal  fish  and  the  whale  fishery,  the  author  discusses 
very  amply  and  carefully  the  character  of  the  Crown's  right  to  oyster 
and  mussel  beds  surrounding  the  coasts  of  Scotland.  He  explains 
the  recent  cases  which  decide  that  the  royal  interest  is  one  of 
patrimonial  property,  and  not  merely  that  of  a  trustee  for  public  usesw 
In  this  branch  of  the  treatise  much  will  be  found  to  elucidate 
questions  of  great  and  prominent  public  concern,  such  as  those  in 
which  the  fishermen  of  St  Andrews  and  Newhaven  have  recently  been 
prominent.  The  largest  section  of  the  book  is  devoted  to  questions  of 
title  to  salmon  fishings.    The  precise  nature  and  extent  of  the  j\a 
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r^ale  in  salmon  fishing  (pp.  73-80),  and  the  great  variety  of  questions 
as  to  what  constitntes  a  good  title  to  snch  subjects  (pp.  80-148),  are 
fully  discussed.  Much  litigation  has  arisen  in  questions  as  to  the 
character  of  the  possession  necessary  to  complete  a  prescriptive  right. 
It  has  been  doubted,  for  example,  whether  possession  by  means  of  rod- 
fishing  is  effectual  to  complete  a  defective  right,  even  where,  from  the 
nature  of  the  river,  net-fishing  is  impracticable.  Mr  Stewart  states 
the  general  requisites  of  possession,  and,  after  referring  to  the  case  of 
the  DvJce  of  Sutherland  v.  Ross,  14  S.  960,  in  which  it  was  held  that 
possession  by  rod-fishing  cannot  "  elevate  a  general  title  into  a  com* 
plete  right  of  salmon  fishing,^'  and  cannot  even  create  a  right  of 
rod-fishing  as  a  separate  right,  he  continues : — 

*^  The  question,  perhaps,  may  still  be  considered  an  open  one — Whether,  in  a 
riyer  where  fishing  by  means  of  net  and  coble  is  impracticable,  from  the  nature 
of  the  subject,  rod  fishing  would  not  be  considered  effectual  to  fortify  and 
complete  a  general  title?  In  the  circumstances  supposed  (and  in  many  yaluable 
salmon  riyers  they  frequently  occur),  the  rapidity  of  the  current,  the  narrowness 
of  the  channel,  and  the  rocky  nature  of  the  bed,  make  net  fishing  impossible, 
and  the  only  profitable  mode  of  fishing  is  by  rod  and  line.  In  such  a  case,  is 
it  to  be  maintained  that  the  holder  of  a  genersu  title,  following  it  up  by  an  open 
and  persistent  use  for  the  prescriptiye  period  of  the  only  meth^  of  fishing  which 
the  circumstances  permit,  is  precluded  from  completing  his  title?  In  such 
waters,  can  a  title  neyer  be  acquired?  and  is  a  yaluable  property,  to  which  no 
other  party  can  show  the  shadow  of  a  title,  to  be  for  ever  incapable  of  appropri- 
ation by  the  person  who  holds  a  general  title  to  the  fishings,  and  who  has  for 
time  immemorial  exercised  the  exclusive  right  of  taking  salmon?  Is  an  imper- 
fect title  in  such  cases  incapable  of  being  completed,  simply  because  the  mode  of 
fishing  applicable  to  the  waters  does  not  answer  a  particular  description,  though, 
at  the  same  time,  it  may  be  one  far  more  yaluable?  The  question  seems  never 
to  have  arisen  in  a  direct  form ;  and  the  dicta  in  reference  to  it  which  can  be 
collected  from  the  authorities,  are  of  yarying  import.  In  the  case  of  Stuart  v. 
M'Bamet  (30th  March,  1867,  5  Maepb.,  753),  which  adyances  farthest  the 
argument  in  fayour  of  the  yalidity,  in  such  circumstances,  of  this  kind  of  pos- 
session. Lord  Deas  admitted  that  in  questions  of  prescription,  *  the  character  of 
the  place  and  the  nature  of  the  fishing  must  be  considered.' 

'^In  that  case  express  reservation  was  made  of  the  question  as  to  *the  necessity 
of  fishing  by  net  and  coble  in  all  cases ;  for  example,  whero  it  is  almost  impos- 
sible to  fish  in  that  way.'  It  was  decided,  however,  that  where  a  river,  from  the 
nature  of  the  channel,  cannot  be  fished  by  net  and  coble,  or  where  that  mode  of 
fishing  is  practicable  over  only  a  limited  portion,  in  that  case  possession  by  net 
and  coble  in  the  parts  where  that  method  is  practicable,  and  by  rod  fishing  over 
the  other  parts  of  the  stream,  will  be  sufiicient  to  complete  the  prescriber's  title 
over  the  whole  extent — ^possibly  not  against  the  Crown,  but,  at  all  events,  against 
an  opposite  proprietor,  who  claims  the  whole,  but  whose  grant  extends  only  to 
one  bank.  It  is  essential  to  observe,  however,  that  the  prescriber  held  an  express 
grant  of  salmon  fishing,  though  it  proceeded  only  from  a  subject  superior,  and 
that  the  prescriptive  exercise  of  roa  fishing  was  only  found  effectual  for  the  pur- 
pose of  fortifying  the  base  title,  and  not  to  the  effect  of  explaining  the  grant, 
rossession  of  this  kind  iwill  entitle  the  prescriber  to  a  declarator  of  right  to 
fish  on  his  own  side,  though  it  may  not  be  sufficient  to  establish  in  him 
a  sole  or  exclusive  right.  The  question  of  the  Crown^s  right,  as  against 
such  a  possessory  title,  was  expressly  reserved;  for  it  is  almost  unnecessary  to 
say,  that  any  decision  in  a  question  of  right  between  two  subjects,  cannot  affect 
the  right  of  the  Crown,  whatever  that  may  be.  In  the  particular  case  referred 
to,  the  river,  over  which  the  right  of  salmon  fishing  was  claimed,  was  about  a 
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mile  in  length,  and  the  portion  wluch  had  been  fished  by  net  and  coble  extended 
only  to  five  or  six  hundred  yards.  This  decision,  it  wiU  bj9  obaerred,  adds  little 
or  no  weight  to  the  argument,  that  rod  fishing  can,  in  any  circumstances^  be 
effectual  as  explaining  a  grant  of  fishings  into  a  right  to  salmon  fishing;  but  it 
undoubtedly  attributes  to  that  kind  of  possession  an  effect  which  has  nerrer 
before  been  accorded  to  it — ^the  right  having  been  viewed  hitherto  as  rei  fnerce 
fcLcuUatiSf  and  the  exercise  of  it  having  been  regarded  in  previous  decisioDS  as 
of  no  effect  whatever  in  constituting  a  legal  right  to  salmon  fishing.  The 
remaining  authorities  which  affect  the  question  seem  still  to  leave  it  in  an 
unsatisfactory  position.  In  the  case  of  Lord  DcUhousie  v.  APInrojf  (20th  Jaly, 
1865,  ^  Macph.  1168)  it  was  held  that  where  a  river  is  not  suited  for  fishing  by 
net  and  coble,  the  exercise  of  the  right  by  means  of  rod  and  by  a  seum  net,  is 
sufficient  possession  to  explain  a  general  grant.  The  point  was  here  a  subsidiary 
one,  and  the  judgment  of  the  Lord  Ordinary  was  not  submitted  to  review.  In 
the  case  of  Lord  Abcrcrorriby  v.  Lord  BreadcUbane  (18th  July,  1843,  6  D.,  1S89) 
prescriptive  possession  by  means  of  rod  and  spear  was  alleged;  and  it  was  main- 
tained that  such  possession  was  sufficient  to  complete  a  title,  because  the  natore 
of  the  river  did  not  admit  of  any  other.  The  Iiord  Ordinary  (Cockbum)  was 
of  opinion  that  such  possession  was  ineffectual,  even  in  places  where  net  and  coble 
could  not  be  used;  but  in  the  Inner  House,  though  the  point  was  not  expressly 
decided,  a  contrary  opinion  was  indicated  by  Loi^  Medwyn.  In  various  oth^ 
cases  (k)  possession  by  rod  and  spear  was  found  insufficient  to  establish  a  right, 
but  in  those  wbich  are  referred  to  a  higher  kind  of  possession  seems  to  have  been 
possible;  but  in  the  case  of  Chisholm  v.  Fraser  (M.  App.  Salmon  Fishing)  net 


might  possibly  consider  rod-fishing,  in  any  kind  of  river,  too  equivocal  and 
ambiguous  a  manner  of  possession  to  be  accounted  a  habile  method  of  constitut- 
ing prescription;  but,  on  the  other  hand,  it  is  to  be  hoped  that  the  awkwardness 
of  deciding  that,  in  such  circumstances,  a  prescriptive  title  can  never  be  acquired, 
may  bo  avoided,  by  recognizing  the  principle  that  the  best  kind  of  possession 
which  is  possible  in  the  circumstances  will  satisfy  the  requirements  of  the  lav  in 
completing  the  title." 

An  important  part  of  the  law  on  this  subject — ^the  method  in 
which  the  right  of  salmon  fishing  may  be  exercised,  including  the 
vexed  questions  as  to  the  legality  of  fixed  machinery,  and  the  efifect 
of  recent  statutes  thereanent — ^is  very  well  treated  (p.  149),  and 
there  is  presented  (pp.  160-163)  a  digest  of  the  decisions  defining 
what  engines  fall  under  the  illegal  category  of  fixed  engines.  Poach- 
ing, statutory  offences  against  fishery  Acts,  and  the  apprehension  and 
prosecution  of  offenders,  form  the  subjects  of  chapters  VIIL,  IX.,  and 
X.  Paper-makers  and  others  will  refer  to  chapter  XI.,  which  deals 
with  the  law  as  to  pollution  of  rivers,  and  the  legal  remedies. 
Country  gentlemen  and  their  factors  will  have  frequent  occasion  to 
turn  to  chapters  XIII.  and  XIV.,  which  deal  with  the  system  of 
management  of  salmon  rivers  introduced  by  the  Salmon  Fisheries 
Act  of  1863. 

We  cannot  mention  every  subject  embraced  within  the  compass  of 
this  handy  and  handsome  volume.     Trout  fishing  has  a  special 

"(h)  Forbes  Y.  Udny,  1701,  M.  7812;  Frascrr.  Heriiwt  of  Nets,  1765  (not  reported); 
Leith  V.  Heritors  oflhn,  1773  (not  reported):  Sir  J,  Colquhoun  ▼.  SmdlcL  1779  (not 
wported)." 
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chapter,  and  so  have  the  T^eed  and  the  Solway.  The  legality  of 
stake  nets  in  the  Solway,  which  has  for  years  been  the  subject  both 
of  legislation  and  litigation,  and  as  to  which  even  yet  the  law  is 
unsettled  and  the  practice  unsatisfactory,  is  well  discussed,  with  an 
exhaustive  examination  of  ancient  and  modern  statutes,  commis- 
sioners' bye-laws,  etc.  The  very  interesting  question  whether  the 
English  or  Scotch  law  of  prescription  is  to  apply  under  the  words 
*'  immemorial  usage,''  in  the  relative  clause  of  the  English  Salmon 
Fisheries  Act,  is  touched  upon.  Perhaps  Mr  Stewart  might  have 
pressed  into  his  service,  as  furnishing  an  argument  on  the  Scotch 
side  of  the  question,  the  well-established,  though,  perhaps,  not  very 
reasonable,  rule  that  all  laws  of  prescription  relate  to  the  remedy 
and  not  to  the  right,  and  therefore  every  Court  must  apply  its  own 
law  of  prescription.  He  arrives  at  the  conclusion,  in  a  passage 
which  we  had  marked  for  quotation,  but  are  reluctantly  obliged  to 
leave  out,  that  the  repeated  endeavours  of  the  Legislature  have  not 
succeeded  in  effecting  what,  it  must  be  presumed,  was  their  intention 
in  regard  to  the  Solway  stake  nets,  and  have  certainly  not  made  the 
law  on  the  subject  clear  and  intelligible.  He  thinks  that  further 
legislation  is  necessary. 

In  conclusion,  we  have  to  express  our  satisfaction  that  a  subject  of 
80  much  importance  has  been  handled  by  a  lawyer  who  combines,  in 
so  high  a  degree,  industry  with  intelligence  and  perspicuity  of  expres- 
sion, and  we  hope  that  the  book  may  meet  with  that  appreciation 
from  the  public  which  it  so  well  merits. 


Digest  of  Cases  in  the  nigh  Court  and  Circuit  Comets  of  Justiciary, 
from  1807  to  1867.  By  Messrs  Bell  and  La^mond,  Advocates. 
Edinburgh :  T.  &  T.  Clakk. 

As  this  excellently  designed  and  excellently  executed  handbook  has 
already  been  the  theme  of  a  paper  in  the  leading  journal  of  Scotland, 
as  remarkable  for  its  great  literary  power  as  for  its  appreciation  of 
the  value  of  the  book  which  it  reviews,  it  is  less  necessary  for  us 
to  encroach  on  our  scanty  space  for  the  purpose  of  criticising  the 
labours  of  Messrs  Bell  and  Lamond.  The  Digest  is  as  dry  as  the 
paper  upon  it  to  which  we  allude  is  lively  and  poetical,  but  we  have 
no  doubt  that  it  will  be  much  more  useful  to  the  public.  No 
Procurator-Fiscal  can  want  it,  and  every  lawyer  engaged  in  criminal 
practice  must  constantly  refer  to  it.  No  book  can  be  compared  to  it 
for  utility  in  its  own  branch  of  the  law. 


648  THE  MONTH. 

The  General  Council  of  Procurators  in  ScoilandL — ^The  animal 
meeting  of  this  body  was  held  within  the  County  Buildings,  Edin- 
burgh, on  Thursday,  the  17th  inst.  Among  the  members  present 
•  were  Messrs  J.  F.  Murdoch,  Dean  of  the  Ayr  Faculty  of  Solicitors;  J. 
B.  Baxter,  President  of  the  Faculty  of  Procurators,  Dandee;  \V. 
Towers-Clark,  Dean  of  the  Faculty  of  Procurators,  Glasgow;  Sir 
William  Brown,  Bart.,  Dean  of  the  Faculty  of  Procurators  of  Dum- 
friesshire; Andrew  Murray,  Treasurer  of  the  Faculty  of  Advocates, 
Aberdeen ;  A.  M'Neel  Caird,  Dean  of  the  Faculty  of  Procurators  for 
the  Rhins  of  Galloway;  W.  Ross,  President  of  the  Society  of  Procu- 
rators and  Solicitors  of  Perthshire;  John  Adamson,  President  of  the 
Society  of  Solicitors  of  Banffshire ;  R  Watt,  Dean  of  the  Society  of 
Solicitors  of  Airdrie;  W.  Shiress,  Dean  of  the  Society  of  Solicitors  and 
Procurators  of  Forfarshire;  Alexander  Morrison,  Secretary  of  the 
Society  of  Solicitors  of  Elginshire;  J.  Simpson,  Sub-Dean  of  the 
Society  of  Solicitors  of  Inverness-shire,  etc. 

On  the  motion  of  Mr  Murdoch,  seconded  by  Mr  Caird,  Mr  Baxter  of 
Dundee  was  unanimously  appointed  President  of  the  General  Council 
for  the  current  year,  and  on  the  motion  of  Mr  Baxter,  seconded  by 
Sir  William  Brown,  Mr  A.  M*Neel  Caird  was  unanimously  appointed 
Vice-President.  Mr  J.  W.  Barty,  Dunblane,  was  re-elected  Secretaiy 
and  Treasurer,  and  the  following  gentlemen  were  appointed  Specid 
Councillors,  viz.,  Messrs  J.  F.  Murdoch,  Ayr;  Towers-Clark,  Glasgow; 
Shiress,  Brechin;  Sir  William  Brown,  Dumfries;  and   Mr  Watt, 

Airdrie. 

The  meeting  thereafter  proceeded  to  fix  the  rate  of  assessment  on 
Local  Societies  for  the  current  year.  The  remainder  of  the  business 
was  of  a  private  nature. 

Diets  of  Examination  of  applicants  for  admission  as  Procurators 
before  the  Sheriff  Courts  was  held  by  the  Examiners  of  the  General 
Council  within  the  County  Buildings,  Edinburgh,  on  the  10th,  11th, 
and  17th  inst.  The  following  applicants  were  found  duly  qualified 
for  admission,  viz.,  Messrs  Archibald  Fletcher,  James  Shepherd,  John 
Cmickshank,  and  John  Wink,  Elginshire;  D.  Smith,  Fifeshire;  James 
Gavin,  and  William  Lawson,  Forfarshire;  Andrew  McDonald,  Inver- 
ness-shire; Robert  Sharp,  Dumfriesshire;  John  Patterson,  and  Robert 
Archibald,  Lanarkshire;  Colin  M*Culloch,  and  George  Anderson, 
Renfrewshire;  James  Lawrie,  Roxburghshire;  Frank  Rutherford,  Sel- 
kirkshire; and  Andrew  Allan,  Stirlingshire. 

Annnai  Address  of  the  Sheriff  of  Lanarkshire, — At  his  first 
Appeal  Court  for  the  winter  session.  Sheriff  Glassford  Bell,  according 
to  established  usage,  gave  an  instructive  resurai  of  the  business  of 
the  Lanarkshire  Sheriff  Courts  during  the  previous  year.  Omitting 
the  usual  preliminary  flourish,  the  learned  Sheriff's  speech  was  as 
follows: — 
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''In  our  Ordinary  Courte,  1292  cases  have  been  tabled  (?)  durinff  Uie  past  year, 
and  there  were  in  addition  209  in  which  summonses  were  raised  but  were  not 
proceeded  with.  The  decrees  in  absence  were  846,  and  there  were  737  litigated 
cases.  These  are  88  fewer  than  last  year,  but  the  deficiency  is  much  more  than 
compensated  by  the  large  amount  of  causes  enrolled  in  the  Debta^  Recovery 
Court,  in  which  there  have  been,  since  its  institution  in  October  last,  944,  the 
average  amount  concluded  for  in  each  being  S,SO,  There  has  thus  been  an 
increase  of  860  in  the  sum  total  of  civil  causes  above  £12.  The  printed  rolls  of 
the  four  Sberiflfs- Substitute  holding  a  weekly  ordinary  Court  contain  6288 
enrolments,  being  an  increase  of  1077  over  last  year,  which  showed  an  increase 
of  500  over  the  preceding  year.  Of  these  enrolments  1709  were  motions,  494 
adjustments  and  closing  records,  1811  for  fixing  diets  of  proof,  and  2142  for 
debates.  Many  hours  are  occupied  every  day  in  taking  down  evidence  in  the 
judge's  own  hand,  and  the  labour  entailed  bv  the  performance  of  this  duty  can 
only  be  understood  by  those  who  have  had  personal  experience  of  it.  The 
enrolments  in  the  Appeal  Courts,  held  twice  a  week  by  the  Sheriff  for  appeals 
in  the  Lower  Ward,  have  been  1246;  and  in  the  Courts  for  the  Upper  and 
Middle  Wards,  held  once  a  week,  224;  in  all,  1470.  Of  these,  150  were 
enrolments  of  motions,  and  1096  for  debate.  No  case  set  down  for  debate  in 
the  Sheriff's  roll  was  continued  more  than  twice  except  on  very  special  grounds, 
and  778  cases  were  debated  and  advised.  The  Sheriff  has  not  at  the  present 
moment  a  single  case  undisposed  of  before  him,  and  the  cases  before  the  Sheriff- 
Substitute  are  all  as  well  up  as  they  could  possibl^r  be.  The  judgments  in  most 
of  the  773  cases  admitted  of  advocation,  but  caution  with  a  view  to  advocation 
was  found  in  only  24,  and  advocation  was  actually  proceeded  with  in  only  a  few 
of  these.  It  is  not  unlikely  that  in  future  there  will  be  more  advocations  in 
conseonence  of  the  provision  in  the  recent  Court  of  Session  Act,  by  which  it 
is  no  longer  incumbent  on  the  advocator  to  find  caution  for  expenses;  but  it  is 
questionable  whether  that  provision  may  not,  in  some  instances  at  least,  lead  to 
nnmerous  and  protracted  litigations  where  the  advocators  themselves  know  that 
ultimate  success  is  hopeless.  As  regards  our  summaiy  business,  there  have  been 
558  applications,  on  which  deliverances  were  given  in  connection  with  seques- 
trations for  rent,  interdicts,  lawburrows,  and  higher  class  ejections;  in  addition 
to  which  there  were  no  fewer  than  1789  applications  for  ejectment,  where  the 
rent  did  not  exceed  £80,  and  the  premises  were  let  for  less  than  a  year.  There 
have  been  also  550  applications  under  particular  statutes.  Of  these  108  were 
at  the  instance  of  Inspectors  of  the  Poor  for  orders  of  removal  to  England  and 
Ireland  of  paupers  who  had  become  burdensome  in  Scotland  without  having 
acquired  a  settlement.  Four  Appeal  Courts  were  likewise  held  under  the 
Glasgow  Corporation  Water  Company's  Act,  in  which  several  hundred  appeals 
were  disposed  of.  Under  the  lunacy  statutes  there  have  been  896  petitions  for 
the  commitment  of  persons  of  unsound  mind  to  asylums,  being  70  fewer  than 
last  year.  The  great  bulk  of  these  petitions  was,  as  formerly,  at  the  instance  of 
Inspectors  of  the  Poor,  and  a  few  at  that  of  the  Procurators- Fiscal.  Under  the 
Registration  of  Births,  Deaths,  and  Marriages  Act,  129  warrants  have  been 
issued,  authorising  the  correction  of  entries  and  the  registration  of  births 
neglected  to  be  timeously  registered.  Under  the  19th  and  20th  Victoria,  cap. 
96,  there  have  been  23  warrants  permitting  the  registration,  and  thereby 
affording  full  legal  evidence,  of  the  marriage  of  persons  who  had  entered  into 
irregular  marriages.  Forty-four  warrants  have  been  granted  to  apprehend 
persons  as  in  meditatione  fugo!,  and  18  of  these  persons  were  apprehended  and 
brought  up  for  examination.  Daily  attendance  has  been  given  as  heretofore  at 
a  specified  hour  by  one  or  other  of  the  Sheriffs-Substitute,  to  receive  the 
personal  application  of  poor  persons  claiming  parochial  relief,  but  who  have  been 
refused  by  the  Inroectors,  and  out  of  hundreds  of  such  applications  orders  for 
interim  relief  have  been  given  in  numerous  instances.  In  the  Bankruptcy  Court, 
the  business  in  which,  except  as  regards  bankrupts*  examinations,  is  exclusively 
conducted  before  the  Shenff,  there  have  been  178  judicial  sequestrations,  a  lai^ 
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number  of  appeals  against  trustees*  deliverances  and  resolutions  of  creditors,  and 
a  good  many  competitions  for  the  office  of  trustee.  Of  the  sequestrations 
pending  during  the  year,  nine  were  wound  up  under  deeds  of  arrangement,  51 
on  composition,  and  51  without  composition.  Discharges  have  been  granted  to 
79  trustees.  In  the  Small  Debt  Court,  in  which  there  is  no  recess,  and  which 
sits  three  times  a  week,  there  has  been  the  prodigious  number  of  24,688  new 
cases  and  643  sists,  making  a  total  of  L*5,33l  which  is  an  increase  of  4208  orer 
last  year.  In  the  criminal  department  there  have  been  341  trials  befora  the 
Sheriflf  and  a  jury,  and  113  without  a  jury.  From  persons  accused  of  crime  C71 
judicial  declarations  have  been  taken ;  and  there  have  been  154  investigations 
into  cases  of  sudden  death,  a  duty  performed  by  the  Sheriff  in  virtue  of  hii 
powers  as  coroner.  Finally,  the  Sheriffs  in  Scotland  do  the  work  of  the  Revising 
Barristers  in  England,  and  for  some  weeks  back  we  have  had,  and  still  have,  a 
large  amount  of  business  in  the  Lanarkshire  Registration  Courts.  With  such 
statistics  as  these,  showing  the  growing  pressure  on  every  branch  of  dur  estab- 
lishment, it  will  be  readily  granted  that  the  power  to  procure  additional  accom- 
modation, obtained  under  the  provisions  of  the  Court- Houses  Act  of  last  session, 
was  not  obtained  a  day  too  soon.  Our  present  Small  Debt  Court  is  altogether 
inadequate,  being  most  inconveniently  situated,  ill  ventilated,  and  incommodious. 
Our  Ordinary  Court  is  far  from  what  it  should  be  in  point  of  comfort;  and  our 
chamber  accommodation  for  the  Sheriffs  and  other  officials,  witnefsses,  and  the 
keeping  of  records,  is  very  inadequate.  Under  the  plans  which  I  have  seen, 
new,  and  I  believe  suitable,  Small  Debt  and  Ordinary  Courts  will  be  provided, 
and  important  additions  will  be  made  to  our  other  accommodations. 

Certainly  there  are  many  matters  here  requiring  the  consideration  of 
the  Judicature  Commission;  and  we  trust  that  the  inquiries  of  that 
body  will  result  in  an  increase  of  the  judicial  strength  applicable  to 
the  litigation  of  Glasgow,  either  by  making  more  of  it  flow  into  a 
reformed  Supreme  Court,  or  by  increasing  the  staff  of  local  judges. 
The  learned  Sheriff  has  omitted  to  notice  a  burdensome,  and  we 
imagine  an  illegal,  at  all  events  an  undue  and  inexpedient  task 
imposed  upon  the  learned  Sheriffs-Substitute  resident  in  Glasgow. 
It  appears  that  these  gentlemen  are  in  the  habit,  no  doubt  from 
the  most  estimable  motives,  of  giving  gratis  advice  on  legal  matters  to 
poor  persons  who  come  to  their  chambers  for  that  purpose.  It  can- 
not but  happen  that  a  judge  is  in  this  way  frequently  placed  in  the 
position  of  having  advised  proceedings  which  are  afterwards  brought 
before  himself  for  adjudication;  and  an  opportunity  may  be  taken, 
even  by  persons  who  are  not  within  the  class  for  which  such  gratis 
advice  is  intended,  to  ascertain  beforehand  the  views  of  the  various 
judges  before  whom  they  have  the  option  of  enrolling  their  casea 
The  practice  places  judges  in  an  undignified  and  unbecoming  position, 
it  opens  a  wide  door  for  abuses,  and  it  imposes  an  unnecessary  labour 
on  functionaries  who  are  already  overtasked.  There  is,  so  far  as  we 
know,  no  authority  or  precedent  for  it  in  the  law  of  Scotland,  and  we 
respectfully  but  strongly  submit  to  Sheriff  Glassford  Bell  and  his  able 
coadjutors,  that  it  should  be  at  once  discontinued. 

The  Royal  Commission  on  Courts  of  Justice  in  Scotland. — ^The 
Eoyal  Commission  to  inquire  into  the  constitution  and  jurisdiction  of 
the  various  Courts  for  the  administration  of  justice,  civil  and  cri- 
minal, in  Scotland,  has  been  issued.  The  Commissioners  are  Lord 
Colonsay,  Lord  Westbury,  the  Lord  Justice-General,  the  Lord  Justice- 
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Clerk,  Sir  Eoundell  Palmer,  the  Lord  Advocate,  Lord  Barcaple,  the 
Dean  of  Faculty,  Mr  (Jeorge  Sclater-Booth,  one  of  the  Secretaries  of 
the  Treasury;  Mr  Andrew  Rutherfurd  Clark;  Mr  Hugh  Barclay, 
SheriflT-Substitute  of  Perth;  Mr  William  Smythe  of  Methven,  Con- 
vener of  the  county  of  Perth;  Mr  Archibald  Orr  Ewing,  Lord  Dean 
of  Guild  of  Glasgow;  Mr  George  Harrison,  Chairman  of  the  Chamber 
of  Commerce,  Edinburgh;  Mr  Thomas  Graham  Murray,  W.S.;  Mr 
Charles  Morton,  W.S. ;  Mr  James  Webster,  S.S.C.- ;  Mr  John  Boyd 
Baxter,  Dundee,  President  of  the  Council  of  Procurators  of  Scotland; 
and  Mr  Adam  Paterson,  writer  in  Glasgow.  Mr  Norman  Macpherson, 
Professor  of  Scots  Law  in  the  University  of  Edinburgh,  is  appointed 
Secretary  to  the  Commission. 

We  have  no  wish  to  comment  on  the  composition  of  this 
Commission,  all  the  individual  members  of  which  are  men  of  high 
respectability.  But  the  way  in  which  the  announcement  of  their 
names  has  been  received  in  almost  every  quarter,  not  excepting  those 
where  the  acts  of  the  present  ministry  are  sure  to  receive  the  most 
favourable  construction,  makes  it  impossible  to  delay  an  expression  of 
disappointment.  The  objection  is  not  that  a  majority  of  the  Com- 
missioners are  Tories,  but  that  it  consists  of  men  whose  minds  are 
already  made  up  on  the  chief  subjects  of  the  inquiry,  who  are  all, 
with  two  or  three  exceptions,  sure  to  stand  upon  the  old  ways,  and — 
we  say  it  with  respect  but  with  boldness — some  of  whom  are  the  very 
men  under  whose  guidance  and  control  the  judicial  institutions  of  our 
country  have  fallen  into  disgrace.  It  caused  no  surprise,  when  it  was 
announced  that  Lord  Westbury  had  declined  to  act  on  such  a  Com- 
mission; but  that  declinature  removes  all  hesitation  as  to  the  verdict 
which  the  countiy  and  the  profession  pronounce  on  the  composi- 
tion of  a  Commission  in  which  his  presence  was  almost  the  only 
redeeming  element.  It  was  impossible  for  the  Government  to  leave 
out  Lord  Westbury;  but  they  gave  him  such  colleagues,  and,  as  some 
may  think,  such  a  position  (although  we  do  not  at  all  sympathize 
with  his  lordship's  feelings  of  offended  dignity),*  as  to  make  it 
impossible,  or  at  least  useless,  for  him  to  attempt  to  act. 

We  condemned  by  anticipation  the  principle  on  which  this  board 
of  inquiry  is  constructed.  The  names  which  stand  first  on  the  list 
are  alone  a  reductio  ad  absurdum  of  the  principle  of  representation, 
for  they  are  the  names  of  a  noble  lord,  and  of  learned  judges,  and 
leaders  of  the  Bar,  the  very  persons  who  are  believed  by  the  public, 
and  by  many  within  the  profession  of  the  law — not  perhaps 
with  justice,  but  still  who  are  believed — to  be  in  great  measure 

*  We  porposely  refrain  from  further  reference  to  this  correipondenoe,  becaose  we  do 
not  wish  to  place  on  permanent  record  a  display  of  feeling  altogether  irrelevant  to  the 
merits  of  the  case,  and  quite  uncalled  for  by  the  trivial  mistalce  of  a*^ervant,  which 
seems  to  have  been  its  cause.  It  unpleasantly  recals  to  mind  the  hasty  temper  and 
▼anity  which  characterised  Lord  Westbury  when  at  the  Bar,  and  which  may  stUl 
impair  bis  usefulness  as  an  appellate  jud^e;  and  it  can  only  be  excused  by  that  weak 
health  which  his  lordship  would  more  wisely  have  allowed  to  stand  as  the  sole  ground 
of  bis  declinature  to  act. 
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answerable  for  the  shortcomings  of  the  Court,  whose  constitation  and 
working  is  the  first  subject  of  inquiry.  What  confidence  can  ignorant 
people  have  in  the  impartiality  of  a  tribunal  in  which  the  persons 
who  are  to  be  tried  have  a  seat  and  a  voice  on  the  bench  ?  How 
can  the  gentlemen  who  practise  in  the  Court,  and  who  know  best 
where  the  shoe  pinches,  but  who  are  in  daily  contact  with  the  per- 
sonages to  whom  our  objection  applies — often  in  relations  of  personal 
friendship  with  them,  and  in  all  cases  entertaining  for  them  the 
highest  respect  and  regard — be  expected  to  give  evidence  before  such 
a  Commission  ?  What  man  of  ordinary  courage,  or  even  of  common 
sensibility  and  kindliness,  can  stand  up  before  the  honourable  and 
able,  but  possibly  erring  dignitaries,  who  have  been  placed  by  the 
Lord  Advocate  in  this  false  position,  and  tell  them  that  all  this 
discontent  has  grown  out  of  their  mismanagement,  and  that  the 
Court  of  Session  is  regarded  by  nine-tenths  of  Scotchmen  with  a 
feeling  of  utter  disgust?  Yet  the  Royal  Commission  is  appointed 
just  in  order  that  such  things,  whether  true  or  not,  may  be  said 
before  it,  that  they  may,  if  possible,  be  refuted,  and  if  refutation  be 
impossible,  that  a  remedy  may  be  suggested.  But  the  first  thing 
required  is  a  sound  diagnosis ;  and  the  framers  of  this  CommissioD, 
with  a  profound  knowledge  of  human  nature,  have  taken  the  best 
means  conceivable  to  make  such  a  diagnosis  difficult  or  impossible. 
It  is  no  doubt  a  man's  duty  to  tell  the  truth  and  shame  the  devil; 
but  it  requires  an  amount  of  moral  courage  which  few  possess,  to 
describe  the  reputation  which  the  Court  bears,  not  in  Glasgow  only 
and  Dundee,  but  within  the  walls  of  the  Parliament  House  itself,  and 
then  to  lay  the  finger  on  the  alleged  evils,  and  to  show  in  detail 
that  they  arose,  as  many  men  believe,  from  causes  which  certain 
prominent  members  of  the  Court  of  Inquiry  could  have  prevented  or 
removed.  The  charges  thus  brought  against  the  judges  of  the  Court 
of  Session  and  some  leaders  of  the  Bar  who  have  been  too  subservient 
to  them,  may  be  true  or  false;  but  since  they  are  preferred,  the  Court 
which  was  to  inquire  into  them  should  have  been  otherwise  composed 

Against  the  other  gentlemen  individually,  who  are  dignified  by  being 
included  in  Her  Majesty's  Commission,  not  much  can  be  said  beyond 
the  general  objection  already  stated  to  the  principle  of  a  representa- 
tive Commission.  It  cannot,  however,  be  said  that  the  principle 
of  representation  has  been  fairly  carried  out.  Each  section  of 
lawyers  indeed  has  at  least  one  representative.  Lawyers,  however, 
are  less  than  a  thousandth  part  of  the  population  of  Scotland;  and, 
out  of  nineteen  members,  the  Commission  contains  but  three  re- 
presentatives of  the  general  public.  Even  of  the  three,  one  is  a 
member  of  the  Faculty  of  Advocates.  The  name  of  the  secretary, 
Professor  Macpherson,  is  probably  the  most  unexceptionable  in  the 
Commission. 

We  confess  that  we  did  not  look  for  so  lamentable  a  failure  from 
the  Lord  Advocate,  who  has  done  such  good  service  during  the  past 
session  in  thp  Legislature.     It  is  not  too  late  to  repair  the  error 
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Let  the  Commission  be  recalled,  and  let  a  new  Commission  be  issued 
(a  course  for  which  there  are  precedents),  containing  five  or  six  new 
names,  and  omitting  all  but  two  or  three  of  the  present  Com- 
missioners. We  venture  to  say,  that  any  report  of  the  Commission, 
as  now  constituted,  will  have  less  weight  with  the  public  than  a 
newspaper  article  of  average  ability. 

Changes  in  the  Parliament  Home. — The  shade  of  Henry  Cock- 
burn,  if  he  were  to  revisit  his  ancient  haunts,  would  find  in  this 
month  of  November,  1868,  some  more  startling  changes  than  Herr 
von  Eaulbach's  new  window  in  the  Outer  House.  The  boxes, 
euphemistically  called  the  Courts  of  the  Lords  Ordinary,  are  vacant, 
all  but  one,  on  three  days  of  each  week,  their  occupants  being 
engaged  in  the  New  Court,  constituted  for  hearing  appeals  from 
SheriflF  Courts,  and  called,  somewhat  oddly,  '*  the  Court  of  the  Lords 
Ordinary.'*  By  the  way,  we  object  to  this  name  both  on  account  of 
its  clumsiness,  and  because  it  implies  an  unfavourable  distinction 
between  a  court  which  may  be  extremely  useful,  which  will  probably, 
in  its  present,  or  some  more  highly  developed  form,  become  a  per- 
manent national  institution,  and  which  may  have  to  determine 
as  important  questions  of  law  as  the  Divisions  of  the  Inner  House. 
It  is  inexpedient  to  create  a  court  for  hearing  appeals  from  inferior 
courts,  and  give  it  a  name,  or  place  it  under  regulations,  which  shall 
in  any  way  lessen  its  authority  or  impair  the  prestige  of  its  judgments. 
To  return,  however,  from  this  digression.  The  new  junior  Lord 
Ordinary  (Lord  Manor)  will  alone  be  found  in  the  Outer  House  on 
Mondays,  Tuesdays,  and  Wednesdays,  up  to  the  middle  of  November; 
and  in  the  week  in  which  this  number  comes  into  the  hands  of 
our  readers,  even  his  lordship  will  be  engaged  in  hearing  appeals  from 
the  Sheriffs  Registration  Courts,  along  with  Lords  Benholme  and 
Ardmillan.  This  will  give  the  lawyers  of  the  Parliament  House  some 
notion,  so  far  as  mere  external  arrangements  are  concerned,  of  the 
working  of  the  often  suggested  system  of  no  Outer  House  and  Three 
Divisions.  One  effect  of  this  application  of  judicial  strength  to  clear 
away  the  accumulation  of  arrears  which  has  blocked  up  the  avenue 
from  the  Outer  to  the  Inner  House  for  many  years,  and  which  all  the 
Celtic  energy  of  Lord  Colonsay  was  unable  to  remove,  will  be  to 
delay  for  a  few  weeks  all  cases  waiting  for  proof  before  the  Lords 
Ordinary,  as  well  as  many  cases  in  their  lordships'  Debate  Bolls.  But 
this  temporary  evil  will  be  more  than  counterbalanced  by  the  increased 
speed  in  the  progress  of  ordinary  causes  through  the  Court 

The  Act  of  Sederunt  of  Oct  H,  1868,  demands  a  brief  notice 
here.  It  appoints  a  Roll  of  causes  to  be  heard  before  the  New  Court, 
and  called  the  "  Roll  of  Remitted  Causes,"  and  designates  the  clerks 
of  the  two  senior  Lords  Ordinary  to  be  clerks  of  the  New  Court. 
Various  provisions  are  made  regarding  the  New  Court,  e.g.,  it  is  to 
have  power  to  order  amendments  of  records,  to  order  additional  proof, 
or  to  require  new  records  to  be  made  up  in  the  same  way  as  a 
Division  of  the  Inner  House.    It  is  now  necessary,  und^r  s.  8  of  the 
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A.  of  S.  to  fix  at  calling  in  Court  the  Lord  Ordinary  before  whom  the 
cause  is  to  depend.  Provisions  arc  made  for  issuing  the  Daily  Eolls, 
which  now  include  the  calling  lists  and  the  roll  of  undefended  causes. 
S.  1 1  gives  defenders  a  day  longer  than  formerly  to  enter  appearance. 
S.  12  indicates  the  course  of  procedure  in  reductions,  when  the 
pursuer  fails  to  proceed,  after  calling  the  procedure  in  other  actions^ 
being  proscribed  with  sufficient  fulness  in  s.  26  of  the  Act  of  Parlia- 
ment Other  clauses  relate  to  the  hours  of  attendance  of  the  Oater 
House  clerks  for  decrees  in  absence  during  vacation,  and  for  ordinary 
office  business  in  session  and  vacation,  etc.  Section  19  specifies 
motions  which,  under  the  terms  of  the  statute,  must  be  brought  before 
the  Lord  Ordinary  himself,  in  the  first  instance,  without  being  first 
enrolled  in  the  Clerk's  Motion  Eoll  This  creates  a  third  roll,  and 
makes  the  Hand  Rolls  a  somewhat  complicated  affair.  Besides 
the  calling  list,  and  the  various  old  headings  of  adjustments,  issaes, 
etc.,  there  are  now  "  Motions,"  "  Motions  continued  from  Clerk's  Boll," 
and  "  Motion  Roll  before  Clerk  at  9.30."  We  fear  that  the  enamera- 
tion  of  motions  which  come  before  the  Lord  Ordinary  directly,  (com- 
prising all  motions  for  revisal,  for  adjustment,  for  amendment 
whether  in  undefended  or  defended  causes,  for  leave  to  reclaim,  for 
transference,  for  wakening  and  transference,  and  for  decrees  by 
default,)  will  be  found  not  quite  exhaustive,  and  that  questions  may 
arise  on  this  subject. 

The  Court  of  Session  Act  1868  has  been  for  too  short  a  time  in 
operation  to  enable  us  to  add  much  to  the  observations  which  we 
made  on  it  last  month.  The  complaints  as  to  its  working  are  as  yet 
few.  There  is,  on  all  sides,  the  strongest  desire  to  give  it  fair  play, 
and  a  general  impression  seems  to  be  gaining  ground  that,  on  the 
whole,  it  will  prove  a  great  benefit  to  the  country.  The  most  unex- 
pected effect  of  it  is,  perhaps,  that  it  benefits  the  landed  proprietors 
of  Scotland,  by  depriving  the  profession  of  cflOOO  a-year  or  thereby, 
which  it  used  to  reap  from  motions  before  the  Lord  Ordinary  on 
Teinds.  It  docs  not  seem  to  have  been  foreseen  that  this  source  of 
emolument  was  to  be  cut  off  by  the  enactment  that  routine  motions 
shall  be  made  by  agents  before  the  clerks.  Were  the  landed  pro- 
prietors of  Scotland  aware  of  the  boon  which  their  Lord  Advocate 
had  in  store  for  them?  We  ought  to  mention  that  there  is  in  pre- 
paration an  analysis  of  the  Act  by  Messrs  Charles  Scott  and  David 
ferand,  advocates,  but  it  appears  too  late  to  be  noticed  in  our  columns. 
The  ability  of  these  gentlemen,  and  the  known  interest  which  Mr 
Scott  in  particular  has  taken  in  the  reform  of  procedure,  and 
especially  the  preparation  of  this  statute,  justifies  us  in  expecting  a 
very  useful  manual. 

There  is  one  thing  which  this  Act  has  made  necessaty,  and  which 
Messrs  Scott  and  Brand  will,  no  doubt,  impress  on  their  readers.  We 
sincerely  hope  that  agents  are  already  fully  alive  to  the  necessity  of 
having,  in  every  case  brought  into  Court,  the  fullest  information  and 
preparation  of  every  kind  before  the  summons  is  sensed.    There  is 
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now  no  possibility  of  repairing  deficiencies  at  revisal;  and  amend- 
ments will  always  be  expensive  to  clients,  and  often  discreditable  both 
to  agents  and  counsel.  In  most  cases,  it  seems  to  be  a  growing  im- 
pression in  the  Parliament  House,  no  agent  can  now  safely  take  the 
responsibility  of  serving  a  summons  which  has  not  been  prepared  by 
counsel;  and  the  care  which  counsel  must  bestow  on  this  important 
branch  of  professional  labour  must,  if  possible,  be  increased. 

Scottish  Law  Amendment  Society. — ^The  announcement  of  the  for- 
mation of  a  Scottish  Law  Amendment  Society,  after  the  pattern  of  the 
society  of  the  same  name  which,  under  the  presidency  of  Lord 
Brongham,  has  done  so  much  useful  work  in  England,  will  be  received 
with  satisfaction  not  only  by  earnest  law  reformers,  but  also  by  those 
who,  foreseeing  an  inevitable  course  of  innovating  legislation,  desire 
that  the  changes  which  they  cannot  avert  should  be  fully  discussed  as 
to  their  principles,  and  well  considered  as  to  their  details.    The  idea  of  a 
combination  in  one  body  of  the  critical  power  now  applied  to  legislative 
measures  in  the  meetings  of  legal  societies,  and  in  chambers  of  com- 
merce, is  alone  worthy  of  praise;  but  we  believe  that  much  more  than 
this  wiir  be  eflfected  by  a  society  founded  on  so  broad  a  basis,  and  in- 
cluding not  only  legislators  and  lawyers  of  every  branch  of  the  profes- 
sion, but  also  the  elite  of  the  commercial  and  agricultural  interests. 
Our  office  on  the  present  occasion,  however,  is  rather  to  explain  the 
origin  of  the  society  than  to  enlarge  on  its  merits.     It  originated  in  a 
private  meeting  held  in  the  house,  in  Edinburgh,  of  Mr  George  Young, 
M.P.,  of  a  few  gentlemen,*  who  had  conversed  together  on  the  subject, 
and  who  then  and  there  formed  themselves  into  a  provisional  com- 
mittee for  the  purpose  of  promoting  the  institution  of  a  Scottish 
Society  for  the  Amendment  of  the  Law.     The  objects  of  that  meeting, 
and  of  the  Society,  cannot  be  better  explained  than  in  the  statement 
made  on  that  occasion  by  Mr  Young,  whose  known  opinions  on  the 
subject  of  law  reform  suggested  him  to  the  originators  of  the  Society 
as  the  most  efficient  ally  whom  they  could  secure.     We  take  the  fol- 
lowing account  of  Mr  Young's  statement  from  a  printed  minute  of  the 
meeting,  which  was  circulated  along  with  the  invitations  to  a  meeting 
of  a  more  public  character  on  Friday,  the  23d  October : — 

He  showed  how  useful  the  English  Law  Amendment  Society  had  been  in  pro- 
moting Law  Reform  in  England,  and  said  the  suggestion  was  that  a  Society 
should  now  be  founded  in  Scotland,  on  the  model  of  the  English  Society,  and 
with  similar  objects.  From  the  Report  of  the  English  Law  Amendment 
Society  for  1862,  he  found  that  it  was  then  presided  over  by  a  President  and  a 
number  of  Vice-Presidents.  These,  together  with  a  number  of  Managers,  elected 
by  the  Society,  constituted  the  Council  or  governing  body.  The  rules  of  the 
Society  were  those  that  experience  had  suggested  as  proper  to  be  observed  in 
every  Society,  with  a  few  added  relating  to  its  special  functions.  The  objects 
were  stated  to  be  as  follows: — 

*  Prominent  among  thoee  should  be  mentioned  Mr  J.  P.  M'Lennan,  advocate,  whose 
labours  in  the  cause  of  law  reform,  although  knowu  to  a  comparatively  small  number 
of  persons,  have  been  most  able  and  earnest — have,  even  within  the  last  twelve  montbS| 
been  prodocltve  of  very  important  results. 
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'^  The  Object  of  the  Society  is  to  promote,  by  discussion  and  otherwise,  the 
careful  and  cautious  improvement  of  the  Law  in  all  its  branches;  to  point  out  to 
the  Legislature  and  the  Public  the  defects  in  our  legal  system ;  and  to  suggest 
appropriate  remedies. 

^^  The  Mode  of  Action  of  the  Society  is  as  follows : — 

*' There  is  an  Annual  Session,  commencing  in  November,  and  ending  in  the 
following  July. 

"  During  the  Session,  a  number  of  General  Meetings  are  held,  which  any 
Member  may  attend,  for  the  reception  of  Reports  and  Papers,  and  for  diacnasioii. 

*'  If  a  Member  be  desirous  of  bringing  any  subject  before  the  consideration  of 
the  Society,  he  may  do  so  in  one  of  thras  ways — 

*^  He  may  read  a  Paper  to  the  Society,  haying  previoosly  obtained  the 

consent  of  the  Council. 
*^  He  may  move  a  Resolution  on  the  subject  at  a  Greneral  Meeting. 
^  He  may  address  a  Communication  to  the  Council. 

"  The  Society  or  the  Council,  as  the  case  may  be,  will  then,  if  they  think  fit, 
refer  the  Paper,  Resolution,  or  Communication  to  a  Committee,  to  consider  and 
report  thereon. 

«( Every  Report  of  a  Committee  is  read  at  a  Greneral  Meeting. 

"  Papers  and  Reports  are  printed  by  the  Society,  and  supplied  grratuitously  to 
every  Member.  Most  of  the  Reports  also  appear  m  the  Law  Magazine  and  La\r 
Review;  but  this  periodical  is  not  otherwise  connected  with  the  Society. 

^*  In  order  to  facilitate  its  inquiries,  the  Society  has  fitted  up  its  Rooms 
with  an  excellent  Law  and  Parliamentary  Library,  which  is  open  at  all  boon  of 
the  day. 

''*'  The  Membership  of  the  Society  is  of  three  kinds— Honorary,  Corporate,  and 
Ordinary. 

^^  Honorary  Members  are  (generally)  distinguished  foreigners,  or  persons  hold- 
ing a  judicial  position,  or  formerly  Ordinary  Members  who  have  left  England. 

^'  Corporate  Members  are  Town  Councils,  Chambers  of  Commerce,  and  other 
public  bodies. 

*'  Ordinary  Members  must  be  proposed  by  a  Member  of  the  Society,  and  their 
names  entered  in  the  Candidates'  Book;  they  are  then  balloted  for  at  a  General 
Meeting.*' 

These  were  practical  and  highly  laudable  objects,  and  such  as  he  felt  ought  to 
be  promoted.  He  had  therefore  most  willingly  agreed  that  a  Meeting  to  con- 
sider the  propriety  of  instituting  a  Scottish  Law  Amendment  Society  should  be 
held  in  his  house.  His  opinion  was,  that  such  a  Society  must  succeed  and  be 
most  useful,  even  more  useful  in  the  present  circumstances  of  Scotland  than  the 
English  Society  had  proved  in  the  sister  country.  The  relics  of  barbarism  in 
our  laws  were  numerous.  It  would  be  a  useful  task  to  mark  these  from  time  to 
time,  and  have  them  obliterated.  There  was  a  great  work  yet  to  be  achieved 
in  the  complete  assimilation  of  the  laws  of  the  two  countries,  as  they  affected 
Commerce.  Then  the  judicial  system  of  Scotland  was  just  now  on  trial,  and 
would  soon  be  the  subject  of  an  inquiry  by  a  Royal  Commisaon. 
In  that  inquiry,  and  as  affecting  its  results,  such  a  Society  might 
be  of  great  influence  for  good.  It  was  the  nature  of  such  Societies  that,  »s 
they  grew,  they  attracted  to,  and  incorporated  in,  themselves  many  of  the  leading 
men  of  the  time.  The  English  Society,  he  observed  from  the  Report  in  his  band, 
was,  in  1862,  in  the  most  intimate  relations  with  the  Bench,  the  Bar,  and  the 
Houses  of  Parliament.  Lord  Brougham  was  the  President.  Among  the  Vice- 
Presidents  were — Lord  Westbury,  then  Lord  Chancellor,  Lord  Chief -Jostico 
Cockbum,  Ijord  Colonsay,  then  President  of  the  Court  of  Session,  Vice-Chancel- 
lor  Wood,  Justice  Keating,  Sir  Fitzroy  Kelly,  and  Sir  Erskine  Perry.  Several 
Peers,  and  numerous  Members  of  Parliament  were  on  the  Roll  of  Members.  For 
the  rest,  the  Society  consisted  of  Lawyers  of  both  branches  of  the  profession,  an<i 
men  of  affairs  acquainted  with  the  commercial  and  other  general  interests  of  the 
country.    The  Society  thus  combined  great  deliberative  power  with  great  capacicy 
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in  action.  'Thus  it  was  it  had  been  able  to  be  so  useful  at  once  in  discovering 
the  evils  to  be  remedied,  and  suggesting  the  remedies  to  be  applied ;  in  stimulat- 
ing the  Legislature  to  niake  new  Taws,*  and  preparing  the  public  to  receive  them. 
It  was  now  proposed  to  found  a  similar  Society  in  Scotland.  He  was  in  favour 
of  promoting  the  project.  It  was  his  first  impression,  on  the  matter  being  mooted 
to  him,  that  the  Society  would  be  useful,  and 'would  succeed;  reflection  had 
convinced  him  that  it  deserved  and  would  obtain  the  support  of  all  in  Scotland 
who  were  interested  in  the  improvement  of  the  Law  ana  the  administration  of 
Justice. 

The  Provisional  Committee  invited  a  number  of  gentlemen  to  meet 
them,  on  Friday,  23d  October,  in  the  Hopetonn  Eooms,  Edinburgh, 
when  resolutions  were  passed  constituting  the  Society  under  rules 
similar  to  those  of  the  English  society.  Mr  Young  was  elected  president; 
and  Sir  Edward  T.  Colebrooke,  the  Sqlicitor-General,  Mr  Baxter,  M.P., 
Mr  Watson,  Advocate,  Mr  A.  Bannatyne,  Glasgow,  Mr  Towers-Clark, 
Glasgow,  and  Mr  J.  C.  Brodie,  W.S.,  vice-presidents.  The  Provisional 
Committee  was  re-appointed  as  the  interim  council,  along  with  the  pre- 
sident and  vice-presidents,  until  the  first  general  meeting,  when  office- 
bearers are  to  be  elected.  Messrs  M'Lennan  and  Guthrie  were  appointed 
interim  secretaries,  and  Mr  W.  Reid,  W.S.,  (of  the  firm  of  Hill,  Beid, 
&  Drummond),  interim  treasurer.  The  motions  and  resolutions  were 
moved  or  seconded  6y  Mr  N.  C.  Campbell,  Sheriff  of  Ayrshire;  Sir 
E.  T.  Colebrooke,  Bart,  M.P;  Mr  W.  Watson,  Advocate;  the 
Solicitor-General;  Mr  Shand;  Mr  Garment,  President  of  the  Society 
of  S.S.C.;  and  Mr  Charles  Cowan  of  Valleyfield.  We  add  a  list  of 
the  present  members  of  the  Society,  being  tiiose  present  on  Oct  23, 
or  who  at  that  date  had  given  in  their  adhesion  by  letter.  Members 
of  the  Provisional  Committee  are  indicated  by  asterisks: — 

Mr  George  Young,  advocate,  M.P.;  *Sir  E.  T.  Colebrooke,  Bart,  M.P.;  the  Soli- 
dtor-Greneral;  Sheriffii  *Heriot,  *Campbell,  Shand,  iTory,  and  Jamieson;  MeaerB  John 
BoBi,  S.SbC.;  *A.  Moncreiff,  advocate;  J.  Garment,  President  of  Sodety  of  S.S.G.;  B. 
L.  Stoart,  W.8. ;  W.  L.  Mair,  advocate;  C.  Staart,  advocate;  D.  Crawford,  advocate; 
John  MaiUand,  advocate;  J.  W.  Barty,  writer,  Dunblane;  *W.  Watson,  advocate;  J. 
B.  BaUoar,  J.  Biintine^  J.  Adam,  J.  P.  Wilson,  M.  Mackay,  advocates;  ^Professor 
Lorimer;  *  William  Beid,  W.S.;  William  Kennedy,  W.S.;  C.  S.  Taylor,  S.S.C.;  Mal- 
colm Macgregor,  S.S.C.;  J.  T.  Mowbray,  W.S.;  A.  G.  Smith,  C.A.;  Charles  Cowan  of 
YaUeyfield;  James  Grahame  of  Fereneze;  C.  T.  Couper,  advocate;  J.  B.  L.  Bimie, 
advocate;  W.  F.  Hunter,  advocate;  T.  H.  Orphoot,  advocate;  Cheyne,  advocate, 
Campbell,  advocate;  J.  M 'Andrew,  S.S.G.;  W.  Drummond,  S.S.C.;  George  Dalziel, 
jun.,  W.S.;  D.  Cook,  S.S.C.;  Asher,  advocate;  J.  F.  Bodger,  S.8.C.;  A.  Y.  Sellar, 
advocate;  Lorimer,  advocate;  David  Wardlaw,  Parliamentary  solicitor,  London;  C. 
Home  Dottflas,  C.A.;  J.  B.  Murdoch,  Kerr,  and  Middleton  Kettle,  advocates;  J.  C. 
Brodie,  W.S.;  Thomas  Brodie,  W.a;  Bomanes,  W.S.;  Bobson,  8.S.C.;  John  Buther- 
ford,  W.S.;  A.  H.  BaUiogaU,  W.S.;  Adam  Morrison,  S.S.C;  *W.  Guthrie,  advocate; 
V.  F.  M'Lennan,  advocate;  D.  Brand,  advocate;  J.  Trayner,  advocate;  the  Bight 
Hon.  B.  C.  Nisbett  Hamilton;  Sir  David  Wedderbum,  Bart.;  the  Bight  Hon.  T.  F. 
Kennedy  of  Dnnure;  Messrs  E.  H.  Craufurd,  M.P.;  W.  E.  Baxter,  M.P.;  J.  Dyoe 
Nicol,  M.P.;  WiUiam  Dingwall  Fordyce,  M.P.;  William  Graham,  MP.;  James  Muir- 
head.  Professor  of  Civil  Law,  Edinburgh;  D.  M.  Smith,  S.-S.,  Elgin;  John  Blackie, 
jun.,  Lilybank,  Hillhead,  Glasgow;  George  Cotton,  S.S.C.;  George  Walker,  advocate, 
Aberdeen;  Alexander  Lade,  Procurator,  Port-Glasgow;  David  Syme,  S.-S.,  Kinross; 
George  Gatherer,  solicitor,  Elgin;  J.  D.  Marwick,  Town-Clerk,  Edinburgh;  John 
Graham,  S.-S.,  Dunblane;  James  White  of  Overtoun,  Dumbartonshire;  John  Dove 
Wilson,  S.-S.,  Stonehaven;  Charles  Gairdner,  banker,  Glasgow;  Bobert  Sconce,  S.-S., 
Stirling;  Francis  Edmund,  advocate,  Aberdeen;  Wm«  Hay,  Secretivy  of  Incorporated 
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Sodety  of  Writers,  Dandee;  Alex.  Watt,  Procurator,  Glasgow;  Jolin  Boyd  Baxter, 
Prerident  of  Faculty  of  Procurators,  Dundee;  Donald  Belth,  W.a;  William  Lo^e, 
S.-S.,  Airdrie;  James  Simpson,  Sub-Dean  of  Faculty  of  Procurators,  Invemei  shire; 
J.  Gomrie  Thomson,  S.-S.,  Aberdeen;  Wm.  Babtie,  Gommissary^derk,  Dumbarton; 
B.  Campbell,  ad?ocate  and  barrister-at-law,  Linooln's-Inn;  Andrew  Bannatyne,  Pro- 
curator, Glasgow;  John  Cox  of  Gorgie;  James  Moir,  Procurator,  Glasgow;  P.  Y. 
Black,  writer,  Glasgow;  David  Hannay,  Procurator,  Glasgow;  George  Black,  Procu- 
rator, Glasgow;  H.  C.  M' Andrew,  Secretary  Society  of  Procurators,  Invemess-ahife; 
H.  M.  Taylor,  S.-S.,  Tain;  Jas.  Jameson,  solicitor,  Elgin;  F.  W.  Clark,  S.-S.,  Glasgow; 
Joseph  Mitcliell,  C.E.,  Yiewmont,  Inverness;  J.  Towers-Clark,  of  Wester-MoflGit,  Dean 
of  the  Faculty  of  Procurators,  Glasgow;  John  Dueoid  Milne,  advocate,  Aberdeen;  Pro- 
▼oet  Swan,  of  Kirkcaldy;  Thos.  Ivory,  advocate;  W.  A.  Brown,  advocate;  John  Kirk, 
W.S.;  W.  L.  Toung,  agent,  Union  Bank,  Auchterarder;  Joshua  M'Lennan,  aoUdtor, 
Inyemess;  William  l^orbom,  solicitor,  Keith;  Adam  Gifford,  adyooato;  Frank 
Bussell,  S.-S.,  Roxburghshire;  Donald  Davidson,  solicitor,  Inverness;  Christopher  Ker, 
Town-Clerk,  Dundee;  T.  L.  Galbraitb,  Sheriff-Clerk,  Stirlingshire;  Walter  Mackenzie, 
president.  Institute  of  Accountants  and  A/Jtuaries,  Glasgow;  Robert  Neill,  procurator, 
Greenock;  Robert  Cox,  W.S.,  Edinburgh;  Charies  Duncan,  CJL.,  Edinbuigh;  Geo. 
South,  procurator,  Glasgow;  *John  Hill  Burton,  secretary.  Prison  Board;  *F. 
Hallard,  S.S:,  Edinburgh;  *G.  A.  Esson,  Accountant  in  Bankruptcy  for  Scotiand; 
•Samuel  Raleigh,  Mamiger  Scottish  Widows*  Fund;  *Professor  Roberton,  LUD^ 
Glasgow;  *A.  M'Neel  Curd,  Y.'P.,  G9neral  Council  of  Procurators;  *H.  H.  Lancaster, 
advocate;  Vohn  M'Laren,  advocate. 

Besigruitian  of  Lord  GurriehiU. — By  the  resignation  of  Lord 
Curriehill,  the  Court  of  Session  has  lost  one  of  its  most  trnsted  and 
most  learned  jndgea  We  earnestly  hope  that  in  retirement  and 
leisure  he  may  recover  some  measure  of  the  health  and  vigour  which 
have  beeil  impaired  by  unremitting  attention  to  professional  work, 
both  when  at  the  Bar  and  on  the  Bench.  The  vacancy  in  the  first 
Division  is  filled  by  Lord  Einloch. 

Since  this  was  in  type,  we  learn,  with  deep  regret,  that  his  Lord- 
ship died  at  Curriehill  on  the  27th. 

Eegistration  Appeal  Court — ^An  Act  of  Sederunt  has  been  passed 
appointing  Lords  Benholme,  Ardmillan,  and  the  junior  Lord  Ordinaiy, 
who  will  then  be  Lord  Manor,  to  be  the  judges  of  this  Court  under 
s.  22  of  the  Representation  of  the  People  Act  1868.  The  Court  sits 
too  late  (Oct  26)  to  admit  of  our  referring  to  its  proceedings. 

The  Vcduation  of  Copsewood. — ^There  is  a  discrepancy  between  the 
enacting  and  the  interpreting  clauses  of  the  Valuation  of  Lands  Act 
which  has  occasioned  questions  on  this  subject  The  interpretation 
dause  states  that  the  expression  "  lands  and  heritages/'  us^  in  the 
Act,  is  to  include  copsewood  ''from  which  revenue  is  actually  derived;" 
while  it  is  enacted  in  general  terms,  that  if  lands  and  heritages  consist 
of  copsewood,  the  yearly  value  of  the  same  shall  be  taken  to  be  the 
rent  at  which  they  might  let  from  year  to  year  as  pasture  or  grazing 
lands.  By  thus  Umiting  the  interpretation  of  the  expression  **  land^ 
and  heritages,"  in  regard  to  copsewood,  the  Legislature  was  once 
understood  to  mean  that  such  a  subject  should  be  entered  in  the 
Valuation  Boll,  only  when  actually  yielding  revenua  But  upon  the 
point  being  submitted  to  the  Court  of  Session,  they  decided  that  no 
distinction  of  that  kind  could  be  made.  Still,  it  was  doubted  whether 
the  same  mode  of  valuation  ought  to  be  adopted  in  the  case  of 
copsewood   yielding  revenue    as   in  that  of  copsewood   yieldiog 
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none.  And  in  some  counties  the  practice  has  been  to  value 
the  subject  in  the  one  case  according  to  the  proceeds  of  each  year's 
catting,  and  in  the  other  according  to  the  grazing  rent.  This 
was  so  in  Perthshire,  where  the  printed  form  of  return  issued  by 
the  Assessor  pointed  out  the  distinction.  But  at  an  Appeal  Court, 
held  last  month  by  the  Commissioners  of  Supply,  when  Sheriffs  Tait, 
Barclay,  and  Orahame  were  present,  a  different  view  was  adopted. 
The  Chamberlain  of  the  Duke  of  Montrose  appealed  against  the 
Assessor's  valuation  of  his  Grace's  copsewood,  from  the  cutting  of 
^which  a  considerable  revenue  is  derived  every  year,  on  the  ground 
that  it  exceeded  the  grazing  rent.  The  appeal  was  supported  at  some 
length  by  Mr  A  H.  Ballingal,  W.S.,  on  the  part  of  Messrs  Dundas  & 
Wilson,  his  Grace's  Edinburgh  agents;  and,  after  consideration,  the 
Commissioners  unanimously  held  that  copsewood  ought,  in  all  cases, 
to  be  valued  at  its  grazing  rent  only. 

PerBonal  Luggage,— At  Exeter  County  Court,  before  Mr  Serjeant  Feteradorff, 
the  question  was  raised  the  other  day,  "  What  is  ^  personal  luggage,' "  with 
respect  to  the  obligations  of  railway  companies  in  the  event  of  lugg^e  beine  lost 
by  them?  The  case  arose  in  a  suit  for  damages  against  the  South  Devon  Kail- 
vay  Company,  on  account  of  the  removal  by  the  company  of  a  box  containing 
photographic  apparatus  from  the  train  at  Teignmouth,  instead  of  sending  it  on 
to  Bovey  Tracey,  where  the  plaintiff  was  going.  The  Judge  said  it  was  laid 
down  in  Mr  MarshalFs  book,  that  ^*  the  obligation  to  carry  the  luggage  of  a 
passenger,  and  the  resnonsiblitv  for  its  safety  as  common  carriers,  does  not  apply 
to  goods  unconnectea  with  the  personal  use,  comfort,  or  convenience  of  the 
passenger."  In  Philips  v.  L.  md  N.  W.  By,  Co.  (84  L.  J.,  C.  P.),  it  was 
decidea  that  a  solicitor's  documents  in  an  action  in  which  he  was  professionally 
engaged  could  not  be  regarded  as  personal  luggage;  and  in  a  case  against  the 
Midland  Bailway  Company,  in  the  Court  of  Exchequer,  it  was  held  that  an 
artist's  pencil-sketches  were  not  his  personal  luggage.  The  test,  therefore,  was 
whether  the  articles  were  necessary  for  the  personal  use  and  convenience  of  the 
traveller.  Hie  learned  Judge  held  that  photographic  apparatus  did  not  fall 
within  the  description  of  personal  luggage. 

In  dealing  with  the  question,  nSsed  in  another  County  Court,  whether  a 
perambulator  can  be  regarded  as  '^  personal  luggage,"  the  Law  Times  sm:-^ 
*'  In  the  Greai  Northern  JRailioay  Co.  v.  Shepherd^  21  L.J.  114,  Ex.,  Lord  Wens- 
leydale  said  that  a  passenger's  luggage  might  be  taken  to  comprise  *his  cloth- 
ing, and  everything  required  for  his  personal  convenience;'  *and  perhaps,'  he 
added,  'even  a  small  present  or  a  book  might  be  included  in  that  term.'  In  the 
same  case  Willes,  J.,  refers  to  ^ordinary  passengers'  luggage,'  and  never  uses  the 
word  luggage  without  prefixing  the  word  ordinary;  but  he  gives  us  no  defini- 
tion.   We  may  then  derive  some  assistance  from  the  American  reports. 

*'  The  American  decisions  upon  the  point  are  not  altogether  consistent.  Arti- 
cles of  jewellery  forming  part  of  a  lady's  wearing  apparel,  a  watch,  linen  cut  into 
shirt  bosoms,  and  finger  rings,  have  been  there  held  as  forming  ordinary  personal 
luggage.  Money  al^,  bond  fide  taken  for  travelling  expenses  and  personal  use, 
has  been  regimled  as  ^  forming  part  of  a  traveller's  luggage.*  In  Tennessee  it 
seems  to  have  been  considered  that  money  beyond  expenses,  or  a  watch,  are  not 
a  proper  part  of  one's  baggage  in  travelling.  Ferkins,  J.,  in  Doyle  v.  Kiser^  6 
Porter  (Ind.),  enumerates  what  he  considers  the  articles  of  ordinary  baggage 
thus:  '  clothing,  travelling  expense  money,  books  for  reading  and  amusement,  a 
watch,  ladies'  jewellery  for  dressing.'  In  another  case  a  gold  watch  and  gold 
spectacles  were  held  to  be  within  the  definition.  We  admit  that  it  is  difficult  to 
see  how  a  perambulator  can  be  brought  within  the  definition  of  ordinary  personal 
luggage,    if  ^owed  to  carry  vehicles  for  children,  where  should  we  fix  a  limit  ?  " 
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A  Yta^CJufiu  in  l^lamji,—^  1867  there  were  24,648  coroners*  inqucste 
in  England  and  Wales;  18,012  pnaoners  were  tried  before  jories;  2960  causes . 
were  tried  in  the  superior  courts  of  common  law— yiz.,  1553  in  London 
and  Westminster,  and  1407  on  circuit;  50  causes  were  tried  before  juries  in  the 
Probate  and  Divorce  Courts,  856  causes  were  tried  before  juries  in  ^e  conn^ 
courts,  and  843  in  the  Lord  Mayor's  Court  and  other  local  courts.  The  list  is 
probably  not  quite  complete,  but  it  shows  that  47,369  -cases  were  tried  before 
juries  in  the  year,  averaging  more  than  150  for  every  working  day  in  the  year. 
This  is  a  heavy  tax  upon  the  time  of  jurymen.  Those  who  think  it  to  a 
certain  extent,  at  least,  an  unnecessary  tax,  may  feel  an  interest  in  some  further 
official  returns,  which  show  that  in  the  county  courts  542,560  causes  were 
determined  in  tiie  year,  but  only  856  of  them  were  tried  before  a  jury;  and  the 
year's  returns  from  borough,  hundred,  and  manorial  courts  show  6903  cases 
determined  without  a  jury,  and  only  483  with  a  jury.  In  the  three  superior 
courts  of  common  law  32  juries  had  to  be  discharged  in  the  year  without  agree- 
ing upon  a  verdict — 21  in  London  and  Middlesex,  and  11  on  dronit. 

A'pfpcA'atm^efids, — ^Mr  Geobge  Dukdas,  Advocate  (1826),  Vice-Dean 
of  the  Faculty  of  Advocates,  and  Sheriff  of  Selkirkshire,  has  been 
appointed  a  Judge  of  the  Court  of  Session,  in  room  of  Lord  Come- 
hiU.  Mr  Duudas  has  assumed  the  title  of  Lord  Manor.  The 
appointment  will  meet  with  the  approbation  of  ail  who  wish  to  see 
the  Bench  occupied  by  sound  lawyers  and  accomplished  gentlemen. 
In  consequence  of  this  appointment,  the  Sheriffdom  of  Selkirkshire  is 
joined  with  that  of  Roxburghshire,  and  rumour  says  that  both  will 
shortly  be  vacated  by  Mr  W.  O.  Butherfurd,  who  has  now  been  a 
member  of  the  Bar  for  65  years,  in  fsivour  of  Mr  John  Marshal], 
Advocate  (1851). 

Mr  HuQH  Dempster,  Writer,  Greenock,  has  been  appointed  Sheriff- 
Clerk  of  Renfrewshire,  in  room,  of  Mr  Peter  Henderson,  deceased 

Dr  Ball,  Q.C.,  has  been  appointed  Solicitor-General  for  Ireland, 
in  room  of  Mr  Harrison,  appointed  Judge  in  Bankruptcy,  in  place  of 
Judge  Berwick,  deceased. 

Sir  William  Snagg,  Chief-Justice  of  Antigua,  has  been  appointed 
Chief-Justice  of  Guiana,  rendered  vacant  by  the  removal  of  the  late 
Chief-Justice  upon  a  complaint  to  the  Queen  in  Council.  The  value 
of  the  Guiana  Judgeship  is  j£^,500  per  annum,  that  at  Antigoa 
d£^l,150  per  annum.  We  trust  the  Lord  Advocate  will  suggest  the 
selection  of  a  Scot<;hman  for  this  little  bit  of  preferment 

Auc^neers, — ^A  valuable  suggestion  has  been  made  in  England, 
and  is  receiving  the  attention  of  the  legal  profession,  viz.,  that  solicitors 
should  act  as  auctioneers  in  conducting  sales  by  auction  of  the  pro- 
perty of  their  own  clienta  There  is  nothing  illegal  in  doing  so,  and 
we  do  not  see  why  there  should  be  anything  derogatory.  In  England 
sales  by  auction  were  formerly  conducted  by  the  derks  of  Masters  in 
Chancery,  and  it  is  still  done  by  the  chief  clerks  of  the  Vice- 
Chancellors.  The  profession  seems  to  be  throwing  away  what  might 
be  a  very  good  part  of  their  business. 

ErratcL — ^The  following  corrections  are  to  be  made  in  last  Numben 
At  p.  603  insert  the  name  of  the  case,  "  Cameron  v.  Cameron."  At 
p.  614,  line  15,  before  the  words  *'S.  1693/'  insert  "Dickson." 
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OW^ary.— Laueence  Davidson,  Esq.,  W.S.  (1826),  died  at 
Edinbnrgh,  18th  Sept  He  was  senior  partner  of  the  firm  of  David- 
son &  Syme. 

Thomas  M*Ewan,  Esq.,  Writer,  late  of  Campside,  Langside,  Glas- 
gow, died  at  Saltcoats  on  Oct.  4. 

SiE  William  Hodges,  Knt,  Chief  Justice  of  the  Cape  of  Good 
Hope,  died  at  Capetown  on  Aug.  17.  He  passed  as  barrister-at-law 
in  1833,  and  was  appointed  Chief  Justice  at  the  Cape  in  1868.  He 
was  best  known  as  the  author  of  a  valuable  work  on  the  Law  of 
Railways,  the  first  edition  of  which  was  published  in  1847. 

Walter  Duthie,  Esq.,  W.S.  (1817),  died  at  Edinburgh,  Sept  30. 
This  well-known  and  universally-esteemed  gentleman  was  the  last 
surviving  member  of  an  old  and  highly  respectable  Aberdonian  family. 
He  was  bom  in  1790,  and  was  the  youngest  son  of  Mr  Alexander 
Duthie,  advocate  in  Aberdeen,  and  for  some  time  legal  adviser  of  its 
Town  Council  His  maternal  grandfather  was  the  Bev.  Mr  Pollock, 
Principal  and  Professor  of  Divinity  in  Marischal  College,  whose 
immediate  successor  in  both  offices  was  the  celebrated  Dr  George 
Campbell.  Principal  Pollock's  wife  was  a  daughter  of  Provost 
Robertson  of  Glasgowego,  of  whose  conduct  as  chief  magistrate  frequent 
and  honourable  mention  is  made  in  the  records  of  the  municipality. 
Mr  Duthie  continued  in  business  for  upwards  of  half-a-century,  with 
a  success  commensurate  with  his  unremitting  carefulness  of  the 
interests  of  his  clients,  and  of  the  undeviating  honour  which  marked 
all  his  professional  transactions. 

Patrick  Paul,  Esq.,  S.S.C,  died  at  London,  Oct.  9. 

John  Gray,  Esq.,  W.S.,  died  at  Edinburgh,  Oct.  15. 


COURT    OF    SESSION. 
{Reported  by  WUliam  GtUhrie  and  WiUiam  Mackintosh,  Esquires,  Advocates), 


FIRST  DIVISION. 

Buchanan's  Trustees  v.  Pagan. — Od.  15. 

Building  Lease — ComtrudUm — Payment  of  One  Tear's  Real  Rent  at  Entry, 
of  Heirs, — Declarator  that,  according  to  the  true  constraction  of  tack  granted 
by  Hugh  Logan  of  Logan  in  1777,  and  of  a  tack  granted  by  C.  S.  Bachanan 
in  1838,  in  favour  of  William  Pagan,  defr.,  as  heir  of  said  W.  Pagan,  was 
boand  to  pay  to  pursuers,  as  proprietors  of  the  subjects  embraced  in  said 
tacks,  one  year's  real  rent  of  said  subjects,  as  they  were  let  at  defr.'s  entry. 
The  building-lease  of  1777  let  the  subjects  for  999  years  to  T.  C,  his  heirs, 
assignees,  and  sub-tenants;  and  T.  C.  bound  himself  that  ''  his  heirs,  the 
first  year  of  their  entry  to  the  said  possession,  shall  pay  one  real  year's  rent 
of  the  subjects,  in  the  same  way  as  used  in  feuholdings."  The  tack  of  1838 
let  other  subjects  in  the  same  terms;  and  in  1853,  the  intermediate  title 
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Wiihoat  calling  for  respt's  cotmsel.  Lord  President  conld  not  say  what 
effect  the  granting  of  interim  interdict  woold  have  on  the  affidrs  of  the 
company;  while,  upon  the  other  hand,  complr.  had  no  personal  interest 
whatever  in  getting  such  interim  interdict.  He  had  been  offered  csotioD, 
which  he  did  not  accept  If  he  did  not  take  the  caution  offered,  it  must 
be  because  he  had  perfect  confidence  in  the  company  being  able  to  pay  his 
dividends.  He  could  not,  therefore,  be  exposed,  by  the  refusal  of  interim 
interdict,  to  any  inconvenience  or  ultimate  damage;  while  the  compinj 
might  be  seriously  injured  by  the  granting  of  the  interim  interdict 

Lord  Deas  concurred. 

Lord  Ardmillan  concurred.  The  demand  for  interim  interdict  was 
made  in  the  face  of  the  certificate  of  the  auditors;  and  it  would  be  a 
strong  step,  and  inconsistent  with  the  practice  of  the  Court,  to  grant 
interim  interdict 

Lord  Kinloch  had  already  stated  his  opinion  in  the  interlocutor,  which 
was  affirmed  so  far  as  it  refilled  the  interim  interdict 

AcL— Clark,  Gifford,  Lamond.    AgerU—  W.  MitchtUy  8.8,C. AlL—Toung, 

WaJUon^  Johnstone.    Agents — Hope  A  Mackay,  W.S. 

GrASMB  v.  GbAEMB*S  TfiVSTBES. — Oct  21. 

Writ — Solemnity — Svbscriptian  hy  Notaries — 1579,  e,  18. — ^Seduction  of 
a  mutual  disposition  and  settlement  by  James  Graeme  and  Catherine,  his 
sister,  at  the  instance  of  the  nephew  and  heir-at-law  of  the  granters. 
Pursuer  pleaded  that  the  disposition  was  defective  under  1579,  c.  18,  the 
same  two  notaries-public  having  subscribed  for  each  of  the  granters,  and 
the  same  four  witnesses  having  attested  their  signatures.  The  words  of 
the  Act  are — ''  It  is  statute  and  ordained  that  ail  contracts,  eta,  sail  be 
subscrived  and  seilled  be  the  principal  parties  gif  they  can  subscrire, 
utherwise  be  twa  famous  notars  befoir  four  famous  witnesses."  The  LO. 
Ormidale  repelled  the  plea.     Pursuer  reclaimed. 

Lord  President — Subscription  of  deeds  by  notaries  for  persons  not 
able  to  write  was  not  a  novelty  introduced  by  statute,  but  was 
merely  regulated  by  that  statute.  It  was  sufficient  at  common  law 
that  one  notary  and  two  witnesses  should  subscribe.  The  statute 
required  two  notaries  and  four  witnesses.  In  this  case,  there  is  no 
departure  from  the  letter  of  the  statute,  for  each  of  these  parties  has 
subscribed  by  tyro  notiries  and  four  witnesses.  But  the  same  two 
notaries  and  witnesses  have  subscribed  for  both  the  parties  to  the 
deed.  In  Craig  v.  Richardson,  1610,  M.  16829,  there  was  a  specialty. 
That  was  the  case  of  a  contract.  If  the  statute  means  that  the  parties  are 
to  subscribe  by  two  separate  notaries,  that  also  implies  that  there  must  be 
four  witnesses  for  each.  This  is  not  necessary  at  common  law,  and  we  are 
bound  to  look  to  the  common  law  in  interpreting  this  statute.  This  was  a 
mutual  deed,  and  the  parties  subscribing  had  the  same  interest  In  con- 
tracts where  the  parties  are  dealing  with  separate  interests  it  may  be  right 
that  different  notaries  should  act  for  them.  This  was  a  peculiar  deed,  aud 
the  parties  reserved  power  to  alter  it  at  any  time.  Even  if  Craig  t. 
Richardson  was  held  to  fix  the  principle  that  two  separate  notaries  are 
required  to  subscribe  a  contract,  the  principle  would  not  apply  to  this 
deed.     Adhere. 

AcLScoity  Madean.      Agen^—A.    K.    Morrison,    SS,C, AlL-^Ckrliy 

Lomond,    Agent— Jama  W^sUr,  S.S.C, 
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STEWARD    COURT,    KIRKCUDBRIGHT.— Stewards    Hkotoe    and 

DUKBAB. 

Brown  and  Husband  v.  Duff. — Jan,  31  and  Mar.  6. 

Father  entitled  to  custody  of  illegitimate  male  child  at  seven  years  of  age, 
and  not  liable  in  aliment  after  that  age,  if  offer  refused,  although  paternity 
denied  when  child  bom. — The  facts  appear  from  the  judgments.  The  S.  S. 
repels  the  two  preliminary  defences:  Finds  that  the  female  pursuer,  the 
mother  of  the  illegitimate  male  child  libelled,  who  was  bom  on  29th  Oct., 
1859,  raised  an  action  of  aliment  in  this  Court  against  defr.,  in  which  defr. 
denied  on  oath  the  paternity  and  carnal  connection  with  the  pursuer:  that 
after  proof,  defender  was  decerned  to  pay  inlying  eicpenses,  and  share  of 
aliment  till  the  child  should  attain  the  age  of  seyen  years:  that  defr.  paid 
the  aliment  fixed  by  said  decree  until  the  child  had  completed  the  seventh 
year:  that  pursuer,  on  the  expiry  of  the  said  seven  years,  applied  to 
defr.  for  a  continuance  of  the  aliment,  which  defr.  refused,  on  the  ground 
that  he  was  willing  to  take  the  child  into  his  own  custody,  and  provide 
for  it  in  future:  that  pursuer  then  raised  (on  31st  March,  1867)  the  present 
action,  concluding  for  a  continuance  of  said  aliment,  till  fourteen  years  of 
age:  that  said  conclusion  of  the  summons  proceeds  on  the  statement  that 
the  child  is  unable,  in  consequence  of  its  youth  and  inexperience,  to  do 
anything  for  itself,  or  to  make  any  arrangement  for  its  upbringing:  that 
decree  in  absence  passed  against  defr.  in  the  action  on  4th  April,  1867, 
under  which  decree  he  paid  eicpenses,  amounting  to  £1  6s  lid,  and  the 
aliment  decerned  for  claims  to  29th  Sept,  1867,  excepting,  as  the  pursuer 
alleges,  a  balance  of  £1  5s:  that  between  4th  April,  1867,  and  the  end  of 
Sept,  1867,  a  correspondence  took  place  betwixt  the  parties  through  their 
agents,  with  the  view  of  effecting  inter  alia  a  compromise  of  pursuer's 
claims:  that  defr.  then  agreed  or  offered  to  leave  the  said  child  in  pursuer's 
custody  till  it  should  attain  eleven  years  of  age,  and  to  pay,  up  to  the  expiry 
of  that  period,  aliment  at  the  rate  of  £4  per  annum:  that  these  negotia- 
tions having  failed,  defr.  opened  up  the  foresaid  decree  in  absence  of  4th 
April,  1867,  and  maintained  in  defence,  that  if  bound  to  aliment  the  child 
longer,  he  was  entitled  to  its  custody,  or,  at  all  events,  that  his  offer  to  pay 
aliment  to  pursuer  at  the  rate  of  £4  per  annum,  until  the  child  attained 
eleven  years  of  age,  was  reasonable,  and  that  his  liability  should  be 
restricted  to  that  extent:  Finds  it  not  alleged  that  the  child  is  at  present 
able  to  contribute  materially  to  its  own  support,  or  that  the  female  pur- 
suer has  hitherto  failed  in  her  duty  as  custodier,  or  that  any  just  personal 
objections  exist  against  pursuers  as  the  future  custodiers  of  said  child: 
Finds,  in  the  circumstances  of  the  case,  that  defr.  is  not  entitled  to  the 
custody  of  said  child,  and  is  bound  to  pay  to  pursuers,  as  aliment  for  said 
child  while  it  remains  in  their  custody,  and  until  it  shall  attain  ten  years 
of  age,  at  the  rate  of  £5  per  annum,  by  half-yearly  instalments,  and  in 
advance,  with  interest  at  5  per  cent,  per  annum  on  said  instalments  from 
the  time  they  respectively  became,  or  shall  become,  payable  until  paid, 
beginning  these  half-yearly  payments  of  aliment  as  upon  29th  Dec.,  18G6, 
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under  dedaction  of  such  sums  as  defr.  has  paid  to  account  of  aliment  due 
subsequent  to  29th  Dea,  1866;  repels,  to  the  extent  above  defined,  the 
defences,  and  decerns  against  defr.  in  terms  of  the  conclusions  of  the  sum- 
mons: Quoad  uUra  sustains  defences,  and  assoilzies,  etc.;  reserving  pur- 
suers* right  of  action  against  defr.  for  continuance  of  aliment  to  the  said 
child  after  it  shall  have  attained  ten  years  of  age,  if  it  shall  then  be  nnaUe 
to  maintain  itself  and  to  defr.  all  competent  defences,  eta 

Note, — "  On  the  merits,  it  has  appeared  to  the  S.  S.  neither  just  nor 
expedient  to  withdraw  the  child,  at  the  present  age,  from  the  female  pur- 
suer's care,  or  to  transfer  the  custody  X%  defr.  After  his  persistent  and 
litigious  denial  of  the  paternity,  it  cannot  reasonably  be  presumed  that  he 
has  such  an  interest  in  its  welfare  as  would  make  him  a  suitable  or  even 
safe  custodier;  and  that  pursuers  have  hitherto  done  their  duty  as  the 
child's  guardians  is  not  only  not  seriously  disputed,  but  is  strongly,  though 
indirectly,  evinced  by  defr.'s  readiness  to  allow  it  to  remain  in  their  custody 
till  its  twelfth  year,  at  a  reduced  rate  of  aliment  on  his  part.  The  age  of 
ten  years  has  been  fixed  by  the  S.  S.  as  a  proper  terminus  for  defr.'s 
liabiUty — 1st.  Because  it  is  the  usual  age  at  which  children  in  that  con- 
dition of  life  are  put  out  to  work  as  apprentices  or  herds;  and  2d.  It  is 
the  period  to  which  the  father's  liability  for  aliment  is  usually  extended 
when  the  child  is  healthy." 

On  an  appeal,  the  Steward,  ^  in  respect  the  child  ia  an  illegitimate  male 
child  more  than  seven  years  old,  and  defr.  has,  in  this  process,  admitted 
the  paternity,  and  offers  to  take  charge  of  and  provide  for  the  boy,  and 
pursuers  have  not  alleged  relevant  or  sufficient  cause  for  rejecting  the 
offer,  and  insisting  in  this  action  quoad  aliment  subsequent  to  the  ofier, 
sustains  the  third  plea  in  defence,  to  the  effect  that  '  defr.  leaving  offered, 
and  being  willing  to  take  the  boy  in  question  under  his  own  chauge,  and 
provide  for  him  himself,  is  not  liable  in  further  aliment:'  Finds  that  this 
action  cannot  be  maintained,  except  in  so  far  as  concerns  the  aliment  which 
became  payable  at  and  after  29th  Dec.,  1866,  for  the  terms  prior  to  the 
defender's  offer;  and  that  defr.  is  entitled  to  be  assoilzied  qttoad  ultra,  he 
being  willing  duly  to  implement  his  said  offer  according  to  law:  Finds 
pursuers  entitled  to  the  expenses  incurred  by  them  in  this  action  prior  to 
the  interlocutor  of  17th  Oct  last,  as  these  may  be  ascertained  before  the 
8.  S. :  Finds  neither  party,  under  the  circumstances,  entitled  to  subse- 
quent expenses  hitherto  incurred;  and  with  reference  to  the  above  findings, 
sustains  the  appeal,  alters,"  etc.;  remits  to  the  S.  S.,  etc. 

Note. — *'  Neither  in  the  S.  S.'s  Note,  nor  in  pursuers'  answers  to  appt's 
reclaiming  petition,  does  the  Sheriff  observe  the  citation  of  any  authority, 
dictum,  or  decision  favourable  to  pursuers'  contention  that  they  are 
entitled  to  maintain  this  action  in  the  face  of  defr.'s  offer  to  take  charge  of 
and  provide  for  the  child.  Keeping  in  view  that  the  child  is  a  male, 
above  the  age  of  seven,  the  weight  of  authority  is  against  pursuers. 
According  to  Bell  {Prin,,  ss.  20,  62),  *  The  amount  and  period  of  aliment 
are  regulated  by  the  condition  of  the  parties,  and  the  child's  ability  to 
subsist  itself.  The  mother  has  the  custody  till  seven  in  males,  ten  in 
females,  after  which,  if  the  father  is  to  maintain  the  child  longer,  he  may 
make  his  own  arrangements  for  it.'  In  the  words  of  Mr  Barclaj*8 
Digest — '  The  mother,  in  the  general  case,  appears  absolutely  entitled  to 
the  custody  and  aliment  of  a  mdle  child  until  seven,  and  a  female  until  ten 
yean  of  age.    The  father  may  then  demand  the  custody.    But  it  does  not 
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follow  that  he  is  entitled  to  it  contrary  to  the  wish  of  the  mother  and 
interests  of  the  child.  But  if  he  then  makes  a  reasonable  ofifer  to  provide 
for  the  child,  and  the  mother  refuses  to  yield  the  custody,  her  claim  for 
aliment  will  cease  at  these  periods*" 

Nor  are  these  dicta  without  warrant.  See  inter  alia  the  decisions  in 
Oliver  V.  ScoU,  7th  March,  1778,  Mor.  444,  and  Br.  Sup.  390;  also 
Faterson  v.  Spiers,  29th  Nov.,  1782,  Mor.  445;  Kay  v.  M'Zaurin,  14th 
June,  1826,  4  Sh.  706. 

The  more,  recent  cases  have  been  examined  without  discovering  in  them 
authority  opposed  to  the  above^  For  instance,  in  Currie  v.  Adair,  24th 
Feb.,  1860,  22  Dunlop  897,  it  was  held  that  "a  father's  offer  to  receive  the 
boy  into  his  own  house,  being  made  when  he  attained  the  age  of  teveti,  and 
not  accepted,  the  mother  was  not,  in  the  circumstances,  entitled  to  decree  *' 
(Bubric).  And  Lord  Cowan  is  reported  to  have  laid  it  down  as  ''  clear 
that,  during  the  infancy  of  a  child,  the  mother  is  entitled  to  the  custody 
of  it^  but  after  the  age  of  seven,  if  a  hoy,  and  of  ten,  if  a  girl;  if  no  delicacy 
is  alleged  to  exist,  the  father,  on  aliment  being  demanded,  is  entitled  to 
meet  that  demand  by  an  offer  to  take  the  child  into  his  own  house,  or  to 
make  other  arrangements  for  its  aliment." 

The  pursuers  thereafter  were  ordained  to  lodge  ''  an  account  showing 
the  principal  sums  and  interest,  and  the  balance  dpe  to  them  by  the 
defender "  under  the  above  interlocutor,  and  "  of  the  expenses  found  due 
to  them,"  and  thereupon  the  S.  S.,  by  interlocutor  of  30th  April,  1868, 
''Finds,  in  respect,  1st.  That  the  decree  of  4th  AprU,  1867,  imposing  on 
the  defr.  liability  for  aliment  at  the  rate  of  £5 .  per  annum,  payable  half- 
yearly,  was  in  force  on  17th  Oct.,  1867,  when  the  defender  was  reponed 
against  it  by  judgment  of  that  date;  and  2d.  That  a  judicial  offer  by  the 
defr.  to  take  the  child  referred  to  into  his  custody,  and  provide  for  him, 
was  first  madb  in  the  defence  lodged  by  the  defr.  on  16th  Nov.,  1867;" 
that  12s  7d,  as  aliment  due  for  the  period  from  29th  Sept.,  1867,  till  16th 
Nov.,  1867,  is  still  unpaid,  with  interest  at  5  per  cent,  from  29th  Sept, 
1867,  till  payment,  and  decerns  therefor,  and  to  that  amount  decerns 
against  the  defr.,  and  repels  defences:  Quoad  ultra  sustains  defences, 
assoilzies  defr.,  and  finds  no  expenses  due. 

To  that  interlocutor  the  S.  S.  added  the  following — 

Note. — *'  It  seems  necessary  to  explain  somewhat  more  fully  the  grounds 
on  which  the  annexed  judgment  proceeds. 

'*The  Steward-Substitute's  interlocutor  of  4th  April,  1867,  rejected  the 
defr.'s  clium  to  the  custody  of  the  child  in  question,  on  the  grounds, 
1st.  That  the  Court  has  a  discretionaiy  power  in  that  matter,  though  the 
child  had  attained  its  seventh  year — Frojser  on  the  Domestic  Relations, 
voL  ii.,  p.  52*,  M'Glashan  on  the  Law  and  Practice  in  actions  of  Aliment, 
pp.  92,  93;  2d.  That  the  defender  had,  in  the  original  action  of  aliment 
at  the  female  pursuer's  instance  against  him,  denied  on  oath  the  paternity  of 
the  child,  and  had  only  demanded  the  custody  of  the  child  for  the  purpose 
of  evading  the  mother's  claim  of  aliment — M*Glashan,  ut  Supra,  p.  93; 
Watson  V.  Kay,  19th  Feb.,  1825,  21  F.C.,  p.  719;  and  Fraser  on  the 
Dam,  ReL,  p.  52;  and  3d.  That  at  the  date  of  said  interlocutor  (4th 
April,  1867),  the  defender  had  neither  judicially  or  otherways  admitted 
the  paternity  of  the  child,  or  evinced  any  interest  in  its  welfare  which 
could  take  off  the  moral  and  legal  effect  of  his  original  and  pertinacious 
denial  of  the  paternity,  and  in  his  extrajudicial  requisition  for  the  custody 
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of  the  boj^  had  '  not  accompanied  it  with  a  reasonable  arrangement  for 
his  proper  and  safe  conveyance,  and  for  the  expense  of  the  jonmey ' — 
Wihon  Y.  Bowie,  16th  June,  1860;  Eume*8  Decisions,  p.  426.  The  Sheriff 
has,  by  the  judgment  of  15th  March,  1868,  sustained  the  defences  against 
the  pursuers'  claim  of  aliment,  in  respect,  inter  cUia,  '  the  defender  has,  in 
this  process,  admitted  the  paternity,  and  offered  to  take  charge  o^  and 
provide  for  the  boy;  and  the  pursuers  have  not  alleged  relevant  or  suffi- 
cient cause  for  rejecting  the  offer,  and  insisting  in  this  action  quoad 
aliment  subsequent  to  the  offer.' 

*'  Though  not  directly  expressed,  it  is  plainly  to  be  inferred  £rom  that 
finding  that  the  pursuers'  claim  of  aliment  extends  to  the  period  when 
the  defender  acknowledged  the  paternity  of  the  child,  and  judicially  offisred 
to  take  charge  of  it.  That  acknowledgment  and  offer  were  made  in  the 
defences  lodged  on  16th  Nov.,  1867." 

The  defender  appealed  against  that  interlocutor,  because  by  letter  by 
his  agent  to  the  pursuer  he  offered  to  relieve  them  of  the  boy  on  29th 
Sept.,  1867,  up  to  which  time  he  had  previously  paid  aliment,  and 
appointed  them  at  that  date  to  meet  him  at  Castle-Douglas,  with  the  boy, 
where  he  would  take  him  into  his  custody,  and  intimated  to  them  that  if  they 
failed  to  do  so,  which  they  did,  he  would  resist  their  claim  for  further 
aliment.  The  Sheriff,  however,  by  interlocutor  of  18th  May,  1868,  dis- 
missed the  appeal,  and  affirmed  the  interlocutor  so  fiBur  as  it  decerned  for 
12s  7d,  etc.,  and  found  no  expenses  due  to,  or  by  either  party, 
adding  the  following  Note.  At  the  outset  of  his  Note,  the  S.Si 
refers  to  the  necessity  of  explaining  somewhat  more  fully  the  grounds 
on  which  the  interlocutor  of  30th  April,  appealed  against^  proceeds. 
And  then  goes  on,  without  reference  to  that  interlocutor,  to  state 
the  grounds  on  which  he  pronounced  a  previous  interlocuter,  mentioning 
it  as  one  dated  4th  April,  1867.  But  no  interlocutor  was  pronounced  on 
4th  April,  1867,  except  the  decree  in  absence,  decerning  in  terms  of  the 
libel,  with  £2  17s  7d  of  expenses,  and  that  interlocutor  expressly 
bore  to  be,  in  respect  the  defender  "has  failed  to  enter  appearance." 
It  is  therefore  presumed  that  it  is  and  must  be  not  the  decree  in  absence 
of  4th  April,  1867,  but  the  interlocuter  pronounced  on  3 1st  Jan.  last, 
after  the  decree  in  absence  was*  opened  up,  and  after  the  record  was 
closed,  that  the  S.S.  refers  to  as  requiring  a  more  full  statement  of  the 
grounds  on  which  he  proceeded. 

Now,  that  Interlocutor  of  Slst  Jan.  last,  besides  containing  detailed 
findings,  had  subjoined  to  it  a  Note  of  S.S.'s  views  on  the  question  at  issue; 
and  having  been  appealed  against  to  the  Sherifi^  it  was  by  him  disposed  of 
by  the  interlocutor  of  5th  March  last,  final  in  this  Court. 

If  the  S.S.  had  authorities  to  cite  in  support  of  his  interlocutor  of  31st 
Jan.,  it  was  open  to  him  to  have  stated  them  in  that  interlocutor,  or  in  the 
Note  subjoined  to  it.  And  it  was  plainly  the  proper  and  usual  course  then 
to  do  so,  in  order  to  secure  their  being  in  the  view  of  the  Sheriff  when 
considering  an  appeal.  It  ought  to  be  known  to  the  S.S.  that  to  reserve 
the  statement  of  the  authorities  until  after  the  appeal  was  finally  disposed 
oC  in  this  Court,  and  then  to  cite  them  as  he  has  done,  in  his  Note  of  30th 
April,  by  way  of  comments  on  the  Sberiff^^  judgment,  was  out  of  order,  place, 
and  time,  and  can  serve  no  practical  purpose  in  this  Court,  though  such  a 
course  may  be  calculated  to  excite  further  litigation  elsewhere. 

While  he  considers  it  his  duty  to  make  these  remarks  on  what  he  must 
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deem  an  irregtilarity,  it  is  at  the  same  time  satisfactory  to  the  Sheriff  to 
think  that  when  pronouncing  his  interlocutor  of  5th  March,  he  had  in 
view  the  authorities  since  dted  by  the  S.S.  in  his  recent  Note,  and  that 
none  of  them  appeared  to  him  at  all  sufficient  to  outweigh  the  more 
relevant  considerations  and  authorities  which  the  Sheriff  mentioned  in  the 
Note  subjoined  to  his  interlocutor. 
A  ct. — Jenkins. A  U. — Broatch, 

SHEBIFF   COURT  OF  STIRLINGSHIRE,  FALKIRK,— 

Sheriff  Bell  and  Mois. 

QiLCHBiBT  V.  K  B.  Rt.  Co. — July  and  September,  1868. 

Railway — Citation — Principal  Place  of  Business — Bailway  Clauses  Act 
1845,  s.  130— Companies  Clauses  Ad  1846,  s.  1S7.—Ut  Gilchrist  had 
occasion  to  travel,  in  August,  1867,  from  Falkirk  to  Edinburgh  by  the 
N.  B.  Ry.  Co.'s  line.  His  portmanteau,  which  was  giyen  at  Falkirk 
station  into  the  charge  of  the  company's  porter,  was  lost.  He  raised  an 
action  before  the  Sheriff  Court  at  Falkirk  for  the  value.  The  defence,  on 
the  merits,  was  a  denial  of  the  pursuer's  allegations,  but  a  preliminary 
defence  was  stated: — 1.  That  this  Court  had  no  jurisdiction.  Defrs'. 
principal  place  of  business  and  domicile  being  in  Edinburgh,  they  fall  to 
be  sued  there.  2.  The  action  has  not  been  duly  served  on  defrs.,  and  falls 
to  be  dismissed,  in  respect  the  defrs'.  office  or  place  of  business  at  Falkirk, 
by  delivery  at  which  the  summons  was  executed,  is  not  one  of  the  principal 
offices  of  the  company  within  the  meaning  of  the  Companies  Clauses  Act 
8  Yict.,  cap.  17,  &  137,  and  the  Railway  Clauses  Consolidation  (Scotland) 
Act  1845,  s.  130. 

The  action  had  been  served  in  the-  ordinary  way,  by  a  Sheriff-Officer 
leaving  a  copy  with  the  Ry.  Co.  's  agent  at  the  Falkirk  station  (see  M'Glashan, 
pp.  173-4). 

Argued  for  pursuer,  that  the  clause  dted,  and  which  was  common  to 
three  statutes  for  England  in  1845,  had  been  introduced  into  as  many 
Scotch  statutes  in  that  year;  that  while  it  was  useful  in  England,  where 
citation  of  companies  was  regulated  by  statute,  in  Scotland  it  was  other- 
wise, and  the  introduction  of  the  clause  was  merely  permissive,  and  was 
never  meant  to  limit  the  mode  of  citation  to  one  form,  but,  on  the  contrary, 
to  give  a  new  facility;  that  new  facility  was  for  the  advantage  of  boUi 
parties  where  it  was  taken.  On  the  one  hand,  while  the  pursuer  could  cite 
by  a  notice  through  the  Post  Office,  on  the  other  hand,  the  defr.  had  the 
advantage  of  getting  all  his  citations  of  this  kind  at  one  place.  That  it 
was  never  meant,  by  the  casual  introduction  of  this  English  clause,  to 
overturn  the  old  long-established  mode;  that,  in  fact,  it  had  never  been 
acted  on  in  Scotland  among  all  the  numerous  cases  which  had  occurred 
with  railway  companies;  that  none  of  the  writers  ever  made  allusion  to  it 
in  their  works. 

Garten's  case,  cited  below,  was  relied  on  by  the  defrs.,  but  the  English 
law  was  only  to  be  referred  to  in  cases  where  the  Scotch  law  was  doubtful. 
Here  there  was  no  doubt,  and  if  there  were,  the  law  of  England  threw  no 
light  on  the  law  of  citation  in  Scotland;  in  short,  it  was  a  sufficient  answer 
to  Garton's  case  that  it  was  EnglisL  Aberdeen  Ry,  Co,  v.  Ferrier,  28th 
Jan.,  1854,  was  referred  to  by  pursuer. 

Defrs'.  second  plea  was  most  relied  on.    Defirs.  referred  to  Blair  v.  The 
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N.  B,  Ey.  Co.,  infra,  p.  672.     Fanner  also  cited  TennatU  and  Mandy,  ▼. 
The  London  and  Caledonian  Insurance  Co.,  infra^  p.  671. 

The  S.  S.  finds  that  defrs*.  place  of  business  at  Falkirk,  where  the  snm- 
mons  was  executed,  is  admittedly  an  ordinary  traffic  station,  and  is  not  a 
principal  office  of  the  company  within  the  meaning  of  8  Vict.,  c.  17,  a.  137, 
and  8  and  9  Vict.,  c.  33,  s.  130:  Finds  that  there  has  been  no  proper 
service  on  defrs;  therefore  sustains  the  second  dilatory  plea  for  defrs.,  and 
dismisses,  etc.,  and  decerns  quoad  ultra:  Finds  it  unnecessary  to  dispose  of 
the  question  of  jurisdiction  raised  in  the  first  dilatory  plea,  and  decerns. 

J^ote, — The  S.  S.  has  no  doubt  that,  at  common  law,  the  citation  wonld 
have  been  good,  having  been  executed  at  a  pl^ce  of  business  within  the 
county  where  the  company  carry  on  the  trade  of  carriers,  and  where  the 
contract  sued  on  was  entered  into;  and,  on  the  same  grounds,  had  it  been 
necessary  to  dispose  of  the  question,  the  S.  S.  would  have  sustained  the 
jurisdiction  of  this  Court.  But  by  the  Bail  way  Clauses  Act,  a.  130,  and 
the  Company  Clauses  Act  (Scotland),  s.  137  (both  of  which,  by  admiasion 
at  the  bar,  have  been  incorporated  with  the  Act  under  which  defrs'.  com- 
pany is  now  constituted),  it  is  provided:  ''That  any  summons,  or  notice, 
or  any  writ,  or  other  proceeding  at  law  requiring  to  be  served  upon  the 
company,  may  be  served  by  the  same  being  left  at,  or  transmitted 
through  the  post  directed  to,  the  principal  office  of  the  company,  or  one  of 
their  principal  offices,  where  there  shall  be  more  than  one,  or  being  given 
personally  to  the  secretary,  or,  in  case  there  be  no  secretary,  then  by  being 
given  to  any  one  director  of  the  company.*'  But  in  this  case,  however, 
citation  has  not  been  given  in  any  of  the  modes  prescribed  by  these  statutes. 
It  appears  from  the  execution  that  the  summons  was  left  with  a  derk  or 
servant  of  the  company  at  the  (High)  Falkirk  Station,-  which,  by  admission 
at  the  bar,  is  merely  an  ordinary  traffic  station,  and  such  a  station  can  in 
no  sense  be  held  a  *'  principal  station  '*  in  the  meaning  of  the  statutes,  as 
explained  in  the  ruling  case  of  Carton  v.  G,  W.  Ey,  Co.,  18o8,  27  L.  J.,  Q.  E 
375.  In  that  case  a  **  principal  station "  was  held  to  be  one  where  the 
staff  of  the  company  is  stationed,  and  the  central  government  of  the  com- 
pany carried  on.  The  reasons  stated  by  Lord  Campbell  were  veiy  forcible 
in  favour  of  the  equity  and  expediency  of  holding  the  words  of  the  statute 
as  imperative,  and  not  merely  enahUng,  and  showed  that  the  object  of  the 
statutory  provision  was  to  insure  any  action  raised  against  a  company, 
whose  operations  might  be  wide-spread,  being  brought  in  the  most  direct 
manner  under  the  notice  of  the  staff  at  headquarters.  These  grounds  of 
decision  are  capable  of  application  to  Scotland  as  well  as  England,  for  the 
statutes  in  both  parts  of  the  kingdom  are  identical  as  regards  the  point  in 
question.  It  is  true  that  this  decision  was  referred  to  in  the  respondent's 
argument  in  Dick  v.  G,  N,  of  Scotland  Ey.  Co.  (Circuit  Court,  Aberdeen), 
8th  Oct.,  1860,  3  Irv.  616,  and  rather  appears,  from  the  opinions  of  the 
judges,  to  have  been  disregarded  as  not  binding  in  Scotland.  But  the 
judgment  of  the  Court  was  professedly  rested  entirely  upon  the  aathoritj 
of  Ferrier  v.  Aberdeen  Ey.  Co.,  28th  Jan.,  1854,  16  D.  422,  in  which  the 
question  of  jurisdiction  alone  was  raised,  and  in  which  a  citation  had  been 
duly  given,  as  well  at  the  company's  principal  station  at  Aberdeen,  as  at 
their  traffic  station  at  Brechin,  where  the  contract  sued  on  was  entered  into, 
there  was  no  room  for  deciding  the  question  of  citation  which  is  now  raised. 
Thus,  it  is  thought,  that  on  the  whole  it  cannot  be  held  that  there  is  ai^  ded- 
aion^orcourseof  decisions,  of  our  Supreme  Court,  adverse  to  the  case  of  Gartoo. 
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With  regard,  however,  to  Edtoards  ▼.  Aberdeen  and  Inverness  Junction  Ry,, 
4  Irv.  185,  the  8.  S.  thinks  that  the  decision  cannot  well  be  claimed  as  an 
authority  on  the  point  in  question,  for  citation  had  been  giYett  at  the  prin- 
cipal statutory  station  as  well  as  at  the  traffic  station  in  the  county  where 
the  action  was  brought;  and  the  action  was  dismissed  on  the  ground  that 
although  the  company  did  carry  on  trade  within  that  county,  the  origin  of 
the  action  had  arisen  within  another  county.  On  the  whole,  it  is  thought 
that  while,  on  grounds  of  equity  and  expediency,  the  principal  station  of  a 
railway  has  been  fixed  by  the  statutes  as  the  domicile  of  eiiaiionf  there  is 
nothing  in  law  to  exclude  the  jurisdiction  of  the  Sheriff  in  a  county  where 
there  is  the  concurrence  of  a  trading  or  business  domicile,  and  of  the 
contract  sued  on  having  been  entered  into  within  its  bounds. 

On  appeal,  the  Sheriff  adhered,  and  dismissed  the  appeal,  simply 
remarking  that  he  did  so  with  difficulty. 

SHERIFF  COURT  OF  LANARKSHIRE,  GLASGOW.— Sheriff 

Glabsfobd  Bell. 

TjaiVAKT   AND   MaNDATOBIBS   V.    LONDON   AND   CALEDONIAN   MaBINB 

Insitbanob  Cot.  (Limited). — Aug.  22,  1867. 

Company — Foreign — Citation — Principal  and  Agent — Companies*  Act 
1862,  s.  62. — ^The  point  here  decided  appears  from  the  judgment  of  the 
Sheriff,  who  finds  that  defrs.*  contention  is  that  their  preliminajy  pleas  of 
no  jurisdiction  and  of  defective  citation  ought  to  have  been  sustained:  but 
Finds  it  admitted  by  defrs.,  that  their  company,  which  has  been  incorpo- 
rated in  terms  of  the  Companies'  Act  1862,  carries  on  business  in  Glasgow 
as  well  as  in  London  and  elsewhere,  and  that  the  policy  of  insurance 
No.  19,  founded  on  in  the  summons,  was  entered  into  in  Glasgow,  as  the 
policy  itself  bears:  Finds  that  the  execution  of  citation  attadied  to  the 
summons  instructed  that  it  was  served  by  leaving  a  full  copy  thereof  in 
defrs.'  place  of  business  in  Glasgow:  Finds  that,  in  these  circumstances, 
defrs.  are  amenable  to  the  jurisdiction  of  this  Court,  and  have  been  duly 
called:  Therefore,  and  under  reference  to  the  annexed  Note^  adheres,  eta; 
dismisses  the  appeal,  and  remits,  etc 

Note. — ^The  preliminary  pleas  go  to  the  exclusion  of  the  jurisdiction  of 
any  Scotch  Court,  in  respect  that  defrs.'  company,  being  incorporated 
under  the  Companies'  Act  1862,  and  its  registered  office  being  in  London, 
can  only  be  sued  in  England,  seeing  that  it  is  enacted  by  s.  62  of  said 
Act,  that ''  any  summons  required  to  be  served  upon  the  company  may  be 
served  by  leaving  the  same,  or  sending  it  through  the  post  in  a  prepaid 
letter,  addressed  to  the  company  at  their  registered  office."  The  Sheriff 
however,  conceives  that  this  enactment  is  merely  permissive,  and  is  not 
meant  to  interfere  with  the  previously  existing  law  on  the  subject  of 
citation,  and  title  to  sue  or  be  sued.  Now,  it  has  been  long  settled  that  a 
mercantile  company,  or  incorporated  society,  carrying  on  business  in  Scot- 
land, is  duly  cited  to  a  Scotch  Court  by  leaving  the  citation  at  its  place 
of  business.  It  is  said,  however,  that  the  defrs.'  place  of  business  in 
Glasgow  is  subordinate  to  their  place  of  business  in  London,  and  it  is 
contended,  under  the  authority  of  the  cases  of  Brown  v.  L.  and  N.^W. 
By.  Co.,  1863,  4  Best  and  Sm.  326,  and  Aherystwiih  FroTnenade  Fier  Co. 
y.  Cooper y  13  L.  T.  N.  S.  273,  that  defrs.'  company,  irrespective  of  the 
above  provision  in  the  Companies'  Act,  could  only  be  competently  cited  at 
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its  principal  office.  Bat  both  of  these  cases  were  decided  ander  9  and  10 
Vict.,  c  05,  which  is  purely  an  English  Act,  conferring  a  limited  joris- 
diction  upon  English  County  Courts,  and  providing  by  a  60,  "  that  the 
summons  may  issue  in  any  district  in  which  the  defendant,  or  one  of  the 
defendants,  shall  dwell  or  carry  on  his  business  at  the  time  of  the  action 
brought,"  which  the  English  Courts  have  interpreted  to  mean,  as  applied 
to  a  corporation  or  railway  company,  the  place  where  it  carries  on  its 
general  business.  In  Brotan,  however,  it  was  expressly  remarked  by  the 
Bench,  that  there  might  be  cases  where  general  business  was  carried  on  at 
two  or  more  places;  that  a  railway  company,  for  instance,  might  have  a 
terminus  at  both  Liverpool  and  Birmingham,  and  that  the  general  busi- 
ness of  the  company  might  be  considered  as  carried  on  at  each.  These 
decisions,  however,  are  not  applicable  here,  for  in  Scotland  it  is  fixed  that 
the  civil  jurisdiction  of  the  Sheriff  Court  is  founded  ratione  eoniraeUu,  if 
the  territory  of  the  Court  be  the  locus  within  which  the  contract  was 
made,  though  the  defr/s  domicile  be  elsewhere,  and  though  the  contract 
was  made,  not  with  himself,  but  only  his  representatives.  It  is  not  denied 
that  defrs.  may  sue  and  be  sued  in  name  of  their  company;  and  as  the 
contract  was  made  in  Glasgow,  where  they  carry  on  business  by  themadvea 
or  their  accredited  agents,  they  were  duly  cited  to  this  Court  by  the 
summons  being  left  for  them  at  their  place  of  business  in  Qlasgow. 

SHERIFF  COURT  OF  FORFARSHIRE,  DUNDER— Sheriff 

.  QuTHBiE  Smith. 

Blaib  v.  N.  B.  Ry.  Compakt. 

Company — Citation — RaUway  Clauses  Act  1845,  «.  180 — Compama 
Clauses  Act  1847,  a  137.— In  this  case  the  S.  S.  Finds  that  defies.'  place  of 
business  in  Dundee,  at  which  the  summons  was  executed,  not  bdng  one  of 
the  prindpal  offices  of  the  co.  within  the  meaning  of  8  Vict.,  c  17,  &  137, 
there  has  been  no  proper  service  on  defrs.:  Therefore  sustains  the  second 
plea  in  law  for  defis.,  dismisses,  eta 

Note, — ^Whether  defrs.  are  liable  to  the  jurisdiction  of  this  Court,  when 
the  cause  of  action  arises  out  of  the  county,  is  a  point  on  which  it  is  not 
necessary  at  present  to  pronounce  any  opinioa  But  assuming  thai  they 
are  bound  to  answer  before  the  Sheriff  of  Forfarshire  for  acta  done  in  the 
county  of  Fife,  the  question  is,  whether  the  summons  has  been  served  in 
terms  of  the  Companies*  Clauses  Act^  which  provides  that  "  any  summons, 
eta,  requiring  to  be  served  on  the  company,  may  be  served  by  the  same 
being  left  at,  or  transmitted  through  the  post,  directed  to  ^  principal 
office  of  the  company,  or  one  of  their  prijicipal  offices,  where  there  shaU  be 
more  than  one,  or  being  given  to  the  secretary,  or  in  case  of  their  being  no 
secretary,  then  by  being  given  to  any  one  director  of  the  company.*'  In  a 
recent  case  in  this  Court  against  the  same  company,  the  Sheriff  (reversing 
the  judgment  of  his  Substitute,  who  had  ordered  a  proof  before  answer) 
dismissed  the  action,  on  the  ground  that  the  execution  did  not  bear  that 
the  summons  had  been  served  at  one  of  the  principal  offices  of  the  com- 
pany {Dunn  V.  N.  B.  Bailway  Company,  Ist  March,  1867).  The  S.  S. 
has  reconsidered  the  question,  and  is  now  of  opinion  that,  in  so  disposing 
of  the  case,  the  Sheriff  was  right,  and  that,  agreeably  to  the  principle  of 
the  above  judgment,  this  action  must  also  be  dismissed.  No  doubt,  on 
this  occasion,  the  officer,  in  his  execution,  had  described  the  station  at 
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which  service  was  made  as  one  of  the  principal  offices  of  the  company. 
Bat  the  officer  is  no  judge  of  the  meaning  of  the  Act  of  Parliament,  and 
the  question  whether  there  has  been  good  service  must  be  determined  by  a 
consideration  of  the  kind  of  business  carried  on  at  this  station.  On  this 
point,  perhaps,  a  proof  should  have  been  allowed,  but  the  admissions  made 
at  the  Bar  made  this  unnecessary.  It  was  conceded  that  the  governmental 
staff  of  the  company  was  in  Edinburgh  and  QIasgow,  and  not  in  Dundee; 
that  the  meetings  of  the  Board  were  held  there;  that  no  part  of  the  busi- 
ness connected  with  the  administration  of  the  railway,  as  an  entire  system, 
was  done  in  Dundee,  and  although  Dundee  was  one  of  its  termini,  the 
station  in  East  Dock  Street  was  an  ordinary  traffic  station.  This  being 
so,  the  S.  S.  is  of  opinion  that  the  question  now  raised  is  conclusively 
settled  in  defrs.'  favour  by  GarUm  v.  G,  W.  Ry.  Co.,  1858,  27  L.  J.  Q.  B. 
375.  In  that  case,  the  question  was  whether  a  summons  raised  against 
the  above  company,  in  tiie  County  Court  at  Gloucester,  held  at  Bristol, 
had  been  properly  served  by  being  left  with  the  superintendent  at  the 
office  of  the  Qreat  Western*  Eailway  Company  at  Bristol.  The  Court  of 
Queen^s  Bench  (to  which  the  case  had  been  renewed  by  certiorari)  were 
unanimously  of  opinion  that  the  words,  "the  principal  office,"  in  the 
statute,  indicated  one  particular  office  for  the  whole  line — not  an  office  for 
a  traffic  station;  that  as  Bristol  had  no  office  different  in  kind  from  the 
office  at  every  station  on  the  line,  and  London  was  the  place  where  the 
staff  of  the  company  was  stationed,  and  the  central  government  of  the 
railway  carried  on,  the  service  was  bad,  and  the  plaintiff  must  be  non- 
suited. In  Scotland,  the  same  view  has  been  taken  in  a  Circuit  case, 
Edward  v.  Inverness  and  Aberdeen  Junction  Ry.  Co,,  24th  April,  1862, 
4  Ir V.  1 85,  and  therefore,  in  accordance  with  these  authorities,  the  present 
action  must  be  dismissed. 

SHERIFF   S.D.    COURT   OF   RENFREWSHIRE.— Before 

Acting  Sheriff-Substitute  Sfittau 

M^Gbegok  v.  Climie. 

Toll— Funeral— 18  and  19  Vict.,  c.  68,  s.  ^£— M'Qregor,  tacksman  of 
the  Paisley  West  Toll  Bar,  sued  Climie  for  two  shillings,  being  toll  dues 
for  a  hearse  and  two  carriages  passing  through  said  toll  bar  on  the  2d  and 
3d  July  last.  Defr.  claimed  exemption  under  Burial  Qrounds  Act  1855, 
which  provides  that  all  carriages  going  to  or  returning  from  the  place  of 
interment  on  the  occasion  of  any  interment,  shall  be  exempted  from  pay- 
ment of  tolls.  Argued  for  the  pursuer,  that  the  Act  did  not  apply,  as  the 
conveyances  in  question  were  not  on  their  way  to  a  funeral,  but  were 
merely  proceeding  from  defr.*s  premises  to  the  place  where  the  funeral 
procession  was  to  start  The  S.  Sw  took  this  view  of  the  case,  and  decerned 
for  the  sum  sued  for. 

SHERIFF  S.D.  COURT,  AYR.— Sheriff-Substitute  Robison. 

A.  V.  B.—OcL  15. 

Shipping — Advance  Notes  payable  three  days  ajter  the  ship  leaves  port, — 
The  ship  Hamilton  left  her  berth  at  Troon  early  on  Sept.  9.  Shortly  after 
leaving  the  harbour,  she  struck  on  the  Lady  I»le,  and  after  remaining  there 
for  about  24  hours,  she  was  got  off,  towed  back  to  Troon  and  docked. 

VOL.  XIL,  NO.  cxuii. — NOV.,  1868.  t2 


674        '  ENGLISH  CASES. 

Before  sailing,  the  master  granted  advance  notes  to  foar  of  the  seameii, 
which  bore  to  be  payable  three  days  after  the  ship  left  Troon,  prorided  the 
men  should  sail  in  the  ship,  and  be  then  earning  their  wages.  The  ownen 
were  sued  by  the  holders  of  the  notes,  and  objected  to  pay  them.  They 
contended  (1)  that  the  real  meaning  of  the  expression  '*  leaves  Troon,**  is 
that  the  ship  shall  be  three  days  out  to  sea,  the  object  being  to  guard 
against  desertion  in  the  event  of  the  ship  returning  to  port  within  that 
period;  and  (2)  that  in  point  of  fact  the  ship  had  never  left  Troon,  tbe 
port  of  Troon  being  declared,  by  Treasury  warrant  dated  11  th  June,  1863, 
to  include  "  the  island  called  Lady  Isle.*'  The  S.S.  assoiMed  defrs.,  hold- 
ing the  true  reading  of  the  advance  notes  to  be  that  the  vessel  mast  have 
been  three  days  at  sea,  or  at  all  events  away  from  the  harbour,  and  that  in 
fact  the  vessel  had  never  left  Troon,  the  word  *'  leaving*'  denoting  some- 
thing of  the  nature  of  a  final  departure  from  port 
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Factory  Act  1844. — S.  22  of  7  and  8  Vict.,  c  15,  in  cases  of  accidents 
occurring  in  a  factory  causing  bodily  injury  to  any  person  employed  therdn, 
"  of  such  a  nature  as  to  prevent  the  person  so  injured  £rom  returning  to  hit 
toork  in  the  factory  before  nine  o*clock  of  the  following  morning,**  requires 
the  occupier  or  his  principal  agent  to  give  a  written  notice  of  the  acodent 
within  twenty-four  hours  of  its  occurrence,  to  the  surgeon  appointed  to 
grant  certificates  of  age  for  the  district  in  which  the  hctorj  is  situated.  A 
girl  injured  in  a  factory  by  falling  over  a  rope  stretched  across  part  of  it  for 
a  practical  joke,  returned  to  the  factory  before  nine  o'clock  of  the  following 
morning,  with  the  intention  of  resuming  her  work  until  her  mother  should 
be  able  to  come  and  relieve  her.  The  girl  was  only  able  to  set  her  loom  in 
motion  and  to  remain  a  very  short  time,  after  which  she  was  compelled  tn 
leave  and  to  seek  for  medicid  assistance: — Held,  that  she  had  not  returned 
to  work  within  the  meaning  of  s.  22,  and  that  the  occupier  was  bound  to 
give  the  notice  required: — Held,  also,  that  this  section  applies  to  accidents 
of  every  kind  occurring  in  a  factory,  whatever  the  origin  of  the  accidents 
may  be.  In  order  to  exempt  the  occupier  from  the  duty  of  giving  notice, 
the  injured  person  must  return  to  the  fiictory  before  nine  o'clock  on  the 
morning  following  the  accident,  not  only  with  the  intention,  but  also  with 
the  ability  to  work.— Zait«nan  v.  Stevenson,  17  L.  T.  Kep.  N.  Su  539;  37 
L.  J.  Mag.  Ca.  (Q.  B.)  57. 

Railway — Compulsory  powers. — ^A  railway  company,  having  compulsory 
powers  to  take  land,  served  notice  on  an  owner,  of  intention  to  take  his 
property,  and  took  no  further  steps,  but  replied  to  the  inquiries  of  the 
landowner  that  they  should  require  the  land,  and  intended  to  act  on  their 
notice.  The  time  limited  by  the  Act  for  the  completion  of  the  line  having 
expired,  they  procured  a  fireah  Act,  extending  their  power  to  take  land,  and 
then  djumed  to  proceed  under  their  original  notice: — Held,  by  L.  Romillj, 
M.  B.,  that  they  could  not  do  so,  inasmuch  as  the  notice  must  have  been 
exercised,  if  at  all,  within  a  reasonable  time,  after  the  expiration  of  which 
it  no  longer  continued  operative;  and  that  this  reasonable  time  was 
conveniently  limited  by  the  expiration  of  the  period  fixed  by  the  original 
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Act  for  the  completion  of  the  railway. — Richmond  v.  N.  London  By.  Co,^ 
37  L.J.  Ch.  273. 

Companies  Act  1862 — Misapplication  of  moneys  by  directors, — The 
summary  jarisdiction  to  make  directors  or  other  officers  repay  moneys  mis- 
applied or  retained,  given  by  s.  165,  is  only  applicable  in  cases  of  a  simple 
character.  Where  the  matter  is  complicated,  the  repayment  must  be 
enforced  by  bill  A  summary  order  was  made  under  this  section,  that 
directors  who  had  received  from  the  promoter  of  the  company  sums  of 
moDey  in  consideration  of  becoming  directors,  which  sums  he  had  paid  out 
of  the  moneys  of  the  company,  should  repay  the  moneys  so  received.  A 
similar  order  was  made  that  the  directors  should  repay  moneys  which  they 
had  paid  themselves  as  their  fees,  after  a  petition  had  been  presented  to 
wind  up  the  company,  and  notice  had  been  served  on  them  not  to  part  or 
deal  with  the  moneys  of  the  company. — In  re  Brighton  Breteery  Co.  (Hunt's 
Case,)  37  L.J.  Ch.  278. 

Company — Sale  of  business  of  one  company  to  another — Fraud  and  ultra 
vires, — ^A  financial  co.  arranged  with  a  banking  co.  for  a  combination  of  the 
twoy  by  which  it  was  agreed  that  the  first  should  be  wound  up  voluntarily; 
that  the  bank  should  advance  money,  to  discharge  its  liabilities,  and  receive 
the  proceeds  of  all  its  assets  as  realized;  that  after  complete  liquidation  and 
payment  to  the  bank  by  means  of  the  assets,  assisted  if  necessary  by  calls 
upon  the  members  of  the  dissolving  company,  of  a  certain  sum  over  and 
above  all  advances,  the  shareholders  of  the  dissolving  company  were  to  be 
at  liberty  to  exchange  every  three  shares  in  it  for  one  in  the  bank: — Held 
by  Wood,  y.C,  that  this  was  not  a  sale  of  assets  in  consideration  of  shares 
within  s.  161  of  Companies*  Act  1862.  When  an  act  of  a  company 
brought  about  by  fraud  is  also  ultra  vires,  one  shareholder  may  maintain  a 
suit  on  behalf  of  himself  and  others  to  set  aside  the  act,  against  the  parties 
to  the  act  and  the  individuals  guilty  of  the  fraud,  notwithstanding  Foss  v. 
ffarbottUf  2  Hare  461.  An  executory  instrument  received  the  sanction  of 
the  first  meeting  of  shareholders  held  for  the  purpose  of  passing  a  special 
resolution.  At  the  second  a  deed  professing  to  be  made  in  pursuance  of 
that  instrument,  but  containing  further  and  more  elaborate  provisions  as  to 
the  details  of  the  act  agreed  to  be  performed,  was  approved.  Semble — the 
agreement  contained  in  the  first  instrument  was  sanctioned  by  a  special 
resolution,  and  any  material  variation  introduced  in  the  deed  would  be 
disregarded. — Clinch  v.  Financial  Corporation  (Lim.)  37  L.J.  Ch.  281. 

Principal  and  Susbty — Mercantile  Law  Amendment  Act  1856,  s.  5. — 
S.  5  relates  to  persons  under  obligation  at  the  time  of  the  passing  of  the 
act     (Per  L.  Romilly.  M.R)— Z><  Wolfy.  LindseU,  37  LJ.  Ch.  293. 

Copyright  in  Newspaper — Hegiaration — Mortgagee. — The  6  &  7  Will. 
4,  a  7 6,  reducing  duties  on  newspapers,  etc.,  does  not  render  it  obligatory  on, or 
necessary  for,  a  mortgagee  of  a  newspaper  to  register  himself  as  a  proprietor 
under  it  But  registration  under  5  &  6  Vict,  c  45,  amending  the  Law  of 
Copyright,  is  for  a  purpose  different  from  that  required  by  the  former  Act; 
and  has  much  more  reference  to  questions  of  disputed  title  or  priority. 
Pit  was  a  bonajlde  purchaser  for  value  of  the  copyright  of  a  newspaper 
from  a  legal  mortgagee,  under  a  valid  power  of  sale,  and  without  notice  of 
any  other  incumbrance.  Pit's  title  was  registered  under  5  &  6  Vict,  c.  45; 
but  not  under  6^7  Will  iv.,  c.  76.  Defts.  claimed  as  subsequent 
mortgagees  of  the  same  newspaper;  and  their  title  was  registered  under  6 
k  7  WUL  iv.,  c.  76,  bat  not  under  5  k6  Vict,  a  45.    At  the  time  of  their 
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registration  they  had  notice  of  the  mortgage  nnder  which  pits,  purchased. 
Plt.'8  title  held  to  be  good  against  that  of  defts.  Semple — on  a  qaesticm  of 
priority  and  against  a  legal  title^  registration  is  not  of  importance. — Kelly 
V.  HrUton,  37  L.  J.  Ch.  297. 

Pi^TENT. — ^The  Judical  Committee  will  not  recommend  an  extension  of  the 
term  of  letters  patent,  unless  it  is  proved  that  the  original  invention  is  of 
considerable  merit,  that  it  is  of  public  utility,  and  that  there  has  been 
inadequate  remuneration.  The  Judical  Committee  will  not^  on  an  applica- 
tion to  prolong  the  term  of  letters  patent,  adjudicate  on  the  validity  of  a 
patent;  but  they  will  not  recommend  an  extension  of  the  term  unless  it 
appears  from  the  specification  that  the  invention  was  of  great  merit  and 
public  utility,  and  that  no  great  detriment  will  arise  to  the  public  by 
reason  of  an  extension  of  the  monopoly. — In  re  M*DougalCB  Paient^  37 
L.J.  P.C.  17. 

Patent. — On  a  petition  fur  extension  of  the  term  of  letters  patent 
for  an  invention,  defined  by  the  specification  as  "  Metallic  Soap,**  to  be 
applied  as  a  coating  to  ships*  bottoms,  it  appeared  that  the  subject-matter 
of  the  invention  was  composed  of  well-known  articles  in  common  use. 
Their  Lordships  refused  to  recommend  any  extension,  on  the  grounds,  that 
the  subject-matter  of  the  invention  was  not  sufficiently  defined,  and  that  it 
consisted  of  a  combination  of  substances  in  common  use. — In  re  M*Innus 
Patent,  37  L.J.  P.C.  23. 

Lands  Clauses  Consolidation  Act  1845. — The  entry  by  a  railway  ca  * 
on  land  for  the  purpose  of  diverting  over  it  a  public  way  which  ran  over 
lands  already  in  its  occupation,  is  an  entry  with  a  view  to  the  permanent 
user  of  the  land  within  the  meaning  of  s.  84;  and  no  such  entry  is  lawfd], 
except  on  payment  of  the  proper  purchase-money.  An  agreement  between 
a  railway  co.  and  a  land-owner  provided  that  in  case  the  co.  should  require 
additional  land  for  their  railway  and  works,  they  should  pay  for  it  at  the 
rate  of  £200  per  acre,  without  further  payment  for  severance  or  other 
damages: — Held,  that  the  co.  were  thereby  authorised  to  take  land  for  the 
purpose  of  diverting  a  footway,  within  the  time  for  completing  their  works 
which  had  not  expired,  although  the  time  for  compulsory  taking  of  land 
had  expired. — Rangeley  v.  Midland  Ry.  Co.,  37  L.J.  Ch.  313, 

Patent. — Beer  was  sent  from  Scotland  to  England  for  exportation  only, 
in  bottles  secured  with  capsules  manufactured  abroad,  but  the  manufacture 
and  use  of  which  in  England  were  prohibited  by  patent: — Held,  per 
Chelmsford,  C,  aff  dec  of  Wood,  V.C.,  that  the  transitory  resting  in  Eng- 
land of  the  bottles  so  secured,  constituted  a  user  in  infringement  of  the 
patent— ^a<^  v.  Neihon,  37  L  J.  Ch.  320. 

Company — JFinding  Up, — The  Court  will  not  in  a  winding-up  ex  mtro 
motu  rectify  the  register.  The  application  for  that  must  be  made  by  one 
whose  claims  can  properly  be  adjudicated  upon,  and  the  Court  will  have 
regard  to  all  the  circumstances  and  the  position  of  applicant.  Where  an 
official  liquidator  was  applicant,  and  the  name  of  the  proposed  contributory 
had  not  been  placed  upon  the  register  through  the  neglect  and  delay  of  the 
company,  the  application  was  refused  without  dealing  with  the  merits  as 
between  the  registered  owner  of  the  shares  and  the  proposed  transferee, 
on  the  ground  that  the  official  assignee  in  such  a  case  represents  the  com- 
pany only,  and  the  merits  of  the  case  did  not  entitle  the  company  to  move 
in  the  matter.— /n  re  Joint-Stock  Discount  Co.  (SiehelTa  oa»e)  37  L.J.  Ch. 
373. 
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Ikteunational  Law — Transfer  of  Ships  in  a  Foreign  State, — A  Britialr 
vessel  was  transferred  by  the  registered  owner  in  England  to  pits,  by 
mortgage  duly  registered  The  vessel  sailed  to  Louisiana.  By  the  law  of 
that  State  transfers  of  chattels  without  delivery  of  possession  are  not 
recognised.  Defta,  British  merchants,  with  a  branch  at  New  Orleans,  and 
aware  of  the  mortgage,  commenced  actions  of  debt  against  the  owner,  and 
obtained  a  writ  of  attachment,  under  which  the  vessel  was  seized.  The 
mortgagees  intervened,  and  gave  bonds  to  defts.,  who  released  the  vesseL 
To  a  biU  praying  that  defts.  might  be  restrained  from  taking  proceedings 
on  the  bonds,  Chelmsford,  C,  (affl  Wood,  Y.C.)  allowed  a  demurrer.  If  a 
man  pays  money,  or  gives  securities,  to  redeem  his  goods  from  the  custody 
of  the  law,  that  is  not  a  case  of  duress,  nor  can  he  recover  back  his  money, 
or  defend  himself  from  proceedings  taken  to  enforce  the  securities,  which 
he  has  paid  or  given  under  legal  compulsioa — Liverpool  Marine  GredU  Co. 
V.  Hunter,  18  L.  T.  N.  S.  749.  37  L.J.  Ch.  386. 

Collision — Sailing  Ship — Steamer, — In  a  collision  between  a  sailing 
ship  and  a  steamer,  although  the  sailing  ship  may  have  been  guilty  of  mis* 
conduct,  or  not  to  have  observed  the  sailing  regulations,  yet  the  steamer 
will  be  held  culpable  if  it  was  in  her  power  to  have  avoided  the  collision. 
It  is  the  duty  of  a  steamer,  where  there  is  risk  of  collision,  whatever  may 
be  the  conduct  of  the  sailing  vessel,  to  do  everything  in  her  power  that 
can  be  done  consistently  with  her  own  safety  in  order  to  avoid  a  collision. 
Where  a  steamer  is  charged  for  omitting  to  do  something  which  she  ought 
to  have  done,  there  must  be  clear  proof,  1.  That  the  thing  omitted  to  be 
done  was  clearly  within  the  power  of  the  steamer;  2.  That,  if  done,  it 
would  probably  have  prevented  the  collision;  and,  3.  That  it  was  an  act 
which  would  have  occurred  to  any  officer  of  competent  skill  and  experience 
in  command  of  the  steamer. — Inman  v.  Beck;  The  City  of  Antwerp  <fe  The 
Friedrich,  37  LJ.  Adm.  25  (P.C) 

Chabteii-Pakty. — Charterers  were  to  load  "a  fuU  and  complete  cargo  of 
sugar  in  cases  or  other  lawful  merchandise,  with  sufficient  bags  for  stowage," 
and  the  freight  was  to  be  at  a  certain  rate  if  the  cargo  "  should  be  sugar  in 
cases,  with  sufficient  bags  for  broken  stowage,"  "  and  for  other  produce  a 
rate  proportionate  to  sugar  in  cases,  with  sufficient  bags  for  broken 
stowage*': — Heldf  that  the  obligation  on  the  charterers  to  load  bags  of 
sugar  for  broken  stowage  did  not  attach  to  any  other  cargo  than  sugar  in 
cases. --Z>Mcitff^  v.  SaiterfUld,  37  LJ.  C.P.  144. 

Stamp — Foreign  bill  ofexcliange, — 17  &  18  Vict,  c.  83,  requires  a  stamp 
with  a  proper  stamp  duty  to  be  affixed  on  bills  of  exchange  drawn  abroad  and 
negotiated  in  England;  and  s.  5  enacts  that  the  holder  of  such  bill  shall  not  be 
entitled  to  recover  thereon,  *'  unless  at  the  time  when  he  shall  so  take  or 
receive  such  bili  there  shall  be  such  stamp  as  aforesaid  affixed  thereon**: — 
Ileldf  in  an  action  on  such  a  bill  by  the  holder,  that,  if  the  bill  has  the 
right  stamp  on  it  when  produced  at  trial,  the  onous  is  on  deft,  to  shew  that 
the  stamp  was  not  affixed  at  the  time  the  holder  received  it. — Bradlaugh 
V.  De  Bin,  37  L.J  C.P.  146. 

Railway  Negligencje. — A  ry.  co.  may  be  liable  for  injury  to  a  pas- 
senger caused  by  the  negligence  of  workmen  or  other  employers,  whom  the 
CO.  have  permitted  to  construct  works  on  their  walls  or  over  their  line.  In  the 
case  of  an  extraordinary  danger  of  which  a  ry.  co.  have  knowledge,  and  the 
passengers  have  not,  the  former  are  bound  to  take  extraordinary  precautions, 
if  such  precautions  can  be  pointed  out  as  would,  if  they  had  been  taken, 
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probably  have  prevented  an  accident.  B7  an  agreement  in  porsoance  of 
local  Acts  of  Parliament,  the  G.  W.  and  Metr.  By.  Co.  constructed  a  rail- 
way and  station  under  the  level  of  Smithfield,  and  the  Metr.  By.  Ca  were 
running  trains  on  the  line.  The  Thames  Ironworks  Co.  were  employed 
under  a  contract  with  the  corporation  of  London,  the  other  party  to  the  said 
agreement,  in  placing  iron  girders  over  this  railway  for  the  purpose  of 
erecting  a  meat  market  above  the  level,  which  was  one  of  the  objects  of  the 
Acts  of  Parliament  and  the  agreement  In  moviog  one  of  the  girders  into 
its  place,  it  toppled  over  on  to  the  line  just  as  a  train  was  passing  below. 
The  Metr.  By.  Co.  knew  that  these  works  were  going  on  above  their  line, 
but  had  no  information  concerning  the  details,  and  employed  no  one  to  give 
notice  to  the  workmen  of  the  approach  of  trains: — Hdd,  in  an  action,  by  a 
passenger  against  the  By.  Co.  for  compensation  for  injuries  received  fix>m 
the  fall  of  the  girder,  that,  as  the  evidence  showed  that  a  reasonable  pre- 
caution might  have  been,  and  was  not  taken  for  the  protection  of  their 
passengers,  defbs  were  liable: — Daniel  v.  MetropolUan  Ry,  Co.,  18  L.  T.  N. 
S.  57;37L.J.  C.P.  146. 

Insukance — Explosion  of  Gcls. — A  policy  of  fire  insurance  on  manu- 
£u;turing  premises,  contained  this  clause: — "  Neither  will  the  company  be 
responsible  for  loss  or  damage  by  explosion  except  for  such  loss  or  damage 
as  shall  arise  from  explosion  by  gas^"     la  the  course  of  the  manufacture 
certain  inflammable  explosive  vapour  was  evolved;  an   escape   of  this 
took  place,  and  coming  in  contact  with  the  lamps,  the  vapour  ignited 
and  burned  for  a  few  minutes,  setting  fire  to  some  trifling  articles; 
it  then  exploded,  doing  much  damage  thereby,  and  afterwards  the  fire 
became    general,  and    burnt    for    a    considerable    time,    doing    further 
damage: — Held,    that    by    ''gas,**    gas  used    for  illuminating  purposes 
alone  was  meant,  and  therefore,  what  had  occurred  was  not  within  the 
exception  of  ''  explosions  by  gas ;  '*  that  the  whole  damage  could  not  be 
considered  as  being  a  loss  within  the  policy  by  reason  of  the  explosion 
having  been  preceded  by  fire,  and  that  with  respect  to  the  damage  by  fire 
subsequent  to  the  explosion,  pit.  could  not  recover  for  any  damage  caused 
by  fire  resulting  from,  and  which  would  not  have  arisen,  but  for  the  ex- 
plosion.— 5teniey  v.  Westemlnmr,  Co,,  17  L.  T.  N.  S.  513;  37  L.  J.  Ex.  73. 

Banker  and  Customer. — Pit.  kept  an  account  current  at  deft's  bank. 
This  account  was  overdrawn,  and  several  of  plt.*s  cheques  had  been 
presented  and  left  with  the  bank  without  assets  to  meet  them.  Pit  had 
an  interview  with  defts.'  manager,  and  urgently  requested  him  not  to  dis- 
honour the  cheques,  promising  to  pay  in  a  certain  sum  of  money  during  the 
day.  That  sum  not  being  paid  in,  defts.'  manager  communicated  with  a 
money  lender  of  the  neighbourhood,  told  him  how  matters  stood,  and  asked 
him  whether  he  could  assist  pit.  Pit,  on  learning  this,  refused  to  accept 
any  assistance  from  him,  and  ultimately  brought  an  action  against  defbs. 
for  breach  of  contract  in  disclosing  the  state  of  his  accounts  without  justi- 
fiable occasion.  The  judge  at  the  trial  left  it  to  the  jury  to  say  whether 
there  was  such  an  occasion  as  to  justify  the  disclosure,  and  the  jury  found 
for  defts.  on  the  ground  that  there  was.  It  was  held  that,  assuming  there 
was  an  implied  contract  on  the  part  of  the  banker  not  to  disclose  the  state 
of  accounts  without  justifiable  occasion,  it  was  rightly  left  to  the  jury  to 
say  whether  the  occasion  was  such  as  to  justify  the  disclosure,  but  gucerCf 
whether  there  is  any  such  implied  contract  between  banker  and  customer, 
^he  court  expressly  guarding  themselves  against  being  supposed  to  decide 
that  there  is.— iTarrfy  v.  Veouey,  17  L.  T.  N.  S.  607;  37  L.J.  Ex.  76. 
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PoBOERY. — It  is  an  offence  under  24  k  25  Vict.,  c.  98,  s.  6,  without  law- 
ful excuse,  to  engrave  upon  a  plate  in  England  a  note  of  a  bank  in  Scotland 
or  in  the  colonies. — Eeg.  v.  Brackenridge,  18L.  T.  Rep.  N.  S.  369;  37  L.J. 
Mag.  Ca.  86.  [The  reporters  for  the  Law  Journal  add  a  note,  pointing 
oat  that  the  Court  cast  aside  the  55th  sec.  (excluding  Scotland  from  the 
operation  of  the  Act)  somewhat  summarily;  and  that  the  want  of  counsel 
for  the  prisoner  had  probably  caused  the  Court  to  overlook  the  fact  that 
the  same  point  had  been  decided  the  other  way  in  B.  v.  M^Kayy  B.  k  R. 
71,  under  words  exactly  similar  in  2  Qeo.  II.,  c.  25;  and  that  a  remedy  had 
only  been  provided  by  subsequent  legislation  now  repealed.  See  41  Qea 
IIL,  c.  57;  45  Geo.  Ill,  c.  89,8.  8;  11  Geo.  IV.,  and  1  Will.  IV.,  c.  66,  ss. 
18  and  29.] 

Obscenie  Book. — A  society  called  "  The  Protestant  Electoral  Union," — 
whose  objects  were  stated  to  be  (amongst  others)  "  to  protest  against  those 
teachings  and  practices  of  the  Romanist  and  Puseyite  systems  which  are 
un-English,  immoral  and  blasphemous;*'  to  "  maintain  the  Protestantism 
of  the  Bible  and  the  liberty  of  England,"  and   "  to  promote  the  return  to 
parliament  of  men  who  will  assist  them  in  these  objects;   and  particularly 
^will  expose  and  defeat  the  deep-laid  machinations  of  the  Jesuits,  and  resist 
grants  of  public  money  for  Romish  purposes" — exposed  for  sale  at  their 
office  a  pamphlet  entitled   "The   Confessional  Unmasked,   shewing  the 
depravity  of  the  Romish  priesthood,  the  iniquity  of  the  Confessional,  and 
the  questions  put  to  females  in  confession."     This  pamphlet  consisted  of 
extracts  from  the  works  of  theologians  on  the  doctrines  and  discipline  of  the 
Church  of  Rome,  and  particularly  on  the  practice  of  auricular  confession. 
On  one  side  of  the  page  were  printed  passages  in  Latin,  correctly  extracted 
from  the  works  of  these  writers,  and  opposite  each  extract  was  placed  a  free 
translation  of  it  into  English.     The  pamphlet  also  contained  a  preface  and 
notes,  and  comments  condemnatory  of  the  tenets  and  principles  of  the 
authors  of  the  works  from  which  the  extracts  were  made.     About  one-half 
of  the  pamphlet  related  to  casuistical  and  controversial  questions  which 
were  not  obscene,  but  the  remainder  of  the  pamphlet  was  obscene,  relating 
to  impure  and  filthy  acts,  words,  and  ideas.     A  member  of  the  society  kept 
and  sold  these  pamphlets  with  the  purpose  of  promoting  the  objects  of  the 
society,  and  exposing  what  he  deemed  to  be  errors  of  the  Church  of  Rome. 
Two  Magistrates,  purporting  to  act  under  the  20  &  21  Vict.,  c.  83,  ["Lord 
Campbell's  Act,"  which  does  not  apply  to  Scotland,  the  offence  of  selling 
such  books  being  here  an  offence  at  common  law.     See  Henry  Robinson,  1 
Brown  590,  643]    ordered  a  number  of  these  pamphlets  while  in  his 
possession  to  be  seized  and  destroyed: — Edd,  that,  notwithstanding  the 
object  of  deft,  was  not  to  injure  public  morals,  but  to  attack  the  religion 
and  practice  of  the  Roman  Catholic  Church,  this  did  not  justify  his  act  nor 
prevent  it  from   being  a  misdemeanor  proper  to  be  prosecuted,  as  the 
inevitable  effect  of  the  publication  must  be  to  injure  public  morality;  and 
although  he  might  have  had  another  object  in  view,  he  must  be  taken  to 
have  intended  what  was  the  natural  consequence  of  his  act,  and  had  there* 
fore  been  guilty  of  an  offence  within  the  meaning  of  the  statute. — R.  t. 
HiMin,  37  L.J.  Mag.  Ca.  89. 

Company — Debenture — Setroff, — An  agreement  was  entered  into  by 
certain  persons  with  the  promoters  of  an  intended  company  for  the  sale  of 
a  business  in  consideration  of  {inter  alia)  debentures  '*  payable  to  bearer," 
repayable  with  interest  in  three  years  from  their  date.    Afterwards  the  com* 
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pany  was  formed  and  the  agreement  was  adopted  by  tlie  articles  of  association: 
the  debentures  were  delivered  to  the  vendors,  who  afterwards  deposited 
them  with  a  banking  company  for  valuable  consideration.  The  company  was 
afterwards  ordered  to  be  wound  up: — Held^  that  the  banking  company 
could  prove  upon  these  debentures  in  their  own  name,  and  that  the  com- 
pany could  not  set  up  a  claim  of  set-off  which  they  had  against  the  vendors. 
Quasre — as  to  the  validity  of  the  debentures  at  law. — In  re  Blakdy 
Ordnance  Co,,  ex  parte  New  Zealand  Banking  Co.,  37  L.J.  Ch.  418. 

Will — Construction —  Vetting, — A  testator  bequeathed  his  personalty  upon 
trust  to  invest  the  same  and  pay  the  income  to  his  wife,  until  his  daughter 
should  attain  twenty-one,  and  then  to  call  in  all  invested  moneys,  and 
divide  the  same  between  the  daughter  and  his  son;  and  in  case  of  the  death 
of  either  without  issue  befiire  their  respective  estates  or  interests  allDnId  be 
"  received,"  then  upon  truU  to  pay  the  est^  or  interest  of  -him  ^her  so 
dying  to  the  survivor.  But  in  case  of  the  death  of  either  ^reyious  to  the 
time  aforesaid  leaving  issue,  then  to  such  issue  with  other  i^feinders  over. 
By  codicil,  the  testator  directed  the  investments  and  payment  to  his  wife  to 
be  continued  during  her  life,  though  she  might  live  beyond  the  daughters 
attainment  of  the  age  of  twenty-one;  and,  reciting  that  his  son  was  dead,  he 
gave  the  share  which  he  would  have  taken,  to  the  daughter,  to  be  paid  and 
applied  along  with  her  own.  The  daughter  survived  the  testator,  and  attained 
twenty-one,  but  died  in  the  lifetime  of  the  wife,  leaving  a  child: — Held, 
that  the  daughter  took  an  absolute  vested  interest  in  the  fund  on  attaining 
twenty-one,  which  her  death  in  the  lifetime  of  the  wife  did  not  divest  in 
£%vour  of  the  child  and  the  other  persons  entitled  over.  Where  there  is  a 
gift  for  life,  followed  by  a  gift  in  remainder  which  is  to  vest  on  the  attain- 
ment of  a  particular  age,  or  any  other  event  personal  to  the  legatee  in 
remainder,  with  a  gift  over  in  the  event  of  the  latter  dying  before  the 
legacy  is  "  payable,**  or  "  receivable,'*  or  "  vested  in  possession,"  or  the 
like,  in  any  form  of  expression  that  signiBes  "  paid,'*  or  "  received,"  all 
such  expressions  are  to  be  read  as  equivalent  to  '*  vested,'*  and  refer  to  the 
period  at  which  the  property  is  to  vest. —  West  v.  Miller,  27  L.J.  Ch.  423. 

Husband  and  Wipe — Wifes  equity  to  sdtlement. — ^There  is  no  rule 
determining  the  proportion  of  a  fund  belonging  to  a  wife  which  will  be 
settled  upon  the  wife  and  her  children,  the  question  being  one  for  the  dis- 
cretion of  the  Court;  but  in  the  absence  of  special  circumstances,  such  as 
desertion  by  the  husband,  the  whole  fund  will  not  be  settled.  The  limita- 
tions contained  in  the  settlement  should  not  further  exclude  the  marital 
right  than  is  necessary  to  provide  for  the  claims  of  the  wife  and  children. 
In  this  case  £300  out  of  £450  settled  on  wife  and  children. — In  re 
SuggiU's  Trust,  37  L.J.  Ch.  426. 

Mabtne  Inscjbance. — Several  shippers  shipped  bales  of  cotton  in  general 
ship.  Part  of  the  bales  were  lost  on  the  voyage,  part  arrived  with  the 
marks  obliterated,  so  that  their  respective  owners  could  not  be  ascertained, 
and  part  arrived  so  as  to  be  distinguishable  and  deliverable  to  the  owners: 
— Held,  as  respects  each  shipper  whose  full  number  of  bales  could  not  be 
distinguished  and  delivered,  that  he  must  be  taken  to  have  sustained  a 
total  loss  of  part  of  his  cotton,  and  a  partial  loss  of  the  remainder,  accord- 
ing to  a  calculation  of  the  proportion  that  would  be  applicable  to  his  cottoDi 
with  reference  to  the  whole  number  of  bales  lost,  and  the  whole  number  of 
bales  which  arrived  undistinguishable. — Spence  v.  Union  Marine  Imur,  Co-, 
37L.J.  CP.  169. 
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THE  LATE  LORD  CURRIEHILL. 

The  Supreme  Court  and  the  Country  at  large  have  in  Lord 
Cu£Bi£HiLL  lost  a  lawyer  and  judge,  of  whose  character  and 
career  a  slight  sketch  may,  we  think,  be  both  interesting  and 
useful  to  the  profession.  It  will  furnish  a  remarkable  example 
of  one  who,  without  aristocratic  position,  political  prominence, 
or  original  professional  connections,  raised  himself  to  the  highest 
place  at  the  Bar,  and  was  tdtimately  elevated  to  the  Bench. 
Neither  was  his  success  due  to  any  brilliant  talents  or  varied 
accomplishments,  but  it  may  be  ascribed  to  the  possession  of 
mental  qualities  of  no  very  rare  occurrence,  united  to  merits 
which  are  within  the  reach  of  every  one  who  seeks  earnestly  to 
attain  them,  and  who  has  strength  of  character  to  persevere  in 
the  pursuit  He  owed  his  rise  to  a  vigorous  understanding, 
and  a  sound  judgment,  aided  by  patient  industry,  untiring 
perseverance,  devotion  to  his  profession,  and  high  moral  prin- 
ciple, exhibited  in  the  scrupulous  discharge  of  all  professional 
duties.  The  peculiarity  of  his  character  consisted  in  the  high 
degree  in  which  all  these  recommendations  were  combined 
together,  and  persistently  followed  out. 

John  Marshall  (afterwards  Lord  Curriehill)  was  the  eldest 
son  of  Mr  John  Marshall,  a  respectable  and  intelligent  merchant 
in  the  town  of  Garlieston,  in  Wigtonshire.  He  was  born  on  the 
7th  of  January,  1794,  and  was  thus  in  his  seventy-fifth  year 
when  he  died,  on  27th  October  last.  He  for  some  time  attended 
the  Parish  School  of  Sorbie,  which  was  not  then  on  a  very  good 
footing,  and  he  afterwards  went  to  the  Grammar  School  of 
Wigtown,  but  was  soon  compelled  by  infirm  health  to  return 
home.  There,  however,  he  was  fortunate  enough  to  receive 
private  tuition  from  Mr  James  Pollock,  at  whose  school  in 
Garlieston  he  had  received  his  earliest  education.  Mr  PoUock 
was  a  teacher  of  considerable  attainments,  and  an  excellent 
mathematician,  and  he  succeeded  in  communicating  to  his  pupil 
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a  strong  love  of  that  branch  of  science  with  which  he  contimied  to 
keep  up  his  acquaintance  in  after  life.  A  considerable  and  still  more 
important  part  of  his  education  was  derived  from  domestic  instruc- 
tion. Mr  Marshall;  senior,  made  a  companion  of  his  son,  and  read 
with  him  a  great  deal,  particularly  in  the  department  of  history,  for 
the  more  solid  parts  of  which  his  son  showed  an  early  taste;  and 
the  son  used  to  say  that  the  direction  of  his  mind  towards  the  legal 
profession  was  derived  from  his  father  telling  him.  while  they  were 
engaged  together  in  the  perusal  of  Bobertson's  works,  that  the  Feudal 
System,  of  which  that  writer  gives  so  admirable  a  picture,  was  the 
origin  and  ruling  principle  of  the  more  important  parts  of  the  Law 
of  Scotland.  At  the  age  of  fifteen,  Marshall  had  already  assumed 
the  gravity  of  more  mature  years,  and  resolved  to  come  to  Edinburgh 
to  study  law,  and  seek  his  fortune  in  that  sphere  of  exertion. 

Soon  after  coming  to  Edinburgh,  he  became  a  clerk  in  the  office  of 
Mr  Thomas  Manners,  W.S.,  afterwards  a  depute-clerk  of  Session. 
Here  he  passed  two  or  three  years,  and  acquired  such  acquaintance 
with  business,  that  at  the  end  of  the  time  he  was  able  to  undertake 
the  duties  of  managing-clerk  to  the  late  Mr  James  Nairne,  W.S.,  with 
whom  he  remained  for  five  years,  until  1818,  when  he  carae  to  the 
Bar.  During  the  period  of  his  employment  as  a  clerk,  he  attended 
the  usual  classes  in  the  University  of  Edinburgh,  and  more  particularly 
devoted  himself  to  those  connected  with  the  law.  He  attended  the 
Scots  Law  Class  for  at  least  four  Sessions,  and  the  Civil  Law  Class  for 
two ;  and  he  also  attended  Mr  Robert  Bell's  lectures  on  Conveyancing. 
In  all  of  these  classes  he  took  careful  and  copious  notes,  which  he 
preserved ;  and  his  notes  of  Hume*s  Lectures  were  to  the  last  con- 
stantly referred  to  by  him  in  questions  of  difficulty. 

In  1814  Mr  Marshall  had  entered  the  Juridical  Society,  where  he 
became  acquainted  with  Mr  Duncan  M'Neill,  now  Lord  Colonsay, 
then  studying  for  the  Bar,  at  which  he  passed  in  1816.  They  lived 
near  each  other,  and  formed  a  friendship  at  that  time  which  was  never 
interrupted.  It  is  not  likely  that  these  young  men,  while  talkiog 
over  their  prospects  as  they  returned  home  together  after  a  night's 
discussion  in  the  Society,  anticipated  that,  half-a-century  afterwards, 
they  would  sit  side  by  side  on  the  bench  of  the  Supreme  Court,  the 
one  occupying  the  President's  chair,  and  the  other  seated  at  his  right 
hand. 

It  was,  perhaps,  a  natural  result  of  Lord  Curriehill's  turn  of  mind 
that  he  should  not  have  many  intimate  friends;  but  the  friendships 
which  he  did  form  were  cordial  and  enduring.  Among  others  to 
whom  he  became  warmly  attached  was  Mr  John  Gibson,  jun.,  W.S., 
who  was  an  apprentice  in  Mr  Nairne's  office  while  Mr  Marshall  was 
there  as  a  clerk.  They  became  very  intimate,  and  passed  their  leisure 
hours  together,  not,  perhaps,  like  Cowley  and  his  friend,  **  in  search 
of  deep  philosophy,  wit,  eloquence,  and  poetry."  but  in  very  profitably 
laying  the  foundation  of  their  future  professional  success,  by  helping 
each  other  to  become  thoroughly  acquainted  with  the  law  which  they 
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were  afterwards  to  practise  with  such  distinction  in  different  depart- 
ments.   The  friendship  thus  formed  remained  unimpaired  in  after-life. 

Another  intimate  and  life-long  friendship  which  Mr  Marshall 
formed  was  with  the  late  Mr  John  Eamsay  MaccuUoch.  They  were 
both  Galloway  men,  but  did  not  know  each  other,  we  believe,  until 
they  met  in  Edinburgh.  Mr  Marshall,  in  common  with  all  who  knew 
Mr  MaccuUoch,  entertained  a  high  opinion  of  his  talents  and  mental 
energy,  and  considered  that  he  himself  had  derived  great  benefit  from 
his  friendship.  The  two  men  drew  kindly  together  from  other  causes 
than  their  common  connection  with  Wigtonshire.  Though  their 
minds  and  opinions  were  in  some  respects  different,  they  had  also 
strong  points  of  resemblance.  They  were  both  sagacious  and  per- 
severing in  their  pursuits,  and  moderate  in  their  opinions.  Though  Mr 
Marshall  was  conservative  in  his  general  principles,  he  was  an  earnest 
improver  and  reformer  wherever  he  saw  room  for  improvement  or 
need  of  reformation;  and  Mr  MaccuUoch,  though  a  steady  Whig  and 
ardent  reformer,  had  strong  conservative  feelings,  and  a  profound 
respect  for  the  great  principles  on  which  social  order  and  constitu- 
tional stability  are  dependent 

Mr  Marshall's  experience  in  business,  and  the  reputation  which  he 
had  acqufred  for  accuracy  atid  ability,  facilitated  his  progress  at  the 
Bar,  and  he  came  gradually  to  be  in  extensive  and  increasing  employ- 
ment. The  departments  in  which  he  was  most  esteemed  were  those 
connected  with  land  rights  and  those  which  arose  out  of  commercial 
transactions.  As  the  Judicature  Act  was  not  passed  for  several  years 
after  he  came  to  the  Bar,  he  had  what  some  have  considered  a  great 
advantage  in  learning  his  profession  at  a  time  when  writing  was  in 
greater  use  than  it  has  since  been.  There  is  no  dispute  that,  where 
carefully  and  conscientiously  performed,  the  task  of  discussing 
important  questions  of  law  in  written  pleadings  was  a  most  useful 
means  of  attaining  a  thorough  acquaintance  with  the  subjects  dis- 
cussed; and  the  erudition  and  ability  displayed  in  the  best  law  papers 
of  our  predecessors — Ross,  Clerk,  Cranstoun,  Thomson,  Moncreiff, 
FuUerton,  and  Jameson — could  not  fail  to  be  eminently  instructive 
to  the  younger  men  who  had  occasion  to  study  these  compositions, 
and  sometimes  to  assist  in  answering  them.  It  may  be  doubted 
whether  recent  changes,  if  they  have  been  beneficial  in  other  respects, 
have  not  tended  to  diminish  the  amount  both  of  legal  learning  and 
of  logical  force  and  precision  for  which  the  Bar  was  formerly  distin- 
guished. Mr  Marshall  undoubtedly  benefitted  by  the  old  system,  as 
might  have  been  expected  with  one  so  anxious  and  so  apt  to  learn  as 
he  was,  from  such  a  course  of  discipline.  He  continued  long  to  be 
much  and  laboriously  employed  in  writing  Appeal  cases,  on  which,  at 
that  time,  it  was  thought  necessary  to  bestow  the  greatest  care.  At 
a  later  period  he  formed  the  rather  unusual  resolution  of  declining  aU 
jury  practice.  He  was  probably  led  to  this  determination  partly  by 
a  distaste  for  the  kind  of  work  involved  in  it,  and  partly  by  the  feel- 
ing that  his  forte  did  not  lie  in  this  direction.    He  had  no  pretension 
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it  may  be  seen  in  the  elaborate  opinion  which  he  delivered  last  winter 
session  in  the  case  of  *'  Old  Machar."  Whether  they  agree  with  those 
views,  or  differ  from  them,  all  must  acknowledge  the  conscientioiis 
diligence  which  led  him  to  their  adoption. 

His  friends  were  of  opinion  that  some  of  these  later  labonra  had 
the  effect  of  undermining  his  health;  and  we  have  already  intimated 
our  opinion  that  he  did  not  always  make  the  most  pmdent  use  of  his 
vacations.  We  cannot  help  thinking  that  these  intervals  of  leisure  are 
allowed  by  the  public,  not  in  order  to  be  employed  in  hard  work,  but 
to  be  devoted  to  that  rest  and  recreation  which  will  enable  judges  and 
other  public  servants  to  work  the  better  when  the  season  of  work  returns 
Just  as  we  think  that  the  weekly  Sabbath  (which  Lord  Curriehill  always 
observed  as  a  day  of  rest  from  professional  work)  should  be  exempt 
from  toil,  whether  of  the  head  or  the  hand,  so  we  think  that  the  peri- 
odical intermissions  afforded  by  our  vacations  ought  to  be  as  sacred  as 
possible  from  the  intrusion  of  severe  study.  But  this  is  sometimes 
more  easily  said  than  done.  To  some  men,  and  Lord  Curriehill  per- 
haps was  one  of  them,  work  of  this  kind  is  meat  and  drink,  and  no 
recreation  can  supply  its  place  or  afford  the  stimulus  that  is  essential 
to  vitality.  Nor  ought  we  to  presume  to  say  that  anything  very 
mistaken  can  have  been  done  as  to  self-management  in  the  case 
of  one  who  Ip^boriously  and  efficiently  discharged  his  professional 
and  official  duties  for  the  long  period  of  fifty  years,  with  scarcely  any 
intermission  on  account  of  bad  health,  and  with  the  full  possession  of 
his  powers  to  the  very  last 

Lord  Curriehill  began  to  feel  unwell  in  the  beginning  of  the  Spring 
vacation  of  this  year,  but  he  could  not  then  be  prevailed  upon  to  give 
himself  more  than  a  short  holiday.  He  was  no  better  at  the  meeting 
of  the  Court,  and  it  was  soon  seen  that  an  intermission  of  official 
labour  was  desirable.  It  is  satisfactory  to  observe,  however,  that  the 
last  important  opinion  which  he  delivered,  on  15th  June  (in 
the  case  of  Forbes  v.  Clinton),  immediately  before  his  discon* 
tinning  his  attendance,  showed  ho  symptoms  of  any  diminution 
of  mental  power.  Upon  obtaining  leave  of  absence  for  the  rest 
of  the  session  he  repaired  to  England,  but  received  no  benefit 
from  the  change.  The  extreme  heat  of  the  season  was  against  him, 
but  this  influence  could  only  accelerate  what  was  otherwise  inevitable. 
On  his  return  home  it  became  gradually  manifest  that  some  cerebral 
or  other  nervous  ailment  was  at  work.  He  gave  in  his  resignation  of 
office,  but  did  not  long  survive  that  step.  He  died  in  the  calm  con- 
templation of  death,  and  without  a  struggle. 

We  do  not  think  that  this  is  the  place  for  saying  much  as  to  Lord 
Curriehiirs  domestic  life.  In  the  law,  as  in  other  professions,  we  have 
seen,  in  our  time,  many  eminent  men  who  were  unmarried  or  child- 
less, and  it  has  sometimes  been  thought  that  that  state  of  freedom,  if 
it  may  be  so  called,  is  favourable  for  intellectual  exertion.  There  are 
many  examples,  however,  of  an  opposite  tendency;  and  it  never,  we 
think,  can  bo  a  disqualification  in  any  sphere  of  life  that  a  man  has 
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given  pledges  to  his  cotiiitry  by  family  ties.  Lord  Gurriehill  was 
early  married,  and  had  a  numerous  family,  and  his  married  life  was  a 
most  happy  one.  He  enjoyed  quietly,  but  cordially  and  thankfully, 
the  blessings  that  it  brought,  and  he  bore  its  unavoidable  afflictions 
and  bereavements  with  Christian  fortitude  and  resignation.  He  was 
much  beloved  by  all  who  knew  him,  and  universally  esteemed  and 
respected.  No  part  of  his  character  was  more  conspicuous  than  his 
gentleness  and  courtesy,  his  freedom  from  strife  and  uncharitableness, 
and  his  desire  to  avoid  giving  offence  or  inflicting  pain,  while,  at  the 
same  time,  maintaining  his  own  independence,  and  despising  any  arts 
or  efforts  of  an  undue  or  affected  complaisance. 

His  character  may  be  summed  up  in  a  few  words: — He  was  an 
excellent  lawyer  and  an  eminent  judge,  a  good  man  and  a  humble 
and  sincere  Christiaa 


AN  AMERICAN  CARDROSS  CASE— THE  PRINCIPLES. 

We  have  already  given  the  narrative  of  the  case  of  Avery  v.  Watson, 
in  which  the  State  Court  of  the  commonwealth  of  Kentucky  wrested 
a  church  from  the  control  of  elders  whose  election  the  Qeneral 
Assembly  had  approved.  The  principles  stated  and  acted  upon  in 
the  case  are  of  great  importance;  and  our  Scottish  law  has  by  no 
means  attained  to  such  ripeness  and  consistency  as  to  dispense  with 
the  respectful  consideration  of  a  transatlantic  precedent. 

In  particular,  both  our  bench  and  bar  have  had  a  feeling,  more  or 
less  expressed,  that  in  order  to  prevent  injustice  being  done  by  eccle* 
siastical  bodies  to  the  persons  and  property  of  their  members,  it  is 
necessary,  or  at  least  expedient,  to  deny  them  the  exercise  of  juris- 
diction.   There  has  been  an  idea  that  the  result  of  acknowledging 
this  attribute  (claimed  and  coveted  by  them  all)  is  to  bar  the  Court 
thenceforward  from  redressing  the  wrongs  and  outrages  which  they 
may  inflict.     That  this  is  a  non  sequitur  occurs  upon  reflection  to  all 
lawyers,  while  it  is  especially  familiar  to  readers  of  international  law. 
For,  on  the  one  hand,  the  course  to  which  our  Courts  have  already 
leaned  has  not  had  the  results  which  have  been  expected  from  it.     The 
denial  of  the  jurisdiction  of  the  See  of  Rome  will  never  embolden  the 
Court  of  Session  to  unfrock  a  Roman  Catholic  priest;  even  as  in  the 
Cardross  case,  the  denial  of  the  jurisdiction  of  the  Free  Church  failed 
to  encourage  the  Bench  to  face  the  logical  result — the  re-instatement 
of  a  deposed  minister.     And,  on  the  other  hand,  the  admission  of 
such  a  jurisdiction  as  is  claimed  (and  on  the  same  grounds)  by  the 
standards  of  all  Presbyterian  churches,  does  not  in  the  least  bind  the 
Court  from  investigating  and  redressing. every  case  in  which  such 
jurisdiction  has  been  exceeded,  or  wrongfully  or  maliciously  exercised, 
and  will  not  hinder  it  from   awarding  property,   or  amercing  in 
damages,  according  as  the  justice  of  each  case  requires.     Scotland 
ought  not  to  have  to  go  to  the  backwoods  of  the  free  Western  Land 
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(great  as  American  jurisprudence  certainly  is)  for  the  illustration  of 
these  general  rules.    But  this  case  illustrates  them. 

The  jurisdiction  of  these  Churches,  Presbyteries,  and  Assemblies  is 
accepted  in  America  (where  there  is  no  established  church,  and  they 
are  all  constituted  voluntarily)  as  a  public  and  undoubted  &ct.  In 
the  case  of  Avery  v.  Watson,  the  three  Judges  who  rejected  the 
validity  of  the  ecclesiastical  decision,  and  the  one  Judge  who  accepted 
it,  were  alike  agreed  upon  this.  And  not  only  is  the  ecclesiastical  juris- 
diction always  admitted,  but,  in  the  ordinary  case,  its  decisions  are 
respected,  and  held  as  conclusive.  "We  recognise,''  says  the 
majority,*  "  the  principle  as  firmly  and  correctly  established,  that  civil 
Courts  cannot  and  ought  not  to  re-judge  the  judgments  of  spiritual 
tribunals  as  to  matters  within  their  jurisdiction,  whether  justly  or 
unjustly  decided."  And  they  quote  to  show  that  this  is  the  law  of 
the  other  supreme  States  of  the  Union  as  well  as  their  own.  "  It  was 
said  by  the  Supreme  Court  of  New  York,  in  the  case  of  Robertson  v. 
Bullions,  9  Barber  134,  that  'all  the  authorities  agree  that  the  civil 
Courts  cannot,  upon  the  merits,  overhaul  the  decisions  of  ecclesiastical 
judicatories  in  matters  properly  within  their  province.'  To  the  same 
effect  is  the  decision  of  the  Supreme  Court  of  Pennsylvania  in  the  case 
of  the  Oerman  Reformed  Church  v.  Leibert,  3  Barr  291;  and  also 
the  opinion  of  this  Court  in  Shannon  et  al  v.  Frost  et  cd.,  3  B. 
Monroe  238,  in  which  it  is  held  that  '  this  Court,  having  no  ecclesi- 
astical power,  cannot  revise  or  question  ordinary  acts  of  church 
discipline  or  decision.'  "f  To  these  we  may  only  add  two  judgments 
of  the  Pennsylvania  Supreme  Court,  one  of  which  says,  "If  the 
Assembly  proceeded  in  good  faith,  the  validity  of  enactments  cannot 
depend  on  the  justice  of  its  conclusions.  We  have  no  authority  to 
re-judge  its  judgments  on  their  merits."  CommonweaUh  v.  Green,  4 
Whar.  599.  And  again,  '' The  decisions  of  ecclesiastical  tribunals, 
like  every  other  judicial  tribunal,  are  final!*  Oerman  Ref  Churches 
V.  Leibert,  3  Barr  291. 

American  law,  then,  acknowledges  a  jurisdiction  of  some  sort  and 
to  some  effects  as  in  the  Christian  church,  and  does  not  regard  it  as 
a  donation  from  the  State,  or  a  perquisite  of  establishment,  but  as 
belonging  to  the  common  law  of  bodies  associated  as  churches.  It 
cannot  be  said  that  our  law  has  gone  so  far.  Notwithstanding  tiie 
effort  of  the  minority  on  the  Bench  before  1843,  and  the  protests  of 
individuals  like  Lord  Medwyn  and  the  Lord  Justice-Clerk  Hope, 
and  the  significant  issue  of  the  Cardross  case,  the  drift  of  our  law  has 
been  I  to  hold  with  Lord  Deas,  that,  whatever  the  church  symbols  may 
seem  to  imply,  all  "jurisdiction  is  derived  from  the  supreme  power  of 
the  State."  Nor  does  it  appear  that  the  American  law  founds  this 
church  jurisdiction  upon  the  doctrine  of  contract,  as  our  law  has 

done,  when  forced  for  practical  purposes  (as  it  frequently  has  been) 

»  ■  ■    ■       . 

*  Opinion  of  the  Court,  delivered  by  Judge  Hardin  in  the  Court  of  Appealf  of 
Kentucky,  22d  Not.,  1867.  f  Judge  Hardin's  Opinion. 

t  "Law  of  Creeds  in  Scotland ''—i>aMtfii. 
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to  grant  the  real  exercise  of  what  it  at  other  times  nominally  denied. 
(There  is  a  case  in  one  of  the  jurisprudences  of  America  which  seems 
to  reduce  church  jurisdiction  to  a  simple  case  of  ordinary  contract ; 
but  the  precedent  appears  to  be  by  no  means  held  in  judicial  estimation).* 

But  this  theoretical  question,  so  far  as  justice  is  concerned,  is 
not  of  the  first  importanca  Unquestionably  our  law  will  sooner 
or  later  have  to  concede  to  religious  bodies  the  purely  internal 
jurisdiction  which  they  claim;  and  whether  legal  theory  shall  found 
it  on  private  contract  or  on  public  law  may  be  left  to  the  future.  A 
more  important  question  to  consider  is,  whether  jurisdiction  so 
granted  will  shut  out  the  needful  redress  of  the  civil  Courts;  or 
whether,  on  the  other  hand,  the  acknowledging  of  it  is  only  the  first 
step  to  the  right  raising  of  innumerable  questions,  theoretical  and 
practical,  in  which  the  law  may  be  called  upon  to  interfere? 

The  position  of  the  majority  in  this  American  case  is  as  follows. 
They  say  the  principle  of  church  jurisdiction  is  recognised  in  many 
cases,  "  But  in  none  of  these  cases  is  it  held,  so  far  as  we  are  aware, 
that  where  an  ecclesiastical  body  or  tribunal  had  transcended  the 
scope  of  its  authority,  and  attempted  to  adjudicate  a  matter  as  to 
which  it  had  no  jurisdiction,  such  adjudication  was  nevertheless  con- 
clusive in  a  civil  court  In  most  of  the  decisions  referred  to,  an 
express  or  implied  reference  is  made  to  the  jurisdiction  of  the  eccle- 
siastical court,  and  the  principle  decided  is  limited  to  subjects  clearly 
within  its  province,  according  to  the  regulations  or  rules  from  which 
its  authority  is  derived."  The  principle  of  redress  against  "  excess  of 
jurisdiction  "  (which  is  familiar  to  our  later  law  only  in  cases  where 
jurisdiction  is  the  result  of  establishment^  and  where,  therefore,  the 
State  might  seem  to  have  a  special  claim  to  control  the  jurisdiction 
which  it  imparts),  is  thus  held  also  in  America,  where  jurisdiction  is 
conceded  to  all  churches  by  common  law.  And  the  redress  thus 
granted  in  America  is  as  wide  as  our  Courts  have  hitherto  ventured 
to  grant  on  any  other  theory,  (in  the  case  of  churches  not  established,) 
even  against  the  highest  ecclesiastical  tribunals.  "  We  hold  that  the 
Assembly,  like  other  courts,  is  limited  in  its  authority  by  the  law 
nnder  which  it  acts;  and  when  rights  of  property,  which  are  secured 
to  congregations  and  individuals  by  the  organic  law  of  the  church, 
are  violated  by  unconstitutional  acts  of  the  higher  courts,  the  parties 
thus  aggrieved  are  entitled  to  relief  in  the  civil  courts,  as  in  ordinary 
cases  of  injury  resulting  from  the  violation  of  a  contract  or  the  funda- 
mental law  of  a  voluntary  association.'^    And,  accordingly,  in  the 

*  The  case  of  Smith  ▼.  Nelion,  18  Vermont  511 — "  I  presame  the  majority  does  not 
mean  to  regard  it  as  authoritative.  Unless  they  are  prepared  to  abandon  all  that  this 
Conrt  has  heretofore  decided,  they  cannot.  ...  I  repudiate  the  whole  of  this 
decision  as  unsustained  by  American  authority,  in  conflict  with  our  own  Courts,  and 
subversive  of  religious  liberty.*'  Judge  Williams'  Opinion  in  Avery  ▼.  WaUon.  The 
case  of  Smith  ▼.  Ndmm  occurred  many  years  ago,  and  the  attempt  in  it  to  base  the 
necessary  interference  of  the  Courts  with  property  upon  a  denial  to  American  churches 
of  that  jurisdiction  which  European  church  establishments  derive  from  their  govern- 
ments, excited  much  indignation.  See  Hoffman  on  the  "  Law  of  the  Episcopal  Church 
in  America.'* 
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present  case  of  Avery  v.  Watson,  the  Coarfc,  finding  that  the  dection 
of  certain  elders  was  invalid  (though  its  validity  had  been  specially 
considered  and  aflSrmed  by  the  General  Assembly),  refused  to  give 
them  the  control  of  the  church  property  for  purposes  of  VForship. 

No  doubt  this  application  of  the  principle  was  violently  opposed  by 
the  other  party ;  and  in  the  dissenting  opinion  of  Judge  Williams,  we 
find  much  plausibly  adduced  to  show  that  the  (courts,  acknowledging 
ecclesiastical  jurisdiction,  were  bound  as  a  consequence  of  it  to  hold 
the  status  of  elders  wl^o  were  admitted  by  the  Assembly  to  be  res 
judicata,*  The  action  of  the  Kentucky  Court  does  indeed  appear  to 
a  stranger  to  have  been  rather  extreme  in  this  case,  especially  in  refus- 
ing validity  to  an  election  of  elders  which  was  unquestionably  made 
by  the  congregation,  merely  because  the  congregational  meeting  was 
called,  not  by  the  Session-Clerk  or  Presbytery,  but  by  the  Provincial 
Synod.  A  mere  irregularity  does  not  always  invalidate — ifieri  non 
debuit  (perhaps  ;)/ac^tim  valet  Bat,  on  the  other  hand,  it  is  not  so 
clear  that  their  refusal  to  take  the  Assembly's  decision  as  res  judicata 
necessarily  involved  a  denial  of  that  ecclesiastical  jurisdiction  which 
both  parties  on  the  Bench  set  out  with  affirming.  In  the  first  place, 
it  is  always  to  be  remembered  that  this,  unlike  the  Cardross  case,  was 
a  question  purely  about  the  use  of  property — of  the  church  edifice — 
and  that  it  was  only  as  a  means  to  this  civil  question  that  the  Court 
took  up  the  problem  whether  certain  men  were  or  were  not  elders. 
But  even  for  deciding  a  civil  question,  is  a  court  not  bound  to  accept 
the  ecclesiastical  decision  of  the  previous  ecclesiastical  question,  and 
to  make  thi^  the  means  to  its  own  result  ?  It  may  be  so  ordinarily, 
but  in  the  Kentucky  case  the  Court  denied  that  the  Assembly's  de- 
cision was  the  properly  ecclesiastical  decision.  The  Assembly,  they 
held,  had  stepped  out  of  its  province,  and  had  done  that  which  it  was 
only  competent  to  the  Presbytery  or  local  authority  to  do.  The  Pres- 
bytery's decision  the  Court  would  have  accepted — ^would  no  doubt  have 
taken  it  as  res  judicata  on  any  such  primarily  ecclesiastical  question 
as  the  election  of  elders.  It  may  have  been  right  in  this,  or  wrong — 
that  is  a  question  to  be  decided  by  the  study  of  the  American  Pres- 

*  **  The  question  whether  these  elders  were  elected  Btrictly  according  to  the  oonsti- 
tntion,  discipline,  and  customs  of  the  Presbyteiian  Church,  is,  therefore,  one  of  strictly 
nice  ecclesiastical  law,  and  one  upon  which  the  ablest  divines  and  judges  of  their  aodesi- 
astical  courts  have  differed,  and  starting  as  they  do  from  different  8tand*points  and  pre- 
mises, have  sustained  their  respective  sides  with  cogent  arguments,  fortified  by  imposing 
historical  facts  and  church  authority,  scattered  along  the  pathway  of  more  than  two 
centuries.  The  churches  of  the  United  States,  unlike  those  of  most  other  nations,  are 
mere  voluntary  associations,  with  self-imposed  governments,  rules,  and  restrictioDs;  aU 
have  their  own  voluntarily-selected  church  tribunals  and  judicatories,  and,  like  the  civil 
goyemments  of  the  American  States,  each  has  an  ultimate  final  tribunal,  from  which 
no  appeal  can  be  prosecuted,  because  there  is  no  higher  power  to  appeal  to.  And  like 
the  civil  tribunals,  these  fiaal  courts  must  expound  and  determine  their  own  jurisdic- 
tion, as  a  part  of  the  laws  of  their  church ;  and,  when  so  determined,  the  civil  conrts 
muKt  take  their  expounding  as  final,  oonclusive,  and  binding." — Opinion  of  Jodge 
Williams,  delivered  22d  Nov.,  1867,  in  the  Kentucky  Conrt  of  Appeals.  Bat,  as  the 
Church  of  Scotland  fully  acknowledged  in  its  oonflict  with  our  Courts  bdbre  1843,  the 
civU  courts  also  have  a  right  to  expound  and  determine  their  own  jariadictioD,  and  aie 
entitled,  and,  indeed,  bound  to  maintain  it,  to  all  eivU  tffeeU. 
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byterian  Constitution,  which  is  said  to  be  more  local,  and  less  centralised 
than  ours ;  but  it  is  plain  that  the  ground  so  taken  up  does  not  in- 
volve, in  the  intention  of  those  making  this  distinction,  any  attack 
upon  the  separate  ecclesiastical  jurisdiction. 

The  Kentucky  judges,  accordingly,  earnestly  defend  themselves 
from  an  imputation  which  they  felt  might  even  bring  them  into  colli* 
sion  with  national  and  United  States  law.  "  It  has,  we  think,  been 
unnecessary  that  this  Court  should  be  reminded  by  the  distinguished 
counsel  for  the  appellees  that  4f  the  action  of  church  courts  upon 
matters  purely  religious '  is  to  be  reviewed,  the  country  should  know 
that  such  is  the  course  to  be  pursued  in  this  State.  We  are  conscious 
of  no  purpose  to  depart  from  precedent,  or  to  disregard  authority  on 
this  subject;  and  we  adhere  to  the  principle  recognised  by  this  Court 
in  Gibson  et  al,  v.  Armstrong,  T.  B.  Monroe  481,  that,  in  reference 
to  the  rights  of  church  tribunals,  a  civil  judge  should  'lend  a  reluctant 
ear  to  a  claim  founded  on  the  alleged  invalidity,  in  view  of  the  laws  of 
the  church,  of  an  act  done  in  the  accustomed  manner  by  the  accustomed 
organ  of  authority.' "  And,  indeed,  this  seems  to  be  as  far  as  justice 
requires  any  civil  court  to  go.  If  it  acknowledges  the  voluntary  juris- 
diction of  the  Christian  body,  a  certain  comity  follows  necessarily; 
it  must  accept  the  decision  of  the  body  as  prima  fade  right,  and  not 
overturn  it  on  any  ground  of  merely  formal  irregularity;  but  the  Court, 
though  it  may  *lend  a  reluctant  ear,'  must  never  have  a  deaf  ear  to 
the  allegation  of  civil  injury  done  by  an  invalid  sentence  of  an 
ecclesiastical  body. 

So  far  legal  principle  carries  us  without  diflSculty.  But  the  more 
difficult  question  remains :  to  what  effects  the  Court,  having  sustained 
its  right  to  inquire  into  the  validity  of  an  ecclesiastical  sentence,  will 
carry  its  decision?  That  the  answer  in  America  would  be,  '*  to  civil 
effects  only,"  can  hardly  be  doubted,  when  we  see  the  great  hesitation 
expressed  by  lawyers  there  in  upsetting  a  church  sentence,  even  as  a 
step  to  decide  the  purely  civil  result  of  awarding  the  possession  of  a 
church.  No  court  in  America  would  (seemingly)  venture  to  review  a 
church  sentence,  however  invalid,  except  as  a  mere  incident  in  the 
discussion  of  a  civil  claim  substantially  raised,  nor  would  it  force 
the  church  (which  had  already  deliberately  affirmed  that  sentence) 
to  treat  it  as  ecclesiastically  non-existent.  In  Great  Britain  this 
question  is  perhaps  less  likely  to  turn  on  strictly  legal  grounds  than 
on  the  incident  whether  the  particular  church  happen  to  be  estab- 
lished or  not  Where  it  is,  the  State  is  pretty  sure,  &s  in  the  memor- 
able Scotch  precedent,  to  hold  to  its  power  of  compelling  the  eccle- 
siastical body  to  acknowledge  and  act  upon  the  view  of  the  law  courts 
as  to  validity,  and  that  whatever  comes  of  the  strictly  legal  question 
of  jurisdiction.  In  the  case  of  churches  not  established,  on  the  other 
hand,  the  proposal  to  force  an  ecclesiastical  body  to  recognise,  as 
priest,  or  minister,  or  member,  one  whom  the  body  itself  holds  as 
deposed;  or,  on  the  other  hand,  to  force  it  to  refuse  status  or  a  place 
on  its  roll  to  one  whom  it  claims  (though  wrongly)  as  validly  a 


692  THE  FRENCH  BAR 

member,  will  probably  be  beyond  the  courage  of  the  administrators 
of  the  law  in  this  country  for  a  century  or  two  to  come.  AU  that 
will  be  attempted  will  be  to  give  damages  for  a  civil  injury.  In  Lord 
Colonsay's  words,  when  the  leg  is  cut  o£P  they  will  not  try  to  put  it 
on  again ;  though  they  will  give  compensation  for  loss  where  pecuniary 
or  other  injury  has  been  done  by  the  malicious  or  careless  condact  of 
those  whom  their  co-religionists  have  entrusted  with  the  function  of 
judges.  All  this  is  of  course  quite  consistent  with  the  acknowledg- 
ment of  a  public  ecclesiastical  jurisdiction,  as  in  the  Anierican  case 
which  we  have  found  so  interesting;  but  unless  the  present  detach- 
ment of  great  ecclesiastical  masses  from  the  State  goes  much  farther 
than  is  at  present  proposed,  it  is  quite  as  likely  to  be  founded  with 
us  on  the  notion  of  a  voluntary  jurisdiction  in  spiritual  matters.  A 
"  voluntary  jurisdiction,''  indeed,  (as  Lord  Deas  has  shewn  on  the  one 
hand,  and  all  ecclesiastics,  led  by  Principal  CandUsh  the  clearest- 
headed  of  them  all,  hold  on  the  other,)  is,  strictly  speaking,  self-con- 
tradictory ;  but  it  contains  two  important  truths,  and  the  holding  to  it  in 
the  meantime  may  conserve  rights  and  liberties,  until  the  legal  theory 
is  built  up  again  into  something  like  consistenca  A  T.  L 
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(Continued  from  the  March  Number  of  (he  Journal.) 

In  the  present  number,  we  shall  conclude  our  historical  sketch  of  the 
French  Bar  by  a  few  brief  notices  of  some  of  the  more  distinguished 
advocates  of  the  nineteenth  century.     We  have  already  glanced  at  the 
brilliant  career  of  M.  Berryer,  and  of  the  two  accomplished  brothers, 
the  Dupins ;  and  we  now  pass  to  that  of  Jean-Baptiste  Teste,  baton- 
nier  of  his  order  in  1838,  and  one  of  the  greatest  lawyers  of  the  period 
of  which  we  are  treating.     He  was  the  son  of  a  notary,  was  bom  in 
1780,  at  Bagnols,  and  was  early  remarkable  for  the  clearness  of  his 
intellect  and  the  fluency  of  his  speech,  which  his  father  endeavoured 
to  develop  to  the  utmost  by  accustoming  him,  while  still  very  young, 
to  listen  to,  and  take  part  in,  public  discussions.     He  went  to  Paris  to 
study  law  in  1799,  and  distinguished  himself  by  his  indefatigable  in- 
dustry, always  rising  at  four  in  the  morning  to  prosecute  his  studies. 
He  had  the  advantages  of  a  fine  person,  a  handsome  face,  and  an 
agreeable  voice ;  and  but  a  short  time  after  he  settled  at  Ntmes,  he 
rose  to  be  one  of  the  most  celebrated  advocates  in  the  South  of  France. 
In  July,  1815,  he  gave  a  brilliant  example  of  civil  courage,  as  well  as 
of  tact  and  eloquence,  by  addressing  an  excited  mob  at  Lyons,  and 
quieting  what  seemed  likely  to  become  a  very  dangerous  commotiou. 
On  the  restoration  of  the  Bourbons,  he  found  himself  comprised  in  the 
list  of  exiles,  as  a  partisan  of  Napoleon,  and  took  refuge  at  Li^e, 
where  he  practised  at  the  Bar  with  much  success.     In  the  great  law-- 
suit  between  the  families  of  Orleans  and  Sohan  with  regard  to  the 
dukedom  of  Bouillon,  he  was  entrusted  with  the  interests  of  the 
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former.  He  returned  to  France  after  the  revelation  of  1830,  and 
speedily  took  his  place  in  the  foremost  ranks  of  the  Parisian  Bar.  In 
1831,  he  was  elected  a  deputy  by  the  department  of  Gard,  and  acquired 
great  reputation  in  the  Chamber  by  his  speeches  on  commercial  and 
legal  questions,  and  on  matters  connected  with  the  department  of 
public  works.  He  was  elected  Vice-President  of  the  Chamber  in  1836, 
and  again  in  1839,  and  was  made  Chancellor  after  the  fall  of  the  Mold 
administration.  The  next  honours  he  received  were  those  of  Peer  of 
France,  and  President  of  the  Court  of  Cassation ;  and  in  1846  he  was 
created  Grand  Cross  of  the  Legion  of  Honour.  He  seemed  almost 
overwhelmed  with  offices  and  rewards ;  but  a  terrible  eclipse  of  all  his 
glory  was  at  hand.  In  May,  1847,  a  journal  named  '' Le  Droit"  in 
giving  an  account  of  an  action  raised  by  Parmentier  against  General 
Despans-Cubierfes,  gave  extracts  from  a  correspondence,  in  which  the 
General  spoke  of  pecuniary  corruption  brought  to  bear  on  the  Minister 
of  Public  Works — an  office  held  by  Teste  in  1843,  the  period  alluded 
to  in  the  correspondence — ^in  order  to  obtain  the  concession  of  certain 
mines  of  rock  salt  at  Gouhenan.  On  the  4th  of  May,  in  the  Chamber 
of  Peers,  M.  Teste  moved,  in  emphatic  terms,  that  the  house  should 
repel,  in  the  most  peremptory  manner,  the  insinuations  by  which  the 
honour  and  reputation  of  one  of  its  members  were  attempted  to  be 
tarnished.  On  the  5th,  a  royal  decree  sent  tiie  case  of  General 
Cubierfes  and  his  associates  to  the  Court  of  Peers.  The  investigation 
that  followed  was  conducted  by  Delangle,  then  Procureur-GeneraJ,  and 
was  of  the  most  minute  and  searching  character.  Voluminous  corres- 
pondence was  seized.  The  Ministers  of  Finance  and  Public  Works, 
and  the  Council  of  State,  put  all  the  documents  relating  to  the  matter 
in  their  respective  departments  at  the  service  of  the  Court;  and  on  the 
26th  June  a  decree  was  pronounced,  finding  that  Teste  had  been  guilty 
of  entertaining  ofiers  and  receiving  gifts  and  presents  for  unduly  lend- 
ing the  influence  of  his  official  position  and  authority ;  and  it  further 
ordered  the  prosecution  of  Teste  and  the  others  accused — Cubier^, 
Parmentier,  and  Pellapra — before  the  Chamber  of  Peera  The  discus- 
sions opened  in  the  beginning  of  July,  and  lasted  for  ten  days.  The 
spectacle  was  a  strange  and  painful  one.  Among  the  accused  were 
two  former  ministers — the  one,  General  Cubierfes,  who  had  been  lieu- 
•  tenant  at  seventeen,  and  colonel  at  twenty-five, — who  had  been  covered 
with  wounds  at  Waterloo,  and  who  could  point  to  services  rendered, 
and  blood  poured  out  for  his  country ;  the  other,  one  of  the  greatest 
advocates  and  orators  in  France.  The  latter,  previously  to  the  com- 
mencement of  the  discussions,  addressed  the  following  letter  to  the 
king — a  most  remarkable  and  humiliating  document,  when  we  remem- 
ber that  he  who  wrote  it  must  at  the  time  have  been  conscious  of  the 
truth  of  the  charges  brought  against  him.  "  Sire,"  he  wrote,  "  I  owe 
to  your  majesty,  in  return  for  a  devotion  of  which  I  have  exerted  my- 
self to  multiply  the  proofs,  the  dignity  of  Peer  of  France,  and  the 
honour  of  sitting  in  the  highest  court  of  the  kingdom  as  one  of  its 
presidents.    To-morrow  I  encounter  a  solemn  investigation,  with  the 
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firm  assurance  of  emerging  from  it  without  losing  any  of  my  titles  to 
the  public  esteem,  and  to  that  of  your  majesty.  But  a  peer  of  France, 
and  a  magistrate,  who  has  the  misfortune  to  be  implicated  in  an  accu- 
sation of  corruption,  owes  it  to  himself  to  re-establish  his  position  in 
the  confidence  of  the  sovereign  who  has  conferred  that  double  char- 
acter. I  place  in  the  hands  of  your  majesty  my  resignation  of  the 
dignity  of  Peer  of  France,  and  that  of  President  of  the  Court  of  Cassa- 
tion, in  order  that  I  may  have  no  protection  except  my  innocence,  in 
the  discussions  that  are  about  to  open."  Daring  the  prolonged  and 
searching  investigation  that  followed,  M.  Teste  displayed  even  more 
than  his  wonted  tact,  firmness,  and  ability.  But  on  the  12th  July, 
certain  documents  addressed  by  Mme.  Pellapra  to  the  Chancellor 
entirely  changed  the  aspect  of  affairs — for*  among  them  were  several 
letters  written  by  Teste,  an  account  of  sums  negotiated  to  make  up 
the  price  of  corruption,  and  other  evidence,  which  made  the  case 
against  him  indisputable.  The  same  night  he  attempted  to  commit 
suicide  by  shooting  himself  in  prison,  but  the  pistol  ball  only  produced 
a  severe  contusion  on  his  left  breast.  Next  day  he  did  not  appear  at 
the  trial,  but  wrote  to  the  Chancellor  a  letter  containing  a  full  avowal 
of  his  guilt.  Four  days  afterwards  sentence  was  pronounced  against 
him,  condemning  him  to  civic  degradation,  to  a  fine  of  nearly  ^4,000, 
and  to  three  years'  imprisonment.  He  was  at  first  sent  to  the  Con- 
derg^rie,  but  was  permitted  to  quit  that  prison  in  August,  1849,  and 
to  take  up  his  residence  in  a  private  hospital,  where  he  completed  his 
term  of  imprisonment  His  latter  days  were  spent  at  Passy,  where  he 
still  occupied  himself  with  the  professional  pursuits  he  so  deeply  loved, 
and  where  he  still  retained  a  good  many  clienta  He  died  in  1853, 
surrounded  by  friends  and  pupils,  and  by  the  sympathies  of  his  fellow- 
countrymen  of  the  South,  who  were  faithful  to  him  to  the  last 

Another  distinguished  advocate  of  the  nineteenth  century — great 
both  at  the  Bar  and  in  the  Tribune — ^is  M.  Dufaure,  who  was  batonnier 
of  the  Bar  of  Bordeaux  when  only  thirty-two,  and  in  later  life  was 
chosen  batonnier  of  the  Parisian  Bar ;  who  gave  up  his  profession  for 
twenty  years,  in  order  to  devote  himself  exclusively  to  political  life; 
who  has  held  ofiice  under  different  administrations,  a^  Minister  of  the 
Interior,  and  Minister  of  Public  Works;  who  returned  to  the  Bar  after 
the  coup  d'etat  which  made  the  present  Emperor  absolute  master  of  * 
France,  and  almost  immediately  found  himself  overwhelmed  with 
business;  who  has  since  with  admirable  tact  and  talent  conducted 
some  of  the  most  famous  processes  of  our  time — such  as  those  of 
Pescatore,  of  Michel,  of  the  Due  d'Aumale,  of  the  Marquis  de  Flers, 
and  many  others  of  similar  importance ;  and  whose  political  and  profes- 
sional character,  throughout  all  the  changes  he  has  seen,  and  under  all 
the  governments  he  has  served,  has  remained  without  a  stain.  M. 
Dufaure  has  always  been  distinguished  by  indefatigable  industry,  great 
firmness  of  purpose,  and  unflinching  devotion  to  his  political  and  pro- 
fessional duties.  In  1834,  he  was  returned  by  the  electors  of  Saintes 
as  their  representative  in  the  Chamber  of  Deputiea    From  that 
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moment  he  devoted  himself  to  politics,  and  made  himself  master  of 
every  subject  that  came  before  the  house — questions  of  finance,  of 
public  works,  of  general  and  local  interest,  of  trifling  or  of  great 
moment  He  took  a  leading  part  in  drawing  up  most  of  the  import- 
ant laws  that  were  then  passed;  and  the  merit  of  his  services  was  so 
universally  acknowledged,  that  a  medal  was  struck  in  honour  of  so 
laborious  and  useful  a  citizen.  In  the  discussion  of  general  questions^ 
his  talents  and  industry  were  likewise  conspicuous,  and  the  journals 
of  the  time  prove  his  immense  activity,  and  his  success  in  the  Tribune. 
Down  to  184>8,  the  electors  of  Saintes  continued  to  re-elect  M.  Dufaure 
as  their  representative,  and  during  this  period  of  his  career  he  was 
elevated  to  high  political  position,  being  made  Councillor  of  State 
under  the  ministry  of  Thiers,  Minister  of  Public  Works  after  the 
dmeute  of  12th  May,  and  twice  elected  Vice-President  of  the  Chamber. 
M.  Dufaure  possesses*  all  the  requisites  of  a  great  parliamentary  orator. 
His  coolness  is  imperturbable,  his  language  clear  and  appropriate,  his 
power  of  reply  unusual ;  his  political  tact  and  foresight  are  also  re- 
markable. Strongly  opposed  to  the  ministry  of  MoH  he  did  not  hesi- 
tate a  moment  in  throwing  up  his  appointment  as  Councillor  of  State 
when  his  ministry  displaced  that  of  Thiers.  On  the  12th  May,  when 
the  conspiracy  of  Barb^  spread  alarm  throughout  France,  and  seemed 
to  prove  the  weakness  of  the  foundations  of  the  monarchy,  he  at  once 
came  forward,  along  with  Marshal  Soult,  to  face  the  crisia  When  M. 
Gttizot  was  charged  with  forming  a  cabinet,  M.  Dufaure  declined  to 
make  part  of  it,  and  bided  his  time  along  with  the  increasing  party 
which  he  had  formed  around  him  in  the  Chamber  of  those  who  had 
separated  themselves  from  the  fortunes  of  the  triumvirs — Thiers, 
Guizot,  and  Odillon-Barrot  His  influence  in  the  legislature  and  with 
the  country  was  rapidly  augmenting,  and  he  would  probably  have  be- 
came ere  long  Prime  Minister  of  France,  when  all  was  ended  by  the 
revolution  of  February — that  monstrous  and  incomparable  folly  for 
which  France  has  since  paid  so  dear.  During  the  two  years  that  fol- 
lowed the  Bevolution,  M.  Dufaure  was  twice  called  to  the  office  of 
Minister  of  the  Interior — first  by  General  Cavaignac,  and  afterwards 
by  Louis  Napoleon.  With  the  coup  d'etat,  which  destroyed  the  Con- 
stitution, and  enslaved  France,  he  finally  retired  from  political  life. 
During  his  tenure  of  power  he  never  flattered  or  cringed  to  the  people, 
and,  when  need  was,  did  not  hesitate  to  tell  the  country  bitter  truths. 
He  never  sacrificed  duty  to  ambition ;  and  all  parties — foes  as  well  as 
friends — acknowledge  his  unshaken  integrity. 

M.  Chaix-d'est-Ange — ^batonnier  of  the  order  of  advocates  in  1842 
and  1843,  and  procureur-gdnerdl  of  the  imperial  court  in  1855 — was 
a  distinguished  fellow-student  and  contemporary  of  M.  Dufaure.  He 
bad  an  immense  business  at  the  Bar;  an4,  in  criminal  cases  especi- 
ally, displayed  abilities  and  eloquence  of  the  highest  order.  His 
pleadings  and  orations  have  been  published  in  two  volumes.  He  was 
bom  at  Reims  in  1800,  and  from  a  very  early  age  evinced  peculiar 
aptitude  for  the  profession  of  the  Bar.     He  possessed  a  splendid 
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voice,  appropriate  gestures,  a  clear,  vigorous,  and  often  impassioned 
eloquence,  and  a  courage  that  was  attracted  by  dangers  and  difficultiea 
There  was  also  a  remarkable  precocity  about  his  talents,  so  that  at 
his  debut  at  the  Bar  he  appeared  almost  as  consummate  an  advocate 
as  when  at  the  height  of  his  professional  career.    '*  Such  as  we  have 
seen  him,"  writes  a  French  biographer — **  skilful,  impetuous,  flatter- 
ing, sarcastic,  severe,  eloquent,  master  in  the  art  of  detailing  and 
enhancing  facts — ^such  he  was  firom  the  first  day.    He  who  had  then 
sketched  his  portrait  would  now  have  little  more  to  do  than  to 
retouch  it,  by  adding  the  traces  that  years  bring  along  with  them." 
Such  gifts  could  not  fail  to  command  success;  and,  from  the  age  of 
twenty,  M.  Chaiz-4'est-Ange  began  to  be  surrounded  by  business. 
At  twenty-eight  he  was  engaged  in  the  important  political  case  of 
Gauchois-Lemaire,  a  writer  who  had  prophesied  the  advent  of  the 
Duke  of  Orleans  to  the  throne  of  France,  who  was  prosecuted  for  thus 
inciting  the  people  to  revolution,  and  who,  in  spite  of  the  eloquent 
defence  of  his  counsel,  was  condemned  to  fifteen  months  imprison- 
ment and  a  fine  of  2000  francs,  thus  paying  rather  dear  for  the 
honour  of  being  a  prophet  in  his  own  country.    M.  Ghaix-d'est-Ange 
has  always  been  remarkable  for  the  tact  and  power  with  which  he 
sets  forth  his  facts,  and  no  one  has  ever  understood  better  how  to 
give  a  charm,  an  attraction,  an  effect  to  the  details  of  the  case  by  his 
manner  of  narrating  them.    One  of  his  greatest  triumphs  was  that 
achieved  in  the  case  of  Benoit,  where  the  power  of  his  eloquence  com- 
pelled the  murderer  to  confess  his  crime  in  open  court    The  case 
was  tried  in  the  summer  of  1832.     Benoit,  the  criminal,  was  a 
wretched  young  man,  a  thief,  and  a  debauchee  of  the  most  infamous 
character,  who  had  murdered  his  own  mother,  and  had  afterwards 
assassinated  an  associate  whose  revelations  he  feared.    M.  Chaix-d'est- 
Ange  accused  him  on  the  part  of  a  man  who  had  himself  been  tried 
for  the  assassination  of  Fromage,  Benoit's  associate;  who  had  naVrowly 
escaped  conviction,  so  nearly  balanced  were  the  jury;  who  had  ever 
since  been  the  victim  of  horrible  and  unjust  suspicions;  and  whose 
innocence  could  only  be  proved  by  proving  the  crime  of  Benoitw 
Both  crimes  indeed,  for  they  were  closely  connected,  the  one  was 
explained  by  the  other,  and  it  was  necessary  to  fix  the  guilt  of  the 
matricide  at  Vouziers  and  the  assassination  at  Versailles  upon  the 
same  head.     It  was  a  difficult  and  delicate  task,  but  one  which  M. 
Ghaix-d'est-Ange  discharged  with  admirable  skill.    The  pleading  he 
then  delivered  is  in  many  respects  his  most  successful  efibrt    By 
sheer  force  of  eloquence  it  wrung  an  avowal  from  the  hardened  con- 
science of  the  murderer;  and  the  following  harrowing  and  terrible 
picture  of  the  assassination  of  Fromage  by  Benoit  may  afford  some 
idea  of  its  wonderful  dramatic  power: — "  Will  you  tell  me,"  exclaimed 
the  advocate,  apostrophising  Benoit,  "  that  I  have  not  narrated  every- 
thing, that  I  have  left  them  at  the  door  of  the  hotel  of  the  Baths 
without  daring  to  enter  it  along  with  them,  without  venturing  to  say 
what  took  place  there?    Well,  then,  listen  to  me;  there  is  a  scene 
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which  there  took  place  to  which  no  witness  can  speak,  and  I  know 
that  in  your  blindness  you  say,  no  one  has  seen  me,  justice  cannot 
touch  me.  Tet  that  scene,  I  know  it  all,  and  will  bring  it  before  you. 
Listen  to  me,  I  tell  you,  and  if  you  still  persist  in  your  denial,  let 
your  voice  arise  to  give  the  lie  to  that  blood  which  has  revealed 
everything;  for  in  that  narrow  space,  in  that  chamber  still  stained 
with  carnage,  we  have  discovered,  we  have  seen,  all  the  details  of  the 
crime,  the  unparalleled  struggles  of  the  victim,  and  the  determined 
rage  of  the  murderer.  It  is  by  that  door  that  they  entered.  On  that 
bed  slept  the  assassin;  opposite  you,  on  that  sofa,  reposed  the  victim; 
and  when  sleep — a  sleep  rendered  heavy  by  previous  fatigue— closes 
his  eyes,  the  assassin  then  opens  his — he  listens — ^he  raises  himself. 
All  around  is  favourable.  He  seizes  the  instruments  of  death.  On 
that  bed  from  which  he  rises  you  yet  find  the  paper  that  served  to 
wrap  them  up.  He  steals  towards  the  unfortunate  whose  throat  is 
stretched  out  towards  him.  With  a  single  and  rapid  movement, 
while  the  strong  pressure  of  his  knee  holds  and  keeps  him  down,  he 
grasps  his  head  with  his  left  hand,  and  with  his  right  inflicts  on  him 
a  frightful  wound.  Ah !  The  gash  is  doubtless  mortal,  and  yet  life, 
that  life  so  full  of  strength  and  youth,  still  resists,  the  victim  still 
struggles.  Poor  youth!  Perhaps  that  morning,  under  that  window, 
laughter  and  joyful  sounds  are  heard;  perhaps,  at  the  end  of  that 
passage,  the  steps  of  a  traveller  resound.  You  would  fain  cry  for 
help.  Ah,  unhappy!  exhaust  not  thus  your  strength;  your  voice 
cannot  find  utterance,  your  cries  of  despair  are  stifled  in  your  blood. 
.  .  .  He  struggles,  nevertheless,  he  drags  himself  towards  the 
door;  but  on  the  threshold  of  that  closed  door  stands  the  assassin, 
and  the  blood  which  is  there  visible  indicates  that  there  the  death- 
struggle  has  been  prolonged.  Another  door  has  caught  his  eye;  he 
will  open  it,  perchance !  ...  He  rushes,  or  rather  he  drags  him-  ' 
self  to  it  A  stronger  hand  still  arrests  him.  Do  you  see?  .  .  . 
Horror!  Do  you  see  on  that  night-table  the  blood  which  inundates 
it,  and  the  hairs  which  the  razor  has  cut?  Well,  then,  here  was  the 
scene  of  the  final  struggle,  here  it  was  that  the  victim  received  the 
seventeen  wounds  that  followed  his  first  wound.  Then  his  resistance 
was  less  vigorous,  his  eflbrts  less  powerful;  for  life  at  last  escaped, 
and  soon  exhausted,  succourless,  despairing,  near  the  stain  which 
marks  where  he  fell,  he  sinks  on  the  threshold  of  that  door  which  was 
never  to  open  for  him;  he  shudders,  he  expires!'' 

Fifteen  years  after  the  case  of  Benoit,  it  fell  to  the  lot  of  M.  Chaix- 
d*est-Ange  to  defend  a  young  man  whose  father  had  been  murdered, 
and  who  was  accused  by  the  murderer  of  having  prompted  and 
caused  the  crime,  and  having  used  him  as  the  instrument  of  it.  This 
accusation  was  persisted  in  with  the  utmost  pertinacity  and  virulence, 
but  there  was  a  great  deal  of  inconsistency  and  variation  in  some  of 
the  statements  with  which  it  was  accompanied.  The  assassin  was  the 
terror  of  his  own  neighbourhood,  and  had  been  guilty  of  many  mis- 
deeds before  the  crime  which  ho  attempted  to  throw  on  an  innocent 
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man.  The  following  is  the  peroration  of  M.  Chaix-d'est-Ange's 
eloquent  and  successful  pleading: — ''And  now,  gentlemen,  that  I 
have  arrived  at  the  end  of  these  discussions,  I  hope  that  I  have  de- 
stroyed the  charges  of  the  accusation,  that  I  have  dissipated  your 
doubts,  and  that  your  conviction  is  the  same  as  my  own.  Of  all  the 
charges  brought  against  Edouard  there  remains  only  one ;  it  is  the 
declaration,  the  partial  declaration  of  that  wretch  so  often  convicted 
of  impostura  After  having  accused  the  gardener,  whom  he  did  not 
even  know,  he  accuses  the  son  of  his  victim.  He  had  one  means,  one 
only,  to  soften  those  who  judge  upon  earth,  or  to  prepare  himself  to 
appear  before  God.  He  had  only  one  means  of  safety:  it  was  to 
speak  the  truth.  After  having  invented  all  these  lies,  after  having 
committed  himself  to  that  horrible  accusation,  after  having  ag^vated 
his  horrible  crime  by  one  still  more  horrible,  he  had  only  one  way  of 
safety  in  this  world,  one  way  of  safety  in  the  next:  it  was  to  throw 
himself  at  the  feet  of  justice,  to  implore  pardon,  to  proclaim  the  truth. 
But  he  has  persisted,  he  has  thought  to  save  himself  by  falsehood;  he 
has  tried  to  save  himself  at  any  price;  he  has  invented  all  sorts  of 
execrable  fabrications.  Well,  then,  let  him  be  accursed;  even  in  that 
last  hour  when  the  moments  for  his  return  to  the  truth  and  to  repent- 
ance arc  numbered,  in  presence  of  the  God  whom  his  hypocritical 
prayer  implored  before  appearing  here.  .  .  .  Since  he  still  per- 
sists in  a  lie,  since,  after  having  assassinated  the  feither,  he  would 
make  the  innocent  son  mount  the  scaffold,  and  destroy  a  whole  family. 
.  .  ,  Tes,  let  him  be  accursed!  .  .  .  And  whatever  happens 
here,  whatever  you  decide,  his  fate  is  fixed.  Passing  from  the  hand 
of  man  under  the  eternal  hand  of  God,  he  will  go  from  justice  to  jus- 
tice, from  condemnation  to  condemnation,  to  expiate  crimes  of  which 
the  measure  is  full,  and  which  hitherto,  at  least,  have  been  unexampled 
among  us." 

It  may,  perhaps,  be  thought  that  the  great  name  of  M.  Thiers  should 
occupy  a  prominent  place  in  a  sketch  of  the  French  Bar.  And  his 
career  is  certainly  a  brilliant  and  remaii^able  one.  Arriving  in  Fkris 
a  poor,  briefless,  friendless  barrister,  belonging  to  the  Bar  of  Aix,  he 
succeeded,  within  the  comparatively  short  space  of  fifteen  years,  in 
winning  for  himself  the  highest  reputation  as  historian,  statesmen,  and 
orator,  rose  to  be  Minister  for  Foreign  Affairs,  and  twice  President  of 
the  Council  of  Ministers,  and  still  continues  to  display  eminent  abilities 
as  leader  of  the  opposition,  in  the  legislative  body.  But  M.  Thiers' 
character  and  works,  especially  his  great  work  on  the  Consulate  and 
the  Empire,  are  so  well  known  in  this  country,  that  the  mere  mention 
of  his  name  here  as  one  of  the  most  illustrious  in  the  annals  of  the 
Bar,  may  well  be  thought  sufficient 

The  European  reputation  of  M.  Odillon-Barrot,  a  contemporary  of  M. 
Thiers,  and  a  distinguished  member  of  the  Parisian  Bar,  also  excuses 
us  from  a  lengthened  notice.  He  was  one  of  the  leading  spirits  in  the 
Eevolution  of  1830 ;  and,  under  the  monarchy  of  Louis  Philippe,  was 
a  strenuous  opponent  of  the  policy  of  M.  Guizot,  and  an  ardent  advo« 
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cate  for  reform.  He  attended  several  of  the  proyincial  banquets,  the 
interdiction  of  which  was  one  chief  cause  of  the  Bevolution  of  1818 ; 
and  was  in  favour  of  the  establishment  of  a  regency  under  the  Duchess 
of  Orleans.  He  was  President  of  the  Council  in  1848.  In  1852  he 
retired  from  public  life.  He  is  a  brilliant  writer ;  and  his  work,  **De 
la  centralisation  et  de  ses  effete"  published  in  1861,  forcibly  points 
out  one  of  the  chief  defects  of  the  present  government  of  France,  and 
its  proper  remedies. 

Our  limited  space  prevents  us  from  doing  more  than  merely  naming, 
among  the  eminent  advocates  of  the  nineteenth  century,  M.  Laini^, 
Minister  under  Louis  XVIIL,  and  M.  de  Martignac,  Minister  under 
Charles  X.;  M.  M.  Hennequin,  Manuel,  Romigui^res,  and  Michel  de 
Bourges,  who,  like  Lord  Erskine  in  England,  and  Lord  Corehouse  in 
Scotland,  were  soldiers  before  they  were  advocates;  Garnier-Pagfes, 
eminent  both  as  barrister  and  financier ;  Ledru-BoUin,  eloquent,  im- 
passioned, disinterested,  but,  unfortunately,  holding  extreme  views  on 
important  political  and  social  questions ;  M.  Boyer-Collard,  famous  as 
a  teacher  of  philosophy,  a  statesman,  and  an  orator ;  M.  de  Cormenin, 
the  most  brilliant  pamphleteer  of  the  nineteenth  century,  who  was  to 
the  Orleans  dynasty  what  Ulrich  von  Hutten  was  to  the  monks  and 
the  Papal  power,  Junius  to  the  Ministers  of  George  III.,  Paul-Louis- 
'  Courier  to  the  government  of  the  Restoration — a  talented,  terrible, 
unwearied,  relentless  foe;  and  Alexis  de  Tocqueville,  who,  in  early 
manhood,  became  the  author  of  "Democracy  in  America,"  a  work 
which,  though  dealing  with  the  weightiest  and  most  important  political 
problems,  attained  a  popularity  equal  to  that  of  the  most  successful 
romance,  which  has  already  gone  through  more  than  a  dozen  editions 
in  France,  and  has  been  translated  into  the  language  of  every  civilized 
country. 

We  close  with  a  rapid  glance  at  some  of  the  younger  members  of 
the  Bar — the  men  of  the  day,  who  are  now  exercising  a  powerful  in- 
fluence on  the  destinies  of  France.  Of  these,  one  of  the  most  con- 
spicuous is  Pierre-Jules-Baroche,  who  joined  the  Parisian  Bar  about 
1827,  was  elected  batonnier  in  184*6  and  1847,  and  has  been  Minister 
of  the  Interior,  Minister  of  Foreign  Afiairs,  and  Minister  of  Justice, 
under  the  short-lived  republic  that  followed  the  Revolution  of  1848, 
and  under  the  second  empire.  About  twenty  years  ago,  he  was  elected 
deputy  for  the  department  of  Charente,  and  since  that  time  he  has 
taken  a  leading  place  among  the  public  men  of  France.  Although 
now  so  ardent  and  thorough-going  an  imperialist,  he  was  formerly  an 
equally  ardent  republican — for,  in  the  elections  which  followed  the 
Revolution  of  1848,  he  wrote  as  follows  to  the  electors  of  Charente 
inferieure: — "  I  am  a  republican  by  reason,  by  feeling,  by  conviction. 
It  is  not  as  a  pis-aUer,  or  as  a  provisional  arrangement,  that  I  accept 
the  republic,  but  as  the  only  form  of  government  which  can  assure  the 
greatness  and  prosperity  of  France."  Perhaps,  however,  considering 
the  unsettled  and  fluctuating  state  of  political  opinion  in  France,  and 
the  number  of  governments  and  constitutions  she  has  had  during  the 
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present  century,  it  would  be  unfair  to  expect  unsbakcn  consistency  in 
the  conduct  of  her  public  men.  There  have,  indeed,  been  brilliant 
exceptions — such  as  M.  M.  Royer-Collard,  and  Berryer — to  the  general 
ease  with  which  political  opinions  are  shuffled  off  and  put  on — ^but 
change  seeras  to  be  the  rule.  Every  shade  of  republicanism,  every 
modification  of  kingly  government — from  a  strictly  limited  monarchy, 
to  an  uncontrolled  despotism — has  been  tried,  and  no  permanent  rest 
or  satisfaction  has  been  found  in  any.  Besides,  all  history  tells  us  that 
democracy  has  a  natural  tendency  to  end  in  despotism, — ^so  that  the 
transformation  of  M.  Baroche  from  a  keen  republican  into  an  ardent 
imperialist,  is,  after  all,  not  so  very  remarkable,  especially  as  personal 
considerations  were  all  on  the  side  of  imperialism.  After  the  coup  d! 
^tat,  M.  Baroche  was  placed  at  the  head  of  the  re-organized  Council 
of  State — first  as  Vice-President,  and  afterwards  as  President  He  is 
Grand  Cross  of  the  Legion  of  Honour ;  and,  on  the  death  of  M.  Bill- 
ault,  succeeded  to  his  post  as  defender  of  the  imperial  policy  in  the 
Chamber.  M.  Baroche  has  been  a  fortunate  and  successful  man.  He 
early  displayed  great  knowledge,  tact,  and  facility,  joined  to  perfect 
self-possession,  without  any  mixture  of  presumption.  He  has  uniformly 
shown  a  strong  liking  for  political  life,  and  singular  aptitude  for 
business.  He  has  been  tried  in  the  magistracy,  in  diplomacy,  in  finance,  ^ 
and  has  proved  himself  thoroughly  competent  to  tlie  discharge  of  the  * 
duties  of  all  these  various  departments.  He  is  always  ready,  always 
prepared.  His  power  of  work,  his  knowledge  of  details,  his  rapid  com- 
prehension, are  admirable.  He  seems  familiar  with  every  branch  of 
the  public  administration,  and  directs  the  discussions  in  the  Chamber 
with  remarkable  skill,  energy,  and  presence  of  mind. 

Eugene  Rouher  is  another  eminent  expounder  and  defender  of  the 
imperial  policy  in  the  Chamber.  He  was  bom  in  1813,  was  originally 
destined  for  the  navy,  and  studied  for  some  time  in  the  naval  school 
at  Angoulfeme,  but  he  afterwards  applied  himself  to  the  law,,  and  joined 
the  Bar  of  Bx)uen  in  1836,  where  he  occupied  a  high  position  at  the 
time  of  the  Revolution  of  1848.  He  was  elected  a  member  of  Uie 
Constituent,  and  affcei*wards  of  the  Legislative  Assembly ;  and  upon 
the  resignation  of  the  first  ministry  of  Louis  Napoleon,  which  was 
presided  over  by  Odillon-Barrot,  he  succeeded  to  that  great  advocate 
and  statesman  as  Minister  of  Justica  In  18ol  he  left  the  ministry, 
but  returned  to  it  in  the  course  of  the  same  year,  along  with  M.  M. 
Baroche,  and  Fould.  At  the  close  of  the  year  he  was  again  in  posses- 
sion of  the  portfolio  of  justice,  but  he  resigned  his  post  on  the  promul- 
gation of  the  decree  confiscating  the  property  of  the  Orleans  family, 
accepting,  however,  soon  afterwards,  the  Vice-Presidentship  of  the 
Council  of  State,  and  the  direction  of  the  departments  of  Legislation, 
Justice,  and  Foreign  Affairs.  He  became  Minister  of  Agriculture,  and 
of  Public  Works,  in  1855 ;  and  it  is  under  his  direction  that  these 
magnificent  improvements  have  been  carried  out  in  Paris  that  have 
made  it  the  most  attractive  and  splendid  city  in  the  world.  He  was 
created  a  Senator  in  1856,  and  made  Grand  Cross  of  the  Lcdon  of 
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Hononr,  In  the  drawing  up  and  carrying  through  of  the  Treaty  of 
Commerce  between  France  and  England,  in  1860 — ^which  has  since 
proved  so  beneficial  to  the  commercial  prosperity  of  both  nations — ^M. 
Rouher  had  an  important  shara  He  is  a  bold,  ready,  and  eloquent 
debater,  as  his  speeches  on  the  Mexican  expedition,  the  project  for  the 
reorganization  of  the  army,  and  on  many  other  important  questions, 
amply  prove.  The  political  opinions  of  M.  Eouhcr  have  undergone  a 
great  change  within  the  last  twenty  years,  and  one  scarcely  recognises 
in  the  minister  and  official  champion  of  imperialism  the  same  M. 
Eouher  who,  during  the  short-liVed  republic  of  1848,  demanded  the 
"  most  unrestricted  liberty  of  public  meeting,  the  right  to  establish 
clubs,  graduated  taxation,  organized  labour, — in  a  word,  all  for  the 
people  and  by  the  people." 

Having  thus  sketched  the  characters  of  two  of  the  greatest  living 
defenders  of  imperialism  in  France^  we  pass  on  to  consider  some  of 
its  most  strenuous  opponents ;  and  we  shall  find  that  the  same  great 
body  which  has  produced  the  ablest  supporters  of  the  existing  goveni- 
ment  has  also  furnished  its  most  talented  assailants.  Among  the 
latter,  the  first  place  is  perhaps  due  to  M.  Jules-Gabriel-Claude  Favre, 
at  present  the  acknowledged  head  of  the  democratic  party  in  France^ 
and  one  of  the  most  consummate  of  living  orators.  He  was  born  in 
the  spring  of  1809  at  Lyons,  where  his  family  were  engaged  in  mer- 
cantile pursuits ;  but  as  the  young  Jules  showed  great  abilities  and 
aptitude  for  study,  it  was  determined  that  he  should  give  up  commer- 
cial life  and  go  to  Paris  to  study  law,  with  the  view  of  joining  tlie 
Bar.  He  was  led  to  adopt  republican  opinions  during  his  stay  in  the 
capital,  and  took  an  active  part  in  the  revolution  of  1830.  Shortly 
afterwards,  he  was  admitted  to  the  Bar  of  his  native  city,  and  became 
an  assiduous  contributor  to  certain  provincial  journals  maintaining 
advanced  liberal  opinions.  Even  at  this  early  period  of  his  life  he 
was  remarkable  for  the  fearlessness  and  independence  of  character,  the 
caustic  talent,  the  eloquence  of  language,  the  facility  and  correctness 
of  improvisation,  which  at  present  distinguish  him,  and  render  him 
the  most  formidable  member  of  the  opposition.  His  eloquence  was 
signalized  in  1835  before  the  House  of  Peers,  in  the  defence  of  those 
implicated  in  the  fatal  disturbances  which  occurred  at  Lyons  in  the 
spring  of  that  year.  After  having  described  the  nature  of  the  ^meute, 
and  sought  to  disprove  the  charge  of  conspiracy,  he  proceeded  to 
attack  the  conduct  of  the  government  in  the  following  eloquent  and 
fearless  language: — "You  accuse  us  of  a  violent  attack  on  the  govern- 
ment, and  I  accuse  the  government  of  not  having  baffled  that  attack — 
of  having  fomented  the  disturbance — by  drawing  the  insurgents  towards 
the  public  square,  where  it  would  have  been  so  easy  to  repress  it. 
You  accuse  us  of  having  constructed  barricades,  I  accuse  you  of 
having  sufiered  them  to  be  raised  under  the  very  eyes  of  the  agents 
of  police  and  of  the  civil  authority,  and  of  having  sent  hired  agitators 
to  mingle  with  the  inoffensive  crowd.  You  accuse  us  of  having 
employed  force  against  the  defenders  of  order,  I  accuse  you  of  having 
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violated  the  law  which  protects  the  citizens,  of  having  given  orders  of 
themselves  sufficient  to  excite  an  insurrection,  and  of  having  endan- 
gered the  lives  of  women,  children,  and  old  men ;  of  having  unneces- 
sarily prolonged  the  struggle ;  of  having  buried  under  the  ruins  of 
their  houses  families  who  did  not  assail  you ;  of  having  been  deaf  to 
the  proposals  of  truce  and  reconciliation  which  were  made  to  you; 
and  of  not  having  spared  the  lives  of  the  vanquished.  You  have 
delivered  your  address,  behold  mine.  They  will  both  remain  attached 
to  the  gates  of  this  palace,  and  we  shall  see  which  will  last  longest, 
and  which  France  will  read  with  most  indignation!" 

On  the  retirement  of  the  famous  Abb^  Lamennais  from  the 
management  of  the  journal  entitled  Le  Mouvement,  M.  Favre  became 
one  of  its  principal  political  editors;  but,  in  spite  of  his  powerful 
assistance,  the  paper  was  unsuccessful.  He  was  a  better  barrister 
than  journalist;  and  his  great  forensic  abilities  soon  procured  him  a 
host  of  clients.  He  defended  a  number  of  journals  and  individuals 
accused  of  political  offences  against  the  government;  and,  by  his 
radical  opinions  and  great  talents,  he  succeeded  in  securing  for  him> 
self  the  friendship  of  Ledru-RoUin,  who,  on  coming  into  office  as 
Minister  of  the  Interior  on  the  fall  of  Louis  Philippe,  appointed  M. 
Favre  his  Secretary-General;  and  it  was  he  who,  while  occupying 
that  position,  drew  up  the  famous  circular  which  is  such  a  stain  on 
the  administration  of  Ledru-RoUin.  That  circular  was  addressed  to 
the  commissioners  of  the  Provisional  Government  in  the  various 
departments,  exhorting  them  to  act  vigorously  in  support  of  the  new 
order  of  things,  and  to  avail  themselves  to  the  full  of  the  extensive 
powers  conferred  upon  them.  "Your  powers,"  said  the  circular, 
"  are  boundless." 

When  M.  Favre  became  a  member  of  the  Constituent  Assembly,  he 
soon  proved  himself  a  powerful  and  sarcastic  speaker,  opposing  the 
policy  of  the  Prince-President,  and  especially  attacking  the  expedition 
to  Rome.  He  failed  at  first  in  obtaining  a  seat  in  the  Legislative 
Assembly,  but  afterwards  succeeded,  and  renewed  his  assaults  upon 
the  foreign  policy  of  the  government,  the  law  of  deportation,  and  the 
laws  against  the  press.  After  the  coup  d'etat  he  declined  taking  the 
oath  required  from  the  representatives  of  the  people,  and  returned  to 
the  Bar,  where  he  remained  devoted  to  his  profession  and  a  stranger 
to  political  life  for  six  years.  But,  in  1863,  he  seems  to  have  over- 
come his  scruples,  as  he  then  re-entered  the  Chamber,  of  which  he 
has  ever  since  been  one  of  the  chief  ornaments.  In  1860  and  1861 
he  was  elected  batonnier  of  the  Parisian  Bar. 

M.  Jules  Favre  is  too  strongly-marked  and  too  important  a  person- 
age not  to  have  incurred  the  bitter  resentment,  and  experienced  the 
virulent  attacks,  of  writers  belonging  to  the  ultra-royalist  and  ultra- 
montane parties.  The  liberality  of  his  political  views  are  distasteful 
to  the  former,  and  the  breadth  and  tolerance  of  his  religious  opinions 
are  hateful  to  the  latter,  while  both  have  repeatedly  smarted  under 
the  vigour  of  his  logic  and  the  sting  of  his  sarcasm.    AccordiDgly  we 
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find  his  condact  misrepresented  and  his  person  caricatured  by  several 
of  these  writers,  especially  by  one  who  has  frequently  incurred  severe 
punishment  for  the  unbridled  license  of  his  abuse,  but  who  wields  a 
facile  and  trenchant  pen,  and  is  a  proficient  in  exaggerating  the  fail- 
ings and  explaining  away  the  virtues  of  his  political  opponents.  We 
give  his  portrait  of  M.  Favre  as  a  specimen : — "  He  is  a  swarthy, 
yellow,  bilious  individual,  who  wears  spectacles  upon  a  nose  so 
cmshed  in,  that  we  ask  how  they  can  remain  there.  His  face  in 
repose  has  nothing  absolutely  repulsive,  and  is  not  destitute,  we  must 
admit,  of  a  certain  stamp  of  amiability  and  benevolence.  .... 
But  whenever  a  secret  spite  animates  Jules  Favre,  his  face  assumes 
an  olive  tint  He  is  ugly  to  an  extent  that  makes  those  who  look  at 
him  shudder.  He  is  of  the  true  Jacobin  typa  To  these  shapeless 
features  add  a  careless  dress  and  uncombed  hair,  and  you  will  have 
an  almost  accurate  photograph  of  the  citizen.  That  orator  of  modern 
demagogy  produces  in  the  tribune  the  efiect  of  a  torpedo,  that  is  to 
say,  he  benumbs  his  audienca  When  he  has  succeeded  in  saying  a 
biting  thing,  we  see  his  pale  face  light  up  with  an  indescribable 
tawny  and  wavering  brilliancy.  He  seems  to  be  in  his  element;  he 
wounds,  he  cuts,  he  is  happy.  Jules  Favre  has  the  qualities  which 
best  serve  the  partisans  of  anarchy:  he  watches  and  he  waits." 

But  whatever  may  be  the  differences  of  opinion  with  regard  to  the 
political  and  religious  views  of  M.  Jules  Favre,  there  is  none  with 
regard  to  the  exquisite  finish  and  perfection  of  his  oratory.  There  is 
in  it  a  delicacy,  a  precision,  and,  at  the  same  time,  a  vigour,  which  is 
scarcely  to  be  found  in  the  most  elaborate  writing.  "Do  we  talk  of 
the  art  of  speaking?"  says  an  eminent  French  writer  and  advocate, 
*'  there  is  one  man  whom  we  must  name,  and  beside  whom  no  other 
can  be  placed.  I  do  not  believe  that  at  any  period  the  Bar  has 
afforded  a  similar  model  of  skill  in  language  carried  to  the  point  to 
which  M.  Jules  Favre  has  carried  it ;  all  the  refinements,  the  delicacies, 
the  audacities  of  style,  are  there  animated  by  the  impulse  of  the  dis- 
course. It  is  a  new  manner.  We  no  longer  recognise  in  it  the  style 
of  the  Bar,  which  is  characterised  by  a  facility,  a  suppleness,  a  factitious 
brilliancy,  such  as  is  found  among  the  best  advocates — qualities  which 
possess,  indeed,  a  certain  value,  and,  like  a  kind  of  music,  lend  effect 
to  speech,  which  are  sufficient  for  the  ends  of  justice,  which  have  even 
been  found  sufficient  for  eloquence,  but  of  which  M.  Favre  has,  never- 
theless, disdained  both  the  dangers  and  advantages.  He  has  sought 
for  something  better,  and  he  has  found  it ;  he  has  resolved  to  have  in 
his  oratory  the  delicacy,  the  precision,  the  finish,  the  skill  which  the 
most  experienced  pen  could  scarcely  produce,  and  he  has  succeeded ; 
he  has  believed  that  it  was  possible  by  means  of  art  to  succeed  in  ex- 
pressing anything,  and  he  has  been  able  to  do  so.'' 

The  oratory  of  M.  Jules  Favre  is  of  a  peculiar  character — it  at  once 
agitates  and  charms.  He  loves  danger  and  difficulty ;  and  his  elo- 
quence is  never  more  conspicuous  and  successful  than  when  called 
forth  by  critical  and  perilous  circumstances.    He  writes  and  speaks 
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extempore  with  equal  ease  and  finish.  He  is  a  traly  great  artist  in 
th6  science  of  speech,  and  the  closest  inspection  of  his  eloquence  only 
serves  to  reveal  fresh  beauties.  The  following  extract  from  an  address 
delivered  by  him  as  batonnier,  at  the  opening  of  the  Ck)nferences  of  the 
Order  of  Advocates,  in  December,  1860,  may  give  a  taint  conception 
of  the  beauty  of  his  ideas,  and  the  felicity  of  his  expressions : — ''  And 
I,  my  dear  brethren,  if  I  may  venture  to  speak  after  these  great  geniuses, 
I  would  add  that  the  orator  ought  not  to  rest  satisfied  with  instnict> 
ing,  persuading,  charming  his  heai^ers ;  the  admiration  whose  irrepres- 
sible manifestations  intoxicate  him,  should  not  be  his  chief  reward ;  it 
is  to  realize  the  ideal  type  of  the  true  and  the  good,  the  germ  of  which 
is  implanted  in  his  bosom,  that  he  should  direct  every  eneigy  of  his 
being !  Noble  and  valiant  labour,  which  raises  the  finite  being  to 
the  very  limits  of  the  infinite  regions  where  his  nature  becomes  trans- 
formed; mighty  and  fruitfal  meditations,  through  which,  pur- 
suing with  unwearied  ardour  the  vision  which  she  beholds,  in  spite  of 
her  weakness,  thought  expands  and  kindles,  and  overwhelms  the  soul 
with  almost  celestial  joys !  ineffable  pleasures !  of  which  no  human 
tongue  can  depict  the  power  and  the  sweetness,  for  they  are  the  highest 
expression  of  the  power  of  our  immaterial  essence.  Poetry  has  given 
a  symbol  of  them  in  immortalizing  the  sublime  delirium  of  the  artist, 
who  feels  the  heart  of  the  woman  palpitate  beneath  the  marble  which 
grows  under  his  chisel,  and  prostrates  himself,  overwhelmed  with  love, 
before  that  ineffable  work,  for  the  production  of  which  his  hand  has 
been  united  with  the  hand  of  God !  And  think  not,  my  dear  brethren, 
that  it  is  a  rash  requirement  on  my  part  to  urge  you  to  these  aspira- 
tions— they  are  the  source  of  all  that  is  truly  great  It  is  by  the  heart 
that  men  are  governed,  and  it  is  the  beautiful  that  penetrates  and  cap- 
tivates it.  Moral  beauty  exercises  upon  men  au  empire  fax  more 
irresistible  than  physical  beauty,  which  is  only  the  reflection  and  visible 
sign  of  the  former.  But  is  that  a  reason  why  he  whose  mission  it  is  to 
persuade,  should  disdain  the  seductions  of  thought  ?  why  he  should  re- 
nounce the  decisive  assistance  which  he  gains  from  purity  of  language, 
grace  of  manner,nobility  of  expression,  vivacity  of  description,  splendour 
of  imagery,  and  the  vigorous  comparison  of  ideas  ?  These,  it  is  said, 
relate  only  to  form,  and  our  positive  age  is  not  content  with  that — ^it 
demands,  above  all,  practical  and  precise  ideas  which  can  be  expressed 
without  fine  words.  My  dear  brethren,  believe  me,  these  ideas,  too 
often  repeated,  are  but  sophisms  for  the  use  of  the  incapable.  I  am 
far  from  disregarding  the  tendency  of  many  minds  to  shorten  eveiy- 
thing ;  mediocrities  find  their  account  in  this  diiAinution ;  certain 
politicians  make  it  the  foundation  of  their  fortunes ;  I  perceive  also 
its  melancholy  traces  in  literature  and  the  arts, — ^and  it  is  therefore 
that  I  conjure  you  to  strive  courageously  against  this  progressive 
lessening  of  ourselves.  As  much  as  it  is  necessary  to  shun  bombast 
and  bad  taste,  so  much  is  it  also  necessary  to  adhere  with  a  pious 
respect  to  our  old  traditions  of  elegance  and  distinction,  which  form 
one  of  the  most  precious  patrimonies  of  our  nationality*    That  beaoti- 
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ful  Frencli  language — the  language  of  Descartes,  of  Bosswet,  of  Pascal, 
of  Bacine,  of  Moli^re,  of  Voltaire,  is  so  admirable  an  instrument,  that 
those  who  ^re  called  to  the  signal  honour  of  making  use  of  it  in  the 
discharge  of  public  duty — ^and  what  a  duty!  the  free  defence  of  right ! 
— ^would  be  in  the  highest  degree  culpable  if  they  permitted  it  to  be 
degraded  and  perverted  in  their  hands." 

The  youngest,  though  one  of  the  ablest  of  the  many  eminent  advo« 
cates  who  take  a  leading  part  in  the  debates  of  the  Legislative  body, 
is  M.  Emile  Ollivier,  bom  at  Marseilles  in  1826,  and  called  to  the 
Parisian  Bar  in  1846.  He  received  the  appointment  of  Commissary- 
Ghneral  to  the  republic  in  the  £ouches-du-Rhone  and  in  the  Var,  and 
was  shortly  afterwards  made  Prefect  in  the  first  of  these  departments, 
and  subsequently  Prefect  in  the  Haute-Mame,  where  he  remained 
until  the  beginning  of  1849,  when  he  returned  to  the  Bar,  and  soon 
succeeded  in  obtaining  employment  in  a  number  of  important  cases, 
in  which  his  eloquence  and  independent  spirit  were  conspicuously 
displayed.  Among  these  we  may  mention  bis  pleading  for  MUa  de 
Guevry  against  the  Corporation  of  Picpus ;  for  the  students  accused 
of  having  excited  a  disturbance  during  SI  Nisard's  course  of  lectures; 
and  for  the  homoeopathic  practitioners.  His  refusal  to  plead  before 
the  Council  of  War  at  Lyons  in  1857,  drew  down  upon  him  a  sus- 
pension of  six  months;  and,  in  December,  1859,  the  freedom  of  speech 
displayed  in  his  defence  of  M.  Vacherot,  before  the  Correctional 
Tribunal  of  the  Seine,  was  visited  with  the  penalty  of  three  months 
interdiction,  the  sentence  bearing  that  he  had  failed  in  the  respect  due 
to  justice.  But  this  sentence  was  a  gross  infraction  of  the  liberty  of 
defence  which  the  French  Bar  has  always  so  firmly  and  courageously 
maintained,  and  which  the  public  prosecutor  and  his  subordinate 
ofiScials,  under  the  present  absolute  government,  are  ever  striving  to 
curtail  or  destroy.  The  Bar,  accordingly,  warmly,  but  unsuccessfSly, 
espoused  the  cause  of  M.  Ollivier  as  the  cause  of  the  whole  order.  An 
exception  of  incompetence  proposed  before  the  Imperial  Court,  in 
1860,  was  disallowed,  and  the  appeal  to  the  Court  of  Cassation  follow- 
ing thereon  was  also  refused. 

In  1857,  M.  Ollivier  was  elected  a  deputy,  and  since  then  he  has 
raised  himself,  by  eloquence,  energy,  and  knowledge  of  business,  to  a 
commanding  position  in  the  Legislative  body.  He  is  a  sound  and 
learned  lawyer,  and  was  one  of  the  principal  founders  of  "  La  Revue 
pratique  de  droit  Fran^ais,''  to  which  he  has  contributed  many 
valuable  articles.  He  is  also  a  vigorous  and  brilliant  journalist  In 
politics  he  is  a  liberal,  but  his  views  are  much  more  moderate  than 
those  of  M.  Jules  Favre,  and  not  so  diametrically  opposed  to  the 
existing  government  He  is  a  politician  somewhat  of  the  stamp  of 
Alexis  de  Tocqueville — an  ardent  friend  of  liberty,  an  opponent  of 
privilege,  but,  at  the  same  time,  fully  awake  to  the  dangers  which 
beset  a  democratic  government,  and  to  the  necessity  of  providing 
sufficient  checks  and  safeguards  against  them.  His  views  are  thus 
briefly  expressed  in  his  circular  to  the  electors  of  Var,  dated  May, 
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1863 : — "  If  they  ask  you,"  he  says,  "  what  are  my  principles,  reply, 
that,  since  184j8,  I  desire  liberty  without  disorder,  but  order  without 
despotism;  that,  since  1857,  equally  removed  from  systematic  appro- 
bation and  systematic  opposition,  I  have  had  recourse  only  to  justice 
and  independence  in  order  to  win  liberty." 

There  are  many  younger  and  less  distinguished  advocates,  besides 
those  we  have  already  mentioned,  who  are  members,  and  no  insignifi- 
cant members,  of  the  Legislative  body.  But  we  think  we  have 
amply  succeeded  in  showing  how  important  is  the  influence  there 
exercised  by  the  French  Bar.  We  have  likewise  pointed  out,  in  the 
course  of  our  historical  sketch,  numerous  instances  of  the  wisdom, 
independence,  and  moderation,  the  love  of  well-regulated  freedom,  the 
dislike  of  violence,  the  spirit  of  brotherhood  and  self-respect,  the 
heroic  self-devotion,  which  have  signalised  the  annals  of  that  great 
body;  and  we  have  no  reason  to  think  that  the  Bar  of  to-day  will 
prove  unworthy  of  its  glorious  traditions.* 


The  Law  Magazine  and  Law  Review;  or,  Quarterly  Journal  of 
Jurisprudence,  for  August,  1868.  New  Series,  Nos.  L,,  Ll. 
London:  Butterworths,  7  Fleet  Street;  Edinburgh:  T.  &  T.  dark. 

The  August  number  of  this  solid  and  substantial  quarterly  opens 
with  a  notice  of  Lord  Brougham,  written  by  one  who  knew  him,  and 
therefore,  perhaps,  with  too  marked  partiality  and  admiration.  The 
writer  adopts  the  Cowgate  theory  as  to  the  birthplace  of  the  great 
orator.  The  next  article  is  on  the  prospects  of  a  digest,  but  does  not 
add  much  to  a  subject  which  is  in  the  unhappy  position  of  being 
under  the  consideration  of  a  Royal  Commission,  an  infallible  specific 
for  the  time  against  earnest  controversy  and  useful  discussion.  A 
paper  on  the  Law  of  Merchant  Shipping,  apropos  of  a  new  edition  of 
Mr  Hopkins'  useful  manual  of  General  Average,  and  some  other 
books  of  the  kind,  has  some  good  points.  Its  author  questions  the 
recent  decisions  of  the  Judicial  Committee  in  How  v.  Kirchner  (II 
Moo.  P.C.  21),  and  Kirchner  v.  Venus  (12  Moo.  P.C.  361),  that 
when  a  bill  of  lading  bears  that  freight  is  to  be  paid  by  the  shippers 
at  the  port  of  shipment,  no  lien  on  the  goods  can  be  enforced  against 
the  consignee  at  the  port  of  shipment  if  the  money  is  not  in  fiict 
paid.  Putting  aside  the  theoretical  ground  of  the  decision,  that  the 
payment  stipulated  for  by  the  shipowner  in  such  a  case  is  not  "  freight," 

*  Note. — ^The  series  of  papers,  of  which  the  above  is  the  condading  number,  wiU 
shortly  be  pablished  in  a  separate  and  greatly  extended  form,  under  the  title  of  *'  An 
Historical  Sketch  of  the  French  Bar,  from  its  origin  to  the  present  day,  with  Biogra- 
phical Notices  of  some  of  its  Principal  Advocates  of  the  Nineteenth  Century,"  by 
Axohd.  Toungi  Esq.,  Advocate. 
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and  therefore  cannot  found  a  lien  for  freight,  the  writer  professes  that 
he  cannot  see  "  the  inconveniences  of  establishing  such  a  lien  "  referred 
to  by  Lord  Chelmsford.  "  Por  once  that  the  goods  were  delivered  by 
the  master,  the  lien  should  be  decreed  abandoned.  But,  previously  to 
the  delivery,  there  is  no  greater  difficulty  in  holding  them  subject  to 
lien  than  in  an  ordinary  case  where  the  bill  of  lading  expressly  shows 
that  the  goods  are  subject  to  freight.  ...  A  maritime  lien  for 
damage  caused  by  a  collision  follows  the  delinquent  ship  into  what- 
soever hands  she  may  come,  and  can  be  enforced  within  a  reasonable 
time  {Dean  v.  Richards,  the  JEuropa,  2  Moo.  P.O.,  N.S.  1).  There 
surely  is  as  much  inconvenience  in  the  rule  in  the  *Europa's'  case  as 
in  that  which  we  are  considering.  Again,  if  a  bill  given  for  the 
freight  has  become  due,  and  been  dishonoured,  before  the  ship  arrives 
at  her  destination,  the  lien  is  revived,  unless  the  ownership  of  the 
cargo  has  been  changed  in  the  meantime.  Here  also  we  find  the 
inconvenience  referred  to  by  Lord  Chelmsford  ignored  on  account  of 
more  important  considerations.  The  law  ought  not  to  be  astute  in 
depriving  a  creditor  of  a  lien  ox,  any  other  substantial  security  he  may 
have  for  the  satisfaction  of  his  claim,  where  the  right  of  a  third  party 
is  not  in  question." 

We  have  not  the  report  of  Kirchner  v.  Venus  beside  us,  but,  if  we 
rightly  remember,  the  inconvenience  which  the  Court  had  in  view 
was  that  arising  from  the  fact  that  bills  are  negotiable  instruments, 
and  that  in  most  cases  they  do  bring  into  question  the  rights  of  third 
parties,  who  are  led  by  the  statement  on  the  face  of  them  (in  this  case, 
''freight  payable  at  the  port  of  shipment  one  month  after  sailing,  ship 
lost  or  not  lost")  to  believe  that  no  lien  can  exist.  There  is  no  doubt 
some  force  in  the  observations  of  the  reviewer;  but  as  we  may  have 
an  opportunity  of  returning  to  the  subject  erelong  in  noticing  some 
Scotch  cases  on  Maritime  Law,  we  need  not  say  more  at  present. 

The  August  number  contains  also  an  article  on  the  Judicial  Com- 
mittee of  the  Privy  Council,  with  a  view  to  reforms,  and  one  on 
judicial  officers  sitting  in  the  House  of  Commons.  There  are  many 
notices  of  new  books,  and  the  "  events  of  the  quarter  "  are  recorded 
with  spirit  and  fidelity.  One  of  these  events  will  be  read  with  interest 
by  members  of  the  Scotch  Bar,  relating  as  it  does  to  an  institution 
"  though  lost  to  sight,  to  memory  dear."  We  quote  it,  though  we  are 
rather  amused  than  edified  by  the  appearance  of  a  paragraph  so 
undeniably  vulgar  in  such  a  place: — 

"JUDOEB*  DINNEB. 

"  We  are  delighted  to  see  this  good  old  rule,  we  cannot,  indeed,  say  kept  up  (for  it  ia 
not !)— but  reviving.  We  rejoice  to  note  a  remarkable  instance  of  it;  because  there  are 
few  things  in  the  legal  profession  better  calculated  to  maintain  a  friendly  feeling  between 
the  Bench  and  the  Bar  (a  matter  of  more  importance  in  the  administration  of  justice 
than  at  first  meets  the  eye)  than  a  convivial  meeting  now  and  then.  It  has  many  ad- 
vantages  of  a  social  kind;  above  all,  it  reduces  the  distance  between  the  judges  and  the 
barristers,  which,  in  the  nature  of  things  exists,  and  which,  in  the  nature  of  things, 
wiU  widen,  imless  it  be  restrained  by  the  constant  renewal  of  some  such  reunions  as 
this.  It  was,  probably,  to  enable  the  judges  to  keep  up  (amongst  other  things)  such 
laudable  cnstoms  with  a  view  to  an  harmonious  intercourse  that  the  legislature  granted 
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auch  liberal  Balaries  to  the  judges.  There  are  some  who  seem,  from  their  talk,  to  look 
upon  their  Balaries  in  a  very  different  light.  Be  that  ae  it  may,  in  many  instance!,  we 
Bay  it  without  offenoe,  it  would  be  difficult  to  find  any  other  reason  for  so  libenl  an 
allowance. 

''  We  are  led  to  make  these  remarks  in  consequence  of  a  friendly  gathering  of  the 
kind,  under  the  hospitable  roof  of  the  ever  kind  and  ever  generous  Chief-Baron  Kdy. 
On  the  30th  June,  a  banquet  of  surpassing  elegance,  equalled  only  by  the  great  courtesy 
of  the  hosty  was  given  by  him  at  No.  8  Conoaoght  Phice,  Hyde  Park,  to  the  leailen  of 
the  Northern  circuit — the  circuit  chosen  this  time  by  the  Chief  Baron. 

*  Sed  qmt  comantibui  und, 
Fundani,  pulchri  fuerit  tibi,  noite  laboro' 

"  In  addition  to  the  circuit  leaders,  there  were  present,  Mr  Justice  Hannen,  who  is 
associated,  this  time,  with  the  Chief  Baron  on  circuit,  and  Mr  Justice  Blackbom,  who 
remains  in  town. 

"As  we  have  said,  it  was  a  princely  eotertainment;  and^  when  we  have  said  that,  we 
can  say  no  more." 

The  November  number,  just  published,  treats  of  recent  compensation 
cases  in  an  article  which  will  be  found  very  useful  in  practice;  of  the 
marriage  laws,  in  a  moderate  and  conciliatory  tone  towtvrds  Scotland 
and  Ireland;  of  revising  barristers,  in  a  critical  spirit  towards  both 
the  barristers  and  the  judges  who  appoint  them ;  of  Anglo-American 
copyright  and  Low  v.  Routledgey  with  laudation  of  Lord  Caims's 
opinion;  of  Partnership  Law  Legislation;  the  New  York  code  of 
servitudes,  and  other  subjects  more  or  less  interesting.  The  Scotch 
lawyer  will  be  gratified  by  the  prompt  and  hearty  recognition  by  the 
Law  Review  of  the  great  merits  of  Mr  John  McLaren's  recent  work 
on  Wilis  and  Successions,  which  receives  a,  first  notice  in  this  number. 
The  appendix  contains  a  new  feature  in  Notes  of  Scotch  Decisions  for 
English  Lawyers,  abridged  from  the  Scottish  Jurist;  and  we  may 
notice  that  it  has  also  a  revised  report  of  Mr  Chisholm  Anstey's 
elaborate  and  exhaustive  judgment  at  Finsbury  on  the  claims  of 
women  to  be  registered  as  voters. 


Mr  Grant  Duff  on  Law  Reform, — There  are  two  reasons  for 
referring  to  what  Mr  Grant  Duff  said  on  this  subject  to  his  constitu- 
ents of  the  Elgin  burghs.  In  the  first  place,  it  is  likely  to  be  missed 
by  many  readers  in  the  huge  rubbish  heap  of  election  addresses;  and, 
in  the  second  place,  it  is  very  useful  for  lawyers  to  know  what  men 
of  Mr  Grant  Duff's  calibre  say  and  think  of  them  and  their  profession, 
as  well  as  of  the  law  which  they  are  engaged  in  administering. 
Perhaps  a  race  of  lawyers  accustomed  to  reason  rather  6x)m  principles 
than  from  decided  cases,  might  become  at  times  too  abstract  and 
transcendental,  and  the  law  in  their  hands  would  be  too  uncertain 
and  intangible  a  commodity  to  be  quite  satisfactory  to  the  British 
mind;  but  Mr  Grant  Duff  is  quite  right  in  thinkmg  that  we  now 
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depend  too  much  on  precedent  and  too  little  on  principle.  After 
referring  to  the  foundation  of  the  Scottish  Law  Amendment  Society, 
and  the  absurdly  deficient  educational  system  of  the  English  Inns  of 
Court,  he  said; — 

"I  caonot,  however,  too  often  repeat  that  there  are  few  reforms  that  would  add 
more  visibly  to  the  comfort  of  us  all  than  the  substitution  of  a  code  for  our 
present  fearfully  voluminous  law  libraries;  together  with  the  raising  up,  through 
an  improved  legal  education,  of  a  race  of  lawyers  accustomed  to  reason  rather 
from  principles  than  from  decided  cases.  Assimilation  of  the  laws  prevailing  in 
Great  Britain,  north  and  south  of  the  Tweed,  is,  of  course,  a  mere  question  of 
time.  So  far  as  commercial  law  is  concerned,  it  is  rapidly  proceeding;  and  the 
abolition  of  the  law  of  primogeniture,  together  with  the  prohibition  of  settlements 
extending  beyond  the  life  of  persons  in  being  when  the  settlement  is  made,  to 
which  we  are  clearly  advancing,  will  obviously,  before  very  long,  cause  such  an 
sJteration  and  simplification  of  land  rights  in  both  parts  of  the  country  as  to 
permit  the  two  systems  being  fused  together. 

"That  consummation  we  shall  not  see,  but  there  are  two  changes  in  our  arrange- 
ment which  I  hope  we  may  see — ^the  creation  of  a  Minister  of  Law  and  Justice 
in  England  and  in  Scotland;  such  a  lightening  of  the  work  and  increase  of  the 
pay  ofour  Lord- Advocate  as  may  enable  him  to  devote  his  mind  exclusively  to 
public  business  and  amendments  of  the  law. 

"Nothing  is  more  disheartening  than  to  see  the  way  in  which  law  reforms, 
which  are  acknowledged  by  all  reasonable  persons  to  be  necessary,  hang  fire, 
because  no  one,  except  a  great  lawyer  and  member  of  the  government,  can  deal 
with  them;  and  the  official  gentlemen  who  answer  to  this  description  are  so 
overwhelmed  by  the  mass  of  private  practice  which  is  poured  in  upon  them,  that 
they  can  only  rarely  and  fitfully  give  an  undivided  attention  to  public  affairs. 
We  have  often  had  examples  of  this  in  Scotland,  but  in  England  it  is  far  worse. 
The  small  amount  of  law  reform  that  the  country  gets  out  of  its  highly-paid 
Attorney- Greneral  is  only  more  remarkable  than  the  astonishing,  the  colossal, 
the  almost  incredible  sums  which  he  hives  up  out  of  his  private  practice,  to  lay 
wide  and  deep  the  foundations  of  the  Peerage  to  which  he  usually  looks  forw^d 
as  the  reward  of  his  toils.** 

2%«  Court  of  Session  Act  1868. — Messrs  Blackwood  &  Sons  have 
published  a  very  handsome  handbook  of  Court  of  Session  practice 
under  this  Act.  It  has  been  prepared  by  Messrs  Charles  Scott  and 
David  Brand,  advocates,  the  former  of  whom  is  understood  to  have 
given  the  Lord-Advocate  much  important  assistance  in  the  prepara- 
tion of  the  Act.  The  book  consists  of  a  tabular  statement  of  all  the 
proceedings  in  a  cause,  which  cannot  fail  to  be  of  service  to  those 
who  have  to  conduct  cases  under  the  new  forms,  and  which  will  be 
especially  valuable  to  agents  in  the  country,  who  are  now  necessarily 
brought  into  much  closer  contact  with  the  Supreme  Court  and  its 
procedure.  This  statement  at  once  enables  an  agent  in  the  country 
to  ascertain  the  different  steps  in  a  Court  of  Session  action,  and 
the  time  a  litigation  will  probably  take.  Especially  it  shows  him 
the  necessity  of  being  prepared  beforehand  with  the  material^  of  his 
case.  The  text  of  the  Act  is  given  in  full,  and  illustrated  with 
ample  and  lucid  notes,  explaining  the  connection  of  the  various  parts 
of  the  statute,  and  aiding  to  overcome  or  remove  many  difficulties 
which  occur  to  the  practitioner.  We  may  refer  to  the  commentary 
on  the  clauses  as  to  amendments  as  being  exceedingly  useful  and 
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suggestive;  and  those  who  propose  to  resort  to  the  Court  for  an 
opinion  on  pure  questions  of  law,  instead  of  getting  an  opinion  of 
counsel,  would  do  well  to  consult  Messrs  Scott  and  Brand's  observa- 
tions on  section  63  of  the  statute  which  makes  this  useful  provision. 
They  point  out  that  such  an  opinion  may  be  obtained  even  in  the 
course  of  a  process  in  an  inferior  Court,  if  the  parties  are  agreed  on 
the  facts.  The  twenty-third  section — ^which  deals  with  the  mode  of 
obtaining  decrees  in  absence,  and  which  makes  considerable  changes 
on  the  previous  system — is  very  fully  annotated.  That  the  con- 
struction put  upon  the  statute  by  the  editors  should  in  all  cases  be 
the  same  as  that  adopted  by  the  Court,  can  hardly  be  expected;  yet 
we  believe  that  most  points  hitherto  arising  have  been  decided  in 
conformity  with  the  views  of  the  editors.  The  usefulness  of  the 
volume  is  much  enhanced  by  the  insertion  in  their  appropriate  places 
of  the  relative  sections  of  the  Act  of  Sederunt  of  14th  October,  1868, 
and  of  other  statutes  and  Acts  of  Sederunt  still  in  force,  and  fre- 
quently requiring  to  be  read  and  applied  along  with  the  preseut  Act 
The  index  is  minute,  and  has  evidently  been  prepared  with  great 
care.  One  may  rest  assured  that  anything  not  noticed  in  the  index 
is  not  in  the  volume. 

The  Parliament  House  Book, — Mr  Bumess's  excellent  practitioner's 
handbook  is  this  year  a  little  bigger  than  usual,  as  might  be  expected 
after  so  much  legislation  and  such  important  changes  in  practice,  and 
all  the  new  matter  is  most  useful  In  the  "Digest  of  Practice/' 
introduced  last  year  for  the  first  time,  are  now  embodied  all  the 
important  provisions  of  the  new  Court  of  Session  Act  That  Act, 
and  the  relative  Act  of  Sederunt,  are  given  in  full,  with  the  usual 
statutes.  There  are  also  added  the  Titles  to  Land  Consolidation  Act 
1868,  at  full  length,  with  all  its  schedules;  the  Land  Eegisters  Act, 
the  Judgments  Extension  Act,  Documentary  Evidence  Act,  Entail 
Amendment  Act — all  of  1868.  The  supplement  also  contains  the 
Court  of  Law  Fees  Act,  the  Justiciary  Court  Act,  and  the  Act  of 
Sederunt  of  14th  October  last.  If  we  might  say  a  word  to  our 
readers  out  of  Edinburgh,  we  would  recommend  them  to  take  a  per- 
sonal interest  in  the  study  of  Court  of  Session  practice,  as  it  is  con- 
veniently abridged  for  them  in  this  book  and  in  the  useful  work  of 
Messrs  Scott  and  Brand.  <.•  There  can  be  no  doubt  that,  by  the  early 
introduction  of  the  system  of  trying  issues  of  fact  on  circuit,  and  the 
abolition,  probably,  of  all  Edinburgh  monopolies — certainly  of  the 
absurd  system  of  auditing  country  agents'  accounts — ^practitioners  in 
the  country  will  immediately  have  an  interest  in  Supreme  Court 
business  from  which  they  have  hitherto  been  excluded,  and  the  sooner 
they  prepare  for  the  change  the  better. 

The  Royal  Commission  on  Scottish  Judicatories, — ^In  consequence 
of  the  objections  to  the  constitution  of  this  Commission,  which  we 
were  among  the  first  to  state,  and  which  were  also  strenuously  urged 
by  certain  important  legal  bodies,  the  Lord  Advocate,  with  com-* 
mendable  readiness  to  repair  an  error^  has  advised  Her  Majesty's 
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Grovemment  to  recal  the  Ciommission  formerly  granted,  and  issue  a 
new  one.  The  new  Commission  is  dated  November  19,  and  recals 
the  former  Commission — 

^^To  inqnire  into  the  constitution  and.juriadiction  of  the  various  Courts  for 
the  administration  of  justice,  ciyil  and  criminal,  in  Scotland:  to  wit,  the  Court 
of  Session,  the  Court  of  Justiciary,  the  Commission  for  Plantation  of  SLirk  and 
Valuation  of  Teinds,  the  Sheriff  Courts,  Commissary  Courts,  Burgh  Courts, 
Dean  of  Guild  Courts,  Baron  and  Regality  Courts,  Police  Courts,  and  Justice 
of  Peace  Courts;  and  also  to  inquire  into  the  form  of  writs  and  pleadings,  and 
the  rules  of  procedure  and  the  priyileges  of  agents  in  the  said  several  Courts; 
and  also  to  mquire  into  the  system  of  review  of,  and  appeal  from,  the  decrees, 
interlocutors,  and  orders  issued  by  these  Courts  respectively." 

It  then  grants  commission  to  the  same  persons  (whose  names  are 
given  in  the  Journal  for  November),  except  Lord  Westbury,  and,  in 
addition,  to  Sir  W.  Page  Wood,  Lord-Justice  of  Appeal  in  Chancery; 
Sir  J.  S.  Willes,  one  of  the  Justices  of  the  Court  of  Common  Pleas; 
Sir  Edward  Colebrooke,  Bart;  Mr  James  Campbell,  Sheriff-Substi- 
tute of  Mid-Lothian;  Mr  James  Adam,  advocate;  and  Mr  A.  B. 
Shand,  advocate;  or  any  six  or  more  of  them — 

"  To  make  diligent  and  full  inquiry  inta  the  constitution  and  jurisdiction  of 
the  said  several  Courts,  and  into  the  forms  of  writs  and  pleadings,  and  the  rules 
of  procedure,  and  the  privileges  of  agents,  at  present  in  use  and  force  in  the 
said  several  Courts,  and  into  the  operation  and  effect  of  the  existing  laws  and 
arrangements  for  distributing  and  transacting  the  judicial  business  of  the  said 
Courts  respectively,  as  well  in  Court  as  in  the  various  offices  of  the  clerks  of  the 
said  Courts,  and  other  offices  connected  with  the  said  several  Courts,  and  into 
the  duties  and  emoluments  of  all  officers  acting  under  us  before  said  Courts,  and 
into  the  system  of  review  of,  and  appeal  from,  the  decrees,  interlocutors,  and 
orders  issued  by  the  said  Courts  respectively,  with  a  view  to  ascertaining  whether 
any  and  what  changes  and  improvements,  either  by  altering  the  constitution 
and  jurisdiction  of,  or  the  form  of  writs  and  pleadings,  and  prcNsedure,  and  privi- 
leges of  agents  in  the  said  county  or  any  of  them,  or  otherwise,  may  be  advan- 
tageously made,  so  as  to  provide  for  more  speedy,  economical,  and  satisfactory 
despatch  of  the  judicial  business  now  transacted  by  the  said  Courts,  and  for  the 
better  discovery  of  truth  in  the  premises/' 

The  Commissioners  are  invested  with  power  to  examine  the  judges, 
officers,  and  clerks  of  the  said  Courts,  and  all  other  persons  whom 
they  may  judge  necessary;  and  to  cause  the  officers  and  clerks  to 
produce  before  them  all  records,  orders,  books,  papers,  or  other  writ- 
ings belonging  to  any  of  said  Courts,  or  in  the  custody  of  their  officers. 
Professor  Macpherson,  as  before,  is  appointed  Secretary.  It  is  under- 
stood that  Mr  Toung,  M.P.,  declined  to  accept  a  nomination. 

The  patch  is  a  tolerable  one  as  far  as  it  goes,  but  it  fails  to  cover 
all  the  defects  of  the  originally  ill-made  and  tattered  garment  which 
the  Lord  Advocate  now  attempts  to  mend.  The  public  is  still  insuf- 
ficiently represented;  and  the  junior  bar  cannot  accept  Messrs  Adam 
and  Shand,  although  both  able  men,  as  their  representatives,  both  of 
them  being  men  who  have  already  won  official  promotion,  and  whose 
opinions  on  many  most  important  points  are  understood  to  be  quite 
opposed  to  change.    Lord  Justice  Page  Wood  and  Mr  Justice  Willes^ 
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if  they  are  able  to  attend  the  meetings  of  the  Commissioo,  will  bring 
valuable  aid.  The  former  is  one  of  the  most  distingnished  of  English 
equity  judges,  and  a  member  of  the  Commission  on  English  judica- 
tures, now  sitting.  Mr  Justice  Willes  is  equally  eminent  in  common 
law,  and  is  the  reputed  author  of  the  "  Common  Law  Procedure  Act^" 
the  existing  English  code  of  practice.  Sir  Edward  Colebrooke  and 
Sheriff-Substitute  Campbell  will  both  be  excellent  Commissioners, 
and  ought  originally  to  have  been  on  the  list  On  the  whole,  the 
Commission  may  now  do  some  good:  it  would  do  much  more  if  eight 
or  ten  names  were  struck  out  altogether.  We  understand  that  the 
meetings  of  the  Commission  for  taking  evidence  are  to  be  private. 

Scotch  Queen's  Counsel. — Patents  have  been  issued,  conferring  the 
rank  of  Q.C.  on  four  members  of  the  Scotch  law,  the  present  and  late 
Lords- Advocate  and  Solicitors-General — Messrs  Gordon,  Millar,  Mon- 
creiff,  and  Young. 


Uotcs  of  Casts. 


COURT    OF    SESSION. 
{Reported  by  William  Outhrieand  WUliam  Mackintosh,  Esquires,  Advocates), 


FIRST  DIVISION. 

Davidson  v.  Boyd. — Oct  24. 

Landlord  and  Tenant — Anticipated  Payment  of  Rent — Sequestration — 
Trustee — Tantum  et  Tale, — Summons  in  Perth  Sheriflf  Court,  under  Debts 
Recovery  Act,  by  trustee  on  the  sequestrated  estate  of  J.  Wood,  for  £43, 
being  rent  of  a  bouse  of  which  defr.  was  tenant  from  Whits,  to  Marts., 
1867.  Mrs  Boyd  paid  the  rent  to  Wood,  her  landlord,  on  29th  Oct.,  1867, 
in  htmafide,  and  in  the  belief  that  he  was  solvent.  Wood  was  sequestrated 
on  9th  Nov.,  1867.  The  S.  S.  (Barclay)  held  the  payment  on  29th  Oct 
bad  in  law,  as  being  a  payment  in  anticipation  of  the  term.  The  Sheriff 
(Tait)  altered,  holding  that  the  doctrine  as  to  anticipated  payment  of  rent 
did  not  apply  to  rents  of  urban  subjects  where  the  rent  may  be  held  as  due 
de  die  in  diem,  and  vesting  currente  termino,  instead  of  at  the  arrival  of  the 
term  day.     Pursuer  appealed. 

The  Court  adhered  to  the  SherifiTs  judgment.  Lord  Einloch  said  there 
certainly  was  a  rule  by  which  a  payment  of  rent  before  the  term  in  certain 
circumstances  did  not  discharge  the  tenant.  The  difficulty  was  to 
determine  in  whose  favour  that  rule  operated.  It  operated  in  favour  of 
purchasers^  and  it  was  said  also  of  arresting  creditors.  This  was  not,  how- 
ever, the  case  of  an  individual  purchaser  or  creditor,  but  of  the  whole  body 
of  creditors.  The  trustee  simply  took  up  the  bankrupt's  right,  tantum  el 
tale,  and  could  only  prosecute  it  to  the  same  extent  as  it  could  be  enforced 
by  the  bankrupt. 

Act,—Fra8er,    Hcdl    Agefnt-^J.  GaUMy,   S.S,C. AU.-Gark,*Adam. 

Agentr-J.  &  C.  ^ttiwart,  W.8, 
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Gillespie  v.  Honeyman. — Oct.  29. 

Proem -^  fftUband  and  Wife  —  Disclaimer  of  Instance  by  Wife, — 
Eedaction,  on  the  ground  of  death-bed,  of  a  bond  of  provision  to  defr.  by 
her  late  husband,  securing  her  a  life-rent  of  £120  a  year,  and  of  an 
instrument  of  sasine  thereon.  The  summons  is  at  the  instance  of  defr.'s 
daughter,  the  heiress  of  entail  in  possession  of  the  estate  over  which  the 
provision  is  secured,  with  consent  and  occurrence  of  her  husband.  Defr. 
pleaded  that  the  pursuer  had  no  right  to  use  his  wife's  name  in  the  action, 
as  she  did  not  authorise  or  sanction  it.  It  appeared  that  this  lady  denied 
having  authorised  the  action,  and  the  L.  O.  (Jcrviswoode)  therefore 
dismissed  the  action,  so  far  as  it  proceeded  at  the  instance  of  defr.'s 
daughter.  The  L.  O.  did  not  hold  it  competent  for  a  married  woman  to 
exercise  an  uncontrolled  will  in  all  cases,  or  in  every  state  of  circumstances 
to  insist  or  not  in  an  action  to  which  she  is  a  necessary  party  as  a  pursuer. 
In  this  case  the  decision  was  affected  by  the  consideration  that  the  nominal 
leading  pursuer  is  set  forth  as  challenging  the  deed  of  her  own  father,  on 
the  ground  that  it  was  reducible  ex  capite  lecii.  The  husband  reclaimed, 
and  the  Court  adhered. 

LoNOWOBTH  OR  Yelveeton  V.  Yelvbeton. — OcL  29. 

jRedudion — Jurisdiction. — Reduction  at  the  instance  of  Maria  Theresa 
Longworth  or  Yelverton  against  William  Charles  Yelverton,  of  certain 
interlocutors  of  the  Court  of  Session,  and  of  a  judgment  of  the  House  of 
Lords  in  July,  1864,  whereby  it  was  found  that  pursuer  had  not  instructed 
that  she  was  defr.'s  wife,  on  the  ground  that  the  Court  had  no  jurisdiction 
to  entertain  the  actions  in  which  said  judgment  were  pronounced.  It  was 
averred .  that  defr.  is  an  Irishman  by  birth,  and  has  not  lost  his  Irish 
domicile;  that,  when  in  Scotland,  lie  was  there  on  military  service,  and  did 
not  select  that  country  as  his  home;  and  that,  when  the  summons  in  the 
declarator  of  marriage  was  served  on  him,  he  was  not  in  Scotland,  from 
which  he  had  been  absent  more  than  forty  days.  It  was  also  averred  that 
pursuer  had  never  had  a  Scotch  domicile,  and  had  been  absent  from  Scot- 
land for  more  than  forty  days  when  the  summons,  at  Mr  Yclverton'a 
instance  against  her,  was  served  on  her.  Defr.  pleaded,  as  preliminary, 
that  the  Court  had  no  jurisdiction,  that  he  was  not  subject  to  its 
jurisdiction  reconventione,  that  defr.  had  not  been  legally  cited,  and  that  the 
action  was  incompetent  in  respect  the  Court  had  no  jurisdiction  to  set  aside 
the  judgments  complained  of. 

The  L.  O.  (Jerviswoode)  sustained  the  first  plea-in-law,  and  dismissed 
the  action  for  want  of  jurisdiction.     Pursuer  reclaimed. 

Lord  President — All  the  ordinary  elements  which  cither  simply  or  in 
combination  give  jurisdiction,  arc  here  altogether  absent.  But  pursuer  main- 
tains that  the  very  nature  of  the  action  is  such  that  this  Court  must  necessarily 
be  competent  to  entertain  it,  though  defr.  is  not  personally  subject  to  their 
jurisdiction.  The  object  and  effect  of  this  action  is  to  reduce  and  declare 
void  certain  judgments  of  this  Court  affecting  the  status  of  the  parties. 
The  single  ground  of  reduction  is  that  the  Court  and  the  H.  of  L.  had  no 
jurisdiction.  The  argument  in  support  of  the  jurisdiction  to  try  this  case 
seems  to  be  that^  if  the  Court  and  the  House  of  Lords  did  a  great  injustice 
or  injury  by  assuming  a  jurisdiction  which  they  did  not  possess,  they  are 
bound  to  undo  that  injustice  or  injury  by  reducing  their  former  judgments, 

vou  xn.,  NO.  cxLiv. — DEC,  1868.  w2 
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even  though  defr.  in  the  present  action  is  not  subject  to  their  jurisdiction. 
This  is  simply  an  invitation  to  the  Court  to  repeat  the  excess 
of  jurisdiction  which  they  are  said  to  have  formerly  committed;  and  if  the 
former  judgments  be  reducible  on  the  ground  of  excess  of  jurisdiction,  it  is 
obvious  that  any  decree  in  this  action  would  be  equally  reducible  on  the 
very  same  ground.  If  defr.  were  assoilzied  from  the  conclusions  of  this 
summons,  the  pursuer  would  be  hard  to  convince  that  this  latter  judgment 
of  absolvitor  would  be  more  valid  or  effectual  than  the  former  judgments 
against  her;  for  if  a  Court  has  no  jurisdiction  to  pronounce  judgment  con- 
demnatory it  has  just  as  little  to  pronounce  judgment  absolvitor.  And  if, 
on  the  other  hand,  she  could  succeed  in  this  reduction,  defr.  would  surely 
have  as  good  a  right  to  challenge  the  decree  of  reduction  against  him  on 
the  ground  of  no  jurisdiction  as  pursuer  now  has  to  challenge  the  previous 
judgments,  or  would  have  to  challenge  a  decree  of  absolvitor  in  this  action. 
The  slightest  examination  of  this  argument,  therefore,  shows  its  transparent 
fallacy,  and,  indeed,  absurdity.  But  the  pursuer  makes  a  further  attempt 
to  support  the  jurisdiction  on  the  principle  of  reconvention.  (His  lordship 
referred  to  Thonuon  v.  Whitehead^  24  D.,  331).  To  sustain  our  jurisdiction 
on  the  ground  of  reconvention  on  the  present  occasion,  would  be  quite  incon- 
sistent with  the  doctrines  finally  established  by  that  case.  If  this  were  a 
process  of  review,  the  principle  of  reconvention  would  be  quite  inapplicable. 
But  this  is  not  a  process  of  review.  Pursuer  does  not  ask  for  a  reconsider- 
ation of  her  cause  on  its  merits,  but  demands  reduction  of  the  former 
judgments  on  the  ground  of  fundamental  nullity.  The  processes  in  which 
these  judgments  were  pronounced  are  now  extracted  and  incapable  of  being 
ever  revived  in  any  form  or  to  any  effect.  Can  the  principle  of  reconvention 
be  applied  to  sustain  this  action  in  such  circumstances?  I  am  clearly  of 
opinion  that  it  cannot  The  parties  have  no  longer  any  connection  with 
Scotland,  and  are  just  as  little  known  to  this  Court  (except  historically)  as 
if  they  had  never  been  suitors  before  it.  Whether,  under  all  circumstances, 
it  is  necessary,  in  order  to  let  in  the  doctrine  of  reconvention,  that  the 
defender,  in  the  suit  shall  bo  at  the  time  of  its  institution  engaged  in  another 
litigation  in  the  same  Court  with  the  pursuer,  we  need  not  absolutely 
determine.  But  certainly  there  is  no  case  in  our  practice  in  which  the  plea 
of  reconvention  has  been  sustained  on  the  sole  ground  that  there  once  was 
A  process  in  Court  in  which  the  pursuer  and  defender  were  parties.  The 
judgment  of  Lord  Rutherfurd  in  the  case  of  M'EwarCz  Tnuieea  v.  EcberUon 
15  D.  265,  is  a  direct  authority  to  the  contrary.  The  Court  have  not  con- 
sidered, but  on  ti)e  contrary  have  abstained  from  considering,  the  merits  of 
this  reduction.  Whether  the  Court  and  the  House  of  Lords  had  jurisdiction 
to  pronounce  the  judgments  sought  to  be  reduced  or  not,  does  not  in  the 
slightest  degree  affect  the  present  question,  which  must  be  considered  with 
regard  to  the  position  of  the  parties  as  they  stand,  or  represent  themselves 
to  stand,  at  the  time  when  this  action  Was  raised.  But  if  the  Court  and 
the  House  of  Lords  were  by  the  misrepresentation  or  concealment  of  parties 
led  to  pronounce  judgments  which  they  had  not  jurisdiction  to  pronounce, 
the  party  conceiving  herself  to  be  injured  is  not  without  remedy;  for  the 
Courts  of  the  country  in  which  the  parties  are  domiciled  will  not  be  bound 
by  any  judgment  of  this  Court  and  the  House  of  Lords,  which  these 
tribunals  can  be  shown  to  have  had  no  jurisdiction  to  pronounce. 

Lord  Deas  dissentcdi  holding  that  the  pursuer  ought  to  be  allowed  to 
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discass  the  merits  of  the  case,  even  though  she  might  have  little  chance  of 
succeeding  there. 

Lord  Ardmillan  and  Einloch  concurred  with  the  Lord  President. 

Act— J,  a  Smith,     Agmt—T.  Spalding,  W,8.-^ — AltSol-Gen.  Millar, 
Watsofi,    Agents—Adam  S  Sang^  8,S.G, 

Petition. — M'Lay. — Oct,  30. 

Expenses — Eemit  to  Inferior  Judge  to  inquire  and  report, — In  a  remit 
made  to  a  SherifiT-Substitute  to  inquire  into  facts  connected  with  a  petition 
for  the  custody  of  children,  the  S.  S.,  after  having  taken  evidence  «ind 
reported,  claimed  £15  Ids  as  his  charges  for  taking  the  evidence.  Held 
that  a  Sheriff  to  whom  such  a  remit  was  made  was  bound  to  undertake  it, 
and  could  not  refuse,  as  it  was  a  part  of  his  official  duties.  The  Court  was 
entitled  to  call  in  the  assistance  of  any  inferior  judge  to  assist  them,  and 
such  a  claim  was  without  precedent  or  foundation. 

CfliENE  V,  Abohibald. — Nwj.  3. 

ReparatUm — Privilege  —  Calumny  —  AmendTnant, — In  an  action  of 
damages  for  calumny  uttered  at  a  meeting  of  Police  Commissioners  brought 
by  one  Commissioner  against  another,  Held,  that,  as  there  was  no  allega- 
tion of  malice,  the  action  was  irrelevant,  defr.'s  remarks  made  at  such  a 
meeting  having  been  privileged.  Pursuer  allowed,  under  the  provisions  of 
the  Act  of  1868,  to  amend  his  record,  and  on  his  failure  to  do  so,  action 
dismissed. 

Kerb  v.  Clabk  &  Co, — Nov,  3. 

Patent — Istue, — In  this  case,  which  was  tried  at  last  sittings,  the  question 
was  as  to  the  validity  of  letters-patent  obtained  by  pursuer  for  the  invention 
of  "improvement  in  preparing  and  finishing  threads  and  yarns."  The  issue 
and  counter-issues  were: — 

It  being  admitted  that  pursuer  obtained  the  letters-patent,  etc.,  and  duly 
filed  the  specification,  etc. ;  and  it  being  further  admitted  that,  etc.,  pursuer 
duly  executed,  and  thereafter,  etc.,  duly  filed,  a  disclaimer  and  memorandum 
of  alteration.  "Whether,  from  20th  April,  1867,  to  14th  November,  1867, 
or  during  part  of  said  period,  and  during  the  currency  of  the  said  letters- 
patent,  the  defenders  did,  at  their  works  at  Paisley,  wrongfully,  and  in 
contravention  of  the  said  letters-patent,  use  the  invention  described  in  the 
said  letters-patent,  specification,  and  relative  drawings,  as  altered  by  the 
said  disclaimer  and  memorandum  of  alteration,  or  a  material  part  of  the 
said  invention,  to  the  loss,  injury,  and  damage  of  the  pursuer?"  or,  "  1. 
Whether  the  pursuer  is  not  the  first  and  true  inventor  of  the  invention 
described  in  the  said  letters-patent  and  relative  specification  and  drawings 
and  disclaimer?  "  2.  Whether  the  invention  described  in  the  said  letters- 
patent  and  relative  specification  and  drawings  and  disclaimer  was  publicly 
used  in  the  United  Kingdom  prior  to  the  date  of  the  said  letters-patent  ? '' 

The  Jury  found  for  pursuer;  damages  j£dO.  But  they  also  made,  in 
answer  to  questions  from  the  Judge  (the  Lord  President),  special  findings 
raising  two  questions  uf  law  for  the  consideration  of  the  Court:  (I) 
Whether  there  was  a  material  descrepancy  between  the  title  of  the  letters- 
patent  and  the  substance  of  the  specification?  and  (2)  Whether  on  a  sound 
construction  of  the  daim  in  pursuer's  specification,  he  did  not  claim  some- 
thing which,  according  to  the  finding  of  the  jury,  was  not  newt 

Defenders  moved  to  set  aside  the  verdict  as  contrary  to  evidence^  and 
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alternatively  that  the  verdict  should  be  entered  up  for  them  in  respect  that 
the  two  reserved  questions  fell  to  be  decided  in  their  favour.  Held  (1) 
that  the  verdict  was  not  contrary  to  evidence;  (2)  that  the  first  reserved 
question  of  law  could  not  now  be  raised  by  defra,  no  notice  being  given  of 
it  on  record;  and  (3)  that  on  a  fair  construction  of  pursuer's  daim,  nothing 
was  claimed  which  was  not  new  at  the  date  of  the  letters-patent. 

Adv. — MouAT  v,  Edmond. — N'ov.  4. 

Bankruptcy — Sequestration — Reputed  Ownership. — ^Adv.  by  the  trustee 
on  sequestrated  estate  of  Alex.  Mouat,  proprietor  of  a  bathing  establish- 
ment at  Aberdeen,  and  Alex.  Mouat,  jun.  The  latter  founded  on  a 
transaction  in  1847,  by  which  he  alleged  that  his  father  had  transferred  the 
establishment  to  his  father-du-law  Mackie.  Mackie  being  unable  to  relire 
the  bill  he  had  granted  for  the  price,  retransferred  the  establishment  to 
Mouat,  sen.  By  deed  dated  March  5,  1849,  Mackie,  bequeathed  the  bath- 
ing establishment  to  his  grandson  Mouat,  jim ,  then  four  years  of  age,  who 
now  claimed  in  virtue  of  that  deed.  The  trustee  founded  on  the  bankrupt's 
possession  and  reputed  ownership  till  his  death  in  1867.  At  his  former 
sequestration  it  1848,  his  trustee  had  not  interfered  with  his  possession, 
and  since  his  discharge,  1855,  his  reputed  ownership  had  been  undisturbed. 

The  L.  0.  (Kinloch)  held  that  the  reputed  ownership  destroyed  all  claim 
under  the  transference  in  1847-8,  in  competition  with  creditors.  Mouat, 
junior,  reclaimed.  The  Court  adhered,  holding  that  the  principle  of 
reputed  ownership  applied  to  the  circumstances  since  1855,  when  Mouat 
was  left  in  the  uncontrolled  management,  and  thus  secured  to  the  creditors 
in  the  present  sequestration  the  benefit  of  the  property.  • 

Act. — Oifford,    Lamond.    Agents— M'Ewen   i    CarmerU,    W.S. AU. — 

Thorns,  Rhind.    Agent— IV.  Officer^  S.S.C. 

Ferguson  v.  Fyffbs. — Nov.  4. 

Lien — Sale  of  turnips  to  be  eaten  on  ground. — Fyffes,  joint  tenants  of 
Upper  Thainston,  Kincardineshire,  let  to  advocator  in  Oct.,  1866,  15  acres 
of  turnips,  to  be  consumed  on  the  farm,  and  the  winter  pasture  on 
the  farm.  They  alleged  that  £40  was  to  be  paid  at  Marts.^  1866, 
and  the  balance  before  the  sheep  were  removed.  On  20th  Dec, 
1866,  they  applied  to  the  Sheriff  for  interdict  against  Ferguson 
removing  the  sheep  until  he  found  caution  for  the  price  of  the  turnips  and 
grass.  They  maintained  that  they  had  a  right  of  hypothec  or  lien  which 
tbey  were  entitled  to  put  in  force  in  respect  of  Ferguson's  failure  to  pay  the 
£40  at  Martinmas,  and  in  respect  that  his  circumstances  were  embarrmed, 
diligence  having  been  used  against  him  for  another  debt  Advocator 
denied  that  the  bargain  was  as  stated,  and  averred  that  the  price  of  the  grass 
and  turnips  was  not  payable  till  they  were  consumed.  He  denied  also 
that  the  Fyffes  had  hypothec,  or  that  his  circumstances  were  embarrassed. 
The  S.  S.  (Dove  Wilson)  granted  interdict,  holding  that  there  was  a  right 
of  hypothec.  The  Sheriff  (Shand)  altered  and  allowed  proof.  On  the 
proof,  the  S.  S.  held  that  the  Fyffes  had  failed  interdict  The  Sheriff 
reversed,  and  decided  in  favour  of  the  Fyffes.  In  the  advocation^  the  I*. 
O.  (Ormidale)  and  the  Court  affirmed  the  Sheriff's  judgment 

Lord  President  thought  the  bargain  was  proved,  and  that  the  application 
for  interdict  was  justifiable  in  the  circumstances,  the  advocator  having  no 
pecuniary  means  except  his  stocky  which  he  had  to  sell  in  a  half-fed 
condition. 
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Lord  Deas  concarred,  adding  that,  without  hearing  more,  he  was  not 
prepared  to  hold  that  respt.  had  no  right  of  hypothec.  The  contract  was 
a  composite  one.  It  was  not  simple  sale,  for  the  purchaser  could  not  carry 
away  the  turnips.  It  seemed  rather  to  be  a  contract  of  lease  for  a 
particular  purpose,  followed'  by  possession,  and  the  lease  of  foggage  was 
just  like  the  lease  of  a  grass  park.  If  so;  there  was  an  hypothec  without 
any  special  bargain. 

Lord  Kinloch  sympathised  with  Lord  Deas,  but  thought  the  ground  of 
judgment  stated  by  the  Lord  President  sufficient     Adhered. 

Act.—8ol'Gm.  MiUar,  Crichtan.    Agents— Waddd  <ft  WlrUosh^  W.8. 

AU, — FrctseTy  BwnieU    Agent — John  Thomson^  S.S.C, 

Dbtsdalb  V,  PfliLP. — Nov.  7. 

Sequestration — Signing  of  Deed  hy  Bankrupt — ^Appellant  in  the  Court, 
sued  in  the  Sheriff  Court  of  Fife,  for  £8  per  month  as  aliment  reserved  to 
him  by  a  trust-deed  for  behoof  of  his  creditors;  in  consideration  of  services 
and  for  support  of  his  family.  The  trust-estate  was  realised  in  Nov.,  1867, 
except  one  asset;  and  in  Feb.  the  trustee  stopped  the  allowance,  on  the 
ground  that  the  bankrupt  would  not  sign  a  disposition  of  a  reversionary 
interest  in  his  father's  heritable  estate.  Pursuer  refused  because  (1)  he  had 
already  conveyed  everything;  and  (2)  the  reversionary  interest  did  vest  in 
him  till  his  mother's  death.  The  S.S.  (Bell)  held  that  the  general  conveyance 
did  not  imply  that  he  was  bound  to  grant  other  deeds.  The  Sheriff 
(Mackenzie)  reversed.  The  Court  affirmed  the  Sheriff's  judgment,  holding 
that  the  general  obligation  implied  an  obligation  to  grant  all  necessary 
deeds;  that  if  pursuer  had  previously  given  up  everything,  it  would  have 
done  him  no  harm  to  sign  the  disposition;  and  that,  even  although  there 
bad  been  a  doubt  as  to  the  vesting  of  the  reversionary  interest,  he  was 
bound  to  sign  the  deed;  but  it  had  been  settled  by  a  decree  of  this  Court, 
in  an  action  which  pursuer  did  not  defend,  that  that  interest  had  vested 
and  been  validly  conveyed  by  the  general  disposition. 

Act, — Watson^  Balfour.  Agents — White-Millar^  Allardicey  S  Rohson^  W,S, 
Alt— Sol-Gen.  Millar,  J.  C.  Smith.    Agent—L.  M.  M'Ara,  W,8. 

Ap. — ^Rbid  v.  Egbebtson. — Nov.  7. 

Aliment — Illegitimate  Child — Offer  to  maintain  it  in  family. — Appeal 
against  a  judgment  of  the  Sheriff  of  Banffshire  assoilzieing  defr.  from  an 
action  for  aliment  of  an  illegitimate  child  in  respect  of  hb  offer  to  take  the 
child  into  his  own  custody  and  maintain  it.  The  S.  S.  found  that  the  offer 
made  was  not  a  sufficient  answer  to  the  claim.  It  was  made  by  defr.'s 
agent  verbally;  but  not  personally  to  pursuer's  father,  who  had  charge  of 
the  child  (the  mother  and  her  husband  being  abroad),  and  it  was  not  proved 
that  it  had  ever  come  to  his  knowledge.  The  pursuer  appealed,  referring 
to  Carrie  v.  Adair,  Feb.  24, 1860,  and  Bowie  v.  Wilson,  Hume,  426.  Defr. 
referred  to  Kay  v.  M'Laurin,  4  S.,  706. 

The  Court  held  that,  when  the  decree  formerly  obtained  came  to  an  end 
in  1866,  defr.  was  entitled  to  make  a  new  proposition  for  the  proper  main- 
tenance of  the  child  in  the  way  least  burdensome  to  himself.  Here  the 
proposal  to  the  maternal  grandmother  was  far  too  vague  to  relieve  him,  and 
there  was  not  evidence  that  the  proposal,  such  as  it  was,  had  ever  been 
brought  to  the  knowledge  of  the  grandfather,  from  whose  pocket  the  funds 
for  its  aliment  were  coming.    The  expiry  of  seven  years  affected  the  right 
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to  custody,  but  not  the  father's  obligation  to  share  ia  supporting  a  bastard 
child.  Lord  Deas  said  the  father  was  bound  to  make  two  things  clear — (1) 
That  the  offer  reached  the  person  maintaining  the  child;  and  (2)  that  it 
was  a  honafde  offer,  and  that  he  had  made  provision  for  its  support;  that 
it  was  not  a  mere  threat  The  Court  seemed  *to  think  that  where  a  defr. 
making  such  an  offer  is  married,  it  is  of  some  importance  to  show  that  his 
wife  is  willing  to  have  his  bastard  child  in  family.  The  Court,  therefore^ 
returned  to  the  S.  S.'s  interlocutor,  allowing  aliment  to  the  date  of  the 
judicial  offer  in  the  defences.  The  summons  in  this  case  was  dated  8th 
Sept.,  1866,  the  S.  S-'s  judgment  20th  Dec.,  1867;  the  Sherirs  23d  July, 
1868.  The  appeal  was  dated  Oct  16,  1868.  The  Court  obsenred  that 
Banfishire  cases  seemed  to  move  very  slowly. 
Act,—M*Kie.    Agent--D,  Milne,  8,8.C. Alt—Kcir,    Agent—  G.  Andrew, 

s.8.a 

Mitchell  (Weib  Brothebs'  Trustees)  v.  Mackenzie. — Nov,  12. 

Reduction— 169G,  c.  5,-19  de  20  Vict.,  c.  91,  «.  S.—Securiip  for  future 
Debts, — Reduction  by  the  trustee  on  the  sequestrated  estate  of  Wm.  Weir 
Brothers  k  Co.,  of  a  bond  and  disposition  in  security  for  .£5000  granted 
by  Wm.  Weir,  one  of  the  partners,  in  favour  of  defr.  on  the  ground  that  it 
was  granted  for  future  debts,  and  was  not  within  the  provision  of  sec.  7  of 
19  and  20  Vict,  c.  91.  It  was  admitted  that  there  was  no  advance  of 
£5000  by  defr.,  as  stated  in  the  bond;  but  defr.  maintained  that  it  was  a 
valid  obligation  for  relief  of  his  obligations  under  a  guarantee  to  the 
National  Bank  for  payment  of  the  sums  which  might  be  due  to  the  bank  at 
any  time  on  account  of  discount  of  bills.  The  guarantee,  which  was  limited 
to  £7000,  was  granted  in  1857,  and  the  bond  in  1861.  A  back-letter  of 
the  same  date  as  the  bond,  acknowledged  that  there  was  no  advance,  and 
that  the  bond  was  held  in  security  and  relief  of  all  business  transactions 
between  Weir  and  his  firm  and  defr.  and  his  firm.  Defr.  said  the  guarantee 
was  one  of  the  business  transactions  for  which  the  bond  was  granted,  and 
that  when  the  bond  was  granted  Weirs  had  discounted  bills  with  the  bank 
to  the  amount  of  £5000,  and  the  amount  had  increased  to  £8774.  No 
part  of  that  sum  was  due  for  bills  discounted  at  the  date  of  recording  the 
bond.  Defr.  contended  that  the  bond  must  be  read  along  with  the  back- 
letter.  The  back-letter  was  not  recorded.  The  L.  0.  (Barcaple)  held  that  it 
could  not  be  looked  at  to  take  the  bond  from  under  1696,  c  5,  as  to  heritable 
securities  for  future  debts.  But  whether  so  read  and  qualified  or  not,  it  fell 
within  the  Act,  and  was  not  exempted  by  19  and  20  Yict,  c.  91,  a.  5,  as  to 
securities  for  cash  accounts.  The  back-letter  made  no  reference  to  the 
guarantee  to  the  bank.  The  exception  in  favour  of  cash  credit  bonds  required 
the  principal  and  interest  to  be  limited  to  a  certain  definite  sum,  to  be  specified 
in  the  security.  This  provision  was  not  complied  with,  the  £5000  in  the 
bond  having  no  special  reference  to  transactions  with  the  bank.  Defr. 
reclaimed.     The  Court  adherred. 

Act, —  Watson,    Scott,    Agent — A.    K,    Morison,    8.S,C» Alt, — Decanus, 

MackenxU.    Agents^A,  0,  K  &  W,  Ellis,  WS, 

Hebenton  V,  Milne — Nov,  17. 

Burgh  Court — Fotn  of  Process — SJieriff  Court  Act  185S. — Snsp.  of 
threatened  charge  on  a  decree  of  the  Burgh  Court  of  Brechin.  The  L.  O. 
(Barcaple)  and  the  Court  sustained  a  preliminary  plea,  that  the  aummons 
was  inept,  being  in  the  form  prescribed  for  SheriiT  Courts  by  the  Act  of 
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1853;  whereas  it  oaght  to  have  been  in  the  form  prescribed  by  the  Act  of 
Sederunt  of  13th  February,  1845,  or  Act  of  Sederunt  18th  July,  1851,  and 
no  condescendence  was  annexed  as  required  by  the  latter  Act;  and  action 
dismissed,  reserving  to  bring  another  action  in  competent  form.  Neither 
was  the  mode  of  recording  evidence  by  the  Judge  taking  notes,  introduced 
by  the  Act  of  1853  in  Sheriff  Courts,  authorised  in  other  inferior  Courts, 
and  it  could  not  be  assumed  without  statutory  authority — the  proper  mode  in 
Burgh  Courts  being  the  old  form  of  depositions.  Further,  held  that  an 
objection  of  want  of  authentication  of  interlocutors  was  not  fatal,  as  the 
Judge  had  signed  at  the  end  of  each  interlocutor,  and  in  every  case  the  in- 
terlocutor was  written  on  the  same  sheet 

AeL — FroBer,  Ather.   Agents — Henry d!Shire88,S,S.C. Alt. — SoL-Gen. 

MUlar,  WaUan.    Agent— J.  Webster,  S.S.a 

Thomson  v.  Thomson's  Tb. — Nov,  17. 

Hwhand  and  Wife — Conjugal  Eights  Act  1861 — Power  to  revoke, — In  a 
declarator  and  denuding,  Held  that  a  trust  deed  by  which  pursuer  and  his 
wife  conveyed  to  trustees  a  sum  of  £600,  and  a  further  sum  not  yet  realiscdi 
coming  to  the  wife  under  the  will  of  a  relative,  for  the  purpose  of  paying 
the  annual  proceeds  to  the  wife  exclusive  of  his  jus  mariii,  and  after  her 
death  to  the  pursuer,  if  he  should  survive  her,  and  the  fee  to  the  children; 
which  proceeded  on  thp  narrative  that  the  wife  had  made  a  claim  to  Mr 
Grant's  executor  for  having  a  provision  set  apart  for  her  support  out  of  her 
share  of  the  executing,  in  terms  of  sec.  16  of  the  Conjugal  Rights  Act 
1861,  and  that  JB236  had  been  paid  to  the  granters  of  the  deed;  was  not 
revocable  even  as  to  the  provision  payable  to  the  wife  stanie  matrimonio. 

Act — Frasery  Guthrie,  Agents — Neilson  <fc  Cowan,  W,S,  Alt — Clark, 
Lee,     Agents — Mackenzie  d:  Kermack,  W.S, 


SECOND    DIVISION. 


ScHWsrrzEB,  Pbtr. 

Warrant  to  Sheriff-Officer  to  execute  diligence, — Note  praying  for  warrant 
to  a  sheriff-ofiScer  to  put  a  warrant  of  arrest  into  execution,  there  being  no 
messenger-at-arms  resident  in  Orkney.     Under  the  recent  Act,  a  sheriff- 
ofiBcer  might  serve  a  summons,  but  not  a  diligence.     Granted. 
Act, — Paitison,    Agent-- W,  Mason,  S.8,C, 

A,  V.  K'-October  23. 

Husband  and  Wife — ConstUiUion  of  Marriage. — Declarator  of  marriage, 
alleged  to  have  been  constituted  by  acknowledgment  per  verba  de  presenti  in 
presence  of  pursuer's  mother,  and  a  female  connection  and  associate  of 
pursuer's.  These  parties  deponed  to  a  ceremony  which  consisted  in  the 
alleged  husband  (who  is  now  deceased)  declaring  pursuer  to  be  his  wife, 
putting  a  wedding  ring  on  her  finger,  and  breaking  a  china  cup  in  her 
presence.  Defence  that  pursuer  had  previously  been  deceased's  mistress; 
that  deceased  had  already  a  wife  and  children,  with  whom  he  lived  and 
whom  he  acknowledged;  and  that  the  whole  conduct  of  the  parties  was 
inconsistent  with  the  notion  of  a  solemn  declaration  of  marriage.  With 
regard  to  the  previous  marriage,  pursuer  attempted  to  show  that  it  was 
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illegal  and  invalid  for  certain  reasons  connected  with  the  relations  of  the 
parties.  The  L.  O.  (Jerviswoode)  after  proof,  held  that  pursuer  had  failed 
to  prove  her  alleged  marriage,  and  assoilzied.  Pursuer  reclaimed,  but  the 
Court  adhered,  and  held  that,  while  a  marriage  might  now  be  proved  by  the 
evidence  of  pursuer's  relatives,  yet  such  evidence  was  still  to  be  regauded 
with  great  jealousy;  and  where,  as  here,  the  whole  case  rested  upon  such 
evidence,  strong  corroborative  testimony  was  required.  That  was  here 
wanting,  and  the  pursuer's  character,  her  previous  relations  with  the 
deceased,  and  the  deceased's  own  position^  all  pointed  to  a  conclusion 
inconsistent  with  pursuer's  case. 

Act, — J,  C.  Smith,  Brand.    Agent — Alexander  Wyliey  TV,S. AU, — Skand^ 

Lancaster,  Fraser,  Madr,  Reid,  Agents — J,  S  E,  D,  Boss,  W.8.f  John  GaUetlyf 
8'S»C» 

M*Bban  v.  Wight  and  Dewar, — Oct.  24. 

Sequestration — Recall — Notour  Bankruptcy, — Petn.  for  recall  of  the 
sequestration  of  Smith,  Mair,  &  Co.,  and  John  Mair,  a  partner,  awarded  in 
April  Inst,  on  the  ground  that  there  had  not  been  sufficient  evidence  of 
notour  bankruptcy.  The  evidence  consisted  of  a  charge  of  payment  given 
on  30th  Dec,  1867,  followed  by  execution  of  search  under  the  hands  of  an 
officer,  dated  6th  Jan.,  1868.  It  was  argued  notour  bankruptcy  is  . 
constituted  by  a  charge  of  payment  followed  by  absconding;  whereas  in  this 
case  Mair  had  not  absconded  at  all,  but  had  left  the  country  to  fill  a  situation 
in  Buenos  Ayres,  and  his  so  leaving  took  place  on  22d  Dec.  preceding  tbe 
charge. 

The  L.  0.  (Kinloch)  refused  the  application.  Petrs.  reclaimed,  and  asked 
a  proof  of  their  averments  as  to  the  circumstances  under  which  Mair  left 
the  country.  The  Court  refused  proof,  and  adhered.  Held  that  the  execution 
of  search  afforded  a  presumption  of  absconding,  which  could  not  be  rebutted 
by  proof  of  anything  which  petrs.  averred;  and  that  Mair's  leaving  tbe 
country  at  the  time  and  in  the  circumstances  must  be  regarded  as  absconding, 
unless  it  was  justified  by  absolute  necessity.  This  was  not  pretended.  On 
the  contrary,  his  absence  was  said  to  be  voluntary  and  permanent. 

A  ct^Decamis^  PaUison,    A  gent — B,  P.  Stevenson,  S,  S,  C, A  U, — SoL-Gen. 

Millar,  Burnet,    Agent — W,  Mason,  S.S,C, 

Pettigrew  or  Lang  v.  Lang. — Oct.  27. 

Husband  <fe  Wife — Separation — Aliment — The  L.  O.  (Jerviswoode) 
decerned  against  the  husband  for  ^100  yearly  of  aliment  payable  in 
advance.  Defr.  reclaimed.  The  Court  altered,  and  fixed  JLS6  as  aliment 
for  the  wife,  reserving  power  to  either  party,  if  any  material  change  of 
circumstances  occurred,  to  apply  to  the  Court.  Held  that  the  revenue  of 
several  years  must  be  taken  into  account  in  estimating  the  husband's 
income,  and  that  one  fourth  of  his  income  was  a  reasonable  provision.  In 
estimating  the  wife's  aliment,  the  support  uf  the  children  could  not  be 
considered,  although  living  with  her.  The  father  was  bound  to  support 
them,  and  whoever  maintained  them  would  have  a  claim  against  him. 

Act.'-Claric,    Black     Agent— W.    H,    MiUr,    8.8,0. Alt,—Pattison, 

Ci'ichton,    Agent — James  Young,  8.8,0. 

Ubriot  v.  Jexkixson. — Oct.  29. 
Process—Advocation — 31  4&  32  Vict.,  c.  100,  as.  65,  80. — Advocation  on 
juratory  caution,  called  oa  12th  May  last.     The  13  and  14  Vict.,  c  36, 
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enacts  that  the  advocator  shall  forthwith  obtain  from  the  probabilis  catua 
liUgandi  reporters  a  report  This  was  not  done,  and  on  Oct.  24,  respt 
moved  the  L.  O.  (Manor)  to  dismiss  the  advocation,  in  respect  the  report 
had  not  been  furnished.  Advocator  offered  caution,  and  the  L.  O.  allowed 
eight  days  to  find  caution.  Advocator  reclaimed,  and  maintained  that  he 
was  not  bound  by  his  offer,  as  the  new  Court  of  Session  Act  abolishes 
caution  in  advocations;  and  further,  that  the  interlocutor  was  incompetent, 
because  if  the  case  were  led  by  the  old  procedure,  respt.  was  not  entitled 
to  bring  the  case  before  the  L.  O.  without  protestation  for  non-enrolment. 
Held  that  the  new  Act  did  not  apply,  because  it  only  dealt  with  appeals, 
and  this  was  an  advocation;  and  that  respt.  was  entitled,  without  putting 
up  protestation,  to  ask  the  L.  O.  to  dismiss  the  action.     Adhered. 

Ad, — W,  A,  Brown, Alt — Tra/ifner, 

* 

Duncan,  &e,  (Trustees  of  Fetrie's  Mortification)  t;.  Bausat,  &c. — Wov.  5. 

Trust — Construction — Power  to  alienate. — Declarator  by  trustees  of  a 
mortification  established  in  Dundee  under  the  trust-disposition  and  settle- 
ment of  the  late  Mrs  Petrie  or  Morton,  that  they  were  entitled  to  enter  into 
an  agreement  for  the  lease  of  certain  subjects  belonging  to  the  trust  for  the 
period  of  ninety-nine  years,  or  such  other  long  period  as  the  Court  might 
fix.  Among  the  defenders  called  was  one  of  the  trustees,  who  disapproved 
of  the  proposed  transaction,  and  who  pleaded  that  the  transaction  was  tUtra 
vireSy  in  respect  of  a  special  provision  in  the  trust-deed,  whereby  the  truster 
directed  "  that  the  said  warehouse  in  Baltic  Street  shall  not  be  sold  or 
disposed  of,  but  the  same  shall  be  always  kept  in  good  and  sufficient  repair 
in  all  time  coming,  and  the  free  rents  or  profits  thereof  applied  to,  and  for 
the  use  and  behoof  of,  the  said  mortification." 

The  L.  O.  (Jerviswoodc)  held  that  the  proposed  agreement  was  truly  an 
alienation,  and  uUra  vires.  The  trustees  reclaimed.  The  Court  adhered. 
The  trustees  were  entitled  to  pay  defrs.  and  their  own  expenses  out  of  the 
trust  funds. 

Act. — Cla/rk,  Gibson.    Agent — H.  Watt,  S.S,C. Alt, — Jameson,    Agents — 

M^Ewen  S  Carment,  W.S. 

Andeeson  v.  Widnell,  &c. — Nov.  6. 

Police  Commissioners.  — Beduction  and  declarator  by  inhabitants  of  Lass* 
wade  to  set  aside  the  proceedings  by  which  the  ''General  Police  and 
Improvement  (Scotland)  Act*'  was  adopted  there,  and  commissioners  elected, 
and  an  assessment  of  6d  per  pound  imposed.  Defrs.  were  six  persons  elected 
as  commissioners,  and  by  whose  authority  the  assessment  was  imposed.  The 
grounds  of  reduction  were  (1)  alleged  irregularities  in  the  outset  of  the 
statutory  procedure;  and  (2)  the  omission  of  the  householders  at  the  meeting 
where  the  Act  was  adopted  to  fix,  in  terms  of  the  statute,  the  number  of 
the  commissioners  to  be  elected.  The  L.  0.  (Einloch)  repelled  the  first, 
but  sustained  the  second  of  the  above  grounds  of  reduction;  and  reduced. 
Defrs.  reclaimed. 

The  Court  agreed  with  the  L.  0.  in  holding  that  the  statute  required  the 
householders  to  fix  the  number  of  commissioners  at  the  meeting  at  which 
the  Act  was  adopted,  and  that  their  failure  to  do  so  nullified  all  the 
subsequent  procedure,  including  the  election  of  the  commissioners  and  the 
laying  on  of  the  assessment;  but  it  was  a  different  question  whether  this 
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failure  could  operate  retrOy  so  as  to  vitiate  the  anterior  procedure,  including 
the  'resolution  adopting  the  Act  That  procedure  and  resolution  were  final, 
and  must  stand.  How  it  could  not  be  followed  up,  was  a  matter  for  the 
parties  to  consider.  It  might  be  that,  on  application  made,  the  Court  might, 
ex  nobUi  officio^  authorise  a  meeting  to  fix  of  the  number  of  commissioners) 
and  setting  the  statutory  machinery  again  in  motion;  but  it  was  not 
necessary  to  decide  that  at  present.  The  result  was  to  reduce  the  procedure 
subsequent  to  the  adoption  of  the  Act,  but  to  repel  the  reasons  of  tiie 
reduction  quoad  ultra.  The  pursuers  got  expenses  modified  at  one-half  of 
the  taxed  amount 

Ad. — CUirk,  Adam.    Agent — James  Stewart,  W,S. Alt, — Young,  G^fford, 

MoncrUff,    Agents — MUla/r,  AUardice,  S  Robson,  W.S. 

Locality  op  Forgan. — l^ov,  10. 

Res  Judicata — Teinds. — Question  between  the  minister  and  the  Earl  of 
Zetland,  whether,  when  a  heritor  has  in  a  former  locality  surrendered  his 
teinds,  and  had  the  surrender  sustained,  it  is  open  to  the  minister  in  a 
subsequent  locality  to  challenge  the  valuation  upon  which  the  surrender 
proceeded.  It  was  pleaded  for  the  Earl  that  certain  objections  stated  by 
the  minister  to  a  decree  of  valuation  dated  1629,  were  excluded  by  a 
surrender  sustained  in  the  previous  locality,  proceeding  upon  the  decree  of 
valuation  objected  to,  and  were  so  excluded  upon  the  principle  of  res 
Judicata,  or  at  *'  least  that  of  competent  and  omitiedy  The  L.  O.  (Barcaple) 
repelled  this  plea;  the  Earl  reclaimed.  The  Court  adhered,  holding  that 
the  plea  of  res  Judicata  could  only  hold  where  the  parties  had  joined  issue, 
and  there  had  been  litiscontestation;  and  the  plea  of  "competent  and 
omitted"  was  in  no  different  position.  It  could  never  be  held  to  be 
sufficient  for  that  plea  that  a  previous  minister  had  failed  in  a  previous 
locality  to  raise  a  question  which  he  might  have  raised.  He  must  have 
raised  the  question  and  joined  issue.  If  he  had  done  that,  and  omitted 
some  plea,  then  that  plea  was  finally  excluded:  but  that  not  being  the  sort 
of  case  here,  the  L.  O.'s  interlocuter  must  be  affirmed. 

Act — Monro,  Balfour,    Agents — Dundas  S    WUson,  C,S, AH, — Fraser, 

Lancaster,    Agents — H,  G.  &  S,  Dickson,  W.S, 

Thomas  v,  Tennant'8  Tr.,  &c — Nov,  12. 

Death-bed — Revocation — Settlement, — Reduction  and  declarator  by  heir-at- 
law  of  Col.  Tennant  against  his  tnistees  and  executors,  and  his  widow;  to 
set  aside  (1)  A  Scotch  trust-disposition  and  settlement  by  the  deceased, 
dated  2d  July,  1864,  whereby  a  liferent  of  the  estate  of  Annfield  was 
conferred  upon  the  testator's  widow,  and  a  trust  created  quoad  ultra  for 
purposes  specified  in  au  English  will,  which  was  afterwards  destroyed;  and 
(2)  A  lost  will  and  testament  in  English  form  on  2d  Feb.,  1866,  within 
sixty  days  of  his  death,  whereby  deceased  disposed  of  his  whole  estate,  and 
expressly  revoked  '^  all  prior  wills."  This  was  sought  to  be  set  aside  only 
so  far  as  it  was  a  conveyauce,  or  direction  to  convey,  and  not  in  so  far  as  it 
revoked  prior  wills. 

Pursuer  maintained  (1)  that  the  deed  of  1866  was  executed  on  death-bed, 
and  altogether  inoperative;  (2)  that  the  deed  of  1864  was  revoked  by  the 
deed  of  1866,  which  was  effectual  as  revocation. 

The  L.  0.  (Barcaple)  held  that  the  deed  of  1864  constituted^  except  as 
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regards  the  liferent  of  Annfield,  a  trust  for  the  heir-at-law;  and  further,  that 
the  provisions  of  that  deed,  including  the  liferent  of  Annfield  in  the  widow's 
favour,  were  validly  revoked  by  the  English  deed  of  186G.  Defr.  reclaimed. 
The  Court  held  that  upon  the  deed  of  1864  the  pursuer  stood  entitled 
to  the  whole  heritable  estate  burdened  with  the  widow's  liferent  of  Annfield — 
the  absence  of  trust  purposes  making  the  trust  one  for  the  heir's  behoof, 
that  effect  not  being  taken  off  by  the  direction  to  sell.  But  so  far  as  the 
L.  O.  had  held  that  the  deed  of  1 864  was  wholly  revoked  by  the  deed  of 
1866,  as  to  give  pursuer  the  heritable  estate  free  from  the  widow's  liferent, 
the  Court  did  not  agree  with  the  L.  O.  The  deed  of  1866  did  not  contain 
any  express  revocation  of  prior  deeds  which  could  be  fairly  construed  as 
applying  to  a  Scotch  trust-disposition  and  settlement,  and  it  was  settled  law 
that  where  the  deed  founded  on  as  a  revocation  was  ineffectual  as  a 
conveyance,  the  revocation  founded  on  must  be  in  express  terms.  The  result 
was  that  the  rights  of  parties  must  stand  upon  the  deed  of  1864,  by  which 
Mrs  Tennant  was  entitled  to  a  liferent. 

Ad, — DecaniiSf  Qifford,    Agent — J,  N.  Fommn^  W.S. Alt — AdvoccUuSf 

Hutchison^  Butherfurd.    Agents-^Oibson-Cradg,  DahUl,  &  Brodies^  fF.X,  T, 
H.  Ferrier,  W,S. 

Babony  Pasish  Road  Tb.  v.  Glasgow  Corpobation  Watbb-Wobks. — 

Nov.  13. 

• 

Eoad — Assessment — Water  Co, — Action  for  Statute-Labour  rates,  in 
respect  of  the  ground  occupied  by  defrs.  water-pipes,  and  of  the  pipes 
themselves.  The  8  and  9  Vict.,  c.  41  (General  Statute-Labour  Act), 
authorised  the  assessment  of  '*all  lands,  buildings,  and  other  heritable 
subjects."  Defrs.  argued  that  the  pipes  did  not  fall  within  this  description, 
and  that  they  were  neither  owners  nor  occupiers  of  the  ground  in  which 
they  were  laid.  Pursuers  did  not  press  their  claim  as  regards  the  pipes; 
but  as  to  the  land  occupied  by  the  pipes,  referred  to  Hay  v.  Edin,  Water 
Co,y  12  D.,  1240,  1  Macq.,  682.  Defrs.  contended  that  that  case,  which 
related  to  poor-rates,  depended  entirely  on  the  Poor  Law  Act  The  L.  O. 
(Barcaple)  decided  in  favour  of  pursuers  on  the  authority  of  Hay's  case. 
Defrs.  reclaimed.     The  Court  adhered. 

Act — Sol'Gen,  Millar,  N,  C,  CampbdL  Agents— M^Ewen  &  Garment^  W,S, 
Alt — Clark,  Burnet,    Agents — Campbell  d  SmUh,  S.S.C, 


MP. — ^Wklwood's  Tbs.  V,  Johnston,  &c. — Nov,  13. 

Trust — Vesting, — ^Welwood  of  Garvock  by  trust  settlement  bestowed 
one-half  of  his  residuary  estate  on  his  eldest  daughter  Isabella,  Mrs  Clark, 
in  liferent,  and  her  children  in  fee,  and  the  other  half  he  directed  his  trus- 
tees to  bestow  upon  his  daughter  Mary,  Mrs  Johnston,  in  liferent,  if  she 
should  survive  him;  and  upoh  her  decease,  in  case  she  should  not  survive 
him,  "  to  pay  over"  the  said  half  to  and  among  her  children,  in  proportions 
to  be  fixed  by  her,  failing  which,  share  and  share  alike;  declaring  that,  while 
there  were  younger  children,  the  heir  succeeding  to  Sands,  or  any  other 
estate  of  £500  a-year,  should  not  be  entitled  to  any  share  of  the  residue; 
and  in  case  of  Mrs  Johnston  predeceasing  him,  the  trustees  were  "  to  pay 
over,"  upon  the  testator's  decease,  the  half  of  the  residue  to  her  children 
not  entitled  to  succeed  to  Sands^  eta,  whom  failing,  to  her  child  or  children 
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BucGeeding  to  Sands,  or  otner  estate  of  £500  a-year,  whom  fkiliog,  to  the 
younger  children  of  Mrs  Clark,  his  other  daughter,  whom  failing,  to  any 
child  of  Mrs  Clark  succeeding  to  the  estate  of  Comrie,  whom  all  failiog,  to 
Mrs  Johnston,  her  heirs  and  assignees  whomsoever.  Held^  that  the  fee  of 
this  half  of  the  residue  vested  in  Mrs  Mary  Johnston's  children  as  a  class  on 
the  death  of  the  testator,  and  in  each  individual  child  then  existing  as  at 
that  date,  and  each  child  thereafter  bom  at  its  birth. 

Coumd  for  ClaimanU — Young,  Oiford,  JBimie,  Clarh,  GtUhrit,     AgenU 
—ScoU,  Bruce,  dc  Glover,  S.S.G.,  Jcu.  W^fUer,  iS.S,C. 
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(Before  Lords  Jebyiswoode,  Ormidale,  Baecaple,  and  Mube.) 
Adv. — Cranstoun  v.  Brock. — Oct.  20. 

Brock  was  overseer  or  manager  for  Miss  Cranstoun  of  Corehonse,  and 
WAS  dismissed  on  9th  Nov.,  1866.  He  raised  this  action  in  the  Sheriff 
Court  of  Lanarkshire  for  £43  6s,  as  damages  for  wrongous  dismissaL 
Defence — justification  on  account  of  gross  misconduct,  neglect  of  duty,  dis- 
obedience, and  immoral  conduct.  After  proof,  the  S.  S.  (Dyce)  found  that 
pursuer  had  been  several  times  during  the  year  prior  to  his  dismissal  the 
worse  of  drink,  that  he  had  misconducted  himself  by  cursing  and  swearing 
at  the  servants  under  his  charge,  and  that  he  had  been  guilty  of  immond 
conduct ;  and  that  def.  was  justified  in  dismissing  him;  and  assoilzied. 
The  Sheriff  found  that  del  had  failed  to  justify  her  dismissal  of  pursuer. 
The  Court  adhered  to  the  Sheriff's  judgment. 

Act.—Young,  Balfour.     Agent— WUliam  MitcheU,  S.S.C. AlL'-Giffordy 

Moncrieff,    Agents — Maconodiie  S  Hare,  W.S, 

Mackenzie  &  Co.  v.  Hutchison  &  Dixon. — OcL  29. 

Hutchison  &  Dixon,  auctioneers  in  Qlasgow,  were  instructed  by  Ralph 
Medcalf  to  sell  his  furniture,  and  pay  the  price  to  Finlay.  The  letter  of 
instructions  was  handed  by  Medcalf  to  Finlay,  and  by  him  delivered  to 
H.  <b  D.  During  the  course  of  the  sale,  Mackenzie  &  Co.,  who  had  raised 
an  action  against  Medcalf,  used  arrestments  in  the  hands  of  H.  <&  D.  on 
the  dependence  of  their  action.  It  was  not  disputed  that  Finlay  was  a 
creditor  to  the  full  amount  of  the  price  of  the  furniture.  He,  however,  re- 
stricted his  claim  to  preference  to  £11,  the  amount  of  rent  paid  by  him  for 
Medcalf.  Mackenzie  &  Co.  claimed,  in  virtue  of  the  arrestment,  to  recover  the 
whole  of  their  debt,  the  price  of  the  furniture,  and  H.  &  D.  brought  a  multiple- 
poinding  in  the  Sheriff  Court  of  Lanarkshire  to  try  the  question.  The 
Sheriff  (Glassford  Bell)  fuund  that  as  soon  as  H.  & .  D.  took  possession  of 
the  furniture,  Medcalf  ceased  to  have  any  control  over  it,  and  that  the 
money  obtained  for  it  belonged  to  Finlay;  that  the  arrestments  were  inept, 
as  the  funds  in  H.  &  D.*s  hands  were  appropriated  for  a  specific  purpoee, 
and  that  even  if  there  had  been  no  valid  transference  of  the  furniture  in 
favour  of  Finlay,  arrestment  was  not  the  proper  mode  of  attaching  it,  as  it 
would  follow  that  H.  &  D.  held  it  merely  as  factors  of  Medcalf,  and  it 
could  only  be  attached  by  poinding. 


COURT  OF  LORDS  ORDINARY.  725 

The  Court  adhered,  and  held  that  the  letter  a^ected  a  special  appropria- 
tion of  the  furniture.  The  auctioneers  held  for  Finlay,  and  were  bound 
under  their  contract  for  the  price.  They  could  not  have  appropriated  the 
price  to  any  claim  of  their  own  against  Medcalf,  and  therefore  could  not 
pay  to  any  other  creditor  of  Medcalf.  The  Sheriff  had  been  wrong  in 
holding  that  if  there  had  been  no  specific  appropriation,  the  proper  diligence 
to  attach  the  price  of  the  furniture  was  poinding  and  not  arrestment  The 
auctioneer's  contract  was  to  sell  and  pay  the  price,  and  the  obligation  to 
pay  the  price  was  arrestible. 

Act, — Youngy  Skand.     Agent — John  Boss,  S,S,C, Alt — Clarhj  CampbelL 

Agent — James  Webster,  S.8.C, 

Clydesdale  Bank  v.  Abnot.— -iVov.  4. 

Proof — Proving  of  the  tenor. — Action  against  the  Bank  for  £51 
Is  6d  for .  materials  and  work.  Defr.  stated  that  the  account  was 
paid  to  a  joint-adventurer  with  the  pursuer.  The  S.  S.  (Galbraith) 
allowed  defr.'s  a  proof  limited  to  writ  or  oath,  and  Sheriff  Alison) 
adhered.  After  proof  the  S.  S.  decerned.  The  Sheriff  (Bell) 
recalled,  and  sisted,  to  give  defrs.  an  opportunity  of  raising  a  proving  of 
the  tenor  of  certain  receipts  spoken  to  by  a  witness  which  were  said  to 
have  gone  amissing.  Defrs.  had  urged  that  they  should  be  allowed  to 
prove  by  parole  the  contents  of  the  missing  documents.  The  Sheriff  held 
that,  as  the  loss  of  the  documents  had  occurred  while  they  were  in  the 
hands  of  the  party  founding  on  them,  secondary  proof  of  their  contents 
could  not  be  allowed  except  under  the  protection  of  the  procedure  requisite 
in  a  proving  of  the  tenor.  No  action  of  proving  the  tenor  being  raised, 
the  Sheriff  decerned  against  the  bank. 

Defrs.  advocated.  Held  that  the  Sheriff  had  rightly  decided  the  general 
question,  but  as  pursuer  had  omitted  to  prove  his  contract,  appointed 
proof  before  Lord  Ormidale. 

Ad. — Crichton,      Agents — Crawford    S    Guthrie,    S.S.C, Alt, — Clark, 

McLennan,    Agents — Ronald  S  Bitchie,  S,8,C, 

Mackintosh  v,  Taylor. — Hov,  5. 

Aliment — Brothers — Executor, — Action  in  the  Sheriff  Court  of  Forfar  by 
Inspector  of  the  Poor  of  Brechin,  against  Taylor,  as  heir  and  executor  of 
his  father,  for  repayment  of  sums  expended  on  the  maintenance  of  a  lunatic, 
and  for  future  relief.  The  father  died  in  1862,  and  defr.  elected  to  take  the 
heritage,  but  has  not  yet  entered  into  possession,  as  his  mother  has  the 
liferent.  The  moveable  property  was  divided  among  the  widow  and 
younger  children,  the  lunatic's  share  being  £45  10s  2d.  This  sum  def.  had 
expended  in  the  maintenance  of  the  lunatic.  The  S.  S.  (Robertson)  found 
that  a  father*s  natural  obligation  ceases  at  his  death,  and  that  the  executor 
is  not  bound  to  set  apart  any  of  the  executry  funds  for  this  purpose  beyond 
the  legal  share  falling  to  the  son  at  his  father*s  death,  and  assoilzied.  The 
Sheriff  (Heriot)  adhered.  The  Court  adhered.  When  a  father  died,  each 
child  took  his  own  share  of  the  succession,  there  being  no  claim  for  aliment 
between  brothers  and  sisters  in  respect  of  their  relationship.  The  authori- 
ties cited  by  pursuer  did  not  apply,  being  cases  of  brothers  lucrati  by  the 
father's  death,  and  the  parties  found  entitled  to  aliment  being  left 
portionless.  *  ' 

Aet-^Fraser,   Watson,      Agent^-T,  Sprot,   W,S, Alt, — Clark,  OrphooU 

Agents — Neilson  A  Cowan,  W.S. 
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Thomson  &  Co.  v,  Buchakan's  Tbustse. — Nov.  14. 

Bankruptcy — 1696^  c,  5, — Advocation  of  action  at  the  instance  of  the 
trastee  on  the  seqaestrated  estate  of  a  shoemaker,  against  leather  merchants, 
Qlasgow.  Defrs.  received  a  quantity  of  leather  from  Buchanan  to  sell  on 
his  account,  and  gave  an  advance  on  the  goods.  This  action  was  brought 
on  1696,  c.  5,  for  reduction  of  the  bills,  etc.,  in  virtue  of  which  defrs. 
received  the  leather;  or  for  restitution;  or  the  price.  The  S.  S.  (Glassford 
Bell)  on  proof  found  that  Buchanan's  acceptance  to  defrs.  fell  due  on  9th 
Jan.;  that^  with  the  view  of  retiring  this,  Buchanan  agreed  with  defrs.  for 
an  advance  upon  some  leather  which  he  placed  in  their  hands  to  sell  on 
commission;  that  the  advance  of  £30  was  a  fair  advance,  made  in  the 
course  of  business;  that  the  fact  of  Buchanan  applying  the  advance  in  pay- 
ment of  his  previous  acceptance  for  goods  purchased  by  him  from  defrSi 
afforded  no  valid  ground  for  the  trustee  claiming  restitution  of  the  leather; 
that  the  alienation  of  movables  for  money  or  other  consideration  instantly 
advanced,  if  not  ex  facie  collusive  or  fraudulent,  is  safe  against  challenge  on 
the  statute  1696,  and  is  effectual  at  common  law;  and  therefore  snstuned 
the  defences.  On  appeal,  the  Sheriff  (Glassford  Bell)  held  that  the  im- 
pledging  of  the  leather  was  not  a  transaction  in  the  ordinary  course  of 
business,  but  that  the  leather  was  substantially  given  in  satisfaction  of  the 
debt  constituted  by  the  bill;  that  under  the  Act  1696  it  was  not  necessary 
to  prove  fraud;  and  that  under  the  petitory  conclusion  without  regard  to 
the  reductive  conclusions,  it  was  competent  to  give  decree  for  the  restitu- 
tion of  the  leather,  or  for  its  value,  as  the  leather  could  not  now  be  restored, 
and  decerned  for  the  value.     Defrs.  advocated;  the  Court  adhered. 

Act — Decanus^  Giford,  Agents — M'Eioen  (t  Carment^  W,S.-  AlL-^ 
FrascTf  M'Lean,     Agent — J,  Galletly,  &S,C. 
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Sits. — Scott  v.  Andebsok. — Nov,  3. 

Poaching — 25  and  26  Vict.,  c  114— Conviction. — Suspr.  was  charged 
before  the  Justices  of  the  Peace  of  Berwickshire  with  a  contravention  of 
25  and  26  Vict.,  114.  The  complaint  stated  that  suspr.  was  found  by 
P.  A.,  constable,  on  the  public  road,  having  in  his  possession  two  or  thereby 
hares,  which  the  constable  did  seize  and  detain,  in  terms  of  the  said  Act, 
and  that  the  constable  had  good  cause  to  suspect  the  suspender  of  coming 
from  land  where  he  had  been  unlawfully  in  pursuit  of  game,  and  that  he  did 
obtain  the  said  hares  found  in  his  possession  by  unlawfully  going  upon  land 
in  pursuit  of  game.  The  conviction  was  in  similar  terms.  The  complaint 
proceeded  at  the  instance  of  the  constable.  The  complainer  and  a  game- 
keeper were  the  only  witnessed  examined.  Suspr.  objected  to  the  admis- 
sibility of  the  evidence  of  the  prosecutor,  and  besides  maintained  that  no 
crime  was  set  out,  as  there  was  no  averment  that  suspr.  obtained  the  hares 
by  unlawfully  entering  upon  land. 

Lord  Justice-Clerk — The  conviction  is  in  these  terms — ''  The  Justices,  in 
respect  of  the  evidence  adduced,  convict  the  said  George  Scott  of  the  con- 
travention charged,  and  therefore  adjudge  him,"  etc.  On  turning  to  the 
complaint  we  find  that  it  begins  by  setting  out  that  respt.  had  been  guilty 
of  a  contravention  of  the  Act,  and  proceeds  to  narrate  the  ciicamstaaces 
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constituting  the  offence — viz.,  that  respt.  was  found  on  a  particular  night 
at  a  certun  point  in  a  high  road,  having  in  his  possession  two  hares;  and 
that  the  complainer  "  had  and  still  has  good  ground  to  suspect  the  respt.  of 
coming  from  land  where  he  had  been  unlawfully  in  pursuit  of  game,  and 
had  obtained  the  hares  found  in  his  possession.'*  It  is  impossible  to  imagine 
that  the  Justices  considered  merely  the  suspicions  of  the  constable,  and  that 
they  intended  by  their  sentence  to  hold  that  it  was  proved  that  he  had 
entertained  these  suspicions.  The  plain  meaning  of  the  sentence  is,  that 
the  evidence  proved  that  respt  had  been  guilty  of  contravening  the  Act  set 
forth.  The  objection  resolves  into  one  of  form,  which,  under  the  Summary 
Procedure  Act  (under  which  this  complaint  proceeded),  we  are  bound  to 
disregard. 

The  other  Judges  concurred.     Suspension  refused. 

-4rf.— J".   C.  Smith,  Crawford,     Agent— W.  B.  Skimier,  S.8,C, Alt, — 

Mctcdondld,    Agent—A.  Howe,  W.S, 

McDonald  v,  Gordon. — Nov.  3. 

Public  Hotue — Certificate — 25  and  26  Vict,,  c.  35. — Appeal  brought  by 
a  public-house  keeper,  Dundee,  against  a  sentence  of  the  S.  S.  (Barclay)  of 
Perth.  Appt.  held  a  certificate  for  a  public-house  in  Dundee;  and,  on  the 
occasion  of  a  pic-nic  party  going  from  Dundee  to  Errol  Park,  applied  to  the 
Justices  of  Perthshire  for  permission  to  keep  open  premises  for  entertain- 
ment, from  ten  in  the  morning  till  six  at  night,  on  23d  June  last,  at  Errol. 
Two  J.  P.s  for  Perthshire  granted  permission;  and  appt  gave  notice  of  the 
permission  to  the  Chief-Constable  of  Perthshire;  who  intimated  that  he 
would  not  recognise  the  legality  of  the  permission,  and,  after  the  entertain- 
ment had  been  given,  served  appt  with  a  complaint  under  25  and  26  Vict, 
a  35.  It  was  maintained  (1)  that  the  permission  must  be  granted  by  two 
Justices,  heritors  or  resident  in  the  parish;  and  that  in  this  case,  one  of  the 
Justices  signing  was  not  heritor  or  resident  in  the  parish;  (2)  that  the 
Justices  of  Perthshire  had  no  power  to  grant  an  occasional  permission  for 
Belling  spirits  to  a  publican  from  a  different  county.  The  S.  S.  convicted 
appt  This  appeal  was  certified  from  Dundee  Circuit  Court  The  Court 
quashed  the  conviction,  holding  that  as  the  only  offence  charged  was  selling 
excisable  liquors  without  a  certificate,  it  was  not  enough  to  show  that  the 
Justices  who  granted  the  certificate  had  not  the  power  to  do  so.  That  was 
a  specal  ground  of  complaint,  which  ought  to  have  been  specially  charged. 
It  was  necessary,  under  this  complaint,  to  show  that  under  the  statute 
no  publican  could  obtain  an  occasional  certificate  for  a  different  county 
from  that  in  which  his  principal  certificate  was  held.  Now  that  was  not 
the  reasonable  construction  of  the  statute,  and  it  would  be  very  unfortunate 
if  it  was  so.  Just  three  things  were  required  in  a  case  like  the  present: — 
(1)  A  certificate  and  licence  to  sell  spirits  somewhere:  (2)  a  special 
certificate  for  the  particular  locality;  and  (3)  a  special  excise  licence  for 
the  particular  locality.     Appt.  here  had  all  three. 

Act, — Gifford,  Brand.     Agents — Fergttsson  df  Junner,  W.S. Alt, — 

Fraser^  Scott.     Agents — McGregor  dc  Barclay,  S,S.C. 


728  NOTES  OP  CASES 


SHERIFF   COURT,   LANARKSHIRE,   GLASGOW.— Sheriffs 

Dickson  and  Bell. 

PiCKEN  V,  GbAHAH,  &C. 

Reparation — Trades  Union — Threat  to  ^^  strike  the  shop^  against  non- 
unionist — 6  Geo,  IV,,  c,  129, — The  interlocutors  explain  the  case. — The 
S.  S.  sustained  the  defenders'  first  plea  in  law,  and  dismissed  the  action, 
adding  this 

'  Note, — ^This  action  is  raised  by  a  copper  and  tin-plate  worker,  alleging 
that  while  he  was  in  the  employment  of  Messrs  M'Haffie  k  Co.,  copper  and 
tin-plate  workers,  Glasgow,  defrs.  or  some  of  them,  with  advice  and  consent 
of  the  others,  stated  to  his  said  employers  that  all  of  them,  being  at  the 
time  in  the  same  employment,  and  members  of  "  The  Limited  Tin-plate 
Workers  of  Glasgow  Protecting  and  Friendly  Society"  (but  of  which 
society  pursuer  was  not  a  member)  would  quit  said  employment,  and  would 
"  strike  the  shop,**  if  pursuer  was  continued  as  a  workman  therein,  unless 
he  would  join  said  association,  and  that  in  consequence  said  employers 
warned  pursuer  to  leave  said  employment,  whereby  he  lost  his  means  of 
livelihood,  and  become  entitled  to  damages.  The  action  is  laid  on  the 
alleged  illegal  nature  of  the  society,  and  on  the  allegation  that  pursuer's 
dismissal  was  occasioned  by  the  threats  and  intimidation  used  by  defrs. 
towards  his  employers.  The  averment  that  the  society  was  illegal  is  not 
supplemented  by  a  statement  of  the  particulars  in  which  it  was  so.  This, 
the  S.  S.  considers,  is  not  a  relevant  mode  of  averring  illegalty,  because  a 
general  and  vague  statement  of  that  kind  does  not  afford  any  information 
either  to  defrs.  or  the  Court,  upon  which  a  proof  of  facts  involving 
iUegaUty  could  be  allowed.  The  point,  however,  is  not  of  essential 
importance  to  the  case,  which  is  laid  on  the  acts  of  defrs.  narrated  in  the 
summons,  inasmuch  as  if  these  gave  pursuer  a  legal  claim  for  damages,  it  is 
unimportant  whethet  the  society  which  defrs.  required  him  to  join  was 
an  illegal  one  or  not.  Pursuer  maintained  that  the  acts  in  question  are 
illegal  and  punishable  under  6  Geo.  IV.,  c.  129,  citing  WalAy  v.  Anley, 
1861,  3  Ellis  Q.  B.  516;  and  Skinner  v.  Eitdi,  1867,  2  L.  R  Q.  B.  393; 
and  Wood  <k  Baron  v.  Bowden,  14th  Nov.,  1866,  ibid,  p.  21.  These  cases 
bear  out  this  part  of  the  pursuer*s  case.  The  illegality  on  which  they  pro- 
ceed, however,  arose  under  the  provisions  (s.  3)  for  protecting  employers 
against  threats  and  intimidation  in  carrying  on  their  business,  especially 
with  regard  to  the  description  of  their  workmen.  The  present  case  would 
not  come  within  the  provisions  in  the  latter  part  of  the  same  section  for 
protecting  workmen,  which  are  directed  against  threats,  intimidation, 
molesting,  and  obstructing  of  them,  and  against  forcing  them  to  depart 
from  their  employment  and  preventing  them  from  accepting  work  or 
employment  from  any  person.  These  provisions  imply  interference  with 
the  workmen  directly,  not  by  way  of  an  alternative  offered  to  the  masters 
to  employ  them  or  lose  the  services  of  their  other  workmen — ^an  alternative 
which  has  been  held  in  the  cases  cited  to  be  of  the  nature  of  a  threat  used 
against  the  masters.  If  this  be  so,  a  criminal  complaint  with  reference 
to  these  proceedings,  while  competent  to  the  master  as  the  party  injoredi 


IN  SHERIFF  COURTS.  729 

and  to  the  public  prosecutor,  under  s.  11  of  the  Act,  would  not,  it  is 
thought,  have  lain  at  the  instance  of  pursuer.  This  is  of  some  importance 
with  reference  to  pursuer's  right  of  damages,  which  is  maintained  as  con- 
sequent on  the  criminal  character  of  defirs.'  acts.  The  real  point  in  the 
case,  however,  is  whether,  independently  of  the  question  last  adverted  to, 
defrs.'  acts  (whether  punishable  or  not  under  the  criminal  law)  give 
pursuer  a  legal  right  to  damages.  He  was  engaged  in  the  service  of 
M'Haffie  &  Co.  for  a  certain  time  on  certain  conditions.  It  is  nof^alleged 
that  he  was  dismissed  before  the  expiry  of  that  time,  or  that  any  condition 
of  his  contract  of  service  has  been  broken.  The  complaint  is  that  his  employers 
were  induced  by  defrs.'  illegal  conduct  to  dismiss  him,  or  rather  to  refuse 
to  continue  or  renew  their  contract  with  him.  It  seems  to  the  S.  S.  that 
such  a  claim  is  bad — ^first,  because  the  loss  complained  of  is  not  connected 
directly  with  defira.'  acts;  and  second,  because  it  is  the  loss  not  of  an  exist- 
ing right,  but  of  a  mere  expectation  of  advantage  from  a  prospective  right 
On  the  first  point,  it  will  be  observed  that  the  employers  are  not  alleged  to 
have  been  concussed  into  dismissing  pursuer  by  anything  that  deprived 
them  of  the  exercise  of  their  free  wllL  An  alternative  was  presented  to 
them  of  continuing  to  employ  pursuer  and  suffering  considerable  incon- 
venience by  their  other  workmen  leaving;  or  of  discontinuing  to  employ 
him,  and  escaping  from  that  inconvenience;  and  of  their  own  free  will  they 
preferred  the  former  course.  The  choice  lay  with  them,  and  was  left  to 
them.  The  refusal  to  employ  pursuer  was  their  act  alone,  in  the  exerdse 
of  that  choice,  and  not  the  act  of  defrs.  It  is  not  pretended  that 
pursuer  has  any  claim  against  M'Haffie  &  Co.  on  account  of  that  refusal. 
The  S.  8.  cannot  see  how  such  a  claim  can  lie  against  those  who  are  only 
alleged  to  have  caused  or  induced  them  to  refuse.  Again,  pursuer  has  not 
sustained  the  loss  of  anything  to  which  he  had  a  vested  or  legal  right  His 
employers  had  full  power  to  ^continue  employing  him  for  any  reason  they 
thought  sufficient,  or  without  any  reason  whatever.  If  they  had  continued  to 
employ  him  they  might  have  done  so  on  terms  different  from  those  on  which 
he  was  formerly  engaged;  and  the  new  engagement  might  have  come  to  a  ter- 
mination any  time  after  it  was  entered  into.  His  claim  to  re-employment  was 
thus  of  the  nature,  not  of  a  right,  but  of  an  expectation,  and  was  altogether 
precarious.  There  is  no  principle  of  law  on  which  damages  for  the  loss  of 
a  mere  expectation  or  prospect  can  be  maintained,  nor  could  any  data  exist 
upon  which  damages  for  such  a  loss  could  be  estimated.  Lastly,  the  claim 
is  for  disappointment  of  the  profits  expected  under  a  contract  or  series  of 
contracts  of  service  which  were  never  constituted;  and  as  to  which  pursuer 
had  neither  undertaken  nor  performed  any  obligation.  There  has  thus  not 
been  any  compliance  or  power  to  comply  on  his  part  with  the  obligations 
on  one  side,  which  is  essential  to  his  having  a  claim  of  damages  for  non- 
fulfilment  of  the  conditions  in  his  favour.  On  these  grounds  the  S.  S.  has 
no  alternative  but  to  dismiss  the  action  as  not  being  relevantly  laid.' 

On  appeal,  the  Sheriff  recalled  hoc  statu,  reserved  the  preliminary  defence, 
and  before  &rther  answer  allowed  proof  pro  ut  dejure, 

'  Note, — ^Questions  of  great  general  importance  are  raised  in  this  action, 
involving,  first,  the  construction  of  those  provisions  of  6  Gkorge  lY.,  cap. 
119,  sec.  3,  by  which  attempts  to  coerce  employers,  by  means  of  threats 
and  intimidation,  to  limit  the  number  of  their  journeymen  or  other  work- 
men, are  declared  illegal  and  punishable  by  imprisonment;  and,  second,  the 

Y0I»  XIL,  NO.   CXLIY. — ^DEC,   1868.  X  2 
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liability  of  such  persons  in  reparation  to  the  third  party  to  piocare  whose 
dismissal  the  proceedings  were  directed,  and  who  undertakes  to  show  that 
he  has  suffered  loss  thereby.  In  the  interpretation  of  the  statute  by  the 
English  Courts  subtle  distinctions  have  been  drawn  between  what  does  and 
does  not  constitute  a  contravention.  In  Walsby,  19th  Jan.,  1861,  3  Ellis' 
Q.  B.  516,  30  L.  J.  121,  Cockbum,  C.  J.,  said — "  Any  number  of  workmen, 
who  agree  in  considering  some  of  their  fellow-workmen  obnoxious,  have 
each  a  perfect  right  to  put  to  their  employer  the  alternative  of  either 
retaining  their  services  by  discharging  the  obnoxious  persons,  or  losing  those 
services  by  retaining  those  persons  in  his  employment  But  if  they  go 
farther,  and,  not  content  with  simply  putting  the  alternative  to  the 
employer,  combine  to  coerce  him,  by  threats  of  jointly  doing  something 
which  is  likely  to  operate  to  his  injury,  into  discharging  the  obnoxious 
persons,  I  think  that  they  may  properly  be  said  to  bring  themselves  within 
the  scope  of  the  3d  section  of  the  statute."  In  like  manner  Justice  Crompton 
said — "  I  think  that  several  workman  have  no  right  to  combine  to  procure 
the  discharge  of  persons  obnoxious  to  them  by  threatening  to  leave  the  em- 
ployment at  once  in  a  body  unless  those  persons  are  forthwith  discharged. 
It  is  a  matter  of  common  learning  that  what  a  man  may  do  singly  he  may 
not  combine  with  others  to  do  to  the  prejudice  of  another."  Now,  in  the 
present  action  the  pursuer  sets  forth  tiliat  the  defenders,  of  whom  there  are 
32,  were  all  fellow-workers  with  him  in  the  employment  of  James  M'Haffic 
&  Company,  copper  and  tin-plate  workers,  Glasgow,  and  ''  being  confident 
and  conjunct  and  aiding  and  abetting  each  other  in  conspiracy  and  com- 
bination with  each  other,  and  as  farthering  and  carrying  out  the  aims  and 
objects  of  an  illegal  and  unregistered  society  or  association,"  of  which  they 
were  members,  did,  on  5th  October,  1867,  maliciously,  unjustifiably,  and 
illegally  represent  to  M'Haffie  &  Co.,  "  by  whom  the  pursuer  was  then  and 
had  for  nine  or  thereby  years  previously  been  employed  as  a  copper  and 
tin-plate  journeyman  worker,  at  a  wage  averaging  weekly  £1  6s  or  thereby, 
that  all  of  said  defenders,  then  in  said  firm's  employment,  would  leave  or 
quit  said  service,  or  would  strike  the  shop,  or  were  prepared  to  strike  the 
shop,  if  the  pursuer  was  continued  or  employed  as  a  worker  therein,  or 
unless  he  would  join  the  foresaid  society,  and  become  bound  by  and  obey 
the  rules  thereof;"  and  that  his  said  employers  being  intimidated  by  the 
above  threats,  did  dismiss  the  pursuer,  whereby  he  was  thrown  out  of  a 
livelihood.  In  answer,  defrs.  plead,  first,  that  even  if  all  that  is  stated  in 
the  summons  were  true  it  is  not  relevant  to  infer  damages  against  them  at 
pursuer^s  instance;  and  second,  that  it  is  not  true.  The  S.  S.  sustained 
the  preliminary  plea  and  dismissed  the  action;  but  it  appears  to  the 
Sheriff  that  the  question  of  relevancy  in  an  action  of  this  kind  is  so  much 
dependent  on  and  mixed  up  with  the  facts,  that  it  is  better  to  ascertain 
these  ante  omnia.  If  no  contravention  of  the  statute  can  be  established, 
cadU  guasstio;  for  defrs.  cannot  be  made  answerable  to  pursuer  for  doing 
what  they  had  a  legal  right  to  do.  On  the  other  hand,  if  £Eu;ts  amounting  to 
a  contravention  be  proved,  and  if  it  be  also  proved  that  the  direct  con- 
sequence of  the  illegal  act  was  to  occasion  loss  to  the  pursuer,  it  will  then 
be  time  enough  to  determine  whether  defrs.  are  liable  in  reparation,  and  to 
what  extent.  No  doubt  pursuer's  tenure  of  service  was  precarious;  but  if 
it  can  be  shown  that  it  would  at  all  events  have  continued  longer  than  it 
did  but  for  the  proceeding  of  defirs.,  it  will  follow  that  an  actual  and 
appreciable  amount  of  damage  was   sustained.    The   suggeotiou  thai 
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pursner^s  employers  might  have  resisted  the  illegal  intimidation  and  kept 
him  on,  can  scarcely  be  held  to  solve  the  problem  of  the  defenders' 
liability.  One  who  is  illegally  intimidated  to  do  an  ix\jary  to  another 
might  no  doubt  have  refused  to  be  concussed,  but  if  he  yields 
and  does  what  he  would  not  have  done  unless  under  the  illegal  influence^ 
it  will  require  grave  consideration,  after  a  full  review  of  aU  the  circum- 
stances, whether  the  illegal  instigator  of  the  act  has  incurred  liability  to 
the  party  injured.  On  the  whole,  therefore,  in  a  case  in  which  there  is  so 
much  novelty  and  nicety,  it  seems  expedient  to  ascertain  the  precise  species 
facH  to  which  the  law  is  to  be  appKed  before  giving  a  declaratory  judgment 
upon  a  hypothesis.' 

Act, — J,  L.  Lang. AU, — J,  M,  Robertson. 

ft 

SHERIFF  COURT,  PERTHSHIRE,  PERTH.— Sherife  Barcliy 

and  Tait. 

Jack  &  Son  v.  Gal.  Ry.  Co. 

Carrier — Bailway  Co. — Negligence — Delay  in  Ddivery.  —  Pursuers, 
agricultural  implement  makers,  Maybole,  employed  the  Perth  Printing 
Company,  Perth,  in  April,  1867,  to  print  an  illustrated  catalogue  of 
implements,  etc.,  intended  for  exhibition  at  Ayr  cattle  show  on  1st  May  that 
year,  for  distribution  in  the  show-yard.  1000  copies  were  despatched  on 
Sat,  27th  April,  by  the  parcel  being  left  at  the  defrs.'  Receiving  Office 
Perth,  about  1-15  p.m.  No  particular  instructions  were  given,  and  it  was 
not  desired  to  be  sent  by  passenger  train.  The  word  "  Immediate*'  was 
marked  on  the  address.  The  parcel  was  despatched  by  goods  train  for 
Stirling  on  Monday  morning,  29th  April,  and  it  was  thence  despatched,  via 
Motherwell  and  Ayr,  but  did  not  arrive  at  Maybole  until  the  evening  of 
Wednesday,  the  day  of  the  show.  Pursuers  claimed  £80  as  damages 
arising  by  loss  of  sales,  and  £20  paid  for  the  printing  of  the  catalogue. 

After  evidence  the  S.  S.  found,  in  addition  to  the  facts  stated  above  as 
to  the  despatch  of  the  parcel,  3d,  No  public  notice  was  by  defrs.'  given  of 
the  time  of  despatch  of  goods  from  Perth,  or  time  of  transit  between  Perth 
.  and  Maybole,  or  any  other  place,  whereby  an  implied  contract  could  be 
raised  between  pursuers  as  one  of  the  public,  and  defrs.'  as  public  carriers. 
4th,  No  inquiry  was  made  at  the  time  of  delivery  to  Wordie  <b  Co.  as  to 
the  time  when  said  box  would  leave  Perth  and  be  delivered  at  Maybole,  or 
assurance  given  thereon,  or  any  information  which  could  mislead  the  senders 
as  to  the  time  of  despatch,  the  mode  or  time  of  transit,  or  time  o^  arrival. 
5th,  The  box  was  carried  by  Wordie  &  Co.  to  defrs.'  station  at  or  about 
five  o'clock  on  said 'Saturday,  and  remained  there  until  Monday  morning, 
when  it  was  despatched  at  or  about  fifteen  minutes  past  five  A.M.,  and 
arriving  at  Stirling  at  or  about  8-30,  it  was  there  transferred  to  another 
waggon,  and  left  Stirling  at  or  about  twelve  o'clock  same  night, 
and  carried  by  the  way  of  Motherwell,  Glasgow,  Paisley,  and  Ayr,  it 
reached  Maybole  on  the  afternoon  of  Wednesday,  the  first  day  of  May. 
6th,  Pursuers'  premises  being  wholly  or  partially  shut  on  the  first  and 
second  days  of  May,  in  consequence  of  their  presence,  and  that  of  some  of 
their  servants,  at  the  Agricultural  Show  held  on  these  days  at  Ayr,  delivery 
was  not  made  at  Maybole  until  the  forenoon  of  Friday,  the  third  day  of 
May.  7th,  The  said  catalogues  in  the  said  box  were  designed  for  circulation 
at  the  said  show,  and  in  consequence  of  the  delay  in  delivery  were  not  so 
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used.  8th;  It  is  not  proved  that  any  goods  delivered  to  the  defenders  at 
Perth,  at  or  after  the  delivery  of  the  said  box,  were  delivered  at  Maybole  or 
adjacent  places  sooner  than  the  said  box,  or  that  there  was  such  culpable 
negligence  on  defrs.'  part  as  to  render  them  liable  to  pursuers  in  damages 
by  reason  of  gross  delay  in  transit  and  delivery.  9th,  Though  said 
catalogues  were  designed  for  circulation  at  the  said  Ayr  Show,  as  aforesaid, 
and  though  by  non-delivery  in  time  the  pursuers  were  disappointed  and 
suffered  inconvenience,  there  is  no  positive  evidence  of  direct  damage. 
Applying  the  law  to  the  facts  so  severally  found,  finds  that  defrs.  are  not 
liable  to  pursuer  in  damages;  and  separately  that  no  direct  damage  has  been 
proved.     Therefore,  assoilzies,  etc. 

Soie. — At  first  sight  the  length  of  time  in  the  transit  of  the  box  in 
question  is  so  startling  for  the  distance  that  it  requires  some  explanations 
to  exonerate  the  defenders  as  public  carriers.  As  a  general  rule,  the  transit 
of  goods  is  dealt  with  on  diffierent  principles  than  that  of  passengers. 
Passenger  trains  are  regularly  published,  with  certain  times  attached  for 
their  every  movement.  This  forms  an  implied  contract  with  the  general 
public,  made  special  to  an  individual  by  purchase  of  a  ticket  for  a  particolar 
train.  There  the  degree  of  diligence  is  high,  and  the  Company  most  show 
that  any  violation  of  their  engagement  arose  from  circumstances  over  which 
they  had  no  control;  and,  failing  in  this,  they  are  liable  in  such  damages  as 
are  shown  directly,  and  not  consequentially,  to  follow  fiulure  to  p^orm 
their  part  of  the  contract.  On  the  other  hand,  goods  trains  are  regulated 
by  tables  prepared  for  the  information  and  guidance  of  the  Company*s 
servants,  but  are  not  made  public,  nor  are  tickets  issued  for  any  particular 
train.  If  the  goods  of  a  party  get  the  usual  customary  despatch  given  to 
others  in  similar  circumstances,  that  is  all  that  can  reasonably  or  l^aUy  be 
demanded.  If  one  person  is  preferred  to  another,  or  by  carelessness  goods 
are  left  behind  the  train  which  should  have  taken  them,  or  have  been  sent 
in  a  wrong  direction,  or  to  a  wrong  destination,  these  and  the  like  form  just 
grounds  for  liability.  In  the  present  case,  great  as  the  time  taken  in  the 
transit,  it  would  have  been  avoided  by  greater  diligence  on  the  part  of  the 
pursuers  and  the  senders.  In  the  first  place,  seeing  the  object  of  the 
catalogues  and  the  urgency  of  their  despatch,  certainly  they  might  have 
been  sooner  placed  in  the  printers'  hands.  Then,  seeing  the  time  was  so 
brief,  a  passenger  train  should  have  been  chosen  for  their  transit  Had 
inquiries  been  made  on  the  Saturday  at  the  station,  and  the  contents  and 
their  object  disclosed,  information  would  have  been  given  which  would  have 
induced  recourse  to  a  passenger  train,  or  to  have  the  box  directed  to  be  sent 
via  Glasgow,  or  addressed  to  Ayr,  where  the  contents  were  to  be  circulated 
Left  late  on  Saturday  afternoon  without  any  such  inquiry  or  notice  given, 
it  was  not  surprising  that  the  box  should  have  remained  over  at  the  station 
until  Monday  morning.  The  S.  S.  did  feel  some  little  hesitation  as  to  dealing 
with  the  delay  at  Stirling,  but,  after  again  considering  aU  the  surrounding 
circumstances,  he  has  reached  the  conclusion  that,  however  much  to  be 
regretted,  it  has  been  sufficiently  explained,  and  in  the  absence  of  all  notice 
the  box  received  the  usual  attention  at  that  very  heavy  station.  The  S.  S. 
has  no  regard  to  the  superscription  *' immediate,"  which  is  of  common 
occurrence  where  no  despatch  is  necessary  or  intended;  and  is  often  equally 
true  as  to  the  cognate  words,  "With  care,"  "Keep  this  side  up,"  or  "Glass," 
and  therefore  receive  equivalent  attention,  as  with  letters  by  post  with  the 
admonition  of  "Haste''  and  "Immediate  delivery."    As  to  damage,  the 
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proof  is  not  very  dear^  even  as  to  the  loss  of  the  catalogues,  whicli  are  by 
no  means  proved  to  have  been  of  no  further  use  to  pursuers.  But  the  loss 
of  the  profits  by  reason  of  diminished  sales  is  very  problematical,  and  is 
beyond  doubt  so  consequential  or  conjectural,  and  so  difficult  to  estimate  by 
any  standard  of  value,  that  such  could  never  stand  though  de&s.  were  held 
liable  to  any  extent. 

The  pursuers  having  appealed,  the  Sheriff  affirmed,  adding  this 
Note, — Had  there  not  been  negligence  on  the  part  of  the  pursuers  in  the 
sending  of  the  package,  and  a  want  of  due  inquiry,  and  of  giving  due 
directions,  and  taking  proper  steps  to  have  it  delivered  in  time  for  the 
Agricultural  Show  at  Ayr,  the  Sheriff  would  not  have  hesitated  to  have 
found  a  certain  amount  of  damage  due,  and  to  have  assessed  the  same  as  a 
juiy  would,  notwithstanding  the  difficulty  of  accurately  ascertaining  the 
exact  amount  of  damage  suffered. 

AcL — W.  MacLeish.'^^^Alt — Melville  Jaineson, 


CovYmQET-^Alien  author  rendeni  toUhin  the  realm, — An  alien  friend 
first  publishing  an  original  work,  of  which  he  is  the  author,  in  England,  is 
entitled  to  copyright  in  such  work  under  5  and  6  Vict.,  q.  45;  that  is  to 
say,  to  the  exclusive  right  of  multiplying  copies  throughout  the  British 
dominions,  provided  that  at  the  time  of  such  pubKcation  he  is  residing, 
however  temporarily,  in  any  part  of  the  British  dominions.  This  is  so, 
although  the  temporary  residence  be  in  a  British  colony  (such  as  Canada) 
with  an  independent  legislature,  under  the  laws  of  which  he  would  not  be 
entitled  to  copyright.  Hdld^  by  Lord  Cairns,  C,  and  Lord  Westbury  (Lords 
Cranworth  and  Chelmsford  diss.)  this  protection  is  given  to  every  author 
who  first  publishes  in  the  United  Kingdom,  wherever  that  author  may  be 
residing,  or  of  whatever  state  he  may  be  the  subject — Jefferys  v.  Boosey, 
4  H.  L.  Ca.  815,  24  L.J.  Ex.  81,  considered. — RovUedge  v.  Low^  H.  of  L., 
37  L.J.  Ch.  454.     [Note  for  reference:  J.  of  J.,  vol.  xiL,  p.  402.] 

Shippinci — JettiMon — General  average. — A  vessel  was  chartered  to  carry 
salt  from  L.  to  C,  freight  partly  prepaid.  After  proceeding  a  short 
distance,  she  was  stranded,  and  part  of  the  salt  thrown  overboard  to  get 
her  offl  She  returned  to  L.  to  repair;  and  the  rest  of  the  salt,  being  unfit 
to  be  forwarded,  was  sold : — Held,  that  the  adjustment  of  the  contribution 
for  general  average  in  respect  of  the  jettisoned  salt  must  be  made  on 
the  footing  of  the  voyage  having  terminated  at  L.,  and  of  that  port  being 
the  port  of  adjustment;  that  the  jettisoned  salt,  for  the  purposes  of 
contribution,  must  be  taken  at  its  value  in  the  state  in  which  it  would  have 
arrived  at  L.  if  it  had  not  been  jettisoned  but  remained  on  board;  that  if 
it  would  have  arrived  in  the  same  state  as  the  rest  of  the  cargo,  ie.,  not 
fit  to  be  forwarded,  it  must  be  taken  at  the  same  price  as  that  for  which 
the  rest  of  the  cargo  sold,  and  that  the  prepaid  freight  was  not  to  be 
considered;  but  if  it  would  have  arrived  sound,  so  as  to  be  worth 
forwarding,  then  the  value  would  be  the  original  cost^  the  shipping  charges, 
the  insurance  and  the  freight  paid  on  it. — Fletcher  v.  Alexander,  37  L.J. 
C.P.  193. 
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Eailway — Negligence — Want  of  proper  means  of  alighiing  from  rcutway 
train, — ^Plts.,  husband  and  wife,  were  passengers  in  an  excursion  tndn 
which  was  longer  than  the  platform  at  the  station  where  they  wished  to 
alight  The  carriage  in  which  they  were  stopped  where  there  was  no 
platform.  The  train  was  not  backed  into  the  station.  Fits,  were  neither 
told  to  keep  their  seats,  nor  invited  to  get  out  of  the  carriage.  Several 
other  passengers  having  got  out,  the  husband  followed;  and  the  wife, 
taking  both  his  hands,  descended  from  the  iron  step  to  the  ground  without 
using  the  wooden  footboard  under  the  step.  In  so  doing  her  knee  was 
hurt: — ffdd,  by  Martin,  B.,  Bramwdl,  B,  and  Pigott,  B,,  that  the  accident 
was  entirely  owing  to  pits.'  own  acts,  and  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  company: — Held,  by  Kelly,  G.  B.,  that  it  was 
negligence  on  the  part  of  the  company  to  expose  a  passenger  to  the  choice 
of  two  alternatives,  either  of  being  carried  beyond  his  destination,  or  of 
jumping  out  at  the  risk  of  being  injured ;  and  that  the  company  were  liable 
for  the  consequences  of  the  passengers  having  to  select  one  or  other 
alternative,  provided  he  does  not  unreasonably  expose  himself  to  great  and 
imminent  danger. — Siner  v.  (he  Great  Western  RaiL  Co.,  37  L.J.  Ex.  98. 

Stamp — Transfer  of  nmtgage  on  appointment  of  new  trustee  by  several 
deeds, — ^The  13  &  14  Vict.,  c.  97,  imposes  on  transfers  of  mortgages  where 
no  addition  is  made  to  the  principal  money  secured,  if  such  principal  money 
exceeds  £1,400,  a  stamp  duty  of  £1  lbs.  The  24  k  25  Vict,  c.  91,  a.  30, 
enacts,  that  "  where  upon  the  appointment  of  a  new  trustee  the  property 
which  is  the  subject  of  one  and  the  same  settlement,  or  of  trusts  created 
for  the  benefit  of  the  same  parties,  is  of  various  kinds  or  descriptions,  or  is 
held  under  different  titles,  and  it  is  necessary  or  desirable  that  it  should  be 
conveyed  to  or  vested  in  the  trustee  by  means  of  several  deeds  or 
instruments,  or  where,  upon  any  such  appointment,  several  deeds  or 
instruments  are  made  or  executed  for  the  purpose  only  of  transferring  to 
and  vesting  in  the  trustee  the  same  trust  property,  if  in  any  of  such  cases 
one  of  the  deeds  or  instmments  shall  be  stamped  with  the  duty  of  £1  \5s., 
it  shall  be  sufficient  if  the  others  or  other  shall  be  stamped  with  the  duty 
that  would  by  law  be  chargeable  on  a  duplicate  or  counterpart  thereof; 
and  on  all  the  deeds  or  instruments  being  produced  duly  stamped 
accordingly,  it  shall  be  lawful  for  the  Commissioners  of  Inland  Revenue, 
on  being  satisfied  as  to  the  facts,  to  impress  the  deeds  or  instruments  not 
having  the  duty  of  £1  15«.. thereon  with  a  particular  stamp  to  denote  the 
payment  of  such  duty  on  some  other  instrument."  The  28  &  29  Vict,  c 
96,  s.  17,  enacts,  that  in  lieu  of  the  stamp  duties  imposed  upon  transfers  of 
mortgages  by  13  <&  14  Vict,  c  97,  there  shall  be  charged  upon  such 
transfer  a  duty  of  6d  for  every  £100  or  fractional  part  of  £100  of  the 
amount  of  the  principal  money  secured  by  the  mortgage  transferred: — Held, 
that  the  28  &  29  Vict.,  c.  96,  s.  17,  does  not  by  implication  repeal  the  24 
<&  25  Vict,  c.  91,  s.  30,  so  far  as  it  relates  to  transfers  of  mortgages. — 
Foley  V.  Gommrs.  of  Inland  Revenue,  37  L.J.  Ex.  109. 
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Shares  in  Mines,  556 

Sheriff,  39,  240,  400 

Sheriff  Court  Act,  3,  36, 113, 185,  228,  359 

Shipping,  46,  63, 188,  190,  557,  659,  624, 
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Succession,  105,  245,  357,410,  487,  545 
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